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Pleas and Pleading, Page 1. 


T ſeveral Pleas ht the Order 2 Fun. 6 
N (B) The Declaration. | | | 
And herein, 
1. The Nature thereof; and therein, of adding 
ſeveral Counts in the ſame Declaration. 5 
2. Who may join or be joined in the ſame Declaration.” 9 
What Matters may be joined in the ſame Declaration, 11 
4. Of the Declaration's agreeing with the Writ. 12 


5. Of the Sufficiency and Certainty required in the Declaration; 
and therein, of Matters of Inducement, and that which is the 
| Giſt of the Action. 
And herein, 
- 1, Where by the Declaration it muſt appear that the Plaintiff 
hath a Right. 13 
2. Where the Plaintiff muſt ſhew that he hath performed what 


was requiſite on his Part. 16 
3. Where general Allegations i ia the Declaration are ſufficient ; 
ang therein, of Miſ-recitals and Omiſſions. 2 97 


Az — 5 4. Where 
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A Tazry of the ſeveral TITLES, | 
4. Where the Averments muſt be poſitive and expreſs i in the | 


Declaration. 

5. Of the Certainty required in the Deſcription of the Thing 

declared for. 24 

| 6. Of the Declaration $ being good in Part, and void in Part, 25 

(C) Of Imparlance, 

| And herein, | | 

1. Of the Nature thereof, ad the ſeveral Kinds. : 27 

2. What the Defendant muſt do before any Imparlance, 28 

3. What he is to plead after a general Imparlance. 29 

4. What may be pleaded after a ſpecial Imparlance. _ 29 


5. In what Caſes the Courts exerciſe a diſcretionary Power in 
granting or refuſing an Imparlance. 


D) Of making Defence ; and herein, of the Difference. between full * 


half Defence. * 


E) 7 he ſeveral Kinds of Pleas. 


And berein, | 
1. Of Pleas to the JarifdiQion, 


And herein, 
1. To what Courts to be leaded bak of the DiGancs be⸗ 


tween a Plea to the Juriſdition, and a Claim of Conuſance. 32 
2. The Manner and Time of n to the — as 


4 (F) Of Pleas i in Abatement. 


And berein” 
1. Of Pleas in Diſability of the Perſon of the Plaintiff : NY 
2. Of Pleas in Difability. of the Perſon of the Defendant ; and 


therein, of Privilege. | 36 
3. Of Miſnomer and the Want of Addition. 38 
4. Of Abatement by reaſon of Coverture. 39 
5. Of Abatement by the Death of Parties. . 40 
6. Where a Defect in the Writ ſhall abate it. 43 
7. Where the Writ's not agreeing with the Count ſhall abate it. | 
8. Where the Writ is abated de fa#o, or is only abateable. wy OR 
9. Where the Writ ſhall abate i” tf, or in Part only, 45 
10. In what Caſes the Defendant hath it in his Election to plead in 
Abatement or in Bar. 46 
11. Pendency of another Suit or Action, how to be pleaded in 
Abatement. 48 
12. What ſhall be ſaid a Plea in Bar or in Abatement ; and there- 
in of the Concluſion proper to each Plea. | 49 
13. Pleas in Abatement how reſtrained. | 51 
14. Of the Judgment in a Plea of Abatement, and how far * 
remptory. | 
I5. Foreign Plea, PER 52 
( 6) of Pleas in Bar and i in bie. | 5 
And berein, : = 
1. Of the General Iſſue, 5 how formed. 54 
2. Immaterial and informal Iſſues, and where aided. 54 


3. Of ſpecial Pleas; and therein of Pleas amounting to the Ge- 
neral Iſſue, and of Matters which may be pleaded or given in 
Evidence. 880 
4. Of ſham am. and the Conſequence of falſe Pleading. 65 
(5 Traverſe. 8 


And berein, | | | | 
1. The Nature thee.” | | 67 To 
2. In what Caſe a Traverſe is netmitied. : * | 


4 In what — a e is neceſſary. 
| | 4. Whether 


With their DIVISIONS. 


a 4. | Whether there may be a Traverſe upon a Traverſe. Page 72 ; 
5. To what Point the Traverſe ſhall be taken; and therein what 
Matters are traverſable, and of the Manner of — thereof. 75 


00 Pleas in Bar, ene and W 


ne herein, | 
1. That the Plea muſt be proper to, a adapted to the Action. 8 3 


2. That the Plea muſt be good in Subſtance ; and therein of Matter 
of Inducement, and that which is the Giſt of the Defence. 86 
. Of general Pleading to avoid Prolixity ; and therein of af- 
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”” firmative and negative Pleas. go 
| 4. Of Surpluſage and Repugnancy in Pleading, 94 
4 That the Pleading — to be direct and not argumentative. 
6. Negative Pregnant. 98 
7. That Things muſt be pleaded according to their Operation in 
„ 100 
1 8. Of Colour in Pleading. 102 
* 9. Of pleading Non-tenure and Diſclaiming, 104 
= 10. Pleading Hors de fon Fee. 2h; 105 
3 11. Eſtoppels in Pleading. 106 
12. Pleading with a Profert, and demanding Oyer. | | 
20 herein, 
In what Caſes there muſt be a Profert or Menſtrons de fait. 
10 
FI Of demanding Oyer. : I 5 
5 = 13. | Pleading a Recovery in a former Aion. 114 
25 (K) Duplizity in Pleading. 
+ ou herein, 


1. The Reaſon why Duplickty i is a Fault, and the Manner of 


taking Advantage thereof. 118 
2. What ſhall be ſaid Duplicity in Pleading. 119 
3. Of pleading double by Leave of the Court: | 121 
(L) Departure in Pleading. 5 | 122 8 
126 


8 (M) Repleader. 
| 1. Of the Nature of a Repleader, and Manner of awarding i it. 
2. A Repleader in what Caſes to be awarded, 
3. Repleaderat what Time to be awarded. 129 
| 9 Demurrer. I = | 
| 1. The Definition and Nature «i a Demurrer. 
2. The Manner and Form of demurring ; and therein of joining 


in Demurrer, and waiving thereof. 130 
3- What Facts are admitted by a Demurret. 131 
. How far a Judgment on a Demurrer is peremptory. 132 


5. Of the Difference between a general and ſpecial Demurrer. 
6. What Things are good on a general Demurrer, that would 
be otherwiſe on a ſpecial one. | 1343 
J. Demurrer to Evidence. 5 - 136 
(O) Plea at what Time to be put in, and the Ceremony requiſite therein. 137 


P) Continuance and Diſcontinuance in Pleading. 139 
[Continuance of Suit or Proceſs. | 142 

| Diſcontinuance. 1421 
(Q) Pleas Puis darrein continuance. 142 


120 or more Pleadings, vide the Diviſion Pleadings under many Titles, 


Pzemunire, Page 145. 


. (A) What Offences come under the Nation of a Premunire, 
5 (B) 92 the TIE therein, . p. 47 


A Tartu of the fred T1 T1 ES, 


Prerogative, Page 149. 


a) When the King commences his Reign, and the C eremony requiſite levels: 


1 5 I 
(5) of the King's Prerogative as univerſal Occupant. 
And berein, | | . 
1. That he is univerſal Occupant, and intitled to all derelict 
Lands. 163 
2. Of his Prerogative in Eſcheats. „„ © 
3. Of his Prerogative in Seas and Navigable Rivas 156 
4. Of his Prerogative in Swans and Royal Fiſhes. : > SY 
5. Of his Prerogative in. Beacons and Light-Houſes. 158 
5. Of his Prerogative in Wreck. | 
7. Of his Prerogative in Relation to Coins and Mines, 160 | 
8. Of his Prerogative in derelit Goods; and therein of Waifs, 
Stays, and Treafure Trove. > IO - 
9. Of his Prerogative in Fines and Forfeitures- 5 165 
(©) Of his Prerogative over the Perſons of his 8 e 
And herein, 2 
1. Who ſhall be ſaid his Subjects. . 166 : 
2. That he is intitled to the Service and Allegiance of his Sub- 
jects; and therein of the Oaths injoined them. „„ IOy 
3. That he may reſtrain his Subjects from going Abroad; and 
herein of the Writ de Ne exeat Regno. 168 
4. That he may command his Subjects to return Home; and 
therein of awarding a Privy Seal. 169 


(D) of the King as the Fountain of Juſtice, and intrufted with the Execu- : 
tion of the Laws, 


And herein, © | : 1 
1. That all Civil JuricdiQion flows from the King, „„ 
2. Of the King's Prerogative i in Eccleſiaſtical Matters. | 192 
3. Of his Prerogative in creating Officers. | 174 


4. Of his Prerogative in making War and Peace. 5 
5. Of his Prerogative in taking Care of _ aste 1 : 


ticks and Charitable Uſes. 176 
6. Of his Prerogative in Pardoning. | 
7. Of Diſpenſations and Non latter, | _Y 177 
8. Of his Proclamations. „ 
(c) How the Rules of Law * with reſpect to the King and a private | 
Perſon. ; 
And herein, 
5 1. Of what Things 1 from the Dignity of bis Perſon and 
Office. 190 


2. What Things enure to him in his natural, and what in his 
political Capacity, 191 
3. Of the Difference in the Rule of Law as direQing the King's 


Property otherwiſe than that of a Subject. 192 
4. That his Rights ſhall be preferred to | the Subjects where they 
happen to meet. 198 


5. Of Acts of Parliament which extend to or bind not the King. 
6. That no Laches can be imputed to him; and therein of the 


Maxim, Null um Tempus occurrit Regi. 205 
7. 108 his Prerogative in his Suits and Proceedings in Courts of 
uſtice. 2002 
1 F) Of the King's Grants and Letters Patent. : . 203 


And 


With their DI V 1810 NS. 
Andherein, | | 
1. What Things the King may grant. Page 203 
And therein, 
1. Of Grants ariſing from his Prerogative of Power, and which 
are inſeparably annexed to the Crown. 


2. Of Grants ariſing from his Intereſt. | 205 
3. How far the King muſt have an Intereſt, in order to enable 
him to grant. 206 
4. Grants tending to a Monopoly ; and en of Things of 
a new Invention. 206 
5. Grants of the ſole Liberty of Printing, | 207 


2. f the Conſtruction of the King's Grants and Letters Patent, 
as to their being good or void; and herein of the King's being 


deceived in his Grant. 210 
3. Where the 8 Grantee ſhall partake of his * | 


214. 
Privilege, Page 215. 
(A) The Duties 5 Offices from which certain Perſons by reaſon of their 


Privilege are exempt. 216 

(B) The particular Privileges in Suits allowed Officers and Attendants in 

| the Courts of Juſtice. Os 218 
| And herein, i 


1. What ſuch Officers are that are intitled to Privilege. 
2. Of the Privilege and Protection allowed thoſe whoſe Attend- 


ance is neceſſarily required. 221 
3. In what Caſes this Priyilege is to be allowed. 222 
4. Of claiming and allowing Privilege ; z and therein, that it muſt 
be ſet forth and . 223 
5. How privileged Perſons ate to ſue and be ſued, 226 
A Whether there can be Privilege againſt Privilege. 227 
(C) Privilege of Peers and Members of Parliament. 228 


1. Who ſuch Perſons are that are intitled to this Privilege. 
2, How far this Privilege extends to their Servants, and Attend- 
ants, | 229 
3. In what Caſes this Privilege i is to be allowed. 231 
4. Of the Commencement and Continuance of this Privilege. 233 

5. How Privilege is to be claimed and taken Advantage of, 
6. Whar ſhall be deemed a Breach of Privilege. 235 
7. Of the Proceedings in Courts 1 and againſt Perſons intitled 
to Privilege of Parliament. 236 


Prohibition. Page 240. i 


5 | (A) What Courts may grant a probibition. | 241 
() NV. bether the granting a Prohibition be diſcretionary orex debito juſticiz. 

: 242 
(C) Who haves Right to ſuch Writ, and may demand it. 243 
(D) Who may join in ſuch Writ. | | 244 


06 the Suggeſtion and Manner of obtaining a Probibition. | 
(F ) en to be granted abſolutely, or hde uſque only, and herein of dired- 
ing the Party to declare on his Prohibition. © 247 
(G) Whether more than one ſuch Writ is to be awarded. 248 
: (H) At what Time to be granted ; and herein in what Caſes it _ be 
granted after Sentence. | | 


J . 


249 
(To 


> 


A TazLz of the ſeverab TITLE 8 
(1) To 2vhat Courts a Prohibition may be awarded ; and herein, that the 
Superior Courts are to determine the Boundaries "of all Inferior Turiſ- 


dictions. Page 250 
(K) Probibitions to inferior 7. emporal Courts in what Inſtances to 
granted. 25 4 
(L) Prohibitions to the Spiritual Court in what „ee. 255 
And herein, | | 
1. Where they may meddle with a Matter purely Temporal, 
2, Where they determine on a Matter of Freehold. 256 


. In what Caſes a Prohibition lies when they determine on w_ . 


minal Offences. 
4. Where the Eccleſi aſtical Courts determine on AQs of Parlis. 


ment. 258 
5. In what Caſes they have A concurrent Juriſdiction, and may 
determine Incidents. e 259 
(M) The Offence of paying Diſabedience to to a Probidition 262 
[Becoveries. | 
See Fines and Recoveries, 2 V. 541+ +] 
' Beleaſe, Page 26 3. 
(A) Releaſes that are expreſs and by Deed. 5 | 26 4 


And herein, 
i. Of the Words and Ceremony requiſite i in an expreſs Releaſe, 


2. How far a Covenant or Agreement may operate as a Defea- 
ſance or Releaſe, 265 
3. How far a Diſpoſition by Will may operate as a Releaſe. 267 
(B) Releaſe by Operation of Law, how created, and the Effet thereof. 


(O) Releaſes of Lands and e how they enure. _ 2$50- 
And herein, 1 
1. Of Releaſes that enure by way of Mister le 22 
2. Releaſes by way of Mitter le Droit. 271 
3. Releaſes that enure by way of Extinguiſhment. — + « 2 


4. Releaſes that enure by way of Enlargement ; and therein of 
the modern Manner of Conveyancing by Leaſe and Releaſe. 


274. 

| 7 What Eſtate or Intereſt paſſes by the Releaſe ; and therein of 
the Words requiſite to an Enlargement. * 

(D) Who in reſpect of their Right and Intereſt are capable of releaſing. 278 
(0 Of Releaſes by Executors and Adminiſtrators. | 280 
(F) How far the Huſband's Releaſe ſhall bind the Wife. 281 * 


(GG) To whoſe Benefit a Releaſe ſhall enure ; and who ſhall be bound thereby 


though not a Party to the Releaſe. 

H) = a far a Poſſibility or Contingent Intereſt may be . 28 3 
0 How the operative Words in a Releaſe have been conſtrued. | 28 * 
And therein of the Words, | 

1. Claims and Demands, what are - reieaſed thereby. 
2. By a Releaſe of all Actions and Suits. | 288 
(K) Releaſe, in what Caſes reſtrained to the ſpecial Purpoſe for which it 
was given. 289 
(D) Mat Right and Intereſt ſhall be faidt to be releofed ; ; and herein of Mi if 
recitals and Exceptions i in Releaſe es. 291 


Remainder 


ff * 5s 


With their DIVISIONS. 


' Remainder and Revorſion. Page 292. 


= (A) Of what Things a Remainder may be made. & 294 
[g) What Words are ſufficient to create a Remainder, 296 
(0) bat ſball be a Reverſion, and not a Remainder. 298 

wal And herein, © ; 


TW, 
— 


1. Where a Limitation to the Heirs of the Donee, or Heirs of 
his Body, ſhall veſt in ſuch Heirs by Deſcent or Purchaſe. 
2. Where a Limitation to the Heirs, or Heirs of the Body of a 
Stranger ſhall veſt in ſuch Heirs as a Remainder and by Pur- 
chaſe, or by way of Limitation and Deſcent. 


| 301 
3. Where by a ſpecial Deſcription the Remainder ſhall veſt by 


3 Purchaſe. . . 303 
(D) Of the ſeveral Kinds of Remainders as diſtinguiſhed into Remainders 
weſted, or in Contingency and Abeyance. | RIES. 


(E) What Eſtate is ſufficient to ſupport a Remainder, | 309 
(F) Of the Continuance of the particular Eftate, and when the Remainder 
is to commence. | . | | 311 
(G) Contingent Remainders, how prevented from riſingor coming in Eſſe. 3 12 
(H) Of Remainders that ariſe of Conditions Precedent or Subſequent, 317 
And herein, 1 | | 

1. Of the Difference between a Condition and a Limitation, and 

in Caſe of the Condition when it precedes the Veſting of the 
Remainder as the Cauſe thereof, and is annexed to the firſt 

Eftate, and when it is annexed abſolutely without any Regard 
to the Remainder, | | | 318 
2. Between a Deed and a Will, when in both the ſame Words of 
Condition are made uſe of for veſting the Remainder. 319 
3. Between a Limitation over in Caſe of a Will, and where no 
Limitation is made over. . 323 

4. Between Remainders that are to ariſe upon Conditions agree- 
able to the Rules of Law, and ſuch as are to ariſe upon Con- 
_ ditions repugnant and againſt the Rules of the Law. 324 
5. Between ſuch Words as actually make a Condition, and ſuch 
as are only deſcriptive of the Manner when and bow the Re- 


2 mainders are to ariſe. x 326 
(1) In what Caſes a Remainder or Reverſion ſhall be ſubjed to the Ads or 
Charges of the particular Tenant. _ | 328 
(K) To what Purpoſes the Remainder is accounted but as one with the parti- 
cular Eſtate, and where they are regarded as ſeveral Eſtates. 330 
() Of Croſs Remainders, or thoſe ariſing by Implication and Conſtruction 
OG. oo. . 3 
| Bent. Page 334 
(A) Of the ſeveral Kinds of Rents. 335 @ 
And herein, | 5 | =” | 
1, Of Rent-Service. = _ 
2. Of a Rent-Charge. 336 
5 3̃. Of a Rent-Secec - | 337 
(B) Out of what Things a Rent may iſſue. 5 338 
(C) Non what Conveyance a Rent-Serwice may be reſerved. 340 
(D) By what Words a Rent may be reſerved or created. 341 


(E) How ſeveral Rents may be reſerved in the ſame Deed. _ 342 


A Tas of the ſeveral TITLES, 


CF) Of the Days of Payment. | 7 Page 363 ; 


(G) To whom Rents may be reſerved or granted. 


(H) Of the Continuance of the Rent, and to whom to be paid, and herein * 


the diſtinct Intereſis of the Heir and Executors of the — — 3 
(I) 10 the Recovery and Demand of the Rents, 33 
And herein, | 
1. In what Caſes a Demand is neceſſary. 5 
2. The Time of Demand. — SY 
3. The Place where a Demand is to be made. 358 
K) The ſeveral Remedies for Recovery of Rents. g -: ng 
| And herein, 5 „ 
1. Of the Remedy by Diſtreſs. 359 
2. Of the Remedy by Writ of Annuity. - 360 
3. Of the Remedy by Aſſiſe. — "364 
4. Of the Clauſe of Re- entry. 361 
5. Of the Nomine pena. * 362 
6. Of the Remedy by Action of Debt, and a as ; grounded on ſeve - 
ral Acts of Parliament. 363 
(L) Rene awben and how di emerges, and herein of the Eviction of þ 
enant. 
(M) Of Apportionment, and therein f the Suſpenſion and pxtinguiſbnen 
of the Rent. | 368 
And herein, | 


1. In what Caſes a Rent i may be apportioned by the AR of the 
Parties, and herein of the Difference between a Rent-Service 


and a Rent-Charge. ' 368 
2. In what Caſes they may be apportioned by the AQ of Law, or 


the Act of God. 


370 
3. The Manner of ſuch Apportionment, and * the Tenant 
ſhall take Advantage of it. Oo 37 145 


Replevin and Avowry. Page 372. 


(A) The Nature and Deſeription thereof. 5 372 


(B) The different Kinds of Replevins; and herein of Replevin 5 Writ at 
Common Law, and by Plaint or AG of Parliament. 373 -- 
(C) Replewins, out of what Courts and by what Authority they iſſue ; and 
herein of the Powwer and Duty of the Sheriff. | 374 
(D) Of the Pledges in Replevin, and the Ate againſt them, 375 
[E) Of the Writz or Proceſſes i in Replevin. 378 
| And herein, g Fe: 5, 
1. Of the original Writ of Replevin. 378 
2. Of the Withernam. | 379 | 
3. Of the Writ of ſecond Deliverance. * | 
4: Of the Writ de proprietate pr obanda, and the Claim of + 
perty. EDD 
5. Of the Writ de returno habende. ; 382 
6. Of Returns irrepleviſeable. | 83 
7. In what Manner the Sheriff is to return and execute ſuch 
Proceſſes. —. 
(F) Of what Property and for what Things a Replevin lies. 334 
G) Replewin, for and againſt whom it lies. | | | 385 
H) Of the Declaration in Replevin. Sn. 386 
(1) Pleas in Replevin. | 387 
(K) Awowries in Replevin; and herein of what Seifin awd Services, and 
the Certainty required therein, 3 89 


Coſts and 8 in * Vide Tit. Coſts Leue (F) 
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With their DIVISIONS. 


Beſcue, Page 396. 


(A) What it is, and of what T, hings it may be. | 396 
(B) In what Caſes a Reſcue may be juſtified. 397 
(C) Of the Offence of making a Reſcue, and how the Offenders are to be 
proceeded againſt. 397 
(D) The Form of the Proteedings on @ + Reſeour, | 400 

| (E) Of the Return of 2 Re / cous. | | 401 

9 And herein, | 

1. In where aſes the Sheriff may return a Reſcous ; and therein 

9 the Difference between a Reſcous on meſne Proceſs and 

Execution. 401 
2. Of the Form of the Return, and for what Defects it, may be 
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"Is 


* Pleas and Pleading. «Page 


Suits when they are put into a proper and legal Form; and are 

A giftivguithed, in reſpect to the Parties who plead them, by the 
Names of Bars, Replications, Rejoinders, Surrejoinders, Rebutters, Sur- 
rebutters, Sc. and though the Matter in the Declaration or Count does 
not properly cone under the Name of pleading, yet being often compre- 
hended in the extended Senſe of the Word, we have conficered it under 
this Head. | h 55 

Pleading in Strictneſs is no more than ſetting forth that Fact which 
in Law ſhews the juſtneſs of the Demand made by the Plaintiff, or 
the Diſcharge and Defence made by the Defendant; and herein no 
greater Certainty is required than is ſufficient to bring on a Trial 
without inveigling Judge or Jury ; and it feems, that originally Flead- 
ings were ſo formed, and were very plain and conciſe ; but in Progreſs 
of Time Pleaders, yea and Judges, became too curious in them, ſo that 
the Art and Dexterity of Pleading, which in its (a) Uſe, Nature and (a) Recom- 
Defign was only to render the Fact plain and intelligible, and to bring mended by 
the Matter to Judgment with convenient Certainty, began to degenerate 3 << 
from its primitive Simplicity and true Uſe, and end in a Piece of Nicety hondur able, 
and Curioſity, which how it hath improved therein in latter Times, the laudable and 
Length of the Pleadings, the many unneceffary Repetitiors, and the profitable 


P. EA DING in general ſignifies the Allegations of Parties to 


many Miſcarriages of Cauſes upon ſmall and trivial Objections, do er of 
too ſufficiently teſtify, TOE = England. 
| x . Lit. S. &. 534. 


and by Lord Ceꝶe, Co. Lit. Ly. 168, 205: 306. Tooker's Caſe, and Hob. 162, 292, 295. — 
And it ſeems, that ancientiy Fines were impoſed pre lulte loguio, or flulte didlo, which were MulQ 
laid on Pleaders by the Couits tor barbarous and diſorderly Pleading. 2 Inſt. 123. 


Pleas were anciently (5) Ore tenus, and afterwards minuted down by 19 Co. 132. 
the Prothonotaries, and entered of Record in the Latin Tongue, that (% And Res 
being a dead Language, and leaſt ſubje& to Variation, to remain as Nabe that 
Muniments and Precedents of the Law : That the Pleadings ſhould be a Plea,whi'ft 
in Latin is expreſsly enacted by the 36 E. z. cap. 15. which Statute was in Paper, 
made to aboliſh a Law introduced by William the Conqueror, which may be 


ordained, that the Pleadings in the Courts of Juſtice ſhould be in 9 
French. | | | | Awendment, 


But now by 4 Geo. 2, cap. 26. it is enacted, ** That all Writs, Pro- 

** ceſs, Pleadings, Rules, Indictments, Records, and all Proceedings in 
© any Courts of Juſtice within England, and in the Court of Exchequer 
in Scotland, ſhall be in the Engliſh Tongue, and be written in ſuch com- 
mon Hand as Acts of Parliament are uſually ingroſſed in, the Lines 

Land Words to be written at leaſt as cloſe as the faid Acts uſually are, 
and not abbreviated ; and all Perſons offending againſt this Act ſhall 

\ * forfeit 50 J. to any Perſon who will ſue for the ſame.” “ 
But by 6 Geo, 2. cap. 14- it is provided, That the above Penalty ſhall 
rot be extended to the expreſſing the Names of Writs, or technical 
Words in the fame Language, as hath been uſed, nor to Abbreviations 
* uſed in the Engliſh Language.“ OS | 


4 Ja 


PLEAS ano PLEADING. 


the Plea 


7 Co. 40. Implication in the Record, need not be averred. 


Co.Lit. 303 
Hob. 234. 
Latch 186. 


2 Mod. 5. 


every Body is preſuued to make the moſt of his own Cale. 


That what the Parties have agreed in Pleading ſhall be admitted, tho' 
the Jury find otherwiſe. ED 8 So CO 
Vaugh. 58, That when a Man will recover a Thing from another, it is not enough 


60. for him to deſtroy ffich Perſon's Title, but he muſt prove his own a better, 
per Lord according tothe Rule, Melior eſt conditio paſſidentis. | | 


Vuugban. 
Co. Lit. 285, 


303. him, according to the Quality of his Caſe, Eſtate or Intereſt. 


OR Ie That the Law requires in every Plea two Things, the one, that it be in 

per Lord. Matter ſufficient, the other, that it be deduced and expreſſed according 

Hobart. to the Forms of Law; and if either the one or the other of theſe be want- 
ing, it is Cauſe of Demuirer. 2 5 85 


* 


— Plaintiff's Action, muſt be ſubſtantive and certain, with an Avoidance of 


Leon, 78. the Plaintiff's Demands, which he may traverſe, and thereon go to Iſſue; 
| becauſe the Declaration of the Plaintiff ſtands confeſſed, as far as it is not 


avoided by the Defendant. Eo dg os 

5 Co. 28. 4. That if a Count, Avowry, which is in Nature of a Count, Replication, 

8 Co. 120. b. Sc. want (a) Form, or (5) omit Circumſtance of Time, Place, Cc. 

Co. Lit. 393. they may be made good by the Plea of the adverſe Patty; but if they 

rpc want Subſtance, they cannot be made good; ſo in ſuch Cates the Bar may 
aration 5 

date by Jolader, c. 


pleading | 


fefling the Leaſe makes the Declaration good. Hob. 8. () Fault in the Plea cured by the Re- 
plication. Carth. 66. And that if a Man pleads over, he ſhall never take Advantage of any 


neral Demurrer. 2 Salk. 519. pl. 18. Per Ilolt, Ch. J. 
Co. Lit. 303, That all Pleas muſt be alledged direQly, and not by way of Rehearſal b 


by Argument from what is pleaded, | | - 
3 __ * That in Matters triable by our Law, all Things iſſuable ought to be 
o , , | - | . - . ; 
＋ Rule by ſpecially alledged in order to have a convenient Trial; but in (4% Matters 
fon, cited in and therefore if certain enough to ground a Certificate, it is ſufficient, 
Show, P. C. | . ” | 2 


cauſe the Forms of theſe Courts are different from thoſe of the Common Law; and our Judges pre- 
ſume that they are obſerved by the Judges of thoſe Coutts. Co. Lit. 393. | | 


pleaded before. | 5 | | 

Co. Lit. 303, That where one is authoriſed to do a Thing by Common Law, Statute, 
uſtom, Grant, or Commiſſion, he ought to ſhew, that he hath purſued 

the Subſtance of it accordingly, „%% V e 
1 n Tha 


- . 
* . * ey 
— 


* Page2 In Pleading there are ſeveral general Rules laid down in our Books; as, 
Co. Lit. 303- That good Matter muſt be pleaded in right Form, apt Time, and due 
Plow.65,81. Order, but that that, which is but Inducement or Conveyance to the 
Cro. Jac. 362. 8ubſtance, need not be ſo certainly alledged, as that which is the Giſt of 


Co. Lit 303. That that which is apparent to the Court, and appears from a neceſſary 


Dyer 16. That every Man's Plea ſhall be taken moſt ſtrongly againſt himſelf, as 


That every Man ſhall plead ſuch Pleas as are pertinent and proper for 


That every Plea in Bar, being a Confeſſion and Avoidance of the 


be made good by the (c) Replication, and the Replication, by the Re- 


over. 2 Vent. 222. | (b) A Suit depending muſt ſhew in what Court, but cured by pleading over. 
1 Lev. 195. — Not alledzing pro ut pate? per recerdum cured by pleading over, 3 Lev. 311. 
In Debt for Rent, if no Place be aſſigned where the Leaſe was made, the Deien-/ant in his Plea con- 


Slip committed in the Pleading of the other Side, which he could not take Advantage of upon a ge- 
Side peſtea. nor is it ſufficient, that what ought to be expreſsly pleaded may be deduced 


Lord Andey- Spiritual the Law is otherwiſe ; becauſe there is no Peril in the Trial, 


94. (4) Sentences in the Spiritual Courts may be alledged ſummarily ; as that a Divorce was be- 
twixt ſuch Parties ior ſuch à Cauſe, and before ſuch a judge; but the Judge muſt be named, that the 
Court may write to him; that this is ſufficient, it being to no Purpoſe to aliege them particularly, be- 


Vide peflea. That Surpluſage does not vitiate, unleſs it be contrariant to the Matter. 


7 
1 — . 


PLEAS any PLEADING. 
That general Eſtates in Fee- ſimple may be generally alledged; as that“ Page 3 


. was ſeiſed in Fee; but the Commencement of particular Eſtates 
| 0 be ſhewn, becauſe they could not originally commence without a Co Lit. 121. 


Conveyance, which muſt be W unleſs they be e by way of In- 395: this, 
ducement only. 1 and the 
| pleading a 


Due Eſlate, widp Bro. Tit. Ve Efare. 18 Ed. 4. 10. Dyer 233. b. Cro. Eliz, 22. Cro. Car. 190, 
428. Cro. Jac. 673. Vel. 76. Lev. 190. Sid. 297. 2 Keb. 87, g6. Skin. 303. pl. 7. 2 Mod. 
55. Raym. 389. 2 Salk. $62. Carth. 9, 208, 432, 444. | 


That Pleas ought to conclude properly, thoſe to the Writ to concludeCo. Lit. 303. 
to the Writ, thoſe in har to the Eons Eftoppels mutt rely on the 


Eſtoppel. 
But for the better underſtanding of theſe Wenn we muſt more par- 
ticularly conſider, 


(4) The ſeveral Parts and the Order of Plead⸗ 
(5) ) The Declaration. $ 8. 


And herein : 


1. The Nature thereof; and therein of adding ſeveral 
Counts in the ſame Declaration. 8. 

2. Who may join or be joinedin the ſame Declaration. 9. 
3. hat Matters — be joined in the ſame Decla- 
„ ate MM. 

4. Of the Declaration's agreeing with the Writ. 12. 
. Of the Sufficiency and Certainty required in the 

| Declaration ; and therein of Matters of Inducement, 

„ and that which is the Gill of the Action. 13. 


And herein, 


1. Where by the Declaration it muſt appear that the 
Plaintiff hath a Right. 3. | 
2. Where the Plaintiff muſt ſhew that he hath per- 
formed what was requiſite on his Part. 16. 

3. Where general Allegations in the D claration are 
ſufficient; and therein of Miſ.- recitals and Omiſſions. 
17. 

4. Where the A mull be poſitive and expres 
in the Declaration. 22. 
. Of the Certainty required in the Deſcription of the 
Thing declared for, 24. 

6. Of the Declaration's being good in Part, and void 
in Part- 25 


(0) Ot Jmparlance, 27. 
And herein, 


1. Of the Nature thereof, and the ſeveral Kinds. 27. 
2. What the Defendant muſt do betore any Impar- 
lance. 26 


% Wh at 


- 18% 


LD | PLEAS AND PLEADING. 


3 What he is to plead after a general Imparlance. 29. 
4. What may be pleaded after a ſpecial Imparlance. 29. 
5. In what Caſes the Courts exerciſe a diſcretionary 

Power in granting or refuſing an Imparlance. 30. 


(D) Df making Defence ; and herein of the Dif- 
ference between full and half Defence. 31, 
* Page 4 (E) The ſeveral Kinds of Pleas, 32. 


And herein, 


1. Of Pleas to the Juriſdition. | 32. 
And therein, 


WA 
SLES 
RING 7 


1. To what Courts to bis pleaded, and of the Diſſes” 
ence between a Plea to the SO and 4 
Claim of Conuſance. 32. 

2. The Manner and Time of pleading to the Jurif- 
diction. 35. 


(F) Df Pleas in ie 25. 
And herein, - 


1. Of as in Diſability of the Perlon of the Plaintiff, {4 
2. Of Pleas in Diſability of the Perſon of the Defend- 
ant ; and therein of Privilege. 36. 
3. Of Miſnomer, and the Want of Addition. 38. 
4. Of Abatement by reaſon of Coverture. 39. 
5. Of Abatement by the Death of Parties. 40. 
6. Where a Defect in the Writ ſhall abate it. 43. 
7. Where the Writ's not e with the Count ſhall 
abate it. 43. 
8. Where the Writ 1 IS abated de Jaclo, or 18 only abate- 
| _ 4... 
9. Where the Writ ſhall abate in toro, or in Part only. 45. 
10. In what Caſes the Defendant hath it in his Election to 
plead in Abatement or in Bar. 46. 
11. Pendency of another Suit or Action how to be plead- 
ed in Abatement. 48. 
12. What ſhall be ſaid a Plea in Bar or in Abatement; and 
therein of the Concluſion proper to each Plea. 49. 
13. Pleas in Abatement how reſtrained. 7. 
14. Of the Judgment in a Plea in Abatement, and how 
far peremptory. 51. | 
15. Foreign Plea. 52. 
(G) Df Pleas in Bar and in Chief, 54. 


And 


PLEAS AND PLEADING. 


| And 1 
1. Of the General Iſſue, and how formed. 
2. Immaterial and informal Iſſues, and W "Ted. 56. 
3. Of ſpecial Pleas ; and therein of Pleas amounting to 
the General Iſſue, and of Matters which may be 
leaded or given in Evidence. 60. 
— Of ſham Pleas, and the N of falſe Plead- 


ing · 6 5. 76 
du) Traverſe, 67. 
And herein, 


1. The Nature thereof. 67. 
2. In what Caſes a Traverſe 1s permitted. 69. 

In what Caſes a Traverſe is neceſſary. 70. 

4 Whether there may be a Traverſe upon a Traverſe, 
a. 
- o what Point the Traverſe ſhall be taken; and 
therein what Matters are traverſable, and of the Man- 
ner of taking thereof. 75. 


2 00 Pleas in Bar, their Sulliciency and Cer⸗ Page 5 
tame 83. 


And herein, 


1. That the Plea muſt be proper bo; and adapted to the 
Action. 83. 
2. That the Plea muſt be wid in Subſtance; and 
therein of Matter of Inducement, and that which i 18 
the Giſt of the Defence. 86. 
3. Of general Pleading to avoid Prolixity; and there- 
in of affirmative and negative Pleas. go. 
4. Of Surpluſage and Repugnancy in Pleading. 94. 
5. That the Pleading ought to be direct and not argy- 
mentative. 97. 
6. Negative Pregnant. 98. 
7. That Things mult be pleaded according to their 
Operation in Law. 100. 
8. Of Colour in Pleading. 102. 
9. Of pleading Non-tenure and Diſclaiming. I 04+ 
10. Pleading Hors de ſon fee. 105. 
11. Eſtopples in Pleading. 106. 
12. Pleading with a Frofert, and demanding Oyer. 109. 


And herein, 


i. In what Caſes there muſt be a Profert or Monſtrans 
de fait. 1009. | 
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PLEAS AND. PLEADING. 
; Of demanding Oyer. 113, — 
13. Pleading a Recovery 1 in a former Action. 114. 


(D Duplicity in Pleading. 118. 
And herein, 


1. The 3 why Duplicity i is a Fault, and the Man- 
ner of taking Advantage thereof. 118. 

2. What ſhall be ſaid Duplicity in Pleading. 119. 

3- Of pleading double by Leave of the Court. 121. 


(L) Departure in Pleading. 122. 
(M) Repleader, 126. 


1. Of the Nature of a Repleader, and Manner of award- 
ing it. 126. 

2. A Repleader in what Caſes to be awarded. 126. 

3- Repleader at what Time to be awarded. 129. 


15 (N) Demurrer, 129. 


I. The Definition and Nature of a Demurrer. 129. 


2. The Manner and Form of demurring ; and thn = 


of joining in Demurrer, and waiving thereof. 130. 
3. What Facts are admitted by a Demurrer. 131. 
4. How far a Judgment on a Demurrer is peremptory. 
132. 


' * Pages 5. Of the Difference between a general and ſpecial De- 


murrer. 132. 

6. What Things are good on a a general Demurrer, that 
would be otherwiſe on a ſpecial one. 133. 

7. Demurrer to Evidence. 136. 


(o) Plea at what Time to be put in, and a 
Ceremony requiſtte therein. 137. 
(P) Continuance and Diſcontinuance in Pleading. 
139. 
Q Pleas 1 puis darein continuance. 142. 


( Df the ſeveral Parts, and the Ower ot 
PPI eading. 


Dod. pl. 84. HE firſt Thing i in | Pleading is the Plaintiff's Count or Declara- 


Co. Lit. 15. a. tion, in which he ſets forth the Cauſes of his Complaint particu- 
Plow. 84. 


vide the larly, and thereby explains his Writ ; and this he muſt do in ſuch a 


eit Te Manag: 75 to make it appear to the Court there is ſufficient Founda- 
ee Ste „nion 


* — * 
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PLEAS anv PLEADING. 
tion for his bringing the Action; and all Effentials, or whatever is of 
the Subſtance of the Action, mult be alledged, that the Court may be 
enabled to give Judgment for him in caſe a Verdict ſhould be found in his 
Favour. _ | | OS | 
The next Thing is the Defendant's Plea or Bar: Pleas are variouſly 
diſtinguiſhed; the more general Diviſion of them is that of being Di- 
latory or Peremptory.; or they are, /, Pleas in Abatement ; 2dly, 
Such as ſuſpend the Action; or, 3dly, Such as bar the Plaintiff for 
ever. And as the Plaintiff's Declaration muſt ſet forth all Effentials 
| neceſſary to maintain it; ſo the Defendant's Bar muſt be ſubſtantially 
good and certain, with an Avoidance of the Plaintiff*s Demands, which 
the Plaintiff may traverſe, and thereon go to Iſſue. 
The Replication is the Plaintiff's Anſwer to the Defendant's Plea, 

' which fortifies and ſupports his Declaration; the Rejoinder is the De- 

| fendant's Anſwer thereto ; ſo of Surrejoinders, Rebutters, Surrebut- 
ters, Fc. in which the material Thing is, that they purſue what hath 
been at firſt alledged and inſiſted upon, otherwiſe it will be a Depar- | 
ture in Pleading; as if a Matter be pleaded at Common Law, this Vide under 
can't be maintained by a Cuſtom +; as in Covenant on an Indentute of the Diviſion 
Apprenticeſhip to ſerve ſeven Years, the Breach aſſigned was, that he 2* yo — 
did not ſerve, c. the Defendant pleaded Infancy ; the Plaintiff 6 : 
plied the Cuſtom of London, and adjudged à Departure. So an Action 12 
at Common Law can't be made good in the Replication by an Act of + CRT 
Parliament; but if one pleads a Statute, and the other ſays it is repealed, ties there 
he may reply, that it is revived by another, for this fortifies the firſt cited. 


Matter. HE > 

In Debt upon a Bond, conditioned to fave a Pariſh harmleſs concern- Paſch. 22. 
ing a Baſtard Child which the Obligor was forced to father, he pleads Car. 2. in 
Non damnificatus ; they reply, that the Child was ready to ſtarve, and, *. 80 
that therefore, they put ir out to nurſe, which coſt them 41. De- Sid. 444. 
fendant rejoins, that he was ready to pay the Money and fave the Mod. 43. 
Parith harmleſs; upon this they demurred, and had Judgment, be- 2 Keb. 612, 
cauſe the Rejoinder is a Departure ; for the Detendant ought to have 919; > 2 
* taken Iſſue on the Child's being ready to ſtarve; for if the Plaintiff's 3 
had once Cauſe of Expence about the Child, and were thereupon ac-* Page 7 
tually damnified, the Defendant's being ready to pay the Money will not | 
ſave the Condition of the Bond. | a 
When the Plaintiff replies, ſurrejoins, Cc. and it thereby appears, 8 Co. 133. b. 

that he has no Cauſe of Action, he ſhall never have Judgment, though 
the Bar or Rejoinder be inſufficient, nor can any Admittance of the 
adverſe Patty make it good, for the Court ought to judge on the whole 
Record; as in Debt on a Bond for Performance of Covenants, the De- 

fendant pleads Performance generally, where ſome of the Covenants 
are in the Negative, whereby his Plea is inſufficient; if the Plaintiff 
reply, and ſhew a Breach, which of his own ſhewing is no Breach, Judg- 
ment ſhall be given againſt him; for on the whole Record it appears he 
has no Cauſe of Action. 

But if the Bar be inſufficient in Subſtance, or amounts to a Con- 8Co. 133. b. 
feſſion of the Point of the Action, and the Plaintiff in his Replication 9 Co. 110. 
ſhews no Matter againſt himſelf but Matter explanatory, or perhaps . 
not material, the Declaration being good the Plaintiff ſhall have judg- 3 * 244. 
ment for the Inſufficiency of the Bar, without any Regard to the Re- 
plication; as if the Defendant plead a Grant by Letters Patent in Bar 
which are not ſufficient, yet the Plaintiff in his Replication ſhews another 
Clauſe in the ſaid Letters Patent, which is not material, the Defendant 


demurs, the Plaintiff ſhall have Judgment, | ” 


— 


| | PLEAS axnp PLEADING. - | 
Lev. 198. If the Plaintiff make a Title in his Replication, but does not plead 
aàãs he ought, eſpecially iq Point of Trial, the Rejoinder admitting this, and 
tendring iſſue upon another Matter, makes it good. +: 
Co. Lit. 303. Ihe Order of Pleading is, 1. Lo the Juriſdiction of the Court. 2. To 
the Perſon of the Plaintiff, and next of the Defendant. 3. To the Count 
or Declaration. 4. To the Writ. 5. To the Action of the Writ. 6. To 
the Action itſelf in Bar thereof. „ . 5 

Co. Lit. 303. This has been ſettled as the moſt natural Order of Pleading, be- 
Hob. 71,72.cauſe by this Order each ſubſequent Plea admits the former; as where | 
Latch 178. the Defendant pleads to the Perſon of the Plaintiff, he admits the Ju- 
5 Mod. 146. fiſdiction of the Court; for it would be nugatory to plead any Thing 
in that Court that has no Juriſdiction in the Caſe ; when he pleads to 
the Count he allows that the Plaintiff is able to come into that Court 
to implead him, and that he may there be properly impleaded ; but 
in pleading to the Count he does not admit the Writ to be good, yet 
if the Count be vicious, the Writ is conſequently deftroyed ; for though 
the Writ in itfelf may be good, yet it is ill purſued ; but in pleading to 
the Writ he admits the Form of. the Count to be ſufficient in Form, if 
the Writ be good; ſince it is not to any Purpoſe to object to the Form 
„ of ſuch Writ, if the Form of the Count be thereupon inſufficient ; but 
Tron trifling if the Count be in Subſtance variant, + the Defendant may ſhew it 
ariances, : 3 | 
| the Defen. 2t any Time in Arreſt of judgment; becauſe the Court has no Autho- 
a rity to proceed in a Matter of Subſtance different from the original Writ, | 
plead in 55 ; . | FOE | 
Abatement: If a Man pleads to the Action of the Writ he allows both the Form of 
the Count and of the Writ; for he admits, that if the Form of the Writ 
and Count were adapted to the Plaintiff's Caſe, that ſuch Form is good 
and ſufficient; ſince to object to the Action not agreeing with the Plain- 
tiff's Caſe does admit, that if it be ruled by the Court that it does, that 
the Plaintiff has before the Court a Count in Form ſufficient. 
If the Defendant pleads in Bar to the Action, he admits the Form 
of the Writ and Count, for he anſwers to the Right in Demand, 
and puts that Right in Iiſue, and thereby admits, that there is a ſuffi- 
N cient Form to put it in Iſſue, and therefore though a Man pleads Mon 
* Page 8 * aflumpfit modo & forma, yet the Modo & forma does not traverſe the Form 
of the Writ or Count, but the Subſtance of the Promiſe; which is the 
true Reaſon why another Promiſe may be given in Evidence different in 
Time and Place from that mentioned in the Declaration, though not dif- 

ferent in Subſtance. e . 5 


(B) The Declaration: And herein, 


1. The Nature thereof; and therein of adding ſeveral Counts in the 
ſame Declaration. 55 3 


Plow. 84. ] 5 H E (a) Declaration is an Explanation of the Plaintiff's Writ, in 


Lil. Reg. which he expreſſes at large his Complaint, ſetting forth the Na- 
| ns Eng- ture and Quality of his Caſe more fully than in the Writ z and as it is 


% it is cat. the Foundation of his Suit, the Law requires that it contain Certainty 
cal- | | | 

led Declara-and (b) Truth, that the Defendant may be able to make a proper An- 

tion, Count Fj | VNV 5 „ | 

from the French, and Narratio in Latin. Co. Lit. 17. a. 303. Doct. pl. 83,—and is the ſame 

with what the Civilians call a Libel. Co. Lit. 17. a. 60 Muſt eſtabliſh a Title in the Plaintiff, 

as well as deſtroy the Defendant's ; for the Rule is, Melior eſt conditio poſſidentis. Vaugh $8. 60. - 


a Quere de hoc, being ſpecial. 2 Lev. 88. 


PEAS ans PLESD ING 


| ver thereto, and the Court be enabled to give a right Judgment there- 


"The PlaintiiF having ſet forth the Cauſes of Complaint particularly, 
the Concluſion of his Declaration is, Et inde producit Secam, which was 
 proffering to the Court the Teſtimony of the Witneſſes or Followers ; 
| for according to Fleta, the (a) ancient Law was Quod nullus Liber Homo 


(a) And 


ponatur ad Legem nec ad Juramentum per Simplicem Loquelam fine Teflibus Non chi ie 


fidelibus ad buc ductis, Ic. Heck Domes 
£19] e | T | ſaid, the 
practice of annexing Affidavits to Bills in Chancery hath been introduced. But this Method 


in Declarations is now ditulſed, Doct. pl. 83. T 


f And ſo is the Practice of anaexing Affidavits to Bills in Chancery, unleſs, perhaps, in a few 
very particular Caſes, required by Statute, 


An Audita Querela and a Scire Facias are in the Nature of a Declarati-Lil. Reg. 
on, for they do ſet forth at large the Cauſe of the Plaintiff's Action as 4411. 
Declaration doth, | 5 7 Co. 25. 

The Gift, and every Thing that is of the Eſſence of the Plaintiff's Poct. pl. 8g. 
Action, mult be ſet forth in the Declaration; and herein we may lay it 
down as a general Rule, that that ſeems properly to be the Eſſence of the 


Action, without which the Court could have no ſufficient Grounds to give 


judgment; and this is to be determined in every Action according to its 


Nature. 


If the Declaration be not a ſufficient Foundation to give Judgment, 


this may be moved in (4) Arreſt of Judgment after Verdict, becauſe Judg- (3) But Mi- 
ment cannot be given when it appears, that, though the Fact be found for tages 1g va 
the Plaintiff, yet he has not ſufficient Cauſe of Action. | Declaration 


| 1 a | cannot be 
taken Advantage of cn a Plea in Abatement, but the Defendant muſt demur. Salk. 212. But if 


the Declaration varies from the Writ the Defendant may plead in Abatement; tor he has abated his 


own Writ by proſecuting it ina different Manner, Cro. Eliz, 722. Cro, Jac. 654. Jon. 304. 


The Declaration may be General or Special; as in Debt upon an Ob- Dos. pl. 84. 
lization the Plaintiff inay declare on the Penalty generally, or may ſet forth 
the Condition at his Election. e TY 

If there are three in Execution jointly at the Suit of A. and all eſcape, Keilw. 68. 
in Debt for the Eſcape, the Plaintiff may declare for the Eſcape * of all, « Page 9 
and it will not be double, though the Eſcape of any of them will be (c) (e186 
ſufficient to intitle him to the Action, | | 3 
| ws : 5 | | 3 | an Eſcape 
in a Cauſe of Action to 40s. and proves 30s. this is ſufficient ; per Hale. But in the Book there is 


If in an Indebitatus Aſumpfit the Plaintiff declares for 100. received Raym. 449. 
to the Plaintiff's Uſe, and alſo upon an Inſimul Computaſſet for another Sheldon v. 


lool. the ſame Day, and the Defendant pleads that the ſaid ſeveral Sums "than. 
of 100, are for one and the fame Cauſe of Action, and likewiſe that the 

Sum demanded is fatisfied-z; this on Demurrer will be good; for though it 

is frequent to lay a Declaration for a Debt ſeveral Ways in an AMumpſit, 


and it is not a good Plea to fay that the ſeveral Sums are but only for the 
Sum firſt mentioned, and ſo go on no further; yet when the, Defendant 


| pleads over, that the very Sum demanded is fatisfied, it is a $ood Plea ; 


and if the two ſeveral hundred Pounds were two diſtin Sums, the Plain- 


tiff might have replied fo, and taken Iſſue thereupon. + + Ifthe Mo- 
> „ | | B28 | = ney WAS ac- 
tvaliy paid, Non Aſſumpſit would have been the proper Plea ; for, having fulfilled the Promi te, it is 
48 if there never had exiſted any ſuch. „ | | | 


In 


PLEAS AN PLEADING, _» 
In an Action for Money won at Play there were two Counts, one ſet- 
s Mod. 128. ting forth a ſpecial Agreement to play at ſuch a Game, and mutual Pro- 
ere. # b miſes of Payment, which was right; the other was, that in Conſideration 
Judged. that the Plaintiff had won ſuch a Sum of the Defendant at Play, he pro- 
a Ld. Raym. miſed to pay it, which was adjudged ill, in that an Indevilatus will not 
1034 lie for Money won at Play; it was likewiſe held, that any Thing in the 
3 Salk. 14. firſt Count which was right could not (a) help any Defect in the ſlecond; 


pl. 1. 175+ for though they both were put in one Declaration, yet they were as dii- 


| Sg - „ 8 5 0 9 ; 
ou. 329. tinct as if they had been in two ſeveral Actions. T 
vide 7 Mod. 148. 2 Ld. Raym. 841. 


+ This was a Caſe after Verdi&, for on a Demurrer to the whole Declaration, the Court might 
have given Judgment for Plaintiff on one Count, and for Defendant on the other. = 


The Plaintiff declared, that whereas the Defendant 6 Maii 1695, 


| Salk. 213. 

Pl. 3. for 120 Weeks Diet then paſt, had promiſed to pay hin 7s. per Week, 
Meß v. and that the Plaintiff Poe, . 6 Maii 1695, having found the Defendant 
Troles. Diet 120 Weeks then pat, the Defendant promiſed to pay the Worth, and 

that it was worth 7s. per Week; upon Non A umnpſit, and Verdict pro 

Querente, it was n:oved in Arreſt of Judgment, that the Weeks in the 

Quantum meruit are not ſaid to be aliæ than thoſe laid in the ſpecial Pro- 

mile, ſo that the Defendant is twice charged with the ſame Thing; ed non 

allocatur; for they do not appear neceſſarily to be the fame, and without 

45 Neceſſity the Court will not intend them ſo. : 5 

Lil. Reg. The Plaintiff after Plea pleaded, or after the End of the ſecond Term, 
408. 


ſhall not add a new Count to his Declaration (as an Indebitatus Aſſumpſit, 
or the like) under Pretence of amending his Declaration. | 


2. Who may join or be joined in the ſame Declaration. 


5 EN Yr 3 
Dyer 370 Regularly, where two or more are jointly intitled, or have a joint Inte- 
pl. 59. reſt, they may join in the ſame Action or Declaration; as if two are joint 


2 Leon. 12. Owners of a Sum of Money, and travelling together they are robbed on 
the Highway, they may join in an Action againſt the Hundted, otherwiſe 


if the Sums are ſeveral and ſeveral Properties. e 
So if a Man holds ſeveral Lands of ſeveral Lords by Heriot Cuſtom, 
and to defraud them of their Heriots makes a fraudulent Gift of all his 
| Beaſts heriotable, all the Lords may join in one Action upon the 13 Elix. 
hoc. cap. 5. ap = = —- 
{For their | 
Claims and their Injuries are ſeveral ?] 


If 4. deliver Goods to B. to deliver over to C. and B. does not deli- 
* Page to ver them over accordingly, but converts them to his own Uſe, * either 


Dyer 361, 


Bulſt. 68. A. or C. may have an Action againſt B. but both ſhall not have an Action; 
Hard. 321. but he that firſt begins his Action ſhall go on with the fame, and by the 


latter Book they cannot both join. 


Stile res, If the ſeveral Cattle of A. and B. are diltrained, and C. in Confder- 


203. tion of 101. to him paid by A, and B. afſumes and promiſes to them to 


Kol. Abr 31. procure the Cattle to be re- deli * 
adjudged by b attle to be re · delivered to them, if they are not re- delirered 


three Judges accordingly one joint Action lies; for the Conſideratior is intire, and can- 
againſt one; not be divided; ard it is doubtful whether one of them could bring the 


who faid, Action alone. 
they are ſe- 


veral Promiſes, viz. to deliver to each ſeyerally their own Cattle, and fo there muſt be two ſeveral | 


Actions, 


„ LD. : 


{o) That a Judgment cannot be reverſed as to one Count, and affirmed as to another, Salk. 24. & 
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for a Conventicle, according to 1 W. & M. cap. 18. and upon a Man- 


. ait or a Verdict againſt him as to the other. Comb. 364 8 


PLEAS and PLEADING. 
If withi n the Pariſh of A. there is a Cuſtom for the Pariſhioners yearly, Lev. 362. 


to elect two Perſons to be Churchwardens there, and * the Vard v. 
ſaid Cuſtom B. and C. are elected, but the Surrogate of the Biſhop re- Bramp/ten, 


| fuſes to admit and ſwear them into the ſaid Office, upon which they bring 


a Mandamus, and he falſely returns a Cuſtom for the Vicar to chuſe one 
Churchwarden, and that therefore he cannot admit both the faid Parties, 
but is ready to admit one of them, they may join in an Action for this falſe 
Return; for the Mandamus and the whole Profecution and Charge there- 
of was joint; and this is no Office of Profit, nor Action brought for that, 


but for the unjuſt Return. 


If the Regiſter of the Biſhop refuſes to regiſter a Licence of a Chapel; Lev. 363. 


damus to do it makes a falſe Retuin, (a) all the Inhabitants may join in (a) Upon a 


one Action againſt him. joint Grieve 
. | . I 5 ance all 
Parties may join in a Writ; upon the Statute of Beau-pleader the whole Hundred or County may 


oin. F. N. B. 270. So one Writ de eſſend' guiet' de tolenes, or one Monſtraverunt, lies for 
all the Tenants in Antient Demeſne. F. N. B. 15. Bro. Jeinder in Action, 8 1. 


But if one Man calls two other Men Thieves, and ſhews in certain of Fitz. Forndey 


what, Cc. they ſhall not join in one Action againſt him, for the Wrong genes 


done to one is no Wrong to the other; ſo in falſe Impriſonment, Aſſault Gaul. 76. 


and Battery; for the Battery done to one cannot be the ſame as that done Cro. Car. 
to another. 8 55 ***? 812. 

If a Man hath Cauſe of Action againſt two, he may in (5) ſome Sid. 438. 
Caſes ſue them jointly, or ſeparately, at his Election; as if A. takes the 
Goods of C. and B. takes them from A. C. ſhail have his Action (5) Where 


made De- 
| fendanks ia 
5 ; 3 5 a the Decla- 
ration, the one, that he might make no Defence; and ſo the Plaintiff intitled to Coſts, though Non» 


againſt A. or B. at his Election, becauſe both damnified C. in their Vere 


taking. 


a4 


(ITS — 


F ln Actions againſt ſeveral, where one of the Defendants is acquitted, he may have Coſts, as if 4 
Verdict had been given againſt the Plaintiff, and all Defendants acquitted : unleſs the Judge certify 
upon the Record, that there was reaſonable Cauſe for making ſuch Perſon a Defendant, 8 W. 3, 


e. T. . 1. 


If two Men procure another to be indicted falſely for a common Bar- Latch 263. 
rator, he may have an Action upon the Cafe Þ againſt them both; though : 
in Strictneſs the Procurement of one is not the Procurement of the other A Ame, _ 
ſo in Maintenance and Treſpaſs, and yet the Maintenance or Treſpaſs of Action = 2 


one is not the Maintenance or Treſpaſs of the other. Conſpiracy, 
| oy 8 | 5 and the Act 
of the Defendants may be conſidered as joint. 


gut a Man cannot declare azainſt one Defendant for an Aſſault and stile 153. 
Battery, and againſt the other for taking away his Goods; becauſe the 


Treſpaſſes are of ſeveral Natures, and againſt ſeveral Perſons. 

So one Action will not lie againſt ſever-] Men for ſpeaking the ſame Palm. 313. 

Words; for the Words of the one are not the Words of the other, and Cro. Jac. 

can no more produce a joint Action than their Words and Tongues can Rain 

be ſaid to be one. > = 216. 

* z. What Matters may be joir ed in the ſame Declaration. Page 11 

Here we may obſerve, that perſonal Actions are ſuch as ariſe ex ide Title 

contrafu, ſuch as Debt and Detinue; or ſuch as ariſe ex delicto, as {Gvens. 
Vor. IV, 15 1 8 Treſ- 


PLEAS awe F LE ADIN o.. 
Treſpaſſes founded on Force, which are Treſpaſſes Vi & armis; or 
upon a particular Fraud, which are Actions on the Caſe; which Divi— 


ſion hath given the Rule of what (4) may be contained in the ſame De- 


(a) That : 
where ſeve- Claration. 
ral AAions 1 | „ ED | © 7 
are brought for ſeveral Things of the ſame Nature, th: Court may compel the Joiniag of them in 
one. Comb. 214. | ) aro | 


| Reg. 5 Jer in Debt the old Proceſs was Summons, Attachment, and Diſtreſs ; 
139. an taking out the Original a Fine was paid to the King, which was in 
Vent. 366. proportion of the Sum demanded ; but in Treſpaſs the Proceſs was a 
Capins, becauſe the Man that had committed a 'Tort might be ſuppoſed 

to fly from Juſtice ; and in this Action the Court ſet a Fine on him in Pro- 

portion to his Offence, and levied it by a Capiatur; and therefore the true 
Reaſon why Actions may or may not be joined, ariſes from the Difference 

of the Proceſs, and the Fines paid on taking out the Original, and not on 

the Difference of the Defendant's Pieas; for if that were the Reaſon, 
Debt upon an Obligation, to which the Plea is Non eft factum, and on a 

Mutuatus, Nil debet, could not be joined. 5 5 

Bro. Joinder Hence it hath been adjudged, that Debt on an Obligation and on a 
ind10n,97- Mutuatus may be joined, becauſe the Whit is general; and the Declara- 
ee Lion upon both will be warranted by the Authority given by the general 
Keb. 147, Words of the Writ; ſo Debt and Detinue may be joined in the ſame 
Vent. 366. Writ, becauſe there are Writs in the Regiſter in which they are both 
Raſt, Ent. comprized in the ſame Writ ; ſo Debt upon a Leaſe and for Cloaths may 

150 174 be joined, but Debt and Account cannot be joined. | 
8 Co. 879. So ſeveral Wrongs or Treſpaſſes may be joined, becauſe they may 
Jenk. 211. be comprized in the fame Writ ; and ſo may ſeveral Actions on the Caſe, 
Raym. 233-where the Caſe is of the ſame Kind; as an Action for a Fraud on the 
3 Lev-99- Delivery of Goods, and on the Warranty of the fame Goods, being both 
on the Contract; fo againſt a common Carrier, on the Cuſtom of the 
Realm, and Trover, may be joined, becauſe both on the Tort, it being a 

Violation of the Cuſtom not to deliver the Charge. 5 | 
Lev. 101. But Actions founded upon a Tort and upon a Contract cannot be join- 
Sid. 244 ed; as Afſump/it and Trover againſt a Carrier; for though theſe come 
Keb. 59: under the general Head of Actions on the Caſe, yet are they more diſtinct 

Sin. Ss. Caſes than Debt and Account, which cannot be joined. | 2 
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1 
| 
| 
N 


pl. 12. 
Carth. 189. 3 | 5 
Salk. 10. pl. 2. Ld. Raym. 38. «- Mod. go. 3 Mod. 322. 


3 Lev. 99. If Trover and Aſſumpſit are joined in one Action, and upon Not guilty 

Bage v. Ir the Jury, uad the Trover, find for the Defendant, and qguzed the | 

Fran, Aſſumpfit for the Plaintiff, yet he ſhall not have Judgment; for theſe 

| cannot be joined in the ſame Action, and the Seyerance by the Jury will 
not help it, the Declaration being naught at firſt. N 

In an Action upon the Cafe, the Plaintiff declares, that whereas ac- 

commodaſſet to the Defendant a Gelding ad equitandum ab L. uſque E. & 

ib ide m falvo deliberand. to the Plaintitt ; the Defendant intending to de- 

ceive the Plaintiff, rid upon the faid Gelding from L. to E. and E. 

unto L. again, and by that Riding ſo much abuſed the faid Horſe, that 


8 , . 
ee eo EDD _—_ 3 n . 
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* Page 12 he became of little Value; and though the Plaintiff at E. demanded aa 6 
8 Re delivery of the ſaid Gelding, yet the Defendant refuſed, and yet doth we 
FFhitev, leluſe to deliver him, and hath converted the ſaid Gelding to his own ñ⁶⁵⁸ 
Riſcen, : Uſe ; this Declaration is not good, becauſe it contains diſtin Matters; : 
But in this * | 5 2 5 | N 


wt 
when 


3 8 
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Caſe the Plaintiff had Judgment, being after a Verdict; but ſaid by Hobart, the Defendant might 
have demurred ior the Doubleneſs of the Declaration. V 5 | 


n 
PAY = 
va 


for 


IS 


: "hs 


= OI 


p LE AS any PLEADING. 5 
for Part is founded upon the Contract, and Part upon the Tort, which 


are ſeveral Cauſes of Action. | „ | : 
An Ejectment and Aſſault and Battery were joined, and Not guilty 


* Verdict and inti ive! laintiff ; and Hob. 249. 
pleaded, and a Verdict and intire Damages given for the P ; 13 
this ſcems to have been aided after Verdict. | | But in 
5 doubting 


hereof: 


the Damages being found ſeverally, the Plaintiff releaſed thoſe for the Battery, and had 
Judgment for the Ejectment. 8 | * 5 


It hath heen held, that an Action will lie for entering the Houſe of the Allen 9. & 
plaintiff, breaking his Cheſts and carrying away his Goods, and beating 24 Stile 43, 
his Servant, per quod ſervitium amiſit; for a general Action of Treſpaſs 
and a ſpecial Action upon the Caſe || may be joined in one Action. || Such as 

N | | | this, che 
Cauſe Whereof is founded in Force, 


In Treſpaſs quare vi & armis the Defendants entered his Cloſe, con- Carth. 113, 
taining 100 Acres, Sc. (in which a Fair Time out of Mind had hogs e 
kept on Michaelmas Day) S adtunc & ibidem fregerunt & divulſer di- Nu 9:6 | 
vers Booths, c. ibidem ere# by the Plaintiff for expoſing Wares and 
Merchandizes to Sale there brought by Perſons thither reforting, nec 
non eo quod (theſe Defendants) adtunc & ibidem impediverunt & diſtur- 
baverunt the Plaintiff in erecting other new Booths, &c, for the Sale 
of Merchandize; by Reaſon whereof the Plaintiff loſt all the Profits of 
Piccage and Stallage, Upon Not guilty pleaded the” Plaintiff had.a Ver- 
dict, and on a Motion in Arreſt of judgment it was objected to the De- 
claration, that the latter Part thereof, viz. the Diſturbance in building 
new Booths, ſounds altogether in Caſe and not in Treſpaſs, and there- 
fore incompatible with the firſt Part of the Declaration, which is Tref- 
paſs vi & armis, and that theſe ſeveral Matters require ſeveral Judg- 
ments; the firſt a Capiatur, but the laſt a Miſericordia only, and there- 
fore could not be joined in one Declaration, Sed per Cur, The Diſ- 
turbance, &c. is laid only in Conſequence of the firſt Treſpaſs, Ce. 
and it is of the ſame Effect as a Per quod in a Declaration, which is often 
uſed in Actions of Treſpaſs vi & armis, to let in the conſequential Da- 
mages, Oc. and one Plea goes to the Whole; for if the Defendant had 
pleaded a Licenſe from the Plaintiff to enter the Cloſe, that would have 
been a good Juſtification of the Treſpaſs. _ WE. 


4. Of the Declaration's agreeing with the Writ, 


DD | | h | 
The Count or Declaration is an Expoſition of the Plaintiff's Writ, Doc. pt. 384. 
and muſt regularly agree therewith ; and herein the general Rule is, that Lil. Reg. 
every Thing that comes within the Compaſs of the Writ may be com-41?+ 
prehended with the Declaration, but the Declaration cannot be extended 
beyond the Writ ; for original Writs, iſſuing out of Chancery, are the 
Grounds and Foundations of the Proceedirgs of the Courts into which 
they are returnable; and ſuch Proceedings muſt be conformable to the 
Authority given them; whatever therefore may be comprized in the 
Writ, however multifarious, may be comprized in one Declaration ; but 
whatever cannot be contained in one Writ, cannot be comprehended in 
the Declaration. | | „ | 
The Writ may be general, according ts Law, but the Declaration Dock. pl 84. 
ſpecial ; as where a Statute gives an Action, but does not preſcribe any | 
Form of the Writ, the Writ framed by the Common Law will ſerve, 
and the ſpecial Matter may be ſet forth in the Declaration. = 
So if Lands are given to a Woman guamdiu ſola fuerit, or to a Man *Page13 
 quamdiu ſe bene geſſerit, in Waſte, the Writ ſhall be general gazed renet Doct. pl. 85: 
pro lermins Vite, and the Count ſpec; al. 
| | ayes 3 | If 


£ PLEAS and PLEDING, 
Comb. ac if a Man bring an Original in Treſpaſs againſt one, and declares 
per Holt C.J. againſt him with a ſimul cum, he abares his own Writ ; but the Defend- 
ant cannot take Advantage of it without demanding Oyer ; if the Writ 
be againſt two, the Plaintiff may declare againſt one of them with a fin 
+ But now, * 1 | | . 0 e 


on Trial, the | V 3 255 5 
Court will expect ſome Evidence of an Attempt to ſerve with Proceſs, to take off his Evidence. 


Lit. Sec. 67. If Lands be demiſed for Term of Half a Year or a Quarter of a 

Co.Lit.54-b. Year, &c and the Leſſee commit Waſte, the Leſſor ſhall have a Writ of 

Waſte againſt him, and the Writ ſhall ſay, quod tenet ad Terminum anno- 

rum, but the Declaration muſt be ſpecial, according to the Cale. _ 

Co. Lit. 344 So if a Clerk that is donative be diſturbed in a Quare Impedit by the 

S Patron, for this Diſturbance to his Church donative the Writ ſhall ſay, 

| quod permittat eum Pra:ſenture ad Eccleſiam, c. and the Declaration ſha'l 
be ſpecial... RULES . 


W here the (a) Title is of one Sort of Action, there the Declaration 


e and can never change it to another; but it may make a fatal Variance between 
1 if De- the Writ and the Declaration. 3 1 
elaration be- | ad wy. T 

gins Queritur in placito tranſgreſſionis pro eo gucd, Fc. yet may it be a Declaration in Caſe, not- 
withſtanding the Recital of the B. Il be in placite tranſgreſſionis, for that will ſerve indifferently for 
Treſpaſs or Caſe. Cro Car. 325. Tyffiz v. Wing field. But tor this vide Hob. 180. Allen 84. 
Cro, Car. 254. 2 Rol. Rep. 49. Vent. 19. LD) 1 8 


5. Of the Sufficiency and Certainty required in the Declaration ; and 
therein of Matters of Inducement, and that which is the Gift of the 
Action. And heren, | Ng nk ng 


1. Where by the Declaration it muſt appear that the Plaintiff hath 

- a Right, Et | 5 
Hob. 199. It is a general Rule in Ple:ding, that the Declaration muſt ſhew 2 
Palm. 524. Title in the Plaintiff; and that it is regularly true, that if the (5) Plain- 
(6) Diverſity tiff will himſelf diſcover to the Court any Thing, whereby it may ap- 
wn Brpa pear that he had no Caute of Action (c when he commenced it, his 
diſcloſed by Writ ſhall abate. . | Ph ts 


the Defen- | : : Hh, 5 . 

dant. Cro. Eliz 111. Leon. 87. 2 Leon 20, (c) Where the 7%e of the Original was before 
the Day of Payment, in the Condition or the Bond, upon which Aion was brougbt; and this, though 
after Verdict, was adjudged Error. Cro. Eliz. 323. Moor 398. Backley v. Williamſon, & vide 
Cro Eliz. <6g So in Caſe for ſcandalous Words, the Day was alledged before the Words 
ſpoken. Rol. Abr. 702. J | So in Aſſumſſit, where it appeared by the Declaration, that Action 
was brought berore Cauſe. Cro. Jac. 674 5. In Ejectment, by the Deciaration it appears, 
that the Defendant was ejected after the Leaſe made, it is ſufficient, though no certain Day is al- 
ledged in which he was ejected, for the Day is not material, being before the Action brought. Cro. 
Jac. 311 -——ln Ejetmeant che Plaintiff declared, upon a Leale made 12 Jun habend* a dicte ducde- 
cimo die Jun, wiriute cujus he entered, and that Peſtea, ſcilicet eod“ 129 die Fun" the Defendant 
ejected him; and becauſe the Plaintiff by his own ſhewing entered as a Diſſeiſor, and the Defendant 
ejected him before he had Title, after a Verdict and judgment for the Plaintiff in Ireland, upon 2 
Writ of Error here it was reverſed. 3 Mod. 195. Evans v. Creker, & wide Corrb. 83. Like 
Point. Were the Declaration being of the Term generally, ſhall refer to the firſt Day. —— 
That ſome Day muſt be alledged before the Action brought. 5 Mod 287. And note; tithe Cauſe 
of Action ariſes on ſome Day within the Term of which the Declaration is delivered, the Declaration 
muſt be of ſome Day in the Term after the Cauſe of Action accrued. | | 


Fo 


- * 


1 The Day is not material, if laid before ſuing out Writ, if in C. P. or by Original in B. R. or be- 
fore the firſt Day of the Term, whereof the Declaration is if by Bill. If the Cauſe of Action accrues 
in Term, and you ſue by Bill, &c. you make a ſpecial Memorandum of a Day ſubſequent to the 
Caule of Action. 80 ES : | = | | . 

ll Sea gu. If the Words ſubſequent to plea might not have been rejected as Surpluſage? 
= by, : rn Ro Ne | Hence 
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PLEAS any PLEADING: 

Hence it hath been adjudged on the Statute of Hue and Cry, that ir2 Saurd. 
is not ſufficient for the Plaintiff to declare that the Goods were in his 37%» 300. 
Cuſtody, but he muſt alledge that they belonged to him ; but that in the 


- 


Caſe of a Carrier, he may maintain an Action againit the Hundred, ſet- 


ting ſorth the Cuſtoin by which he is chargeable. | 

So in an Action upon the Caſe, the Plaintiff cannot declare, guod *Page14 
cum the Defendant was indebted to him ſuch a Sum, the Defendant in 
Conſideration thereof ſuper ſe aſſumpſit to pay, Ic. without ſhewing the 2 & 
Cauſe of the Debt. EE e | | vide Hob. g. 

3 . | | | | DES __ Gedb. 186. 

Cro. Jac. 207, 213, 642. Hob. 18, Moor 84. pl. 1167. Hetl. 106. Rol. Rep. 391. Bulſt. 67. 
3-Bulſt. 207. Cro. Jac. 397. Hard. 132. But 171, per Creole and Chamberlain, there is a Di- 
verlity where the Promiſe is to pay at a Day to come, and wheie nct; for a Promiſe to pay at a Day 
to come implies a Forbearance in the mean Time; and vide Rol. Rep. 396. And that ſuch a 
Declaration is not made good by Verdict. Cro. Car. 6, 31. Sid. 182. Brownl 14. Poph. 31. 
Jenk. 293. Waere the Plaintiff declared, that the Defendant was indebted to the Teſtator of the 


Plaintiff in 20. quas illi ſolviſſe debuit ſecundum agreamentum inter eos habit”; and the Judgment was 


ſtayed after Verdict, for that the Agreement might be by Deed, 2 Lev. 162. 


But if in an Aſſumpfit the Plaintiff declares, that whereas the Defen- us 
dant was indebted to him in 30 J. the Defendant, in Confideration that ;,- ' 15, 
= . . > 2 »olafton v. 
the Plaiatiff had given Day to the Defendant until, &c. did aſſume and eib, ad- 
promile to pay, c this is a good Declaration, without ſhewing for what judged afier 
the Defend:int was indebted, for the Debt is not in Queſtion ; and though Verdict; & 
it be true, there muſt be a Debt to make this a good Conſideration, yet 5 r 
: . . . | | | oint Cro. 
that is allowed in the Promiſe being actual. | Jars vous 


| — „ 33 3848, 393. 
Moor 853. pl. 1167. 3 Bulſt, 206, 207. Rol. Rep. 379, 380. Codb. 13. Hob. 216. Rol. 8 


So if in an A ſumpſit the Plaintiff declares, that whereas the Defen- Moor 854, 


dant had received 24 J. of ſeveral Perſons, to the Uſe of the Plaintiff, in Pl. 1168. 


Conſideration thereof the Defendant did aſſume and promiſe to pay, tc. 
This is a good Declaration, without ſhewing of what Perſons in particular 
he received the Money, becauſe the Conſideration is executed, and not 
traverſable, as ET Bs, 

If in an Humpſit the Plaintiff declares, that the Defendant, in Con- Allen 5. & 
fideration of, Ec. inter alia did aſſume to pay, c. ' his has been held wu March 
no good Declaration; becauſe he ought to ſet forth the whole Promiſe, 
which is intire. = | ES. 2 

But in an Aſſumpſit the Plaintiff declares, quo cum there were ſe veral Cro. Car. 
Reckonings and Accounts between the Plaintiff and Defendant, and at 116. 
fuch a Day, Ec. in/imul computaverunt for all Debts, Reckonings, and Heil 106, 
Demands ; and the Defendant upon the ſaid Account was found to ha nnd 
in Arrear the Sum of 20 J. in Conſideration whereof the Defendant pro-Latch 44 
miſed to pay, &c. This is a good Declaration, without hewing it was Palm. 442. 
pro mercimoniis, or otherwiſe, wherefore he ſhould have an Account; Yelv. 70. 
for an Account may be for divers Cauſes and ſeveral Matters, and . 2 
Things may be included and con:prized therein, which in pede computi39- on 
are reduced to a Sum certain; and thereupon being indebted to the 
PlaintiF, it is ſufficient to ground an Action. 5 | | 

In Afſumpfit the Plaintiff declared, that the Defendant was indebred2 Lev 183. 
207. pro Pramio upon a Policy of infurance upon ſuch a Ship, and the 7 His 
Defendant demurred ſpecially, becauſe he did not ſhew the Confideration/** 


certainly what the premium was, or how it became due; ſed non allscatur ; 


for this is as good as an Indebitatus pro quodam ſalario, which has been ad- 


judged good. 7 
in Aſſumpſit the Plaintiff declared pro opere & labore generally, with- Carth. 276. 
out ſetting forth what Sort or Manner of Work or Labour it was Vaude . 
and though it was objected, that it ſhould be ſet forth particularly, ſos pp. 
S Bt, Sy 5h that Sid 425. 
s 8. P. 


PLEAS and PLEADING. : 
that it may appear to the Court to be lawful Work; yet the Court 
held it well enough; + and that the only Reaſon why the Plaintiff is 
+ obliged to ſhew wherein the Defendant is indebted is, that it ma 
| appear to the Court that it is not a Debt on (a) Record or Specialty, 
. ®Page15 but only upon ſimple Contract; and any general Words by which that 
2 Keb. gg. may be made to appear are ſufficĩent. 9 5 


Mod. 8. S. P. (a) For Damages recovered in an Aſſumpfit will be no Bar to an Action of Debt 
grounded on a Record or Specialty. Cro. Car. 6. Leon. 155. Cro. Eliz. 242. | 


＋ lt is now the common eſtabliſhed Form. 


Show. 17. Tf the Bailiff of a Liberty declares, that the Frauchiſe and Liberty of 
22 Bae returning and executing all Writs, Bills and Receipts out of the King's 
= Courts belongs to him ; and that the Defendant, without his Licenſe, 
and againſt his Conſent, executed a Fieri Facias within the ſaid Liberty: 
This is a good Declaration, without ſetting forth any Title, or that he 
enjoyed the ſaid Liberty by Grant or Preſcription ; adjudged upon De- 
murrer to ſuch a Declaration ; for the Court held, that if the Defendant 
__ taken Iſſue, it would have been incumbent on the Plaintiff to prove 
| a Title. 3 „ EE 
1 So in an Action for ſtopping an uſual and convenient Way to his 
Baſſet, the Plaintiff's Lands, the Declaration was held good without ſhewing a 
Carch. 88. Title. . N | Es | 
S8. C. cited, ; | . | 3 5 
Carth. 84. So in an Action on the Caſe for diverting a Water Courſe, the Plaintiff 
Show. 64. declared, that the Defendant malitioſe, Ic. infrepit a certain Mill Dam, 
urs | 4 & perinde did divert the Water Courſe ab antiquo & ſolito curſu erga 
2 © © 33 the Corn Mill of the Plaintiff, by Reaſon whereof he loſt the Profits of 
Skin. 6. his ſaid Mill; but did not ſet forth that Water uſed to turn his Mill, or 
pl. 10, 175. that he had any other Profit thereof, or that the Water-Courſe was 


pl AN „Antiguus agu Curſus, Ic. Yet the Declaration was held good; the 
n og Court being of Opinion, that the (#) Poſſeſſion alone was ſufficient 


(5) Where to maintain an Action againſt a Wrong-Doer, and that this was of 
in ſeveral the ſame Nature with an Action of "Treſpaſs. But Holt Ch. J. faio, 
Caſes Poſſeſ- that if the Cauſe had been tried before him, the Plaintiff ſhould hare 
8 proved his Mill to be an ancient Mill, otherwiſe he ſhould have been 
ſufficient to Nonſuit. . 5 1 8 | | | 


maintain | 3 | 
an Action, vide Palm, 200. 4 Co. Luttrell's Cafe, and Title Treſpaſs. 
Lev. 179. In Afſumpſit it was, in Conſideration he permitted the Defendant to 
1 C. take the Profits of ſuch Lands for ſeven Years laſt pafl, at his Inſtance 
& Cro. Eliz. and Requeſt, the Defendant promiſed to pay him as much as they were 
859. S. P. worth; and it was moved in Arreſt, Sc. that the Plaintiff had not ſet 
forth a Title here as he ſhould have done; but per Cur. it is well enough; 
and to maintain ſuch an Action as this upon Evidence, an actual Promiſe 
| _ myſt be proved. Rs | BY 5 5 
Noy 86. An Action upon the Caſe was brought for ſtopping a Way which 
the Defendant had from ſuch a Place over Black-Acre, where the Nu— 
ſance is, unto ſuch a Field by Name; and it was ruled to be good, 
without ſhewing what Intereſt he had in that Field, for it ſhall be 
4 intended to be a common Field; but otherwiſe nad it been vſque ad 
4 h That Poſ- f4/em Clauſum, there he ought to ſhew what Intereſt he has in the 
ſeſſion is Cloſe. [| 5 . | | ED 
lufticient in a Declaration which charges a Wrong - doer. See Strode v. Birt. 4 Mod. 418. 


In 


& 


"PL EABb-an PLEA DING# - | 
In an Action upon the Caſe, ſuppoſing that he was ſeiſed in Fee of cro. Jac. 43. 
the Manor of H. and of a Fair to be held there every Aſcenſion- Day, Dex: v. 
and that the Defendant diſturbed him to take Toll, &c. the Defendant Cιẽ , ad- 
pleaded Not guilty, and found againſt him; it was moved in Arreit of Juggs — 
vdgment, that the Declaration was not good, becauſe he does not ſhew gg, 12. 
2 Title to the Fair by Grant or Preſcription, and therefore no Cauſe o 
Action, but per Cur. not neceſſary, becauſe only a Conveyance to the 
Action, and is not any Claim thereof as to the Right, as in a Quo Warran- 
to, and the Declaration, without ſpecial Title therein comprized, is good. 
In Debt upon a Leaſe, the Dete:dant may declare guod dimiſit, and Yelvs 48. 
need not alledge a Seiſin in himſeli when he made the Leaſe, | RO 
In Debt againſt Leſſee for Years for the Arrearages of Rent reſerved 4 Leon. 18. 
upon it, he needs not declare that the Leſſce entered, for the Contract is 


the Ground of the Action. 8 
* 2, Where the Plaintiff muſt ſhew that he hath performed what was “ Page 16 
| 5 requiſite on his Part. | . 
: | , . | 
It is laid down as a general Rule, that in all Caſes where an Intereſt 7 Co. 10. 
or Eſtate commences upon Condition, be the Condition or Act to be per- Lil. Reg. 
formed by the Plaintiff, Detendant, or any other, and be it in the Affir- 418. 
mative or Negative, there the Plaintiff ought to ſhew it in his Declaration, 
and aver the Performance of it; for the intereſt or Eftate commences in 
him upon the Performance of the Condition, ard not before. But when 
the Intereſt or the Eſtate paſſes preſently, and veſts in the Grantee, and 
is to be defeated by Matter ex po/? facto, or Conditition ſubſequent to the 1 
Condition to be performed in the Affirmative or Negative, or to be per- 
formed by the Deſendant or any other; there the Plaintiff may count ge- 
nerally, without ſhewing of any Performance; and this ſhall be pleaded 
by him who is to take Advantage of it. . | ; | 
As if an Annuity of 1o/. fer Ann. be granted to a Man when he Co. 10. 
ſhall be promoted to a Benefice, in his Demand of it he muſt ſhew Doct. Pl. 88. 0 
that he is promoted; but if it be granted until he be promoted, there | 
he ſhall have a Writ of Annuity; and he need not fay that he is not 
yet promoted, becauſe the Annuity precedes, and the Promotion is ſub- 
fequent. | 4h _w_ Ts : 37 LING 
If by the ſame Deed each Party is to do ſomething advantageous to Sand. 319, 
the other, and on which here is not a mutual Remedy, the Plaintiff in 320. 
his Declaration mult aver, that he hath performed what was to have been 
done by him. „„ VVV | | | ? 
But where there are reciprocal Covenants, and on which each Party 2 Mod. 3og. 
may bring his Action, it is held, that in aſſigning a Breach the Plaintiff need 5 Co. 10. 
not ſhew a Performance on his Part; and on this Reaſon, that each hath ro. Jac, 
a Remedy, it is held, that reciprocal Covenants cannot be,pleaded one in, _ 41. 
Bar of another. . 8 F Show. 391. 


Comb. 268. 
Vide Title C:venant, 


As where a Writing was drawn in theſe Words; I is agreed that A. Sand. 319. 
ſhall pay to B. 970l. for his Land and Houſe, &c. the Money 10 be paid ci dage v. 
before Midſummer ; in Witneſs, &c. It was ſealed by both Parties ; the 1 3 
Money not being paid at the Day, B. without making or tendering any =" bg 

_ Conveyance of his Land, brings an Action of Debt upon the Bill; and Raym. 183. 
reſolved, that it was well brought; and in this Caſe it was ſaid, that 4. 2 Keb. 542. 
might have an Action of Covenant againſt B. for the not conveying the 


Land. 
n 7.8. 
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PLEAS any PLEADING 
Hob. 88. F. S. brought an Aſumpſit againſt J. D. declaring, that in Conſide- 
Nichol V. 4 J. §. eK to deliver the Defendant to his own Uſe a Cow, 


Rainbred, the Defendant promiſed to deliver bim 50s. Adjudged, that the Plain. 
106. S. P. f 
That where Promife. 


there are | 


mutual Promiſſes, the Plaintiff need not aver 2 Performance on his Part. Velv. 1 34. Mod. 62. 
Rol. Rep. 336. Vent. 41. Hard. 102. March 7g. Cro. Eliz. 03. Lev. 20, 293. Cro. Eliz. 
137. Leon. 186. (a) That both Promiſes ought to be made at the fame Time, otherwiſe 


they will be Nude pada, Hob. 88, Cro. Eliz 137. Leon. 186. 


2 Sand. 107. In Debt on an Obligation for Payment of Money, ſo ſoon as ſeveral 
Bills of Cofts are ſettled, it ought to appear by the Declaration that the 
Bills were ſettled, or that there was ſome Default in the Defendant by 
which Means they could not. | 1 5 YT | 


o Page 17 * 3. Where general Allegations in the Declaration are ſufficient; ard 


therein of Miſ recitals and Omiſſions. Do 


3 Lev. 319. Although the Plaintiff muſt ſet forth in his Declaration every material 
Leech v. Thing, and without which he could not be intitled to his Action; yer 
Anight. herein the Law requires no greater Certainty, than the Nature of the 
Thing is capable of; and therefore, if a Contract be made in general 

Terms, the Declaration upon ſuch Contract may be in the ſame lerms: 

as if the Plaintiff declare, that whereas the Defendant was poſſeſſed of 

the ſixth Part of a Ship, and it was agreed, the Defendant ſhould by 

Writing ſell his Intereſt to the Plaintiff for 600/. and that the Plaintiff 

ſhould pay 201. in Hand, and the Reſidue ſuper Executionem of the ſaid 

Writing ; and that in Conſideration the Plaintiff had paid the 20. and 

aſſumed to perform the Agreement on his Part, the Defendant did aſſume 

to perform it on his Part; pred tamen the Defendant had not performed 

the Agreement on his Part: This being on a mutual P:omiſe, the Breach 

| is well aſſigned in the Words of the Promiſe. 1 . 
Bulſt. 31. So if in an Aſſumpſit the Plaintiff declares, that in Conſideration the 
rips V- . Plaintiff would find and provide for a fick Man all ſuch Neceſſaries as he 


Barnton. 


Rol. Rep. ſhould want, the Defendant aſſumed and promiſed to pay, Cc. and 
773. S. C. avers, that he found him Neceſſaries amounting to ſuch a Sum, Cc. 


his is a good Declaration, without ſhewing in particular What thoſe Ne- 

ceſſaries were, being in the Words of the Contract; and the adding the 
Particulars would make the Record too prolix. 9 5 

Carth. 110, In Aſumpſit for Labour and Medicines in curing the Defendant of a 


11. Hu- Diſtemper, c. who pleaded infra ætatem wiginii & unius annorum; 


Wilkman the Plaintiff replied, it was for Neceſſaries generally; and upon De- 


3 Lev. 150. murrer to this Replication it was objected, that the Plaintiff had not 


8. P. aſſigned in certain how. or in what Manner, the Medicines were neceſ- 
2 69, ſary; but it was adjudged that the Replication in this general Form was 
vide good. | 5 | e Em. | „ 


Cro. Jac. 486. cont, of 


Lev. 9 41. In Debt upon an Obligation, conditioned to fatisfy for all Goods that 
Frenchy, an Apprentice ſhall waſte, in his Replication the Plaintiff aſſigned for 


Pierce. * Breach, that he had waſted diverſa bona ad Valentiam 100l. And ad- 


|” judged upon Demutrer that it was good, without ſhewing what the Goods 
(5) In an dees for the Penalty of the Obligation is to be recovered upon any 


Action of Breach ; but per Cur it would be otherwiſe in (5) Covenant where there 
e is to be a Recompence for the Damages. ES os In 
everal | . I, 8 8 | 

R. eaches may be aſſigned; otherwiſe in Debt upon an Obli is conditioned to perform Covenants. 
Cro. Car. 176. & vide Title Covenant, and the Statute 8 & g W. 3. c. 10. [whereby it is enacted, 
my 3 4; Bonds for Non performance of Covenants, Plaintiffs may ai5go as many Breaches 
35 che) thn At | VVV „ . 


Ss 


tiff need not aver the Delivery of the Cow, becauſe it was (2) Promiſe for 
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PLEAS AND PLEADING, 

In an Action of Covenant, the Agreement was to pay Rents at ſeveral Lev. 18. 
Days during the Term; Plaintiff aſſigns Breach, that he did not pay the Keb 351, 
ſeveral Rents at the ſeveral Days during the Term: This was urged to be 2 490. 
double, uncertain, and naught ; but the Court held, that in Covenan 5, % 
the Plaintiff may aſſign the Breach as general as the Covenant, tho! it in- : 
cludes 20 Matters ; and that here it 1 be intended that no one Rent 
was paid upon any one Day during the Term. 5 

In Covenant by a Maſter againſt his Servant, on a Covenant not to buy Salk. 139 
or ſell without the Maſter's Leave within two Years ; the Breach aſſigned pl. 5. 
was, that he had diver/is diebus & wicibus, between ſuch a Day and fuch Ld Raym. 

' a Dav, ſold to H. and to ſeveral other Perſons ur known, Goods to the Th. es 2 
Value of 1o0l. Aſter Verdict for the Plain iff, it was moved in Arreſt of © e 
Judgment, that the Breach was uncertain as to * 1ime and Perſons ; but # Page 18 
the Court held it certain enough, and that in Covenant it is ſufficient to 
aſſign a general Breach, _ „ 3 | | 
Tf @ Pk of Covenant is ſufficiently alledged, the Plaintiff need Cro jac. 298. 
not conclude & fic non tenuit Conwentionem in hac, Cc. for that is but 2 Mod. 22g, 
Repetition. LEED | | 8. P 

If 7. Leaſes to B. for Vears. and Covenants that he hath full Power 
and lawful Authority to Leaſe, Fc. and in an Action upon this Cove- 9 Co. 5 be- 
nant B. ſays, he had (a) not full Power and lawful Authority to 6 

Sc. the Breach is well aſſigned, for he hath well purſued the Words of Salmen. 

the Covenant Negative; and what Eſtate he had lies more in the Notice Cro. Jae. 

of the Leſſor than of the Leſſce; and therefore he ought to ſhew what 304. S. C. 

Eſtate he had at the Time of making the Leaſe, that it may appear that ted | 

he had full Power. | ard that the — 


Defendant 

| 8 3 | | | muſt ſhew 
| that he waz ſeized in Fee, and then the Plaintiff muſt ſhew a ſpecial Tide in ſnme Body elſe; but 
the Covenant being general, the general Aſſignment of a Breach prima facie is good. (a) That 
he was not law:ully ſeiſed in Fee of an indeteaſible Eftate, Cro Jac. 369. Raym. 14, 15. 


= If A. covenants to permit B. his Heirs and Aſſigns, to take and enjoy Jon, 218. 
the Rents, Iſſues and Profits of certain Lands, and in an Action upon Symezs v. 
this Covenant the Plaintiff aſſigns for Breach, that 4. took the Profits, Sith 


() non permiſit B. to enjoy, Efc. This Breach is well aſſigned ; for cas * 
the taking the Profits by A. is a ſpecial Diſturbance. & 


| | | | | | vid, 
Hard. 132, 133. (5) But Non permiſit only is too general. 8 Co. 89. b. 91. be & vide 14 
137. 2 Vent. 278. | | | | 


If A. grants a Rent to B. and his Heirs for the Life of C. to the Uſe of Med. 223. 
C. and coyenants with B. to pay the Rent ad opus H uſum of C. and in Beſcawia v. 
- an Action upon this Covenant B. aſſigns the Breach in not paying the Rent Cool, ad- 
to him, ad opus & uſum of C. his Breach is well aſſigned in the Words ede Pe 
of the Covenant, though a negative Pregnant. 5 
3 : 3 ; 5 . 2 Mod. 138. 
S. C. adjudged, and ſaid, that if it was paid to C. which is a Performance in Subſtance, the Be- 
fendant ought to have pleaded it; otherwiſe it ſhall not be intended. 8 


In Trover for a Bond the Plaintiff need not ſhew the Date; for the Bond 


| being loſt or converted, he may not know the Date ; and if he ſhould 80 Cars 
miſtake it, it would be a Failure of his Suit. On Wilſon v 
| Chambers, 


adjudged, after a Verdict for the Plaintiff, and affirmed upon a Writ of Error, Cro. Jac. 638. S. P. 
1 upon Demurrer. Hard. 111. Like Point in Trover for Letters Patent. Brown. Ent. 356. 
2 like Precedent. Vide Ent. 265. a like Precedent. 


If in an Action upon the Caſe againſt a Lighterman the Plaintiff de- Palm. 623. 
elares the Defendant ſo negligently governed his Lighter, that it took Yen“ v. 
| LES TE IS | Water, ar knel. 
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PLEAS awd PLEADING. 


Water, and ſpoiled the Goods of the Plaintiff ad damnum, te. the 


Declaration is good, without a more ſpecial Allegation how they were 
* ſpoiled. „„ | | 


Palm. $23. © So it hath been held, that a Declaration agrinſt a Lighterman is good, 


Sid. 245. though not alledged in the Declaration that he is a common Lighter- 


S.P.yet ſaid man; as alſo againſt a Carrier, without alledging that he is a common 


to be the "i. 
beſt Way to Carrier. 


recite it. =} TE Es 5 | N 
Cro. Car. A Statute which does not give the Action, but is only in Affirmance 
of the Common Law, need not be recited; as on the Statute of Mar/- 
bridge (52 H. 3.) the Plaintiff may declare, that his Father was ſeiſed in 


Fee of certain Lands, and died ſeiſed; and that the Lands deſcended to 


him; and the Defendant had occupied them as Guardian in Socage, with- 
out any Recital of the Statute. Ts Rs, _ 


* Page 19 ® In an Action of Debt for an Eſcape of one in Execution, it is not 
ſufficient to ſhew only that a Capias ad ſutisfuciendum iſſued, by virtue of 
which he was taken, Cc. but the Plaintiff mnft ſhew how he recovered 


Sand, 38,39. 
Fonesv, Pope. | eo : . 
Lev. 191. Judgment, and thereupon a Capias ad Satisfaciendum iſſued, fc. for as 


2 Keb. 93. to the Judgment the Defendant may plead Nu/ tie! Record; and though, 3 * 


— CE if there was no Judgment, the Sheriff was bound to execute the Writ, 
Ton and perhaps might be fined for the Eſcape, yet if there was no Judgment, 
the Cauſe P P 8 ogy | a 
for which there was no Debt or Duty to the Plaintiff, 5 


arreſt ed | 


muſt be ſhewn and proved, 2 Lev. 85. But for what is neceſſary to be ſhewn in the Declarati- 
on, vide Carth. 149. Lutw. 110, 111. 2 Show. 17. pl. 10. Salk. 272. pl. 3. 5 Mod. 414. 


3 Landes: If in an Action for the Eſcape of B. againſt the Warden of the Fleet, 


Nerden v. the Plaintiff: declares, that B. was committed in Execution to him, he 
Fox. @ vide muſt conclude prout patet per recordum ; for that is triable by the Record, 


n though ſaid to be helped by the Defendant's pleading, that he ſuffered him 


and 5 Mod. 


8, 9. that to eſcape with the Leave of the Plaintiff. 


where a 


Matter of Record is the Foundation or Ground of the Suit of the Plaintiff, or of the Subſtance of 
the Plea, there it ought to be certainly and truly alledged; alter where it is but Conveyance; as in 


Eſcape, the not concluding prout patet per recordum, not being the Gift of the Action, is aided, | 


„ In an Action for an Eſcape on meſne Proceſs, the Plaintiff muſt not 


Vide Title only ſhew, that ad largum ire permiſit, but alſo that Nox comperuit ad 

Eſcape. diem; becauſe the Party being bailable, the Sheriff might lawfully ſuffer 
him to go at large; tho' in ſuch Action upon an Eſcape after Execution, 
it is ſufficient to thew that ad largum ire per miſit. EI 


Moor 834. In Action for the Eſcape of one committed by Commiſſioneas of Bank- 
2 Bulſt: 236. rupt, for refuſing to anſwer Interrogatories, the Plaintiff ſet forth, that 
upon the Petition of him and other Creditors, the Lord Chancellor by 


Rol. Rep. 


4 . * o . * . . 
7 Commiſſion dedit poteſtatem plenam to the Commiſſioners evigore ſtatuti to 


examine, Ic. and that the Commiſſioners offered him Interrogatories, Ec. 


And though it was objected that the Office of the Chancellor is miniſterial 


only, and that it is the Statutes which give the Power, and it was not ſhewn 


what the Interrogatories were; yet the Declaration was adjudged good; 


for it is per commiſſionem dedit, Ec. vigore Statuti; and it ſhall be in- 


tended that the Interrogatories are lawful till the contrary appears. 


Mod. Caſes In Debt upon an Aſſignment of a Bail-Bond, taken by the Sheriff who 
_ 78. Tuckerhad arreſted the Defendant on a Capias ; it was objected, that the Plaintiff 


2 had not in his Declaration ſet forth the Cipias, or the Tee, or Return of 


Capras that gives Life to the Bond. 


Leon, 12, If in an Action of Debt upon an Award the Plaintiff declares, that 
the Arbitrators did make an Award, that the Defendant ſhould pay 


> 
2 AS 

7 5 2 3 * 
LE Bey * 
4 


any Capias; and this on a ſpecial Demurrer was held fatal, it being the 


4 r 
A . 
8 SJ . 3 
«3p 7 age 
——_ 
4 __ 1 


PL EAS and PI. EA DING. 
unto the Plaintiff 10 J. Sc. this is a good Declaration, though nothing is 


” Shewn to have been awarded on the other Side ; for it is ſufficient (@) for, \ The 
"BN 7 1 5 5 g | * . - . ; F- 4 
dhe Plaintiff to ſet forth that Part of the Award that intitles him to hit Plaintiff may 
Action. | | | declare, &c. 
Fe SE DO | | . 25 ; „ that ber 
ua it was awarded; per Lit. Rep. 312. But 1 Mod. 36. perTwiſden cent'ʒ but for this vide Title Award. 
0 i Tf in an Aſſumpſit the Plaintiff declares, that the Defendant, in Con- Cro. Eliz. 


ſideration that the Plaintiff would forbear him one Week, aſſumed, c. 272. Tenacy 
and avers, that he did forbear him one Week, but ſays not one Week n 
following; yet this is a good Declaration, for it muſt neceſſarily be in- 

tended ſo. _ | | | 

* If in an Aſumpſit the Plaintiff declares, that whereas there was a * page 20 

certain Bargain between the Plaintiff and the Defendant for certain Velv. 19. 
Woods for which the Plaintiff was to pay 20. at a Day after; and Allen v. 
that the Defendant, in Conſideration that the Plaintiff aſportarer ſuf- Randall. 
ficiendum hominem fore Obligat' to the Defendant for the Payment of the 

"aid 20 J. did aſſume and promiſe that the Plaintiff ſhould enjoy the 

ſaid Wood, Ec. and the Plaintiff doth aver quod aſportauit B. ſufficientem 

hominem fore Obligat' to the Defendant, Ic. yet this is no good De- 
claration ; 1. Becauſe it is not ſhewn ( how he was ſuthcient, ſo that (4)7;4eHob. 
it may appear to the Court to be according to the Agreement; 249, 69, 70, 77. 
Becauſe it is not in Fact ſhewn that B. (c) did become bound, or that 1 Mod. 77. 
obtulit ſe obligari, and perhaps he came to be bound, but being there (©) In an Ac- 


tion upon 2 
refuſed. Promiſe to 


ES et | 3 . | 2 TEX : repay Mo- 
ney laid out, or to be laid out, for Goods for the Uſe of the Defendant, the Plaintiff need = aver, 
| that the Goods came to the Hands of the Defendant. Bulſt. 169. adjudged. 


1 If in an Aſumpſit the Plaintiff declares that his Father was ſeiſed of Yelv. 110. 


the Manor of D. and of divers Lands, c. in D. in Fee, and in Con- 2rd Men- 
NE dant v. Wal. 


ſideration that the Plaintiff, together with his Father /gillaret quandam 
Indenturam per quam his Father Barganizaret, Cc. the ſaid Manor and 
Lands, the Defendant did aſſume, c. and alledges, that the Plaintiff 

ſuch a Day fgillawit Indenturam prædid“; yet the Defendant, c. This 

is no good Declaration; for diverſa Terras in tenementa in D. are un- 

certain, and comprehend not all his Lands in D. and therefore the Plain- 

tiff ought to have ſhewn in certain, and particularly what Lands were 
compriſed within the Indenture. _ . 

Alſo in the above Caſe it was held, that the Allegation that he had velv. 171. 
ſealed indenturam præ did was not good ; for predi? ought to refer to adjudged. 
ſome Certainty before, but (4) guandam Indenturam is altogether incertain ;(d) The 
aud the Plaintiff ſhould have ſhewed in certain, that he ſealed ſuch W ee 
Indenture per quam the Plaintiff and his Father Barganizaverunt, Cc. eee 5 
wverbo in verbum, as laid in the Premiſſes of the Declaration. guæ dam pars 
FE | | 3 | domus, &c. 
was out of Repair, the Defendant, in Conſideration that the Plaintiff would repair eandem pn of 
the ſaid Houle, aſſumed and promiſed, . &c. and avers, that he did repair eandem partem; and though 
it was objected, the Plaintiff ſhouid have ſhewed which Part of the Houſe was out of Repair, yet after 
2 Verdict it was adjudged for the Plaintiff, 2 Leon. 33. 3 Leon. 91. | 


den, adjudg- 
ed. 


z]w But if a perfect Indenture in Date, in the Nomination of the Parties Yelv. 111. 
and Limitation of the 1.and, had been mentioned before, it had been f“? ©*7-" 
fſufficient to ſay, that they ſealed Indenturam prædid, becauſe by the Pie- 
miſſes it appears there was in fache a true and perfect Indenture. | 

The Plaintiff declares, whereas he and the Defendant were joint Exe- W 
cutors, and the Defendant had received all the Eſtate of the Teſtator, * 
and the Plaintiff threatened to ſue the Defendant for one Moiety, the 
Defendant, in Conſideration the Plajntiff would forbear, Ec. and would 
| h {Es e | ſhew 


ſhew an Account concerning the Teſtator's Eftate, did aſſume, Cc. and 
the Plaintiff avers, that he did ſhew quoddam Compotum ; and though not 
ſaid Compotum prædidꝭ, yet after a Verdict for the Plaintiff it was ad- 
/ him. on | a, | 5 | 
3 Bulft. 33. If in an Aſumpſit the Plaintiff declares, that the Defendant, in Con- 
er 4 ſideration that the Plaintiff would leaſe certain Lands to the Defend- 
fr! ant, rendering 107. per Ann. the Defendant did aſſume and promiſe to, 
Verdict for Ic. and avers, that he did make a Leaſe of the ſaid Lands, but does 
the Plaintiff. not ſay that it was rendering 10/. per Ann. U his is no good Decla- 
ration. | aL | | Wi | C 
„Page 1 If in an Aſumpſit the Plaintiff declares, that whereas the Defendant 
| had committed a Felony, and thereupon had requetted the Plaintiff to 
Hob. 10g, do his Endeavour (a) to procure a Pardon” for the Detendant ; and 
106. thereupon the Plaintiff, by all the Means he could, and many Days 
Lumpleugh Labour, did his Endeavour to obtain a Pardon for the faid Felony, 
How vis, in riding and journeying, at bis own Charge, from London to N. 
judged per Where the King was, and ſo to and from New-market to obtain a Par- 
| 7etam Cu- don, Fc. This is a good Declaration, (b) though nothing in parti- 
riam, preter cular is laid to be done, but only riding up and down, and nothing 
War _ en; done when he came there; for an Endeavour in general is exprefsly 
_ be laid, and Particulars ought to be ſet forth tor Form's Sake only; for 
cavſe it was though upon the Trial he could have proved no riding nor journeying, 
aſter Verdict. yet any other effeQtual Endeavour, according to the Promiſe, would have 
Mour. 866. ſerved. BESET 8 535 * 8 


2 7. 
(a) Stile 468. Like Point, where the Defendant did his Endeavour to reconcile Differences, &e, 
(5) But if the Plaintiff declares, that the Defendant, in Conſideration the Plaintiff had done him Multa 
beneficie, aſſumed and promiſed, &c. this is not good. Vent. 27. Sid. 413. adjudged, after Verdict 
for the Plaintiff; & vide 2 Keb. 552, „„ | „ : 
Rol. Rep. In Aſſumpſit the Plaintiff declared, that in Conſideration the Plain- 
3582. tiff would deliver all the Corn in a certain Barn, the Defendant did 
aſſume and promiſe, Tc. and avers, that he did deliver all the Corn 
in the Barn, but does not ſhew that there was any Corn there; and it 
was agreed per Curiam, that had this been on a Demurrer, the Decla- 
ration would not he good; but that being after a Verdict, upon Non 
aſſumpſit pieaded, hy which Iſſue it is admitted there was Corn there; it 
was adjudged for the Plaintiff, and afterwards affirmed upon a Writ of 


BER | 8 5 ORR 3 ; | . 
Cro· ſac, If in an Aſſump/it the Plaintiff declares, that whereas J S. had ac- 
503. know ledged himſelf to be indebted to the Plaintiff in 10 1. for divers 


23 an Treſpaſſes, which 1o J. the Plaintiff at the Defendant's Requeſt had 
judged. accepted; and that the Defendant, in Confideration the Plaintiff would 
: acquit and diſcharge the ſaid F. S. of the faid Debt, and would per- 
mit the ſaid J. S. to carry out of the Plaintiff's Houle certain Goods, 
did aſſume and promiſe to pay the ſaid 10 1. to the Plaintiff; and al- 
ledges in fads, that he did, acquit and diſcharge the ſaid J. S. and did. 
permit the ſaid J. S. to carry away the ſaid Goods: This is no good 
Declaration, becauſe he doth not ſhow how he did acquit the ſaid J. S. 
for it could not be without Decd, which ought to have been particularly 
Thewn ; and though the Performance of the other Part of the Conſideration 
is ſufficiently averred, yet that will not help it. | 
Raym. 300. If in an Aſſumpſit the Plaintiff declares, that whereas there was a 
2 v. certain Diſcourſe between the Plaintiff and Defendant concerning a2 
erat, m_ Marriage to be had between the Nephew of the Plaintiff and the Niece 
Verdict for of the Defendant ; and thereupon the Defendant, in Confideration the 
the Plaintiff, Plaintiff would do his Endeavour, and labour to perſuade bis Nephew 
1 11 S95- to marry the Niece of the Defendant, did aſſume and promiſe to pay to 
judged. „ E 


PLEAS and PLEADING 
the Plaintiff, Ec. and avers, that ſuch a Day, and divers other Days and 
"Times omnibus modis quibus poterat Conatus fuit & elaboravit ſuadere his 
ſaid Nephew io marry the Detendant's laid Niece, c. This is a good De- 

claration, without ſhewing in particular how he did his Endeavour; for 
if he ſhould ſet forth his teveral Speeches to his Nephew in the Praiſe of 
the young Lady, or the Advantages of a married Liie, Cc. the Record 
wouid be too long, | | 


1. Were the | Averments muſt be poſitive and expreſs in the * page 22 
4 3 | 5 8 
1 Declaration. | : x 


The Declaration muſt contain ſuch certain Affirmation, that it may co, Lit.303. 
be traverſed ; for if thete be no certain Affirmation to make the De- Piow. 128. 
claration itſelf traverſable, it will not be cured after a Verdict, be- Cro. Jac. 
cauſe it is a Defect in Subſtance ; as if the Declaration be quod cum 28 
the Defendant (a) afſaulied him, and the Defendant pleads Not guilty, Velv. 3 
here is nothing put in Iſſue, for the Pleadings have affirmed nothing ; Cro. Eliz. 
and though the Defendant be found guilty, yet cannot the Plaintiff 33, 441. 
have Judgment, becauſe nothing is poſitively affirmed: But if 8 16k. 
Plainiiff declares quod cum the Defendant conceſſit ſe teneri, or quod () 2 oa 
cum Mutuatus fuiſſet & non ſolvit, or quod cum demifit, the Defendant 2056, 
ejecit; in thele Caſes there is a politive Charge upon the Defendant ; 

and the quod cum being a Branch of the whole Period, and making one 
Sentence with the latter Part of it, it is a poſitive Affirmation, and there- 
fore being equally poſitive, it is equally traverſable with the latter Part, 

and therefore a Man may plead Non ei factum, Non Mutuatus, Non di- 
miſt; becauſe, though theſe come under the guod cum, yet, taken to- 
gether with the reft of the Sentence, being poſitive, they make ſub- 

ſtantive Hives of themſelves, un tun 8 

Tt on a Demiſe the Plaintiff declares, quad cum per quandam Indentu- j £56 
ram teſtat' exiſtit quod dimiſit, this hath been held ill after a Verdict 877. & w1de 
becauſe theie is no poſitive Affirmation that there was a Demiſe ; and Lev. 12, 75. 
ſo he hath not let forth a Demite in a Manner that it might be traverſed, Sand. 275. 
for the Traverſe mutt be of the Demiſe, and not of the Indenture; but | 
if in Covenant he declares, quod cum per gquandam Indenturam teftat' exiſtit, 
that the Defendant did covenant, this, with a Profert, is good; becaule 
when he ſays the Indenture atteſts that he did covenanr, this is a certain 
Allegation there was ſuch an Indenture, and the Indenture only is tra- 
veriable on the Iſſue of Non eff fatum. | | 

So it hath been held, that Licet is an Affirmation; for what is con- Sand- 116. 
tained under it, as Licet ad hoc faciend* ſa pius reguiſit, is a poſitive. Af- Lev. 194- 


2 Vent. 278, 


firmation that there was a Requeſt. | | | Dyer 257. 


In Debt on the Statute 12 Car. 2. cap. 25. for ſelling Wine without a Carth. 216. 


Licence, the Plaintiff began his Declaration by Way of Recital, pro eo, Show. 337. 
vis. quod cum the Defendant at ſeveral Times, between ſuch a Day and ate tho 
ſuch a Day, had fold Wines by Retail by the Pint, Sc. on the general 128. DT 
Iſſue pleaded, and Verdict for the Plaintiff, it was moved in Arreſt, 

that the Declaration was not poſitive, but by Way of Recital only, 

asd ſo doth not directly charge the Defendant with the Crime intended; 

fed per Curiam the Plaintiff had Judgment; for all the Precedents in the 

like Cafes are after this Manner; as in Debt upon the Statute of Tithes, 

c. Moreover this is an Action of Debt, wherein the Offence is only 

an Inducement to the Action; for it is the Non-payment of the Penalty 
which is the original Cauſe. — 5 — | 
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PLEAS ano PLEADING, ” 

In Treſpaſs the Plaintiff declared. grare $ vi & Armis Clauſum fregit, 

2 Salk. 636. and after Verdict for the Plaintiff Judgment was arreſted ; for quare is 
not poſitive, but interrogatory, and much worſe than „„ 


Sbebman. i 2 7 ; . . p A: . 
§ This is the Form in the Writ, but the Count mult contain a poſitive Allegation, 


It hath been held a good Declaration to fay, quod defendens quendam 
canem ad mordendum oves conſuetum Scienter retinuit, without laying, 9ͥ , 
L rebinuit quendam canem ſciens canem predict ad mordendum oves conſuetum, 

* Page 23 for this is tantamount, for the Word Scienter goes to all the precedent 
A Matter; and the Court faid, the õciens was not Þ traverſahle, but ought 

Rol. Abr. 4. to be proved in Evidence, and that otherwiſe the Action did not he, 
Cro. Car, | 5 | | == 
254, 487. 2 Side 127. 4 Co. 18. Dyer 28, 256. Allen 2. 2 Bulſt. 291. 3 Bulſt. 76. Sid. 21. 
Rol. Rep. 43, 193%,——In Caſe for ſelling two Oxen, affirming they were his, the Defendant's, 
whereas in Truth they were the Property of 7 S. without alledging, that he Sciens they were the 
Property of J. S. yet the Declaration was held good. Carth. 90 | | 5 


The general Iſſue is in fact a Traverſe of the Sciens, for unleſs the Plaintiff on the Trial prove 
the Defendant knew his Dog was accuſtomed to bite Sheep, his Cauſe of Action falls to the Ground, as 
in ſuch Caſe the Defendant is not guilty of any Thing which can intitle the Plaintiff to an Action. 


Noy 21, In Debt upon an Obligation, the Condition whereof was to perform 
| all Covenants comprized within certain Indentures, bearing even Date 
with the ſaid Obligation, and, in Truth, both Obligation and Indentures 
were without Date; and it was held, that the Plaintiff ought to have 
averred a Date of the Obligation, and that the Indentures bore equal Date 
therewith, 55 „ : 1 
Yelv. 18. If in an Aſumpſit the Plaintiff declares, that whereas it was agreed be- 
Saprani v. tween the Plaintiff and one A. that the ſaid 4. ſhould leaſe a cer- 
Sturro ad- tain Houſe to one B. for ſeven Years ; and it was alſo agreed, that B. 
Judged.) during the ſaid Term, ſhould repair the Houſe with Lile and Slate 
only, and thereupon an Indenture was drawn; but beczuſe there was a 
Covenant therein, that B. ſhould be bound to all Manner of Re- 
parations, B. refuſed to ſeal the ſaid Indenture, and the Plaintiff re- 
fuſed to ſeal a Bond for Performance, Cc. and further ſhews, that in 
the ſaid Houſe there was a great Wall, Part whereof was ruinous, and 
likely to fall during the faid Term; and that the Defendant, in Conft- 
deration that the ſaid B. would ſe?] the ſaid Indenture, and the Plain- 
tiff would ſeal the faid Bond, did aſſume and promiſe, that he the faid 
7 Defendant would maintain and uphold the faid Wall durante predict 
'* termine 7 Annorum, and avers, that the ſaid B. the ſaid Indenture, and 
the Plaintiff the ſaid Bond, did thereupon ſeal; and in Fact ſays, that 
the ſaid Wall, during the faid Term, did fall, &c. This is no good 
Declaration, becauſe not expreſsly averred that H. did demiſe the ſaid 
Houſe ; and if there was no Demiſe, it was not poſſible for the Defend- 
ant to repair it during the Lerm; and, for any Thing that appears, 
the Indenture was ſealed only on the Part of the Leſſee, and not on the 
reibe Leffor. . )) _ | 
Yelv. 38. If in an Aſumpſit the Plaintiff declares, that whereas the Defendant 
22 4 bad diſtrained fix Oxen of the Plaintiff's for a Quit-Rent due to the MY 
jodged. Bailiffs of B. and thereupon the Defendant, in Conſideration that the 
| _ Plaintiff would pay the Money for the Redemption of his ſaid Cattle, 
did aſſume and promiſe, upon Requeſt, to ſhew to the Plaintiff, or to 
ſuch other Perſon or Perſons as he thould name, a ſufficient Record to 
charge the ſaid Lands with the ſaid Quit-Rents; and alledges, that he 
appointed B. to ſee the ſaid Record, and. requeſted the Defendant ta 
ſhew it B. accordingly ; but that the Defendant had not ſhewn to the 
ſaid B. any ſufficient Record to charge the ſaid Lands: This is a good 
JJV | Decla- 
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PLEAS any PLEADING. 


Declaration; for though the Sufficiency of the ſaid Record it is not triable 


per Pais, and the Plaintiff might have averred a Breach generally, ſcilicet, 
chat he did not ſhew any Record, yet this is ſufficient and moſt proper 
for the Plaintiff to lay the Breach according to the Promiſe ; and in 
(his Caſe the Defendant may plead, that he -did ſhew tale Recordum 
reciting it, and conclude, which was ſufficient; and thereupon the 


Plaintiff may demur, and put the Sufficieney thereof to the Judgment of 


the Court. 


lk in an Aſumpfit the Plaintiff declares, that the Defendant, in Con- Cro. Jac. 406. 


ſideration of, &c. aſſumed and promiſed to take the Son of the Plain- 3 Bullt. 221. 
tiff to be his Apprentice for ſeven Years, and to find him Meat, Drink, 30. 5 
and Apparel, &c. during the Term, but avers, that he did not find him, Wii, 
Meat, Drink, and Apparel, Cc. but does not aver that he did put him, 

or that the Defendant did accept him as his Apprentice: This is no good 


Daclaration; for it ought to appear that he was his Apprentice, or elſe 


the Defendant was not bound to provide for him. 
If in an Aſſumpſit the Plaintiff declares upon a Promiſe made by the 8 

Defendant to pay 50 5. to the Plaintiff when the Defendant ſhould have 310 28 4 

received the Money, and avers that the Defendant hath received the Mo- agreed ver 


ney, but yet hath not. paid, Tc. 'This is no good Declaration, becauſe Cur", but be- 
it doth not appear how inuch Money the Defendant hath received, and ing after a 


| f . C | . Verdict ad · 
perhaps he hath not received ſo much as 50s. and though the Promile;, deed for 


is general, yet the Breach ought to be laid io as to be adequate to the theplaintiff. 


Conſideration, F | + The beſt 
. FVV | | Method 

would have been to have declared generally, that the Defendant was indebted to him in gos. for 
Money had and received by Detendant to the Plaintiff's Uſe, and being ſo indebted, he promiſed to 
pay, and then, on proving any Part received, the Plaintiff would have been intit!ed to his Verdict, 


and the Declaration would not be liable to any Exception. 


If in an Aſſumpſit againſt an Executor the Plaintiff declares, that the Latch 203. 
Teſtator of the Defendant, in Conſideration of, Sc. did aſſume and pro- by two Judg- 
miſe that he would leave the Wife of the Plaintiff as good a Portion as?“ 3 
he ſhould give to any of his Children; and avers, that the Teſtator to Vesdis 


ſuch a Daughter dedit ſuch a Portion, but did not leave, c. This is no 


good Declaration, becauſe it does not appear when he did give this Por- 


tion, and perhaps it might be before the Promiſe. ' 


5. Of the Certainty required in the Deſcription of the Thing declared for. 


The Law requires no greater Certainty than the (a) Nature of the por 3 
Thing will admit of; as where an Action is brought for Things not ſub- Tit. Treſaſs. 
ject to Diſtinction by Number, Weight or Meaſure; as in Treſpaſs for (a) That 
breaking his Cloſe with Beaſts, and eating his Peas, without ſaying how here the 
much ; yet this Declaration hath been held good, becauſe no Bocy can Ln Sv 
number or meaſure the Peas that Beaſts can eat. | bas Ng 


5 33 A G ; 5 Court ought 
not to be too ſtrict in ſcanning the Words; and that if the Thing is ſo deſcribed, that the Jury may 
know what is meant thereby, it is well enough. Stile 136, 235. | 


So where there are ſeveral Parts which compoſe an aggregate Body, For this vide 
there it is ſufficient to mention the Body, and it is not neceſſary to aſcer- Tit. Trover 
tain the ſeveral Parts; as Trover for a Ship and Sails is good, 8 
the Sails go to make up the aggregate Body; bur if it had been for” 


Sails only, it would not have been good without ſpecifying the Number 


and Quality; fo I'rover lies for a Library of Books f. 7 Sd gu# 


* 


| PLEAS and PLEADING. | 
Raym. 2. If in Trover the Plaintiff declares for two Pair of Pot-Hooks, e. 
| Seaman v. and Hangers; this Declaration is not good, becauſe of the Uncertainty 
* _ of the Word Hangers; and they cannot be intended ſuch upon which 
pk the Pot-Hooks uſed to hang, becauſe they do not immediately follow 
the Word Pot-Hooks; but there are ſeveral other Words between. _ 
Pide Tit. So Trover for a Beam, and Scales and Weights, is not good for the 
'Trever, Weights, becauſe there may be more or leſs of the Weights uſed with 
the Scales, and therefore altogether uncertain as to the Quantities ot 
Weights of them. EE ; | 58 
If in Trover the Plaintiff declares pro decem Paribus Velorum & tepu- 

2 Sand. 74. ET] AY OOO WON. Rd 
Tayler v. lorum, Anglice Curtains and Vallance; this is a good Declaration, and 
Well: ad- certain enough, and ſhall be intended for ten Pair of Curtains, and ten 
Judged. of Vallance; and in ſuch artificial Things there needs no other Deſcrip- 
tion, than to name them by their uſual Names by which they are com- 
monly called, without ſhewing the Quantity of Yards or Stuff of which 
they are made. er an | | TW 
vide Tit. Where a Thing is laid in the Declaration by way of Aggravation, 
Trover, and though ſuch Allegation 1s incertain, or that Circumſtance is not proved 
the ſeveral to the Jury, yet this ſhall not arreſt the Judgment; becauſe the Gift 
— of the Action is the Thing itfelf in Demand, and the Aggravation is 
£ only the Manner of doing it; aud though this may increaſe the Da- 
* Page 25 Mage ſomething, yet it is not to be out of Proportion to the Thing in 
Demand; as if Trover be brought for a Box of Writings l, and Chat- 
tf _— ters or Veſtments, this is good, becauſe the Trover is for the Trunk, 
Plaintifper- and for the Detention of the Goods therein, which are witheld by the De- 
haps hadber- tention of the Trunk, but not for the Value of the Goods; and there- 
ter ſue in fore antiently they held that Trover lay only for a Trunk locked, but now 
Detinue, as they admit it though the Trunk be not locked, becaufe the Detaining is 


I ſill the ſame, 
tion he will | 


be intitled to a Return of the Things in specie, beſides Damages for che Detention. 


Keb. 82g. In an Action upon the Caſe for ſetting a Houſe on Fire &, per quod 
Prior v. (among divers other Goods) ornatus & equis aratis & Carucis amiſit was 
et held certain enough; ſo if he had mentioned only diverſa bona ; for when 
Stat. 6 Ann, 2 Man's Houſe is burnt, he cannot ſet forth the Certainty of the Goods 
c. 31. he loſt. V | | | 
2 had 379. But where in an Action on the Statute of Hue and Cry the Plaintiff 
*: declared that he was robbed of a certain Sum of Money ac diverſa bona 
©& Catalla in Cuſiodia ipſius, to the Value of 30 I. and becauſe he had not 

fer forth the Goods particularly, and that he had not likewiſe alledged that 

they were his Goods, it was held, that as to this Part he could not have 
Judgment. N 353 . 

Py PE Declararion in Treſpaſs for breaking his Cloſe and taking away his Fiſh, 
Playter's without exprelling either the Number ot Nature of them, was held in- 
Cale. ſufficient ; but in an Indictment for taking Fith out of a Pond, the Num- 
Vent. 27%. ber need not be expreiſed, for Damages ate not to be recovered ; but 
| 8 5 the Party is to be fined according to the Circumſtances of the Fact, and 
| 349 not according to the Number of the Fiſh. ” 8 : We 
Vent. c3. So Treſpaſs Quare arbores ſuccidit ad Valentiam, Ac. was held inſuf- 
cent for not expreſſing the Kind of Trees, | e 


. 


6. Of the Declaration's being good in Part, and void in Part. 
Rol Abr. 784 It ſeems to be now agreed, that if a Declaration be good in Part, 


785. though bad as to another Part, that the Plaintiff is intitled to Judg- 
r . 1 „„ ment, 


* 


5 E; EAS AND. PL BAD FN Oo 
ment, for ſo much as is well alledged, eſpecially if it be not of any, as: 
(a) intire Demand; alfo where the Jury finds greater Damages than 2Show. 103. 
the Party declares of, the Court may, to prevent Error, give Judg-(a) Vide 
ment for ſo much as the Parry Geciares of, null habits reſpectu to the! Vent. 27. 


# ; | 2 7 . - H b. 8 

rett ; alſo the Party may (9) 15 the Overplus, and take Judgment 199 17 5 
for the reſt. 1 5 ——That if 
one brings an 


Action for two Things, and of his own ſhewing it appears, that he cannot have an Action for one of 
them, ora better Writ, there the Writ ſhall be well for that Part for which it is good. 11 Go. 48. 
 Cedtrey's Cafe. 6% Where tbe Plaintiff may releaſe Damages 1or Part, and take Judgment for 
the Reit, vide F. N. B. 107 Moor 281, Leon. 92. 2 Bulit, 280. Brown. 235. Stile 364. Hard. 58. 


As where the Party avowed for 5 J. Rent, and a nomine Peng for Hob. 133. 
Non-payment at the Day, but laid no actual Demand of the Rent, the WY | 
Avowry was held naught as to the nemine Pane, becuuſe it could not be“ | 
ſorteited without a Demand of the Rent; yet he had Judgment for the 
Peturn g the Cattle, becauſe he had a lawiul Cauſe to diſtrain for Rent 
arcear, and the Demands were ſeveral. | | 

S0 where the Plaintiff brought an Action of Debt upon the Statute cro Jac. 
of Uſury, and declared, that the Defendant corruptive did lend 40 l. cont. 104. 
for mam ſtatuti, and ſuch a Day did allo lend 20 J. contra formam, c. but 29 8 
vid not ſay corruptive; upon Nil debet pleaded the Plaintiff had a Verdict, e 26. 
and it was moved in Arreft of judgment that the Declaration was not n 
good for the laſt 20 J. becauſe it wanted the Word corruptive; but 
notwithſtanding the Court gave Judgment for what * the Plaintiff * Page 26 
bad well declared, and a Nil Capiat per Billum was entered as to the | 
Reſidue. 30 Sh * ; | 

So if in Treſpaſs the Plaintiff declares for taking the Mare of the Raym. 298. 
Plaintiff, and ſeveral Goods, but does not ſay of the Plaintiff, and Cui cer :Ty 
thereupon the Defendant demurs, the Plaintiff may have Judgment for v. Taylor. 
the Mare, and relesfe the Action for the reſt. | | 

So if an Action of Debt be brought upon ſeveral Bonds, and it appears Hob. 178. 

WE that one is not due, the Plaintiff may recover the reſt, | ; Sand, 286, 
1 In Ejectment, if (c) Part of the Things be well demanded, ard others Rol. Abr. 
= not, and a Verdict is given for the Plaintiff for the whole, and intire Da- 288. 


mages, the Plaintiff may releaſe all the Damages in that which is not well oro: Car. 
demanded, and pray Judgment for the Keſidue. | 75 3 


. | | | | jectment of 
Land and a Free Fiſhery, becauie an Ejectment does not lie of a Free Fiſhery, Cro. Jac. 144, 146. 
1 Rol. Abr. 784. So in an Ejectione cuſtodiæ & heredis, where is does not lie of the Cuſtody of 
the Heir, but of the Land only. Dyer 369. 10 Co. 130, 5 Co. 108. 2 Bulſt. 28. So in an 
Ejectment of a Meſſuage, Cottage and Tenement, if it be found for the Plaintiff, and one intire 
Penny Damages given to the Plaintiff ior the whole, becauie an Ejectment does not lie of a Tene- 
ment, F the Plaintiff may releaſe all the Damages for that it is intire, and have Judgment for all the 


Land, ſaving the Tenement. Cro. Eliz. 119. 3 Leon. 128. 2 Bulſt. 28. Stile 30. 


— «4 
— EINE — 


+ The Word Tenemem ſtanding alone, being uncertain. 


ä 


= I: a Writ of Debt for 100 J. againſt an Executor, if the Plaintiff Rol. Abr. 

= counts upon an Obligation for 994 and upon a Mutuatus by the Teſta- 2555 + 
tor for 205. and upon the Iſſue the Jury find for the Plaintiff-in the % : 
Whole, and aſſeſs Damages imite, wheie it appearcd no Action lay 2 Sand. 286. 
againſt the Executor upon the Mut tus of the Teſtator; yet if the Plain- Like Point. 
tiff reſeaſes the 205. and all the Damages, he may have Judgment for 
the Reſidue. e | | 

In Debt for Rent. the Plaintiff declared for more than was due upon Rol. Abr. 
his own ſhewing, and upon Mil debet pleaded the Plaintiff had Judgment, 5.5. 

a ; , arber v. 

and Damages and Coſts; and it was moved in Arreſt of Judgment, tha: Pomerey. 

f Vol. IV. | | Lb 8 the Stile 175. & 


vide Allenzg. 


PLEAS any PLEADING, 


the Plaintiff had made an (a) intire Demand for Rent to a certain Sum, 
lohn all ae. when it appeared that he could not have an Action for ſo much; yet the 


ort held that he might releaſe the Surplus and Damages, and take 
e Plainti 5 | | | | 
is privy to Judgment for the Reſidue. ES 

the Sum in PR | hy EE F 5 
Demand; ard therefore ought at his Peril to declare for the true Debt; and the Reaſon why he ought 


to demand the very Sum is, becauſe if he ſhould do otherwiſe, and recover, be might afterwards 
brirg an Action for the true Sum, and lo the Defendant would be doub!y charged; and therefore in 
Debt on a Bond, if the Plaintiff declares for leſs than is due, he ſhall never have Judgment. 2 Rol. 
Rep. 54, 55. 5 Mod. 213. cied "Vo | AT: | 


1 Mod, 7. If there be a certain ſtated Sum ſpecified in the Deed itſelf, that 


Per fol Ch. J. ſhall not be abridged by any Remittitur or Releaſe of the Plaintiff, if 7 


wang Gl he declare upon that Deed; as if a Man bring Debt upon a Bond of 

4 LI Raym, 30 5. and declares upon a Bord of 20. this will he bad; becauſe he has 

814. S. P. brought his Action for more than-is due, and this reſts upon the Deed 

_ only, and the Sum in it does not amount to his Demand; but if the 

Action be brought upon a Deed which refers to a Matter of FIR, that 

makes the Duty more or leſs ; if then the Fact which is referred to will 

| intitle him to a leſs Sum only, and he demands more than the Fact which 

(35) As in the Deed refers to upon (2) Computation will intitle him; there let him 

Po for te remit ſo much df his Demands as the Fact does not make out, it will be 

Rent. in Well, and he ſhall have Judgment for the Reſt ; for that Fact which is 
which the not made out is not contradicted by the Dee. | we” 


Plaintiff de- | e 
clared for more Rent, and for a langer Tire than upon his own ſhewing appeared to be due to him. 
Sand. 282. Dupper v. Baſterwil.——80 where the Plaintiff declared for 100 J. due for ſo many 
Years, and it appeared upon the Record in caſting up the Sums, that he had declared for 8 J. too 
much. 5s Mod. 212. Thwait@ ux. v. Lay Aſbfield. Comb. 365. S. C. . 


» Page by... Aſſumpfit, and two ſeveral Counts laid, one was a promiſſory Note, | 


Salk. 24. and the Plaintiff counted thereon as on a Bill of Exchange, upon the 
pl ing Cuſtom of Merchants; on Non aſſumpſit intire Damages were given, and 
v.Williams . Lay WF” . 
Judgment accordingly ; and upon a Writ of Error brought in B. R. it 

| was held ½, That the Plaintiff could not declare upon the promiſſory 
Note as upon a Bill of Exchange; and as there could be no ſuch Count 
or Action, ſo there could be no ſuch Damages. 2dly, That they could 

not reverſe the Judgment in Part, viz. as to the one Count, and affirm 

it as to the other; and denied Jacob and Mill's Caſe, Hob. 6. and took 

| this Difference, vi. where the Judgment is partly by the Common Law, 
and partly by Statute, it may be reverſed in Part, for that which was a 
Judgment at Common Law will remain a Judgment, and be compleat 


without the other, 


— 


() Df Imparlance: And herein, 
. Of the Nature thereof, and the ſeveral Kinds. 


(c) 7 — is, when one is to anſwer to the Action of another he 

1 defireth ſome Time to adviſe, what he ſhall anſwer; and (4) it is 
: nothing elſe but the Continuance of the Cauſe till a further Day. 

2Show. 310. 6 DO NR | 1 

1 e | | 

(c) This | . 7 et 1 5 1 5 

Libertas interlagnendi has been thought to ariſe from a Notion of Religion, which is mentioned in 
St. Matthew, Chapter v. Verſe 25. Agree æith thine Adver ſary quickly, wvhilft thou art in the Way 

with hinz they looked upon thePlaintiff at the Time of declaring to be in his Way towardsJudgment 5 and 
that therefore, ſince the Defendant was ordered by the Precepts of Religion to agree with him, that chere 


2 Lil. Reg. 
41 


In 


. 
ee 
: * ” 4 


PLEAS and PLEADING. | 
| In the Common Pleas they anciently proceeded by original Writs, which 2 Show. 444, 
were Warran's out of Chancery for them to proceed ; thoſe always gave —— 
the Defendant Notice of the Cauſe of Action; and as he had a View e 
the Writ before he appeared, if he had any dilatory Plea he was to put it Gilb. Hitt. 
in immediately ; but when he pleaded in Chief, and came in towards the C. P. 82. 
End of the Term, they gave him Time to make his Defence, Which was 
called Imparlance. e 3 | 
But in the King's Bench, when the Defendant comes in by Latitat, 12Mod.g1g. 
| he does not know, till after his Appearance, for what the Plaintiff de- | : 
clares; and as he had not Sight of the Bill beforehand, he had Time 
allowed him to plead any Plea in Abatement, which is called a ſpecial 
Imparlance. 5 - | WE 
When the Common Pleas proceed on Clauſum Fregit, as the De- 2 Show. 3 10. 
fendant was under the fame Diſadyantages as when he was arreſted on aP 321. 
Lal itat, he had the ſame Privilege as to Lime to make his Objections to the 
Declaration. „ . i | : 
This begot the Diſtinction between general and ſpecial Imparlances, which ,, Mod. 529. 
latter is again diſtinguiſhed into the general ſpecial Imparlance, and that 
which is ſtill more ſpecial. ia —_ | : | 
The general Imparlance is entered on the Imparlance Roll in the Git, nin. 
Words following, Petit Licentiam Interloquendi, which, in the King's C. P. 183. 
Bench, and on Clauſum Fregit in the C. B. is entered of Courſe, and is 
all + that is done the firſt Term; but in ſpecia] Originals, returnable in 
* an iſſuable Term, the Courts have denied the Defendant Leave to im- * Page 28 
| ey in order to put off a Trial; alſo after this general Imparlance, the 1 | 


Defendant cannot regularly plead any dilztory Plea. . 
JJ TT | | now much 
diſcauraged, as tending to delay Plaintiffs in their juſt Demands ——— Wore, if a Declaration be not 


delivered or filed, and allo ntice of the filing given before the laſt four Days of Term, the Defendant 
is intitled to an Imparlance of Courle, _ | | 


1 general ſpecial Imparlance is entered thus, Salvis fbi omnibus & Cilb. Hitt. 
omni nodis advantagiis & exceptionibus ; that which is mote ſpecial is, C. P. 183. 
Salwvis ſibi omnibus advantagiis ad Breve, Billam five Marrationem; () (e] Mr.Juſ- 


. . ; : I ff 
general [mparlance is of Courſe, but the ſpecial muſt be obtained from the 2 "ng 
| | | don the 


different Kinds of Imparlances: There are two Sorts of Imparlances ; the one general, after which 
one canno plead in Abatement at all; the other fpecial, with a Salvis fibi omnibus exceptionibus tam 
ad breve quam ad narr”, after which one may plead in Abatement of the Writ and Count; and this 
Sort of ſpecial Imparlance may be granted by the Prothonotary; there is another Sort of Imparijance 
more ſpecial, with a Salvit ibi omnibus exceptionibus & advantagits quibuſcungue, which cannot be 
granted without Leave of the Court, and is diſcretionary, and aiter which one may plead to the 
Juriſdiction of the Court. 12 Mod. 529. Cilb. Hiſt. C. P. 186. Mod. Rep. 14. pl. 41. Ld. 
Raym. 118, 2 Ld, Raym. 1208. 14 Mod. 2. pl. 9. Comb. 251, 253, 465, 479. Str. 523, 532, 
2 Lil, Reg. 372. FLY 5 . | | | | 


— 
2i•»%„H 


I In B. R ona Declaration of Hilary, there may be an Imparlance to Trinity Term ; for it is the 
Courſe of that Court to give Imparlance on Declararion till the Day of pleading. Fletcher v. Rich- 
erdſon, M. 10 Geo. 2. Ca, B. R. Temp. Hard. 322... Time to plead is the ſame as an Im- 
parlance, Barnes 345, NE 2 | | 


D 2 5 2. What 


* . . 


1 
Ln at 


was a Neceſſity to give him Time for that Purpoſe, and therefore Libertas hquendi was entered on 
the Roll, Gilb. Hiſt. C. P. 42, 43. /d) When the Defendant appears, and the Parties by Con- 
ſent obtain a Day before the Declaration, this is called Dies Datus prece partium. Gilb. Hiſt. C. P. 
41,———A Day given before the Court is called Dies Daus; but when after it is called an Impar- 
lance. Hard. 365, 365. But for this Diverſity between an Imparlance and the Dies dates, vide 
Moor 79. pl. 209. 3 Leon, 14. N. Bendl. 153. pl. 214. Cro. Elia. 740. ; 
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PL E A 8 an 5 PLEADING. 


2. What the Defendant mult do before any Impailance. 


Pyer 210 If a Defendant pleads to'the Juriſdiction of the Court, he muſt do 


7 H.6. 39. it in/ianter on his Appearance; for it be in pails, he owns the Juriſ- 


P:Im. 406. 

Latch 83. P ead in. 

Cro. Car. 9. „„ | 555 
Stile go Hard. 365. Gilb. Hiſt. C. P. 183, 184. 


2; f. 6 %% diction of the Court by craving Leave of the Court for Time to 


sid. 318, gut the Plea of ancient Demeſne may be pleaded after Imparlance be- 


Cro. Car. g. cane the Lord may reverſe the Judgment by Writ of Deceit, and it gocs 


vide Tit. 8 n. Jo r icſelt in = 
tbc 1 i Bar of the Action itlelt in that Court, 


me/ ne. 
An 34 of B. R. that he was a Miember of the Privy Chauber, and ought not to 
be ſued in any other Court without the ſpecial Licence of the Lord Cham- 
beriain of the Houſhold for the Time being; this was held an ill Plea, and 
3 the Court offended theree e. | 5 
Gib. Hiſt, If the Defendant in a Piea of Lard would have View, he muſt demand 
C. P. 184. it before Imparlance ; for by imparling he undertakes to defend the Lands 
oy wk win 5 mentioned in the Plaintiff's Count, and it would be abſurd in him to defend 
view cannot What he does no! know. 50 1 85 
de had, nor 1 5 | - | Cry 55 | 
Non-tentrez nor Jointenancy pleaded, aiter Imparlance; but in Jenk. 130. it is faid, a View may be 
nad : fter Imparlance. 7 . e ok CCV»f 1 | 


. "* ©: | I” hs 18 FRET, + 


＋ la perſonal or mixt Aftons, Views may be hal on Motion made, even after Notice of Trial, if 
there is Time ſuikc.eat. In B. K. a Rule for a View is drawn up on Motion ſigned by Counlel, 


BIT e. before Imparlance 


(a) Error on CEE is | „ | NT 
a Judgment in Dower in Durbem, where after Impaclance the Decendant pleaded Detinue of Char- 
ters, and Judgment on Demurrer for the Plaiatiff, and that ſudgment athimed in B. R. Show. 271. 

Burdan v. Burdon, © es „„ | | l . 115 
Ber zoo. So Tender and Uncore pri? mutt be pleaded before Imparlance ; for 
09. 62. by craving time he avers he is not ready, and therefore falfifies his 
Plea. Y : „„ PW 5 | 


If in (a) Dower the Defendant plexus Semper paratus, this muſt be 


Carth. 413. In ¶umpſit for Goods fold the Defendant imparled ſpeci.lly, with a 
3 | Salvis fibi, Fc. in common Form, and aiterwards he pieaded in Bar to 
2 443 the Action, that he tendered the Money demanded io the Plaintiff on 
2 Gileey. Hari the very Day on which he had laid his Requett in the Declaration, ard 
3 Salk, 353 that from that Day forward Jemper pararus fuit to pay it, & profert hic 

=o ; in Cur'; and on Demurier to this Plea, one ObjeQion was, that this 

ed o * "Tender could not be pleaded after an Imparlance, being contradictory 

A Pie to that Part of his Plea, vis. ſemper paralus ; and after ſeveral Debates, 
age 29 ® the Plea was for this adjudged. ill; and in this Caſe the Court held, that 


the ſpecial {mparlance made no Difference, as it appeared thereby chat he 1 


Was not. ſemper paratus. 
3. What he is to plead after a general Imparlance. 


beg ges After a general Imparlance the Defendant can only plead in Bar to 
Jaa 139; the Act on, and cannot regularly plead any dilatory Plea in roy 


The Defendant after Imparlance pleaded to the Juriſdiction of the Court 


248 


Executor in Bar after Imparlance, but not in Abatement. | 
In an Action of Debt, the Defendant pleaded an Attachggent made ins Leon. 233. 


ed, was the Queſtion ; and adjudged that it ſhould not; and herein 
the Court held, that, though the Crown might grant Conufances, EY 


| confirmed by Parli 


Claim, by it's not being made in due Time ? 


PLEAS and PLEADING... 

ment as Outlawry, Excommunication, Jointenancy, Miſnomer or Non- 
tenure. | f . a | 3 

But though Outiawry after Imparlance cannot be pleaded in Abatement, Bro. W, 
yet if the Ground or Cauſe of Action be forfeited, as It is in Felony, ice * = 
may be pleaded-in Bar after Imparlance ; foof a Debt certain and due a PPRS 5 
the Outlaw, which veſts in the King by the Forſeiture; Outlaivry in the xo. Elia. 
Plaintiff may be pleaded after Impailance, and the turning the Remedy zz. 
from an Action of Debt to an Action on the Cale (according to the modern 2 Vent. 282. 
practice, to avoid the Law- Wager) whereby it becomes uncertain and 3 Lev. 29. 
ſounds only in Damages, ſhall not diveſt the King of what he was once 


lawfully poſſeſſed of. $ Therefore 


in Aſumf/fit Outlawiy may) be pleaded in Bar. 


So if one he excommunicated after the Term to which the Imparlance DoQ pl. 224. 
is, ſuch Excommunication may be pleaded after Impar!ance. „ e FFLfs 
That the Demandant is an Alien may in a real Action be pleaded in Jeik. 130. 

Bar after Imparlance, as well as to the Writ before Imparlance. 


After a general Imparlance (a) a Feme cannot plead Coverture in Abate- 


ment, but may plead it in Ban: But note, that if the Marriage was after 3 
the Cauſe of Action acerued, it muſt be pleaded in Abatement. {aj In an 
3 5 | | Aſſiſe againſt 


Baron and F eme, the Feme Tenant fer receit not allowed to imparl. | Dyer 248. pl. 28. 


l It hath bern a common practice ſo to plead ; /ed Ju, if it can be a good Bar, as Plaintiff may maia- 
tain another Action againſt Huſfband and Wife? 


So in an Action againſt an Executor, he may plead that he is merke 190 
| Lutw. 1178. 


London after Imparlance, and adjudged ill. 
4. What may be pleaded after a ſpecial Imparlance. 
It is @early agreed that all Pleas in Abatement, unleſs 1 the Juriſ- Vide he Au- 
diction, may be pleaded after a ſpecial lmparlaice. | Dorſties /- 


But it hath been doubted whether Privilege could be pleaded after 12 81 Re 
. : : * . . ' 2 A » 5 1 (> . P. 
ſpecial Imparlance, becauſe it is neither an Objection to the Writ, Bill org... 


Count; but it ſeems to be now ſettled {b) that it may be pleaded a'ter a Sid. 29. 


ſpecial Imparlance, in as much as it does not ouſt the Court of their Ju1iſ- 2 Show. 145- 
dition, but is a Privilege which each Court allows to the Ofncers of Pf): 124. 
| f > | | (5) Hard. 
another to be ſued in their own Court. 3 368. 
An Action of Aſſault ard Battery was brought againſt one of the Latw. 45. 
Members of the Univerſity of Cambridge, ard a general Jmparlance Gilb. Hiſt, 


given from one Term to another. The Chancellor of the Univerſity oF 7 


comes and claims Copnizance of Pleas by Virtue of a Charter in Queen Caſe of the 
Elizabeth's Time, whereby Copnitia Placitorum, with excluſive Words Univerſity of 
won alibi, Ic. was given to the Court of the Vice-Chancellor to pro Cambridge. 


ceed ſecundum legem & conſuetudinem Univer fitatis, in all Caſes where 


any of the Body of that Univerſity ſhould be Defendant, which Charter was 


confirmed by Act of Parliament, of which they produced a Copy; 
and whether this Claim, being made after Iniparlance, ſhould be rece:v- 


\ 


* yet it could not grant them with Power to proceed by any other* Page 


+ Law than the Common Law; that as it was neceſſary to plead this f ,. pe 


. x ES 8 Charter was 
ament, qu. if liable to this Objection; and if there was any legal Objection to the 


Privilege, 


_ PLEAS any PLEADING. 
Privilege, ſo there was the like Neceſſity to plead it according to the 
Rules of Law, which mult be betore a general Imparlance. 


Comb. 68. On a Plea to the Juriſdiction on ſpecial Privileges, it is uſual to grant 2 


ſpecial Imparlance ; as in the common Caſe of f Conuſance, &c. for Ox- 
ford, &c. but they cannot impart generally, | 


or or refuſing an luparlance. 


Skin. 2. bis. It is ſaid, t where the Cauſe is by ANY, it is a Fayour of the | 


vide ſupra, Court whether they ſhall have an Imparlance or not. 


2 Show. 145. Alſo it is ſaid, that on a ſpecial Capias in C. B. the Defendant hall . 
pl. 124 plead the ſame Term (eſpecially if it be an iſſuable Term) the Writ is 
Lil. Reg. 43-returnable, without any Impatlance, becauſe the whole Caſe is ſet forth 

in the Writ ; and an Imparlance being only the better to inform him- 


* 


ſelf of the Cauſe of AAion in oider to his Defence, there is no Oc- 
caſion for it when he is ſufictently informed thereof by the ſpecial 
Ca pias. 


Comb. 13. Want of an 38 where allowable, if prayed, is Error ; feeus if 


not prayed. 


Comb, 12. A ſecond Imparlance_ was moved for in a Quo Warrants, ond ſaid io 
have been granted in the Caſe of the City of London, but the Court denied 


it; for Aftry ſaid, that by the Courſe of the Court they were to have but 
the common Imparlance ; ; and the Court ſaid, that being ex gratta they 
| may grant or deny it as they pleaſe. 

' Cre. Jac.429, If a Man plead by Force of an Indetture which is loft, and Aﬀidavit 


made thereof, the Party ſhall be compelled by the Court to ſhew his 


| n Counterpart, and he Plead thereto, otherwiſe the me (a) may grant an 


Court would Imparlance. 
not grant the 


Defendant an Imparlance, ah he was ſued upon a Bond of twenty- * e old, and could 


not ſee the Bond, but bid him pray Oy er of it, and plead, for the eee of che Bond i is no Caule 
of 8 AM 2 Lil. Res. 42. e | 


; Salk. 186. Tt is ſaid, thar no neee is allowed in a Hon ine Replegiande, or 
286. 


medium. 
alk. 399. 4. bound by Recognizance to appear and auer to an Information, 
pl. 3. appeared and prayed an lmparlance ; the Attorney General ſaid an Im- 


6 Mod, 243: parlance is not to be denied, but aſked how long he ſhall be allowed ; 
he bs and per Cur. an Imparlance is a reaſonable Time to adviſe ; and theſe 
Rawlins, & have been from one Return · Day to another, but now they are always 
vide 3 Mod. from one Term to another in the Crown-Office' 3 but by Holt Ch. J. it 
215. ſeems reaſonable that the Defendant ſhould have the fame Time on ſuch 
Comb. 3. Appearance as if he had ſtood out, and come in upon Attachment or 
Capias, vis. the ſame Time that the Lengrh of the Proceſs would take 
vp, and no more; for when he Hol come in upon that he muſt plead 
Inflanter. 
6 Mod. 243. Heretofore, when one came in upon a Recognizance or Habeas Cor pus, 
fer Northey he was put to plead Jnftanter, which was 3 hard, and is therefore 
gende. now redrefſed. | 


72715 3 adjourn | it by a Dies datus till ſuch a Day. * 


18. n os | (D) Df 

On an Amerdment Defendant ſhall 3 an ads or Colts, at his EleQion. Lechill v. Reynell, 

T. 6 Geo. 2. Str. 950 py Aftion or Words Defendant ſhall have Imparlance, on Afﬀidavit of 
3 Is rea 


Go In *. Caſes he Courts aneretls; a-difci« ;etionary Power i in granting 


Ld. Raym. jn an Aſſiſe, unleſs upon good: Caule thewn ; ; becauſe i it is Lo 5 grams re- 


In an Appeal of Murder the Appehant cannot imparl, but me Court may 


FEY ni two _ po Tm 


PLEAS any PUTEA DING. 


6) Df making Defence; and herein of the 
> Difference between full and half Defence. 


*” TWFNEFENCE cometh from the Word Defends, ſo called from the Co. Lit. 127. 

9 Manner of pleading, wiz. Venit & defendit, arid is twofold ; 1. Halt®: 

Defence, which is Venit & defendit wim & injur. 24ly, Full Defence, 

” wiz. Vena & defendit vim & Injur. quando, c. 
Defence, ſays my Lord Coke, is what the Defendant ought to make Co. Lit. 127. 
immediately afier the Count or Declaration; and in real Actions is thus, It * 

Et prædid B. venit & defendit jus ſuum, Ic. In perſonal Actions is thus, %%ꝶũ 
Et prædid' B. venit & defendit vim & injuriam quando, Ic. & damna & Brownl. 75. 
quicquid quod ipſe defendere debet ; by the ſecond Part of the Defence, | 
Ef Jdamna, c. he affirms the Plaintiff is able to ſue and recover Damages 
on juft Cauſe ; if the Defendant pleads in Diſability of the Perſon, he 
muſt not make this Part of the Defence; as by the laſt Part, viz *© and 
all that which he ought to defend, when and where he ought,” Tc. he 

© affirms the Juriſdiction of the Court; and theretore this Part muft be 

© omitted when he pleads to the Juriſdiction. t E qdeſence, 

. „ ; | | in it's true 
legal Senſe, defined by Mr. Juſtice Blackflone, ſignifies not a Juſtification, Protection, or Guard, 
which is now its popular Sign'ficatjon, but merely an oppeſing or Deniol (from the French Verb de- 
fender) of the Truth or Validity of the Complaint. It is the conteſlutio litis of the C.vilians: A ge- 
neral Aſſertion that the Plaintiff hath no Ground of Action; which Aſſertion is aiterwards extended 
and maintained in his Plea, For it would be ridiculous to ſuppoſe that the Defendant comes and 
defends (or, in the vulgar Acceptation, Jullities) the Foice and Injury, in one Line, and pleads that he 
is not guilty of the Treſpaſs complained of, in the next. VVide Black. Com. 3 V. 296, SG. 


ERS _ 


Defence allo, ſays he, is ſo neceſſary in all Caſes, that though the Co.Lit. 127. 
Defendant appear and plead a ſufficient Bar without making Defence,* + 
Judgment ſhall be given againſt him, e ß 
And therefore, where in Debt on an Obligation the Defendant Veni: F Lev. 240. 
dicit, that the Plaintiff was excommunicated, &c. without making De- Hampſon v. 
fence, Ic. it was adjudged ill, and a Reſpondeas Oufter awarded, Bill. A 
But though this be a general Rule, and though the Venit is the Re. Latw. 8 
| cord 90 the Defendant's coming into Court, and is peceſſary to make | 
him a Party; yet it hath been held that the defend vim & injur' were 5 
not (a) uſed in Clauſum fregit and Aſſaults. and that therefore the(4) As ap- 


Want of them io thoſe Caſes is not fatal, though ſhewn for ſpecial bears in the 

ON en | os | 47> old Book of 
Cauſe. . 8 ED N 2 Entries; fol. 
5, 13, 30. 


Alſo where a Plea to the Juriſdiction was offered in an inferior Court, Vent. 334. 
without making, Defence, it was reſolved not to be neceſſary where Ears 
the Court have no Juriſdiction of the Matter, otherwiſe. where not of the 
Perſon. | | 125 e | : 80 


— 


* 5 * p 2 


Plaintiff's being under Proſecution for the Offence. Barnes 224 If Defendant is lunatic there 
mall be Imparlance. Barnes 128. — lt ſhall be granted, though Writ returnable on firſt Return, if 
Declaration was not delivered with Notice to plead. Barnes 225 —lf Plaintiff has a Rule to file = 
Bill to warrant Proceedings, he may enter Imparlance on Roll; but if not entered in Time he pays 
Coſts, Barnes 229.—— [If Notice of Declaration is ſerved on Susday, Imparlance ſhall be granted. 
Barnes 309g.——lf Habeas Corpus removes à Cauſe from Sheriff's Court to B. R. November 6, and 
Declaration is delivered November 12, and Rule to plead given, the Court will not grant Imparlance.- 
Wood v. Wenman, M. 20 Geo. 2. i Wilf. 15 4.——On Proceſs returnable the firſt, ſecond, or thiid 
Return of 2ny Term, if Declaration is delivered within four Days before the End of the Term, De- 
fendant ſhall plead without Imparlance. General Rule C. B. T. 8 G. 3. 2 WII. 381.—Not in real : 
= Attions, Barnes 2,—Not after a peremptory Rule to plead. Barnes 225.—Nor if Notice to plead 
AK bas heen ſerved, though not indorſed on the Declaration. Barnes 226, 227. 


ys _ pL ; * . . 9 o 2 . 
: 8 


| PLEAS “ 
Salk. 30. So where an Attorney of C. B. was ſued in B. R. in Action gut tam, 
Comb. 319. for exercifing the Office of Under-Sheriff longer than one Year, and he 
roll hae venit & dicit, and pleaded his Privilege, and held good without Defence. 
Wheeler, | | e 
I ud. Raym. 27 · 


Ferrers v. : 2 5 8 % 
Miller. and it was refolved that the Plaintiff may reluſe the Idea tor want of 


Carth. 220. Defence; but that if he receives the Plex, he admits a Deferce ; as if 
221.S. C. one pleads Outlawry, he ought to plead it ſub pede figilli, and if he 


zeige, does not fo plead it, the Plaintiff may refuſe it; but 1i he accept the 
ag : pics ie Plea, he ſhall not demur for that Cauſe, for it is well enough it he al- 
the Juriſdic-10W it. 5 5 8 

tion, it is 


good without Defendit vim & injuriam, and that moſt of the Precedents were ſo, 3 Lev. 182. 


North v. Hoyle, S. P. reſolved, and ſaid, that the Precedents were both Ways. 


3 Lev. 182. Defence is never made in a Scire Facias. 


* Page 32 * (E) The ſeveral Kinds of Pleas: And herein, 


1. Of Pleas to the Juriſdiction; and therein, 


1. To what Courts to be pleaded, and of the Difference between a Plea. 


to the Juriſdiction and a Claim oi Conuſance. 


Gilb. Hiſt, ERE ir will be neceſſary to obſerve, that the Courts of Me- 


C. P. 188, minfler are the ſuperior Courts of the Kingdom, and have a du- 
— el perintendency over all the other Courts by Prohibitions, if they exceed 
Ste It. 


Courts, Let - a | 
ter (D). ings are erroneous, and have Conuſance of all tranſitory Actions, except 


between the Scholars of Oxford and Cambridge; and every Thing is 
ſuppoſed to be donc within their Juriſdiction, unleſs the contiary appears; 
but, on the other Hand, nothing ſhall be intended within the Juriſdiction 


of an inferior Court, but what is expreſsly alledged to be ſo; allo ſich 


inferior Courts being bounded in their original Creation to Cauſes ariting 


within the Limits of their juriſdiction, if a Debtor, who has contracted 
a Debt out of ſuch limited Juriſdiction, comes within it, yet they cannot 
ſue for ſuch Debt; and if any ſuch Action be brought, the Defendant 
| may plead to the Juriſdiction. : „„ „ 
Sand. 94. But there is a Diſtinction which is now fully eſtabliſhed between the 
Sid. 331. Counties Palatine and other inferior Courts, in this laſt Reſpect; for a 


Peacickv. County Palatine is a general Court for all the Subjects of the Pajatinate, 


Bell. | Eng "cs " 0 . | 7 72 . 4 
Gilb Hit and not merely for the Cauſes ariſing within that Palatinate; ſo that if a 


C. F. ils. Debtor goes from a foreign County into a Palatinate, his Obligations go 
190. along with him as much as if he went from one Kingdom into another ; 
and if it were otherwiſe, a Palatinate Juriſdiction would be a Shelter and 
Aſylum to Debtors, for no Proceſs but the ſupreme prerogative Proceis 
runs there; and thereſore it hath been determined, that though the Cauſe 
of Action be cut of the Palatinate, yet if the Party be a Subject of that 
Palatinate, as he is by coming into that Dominion, that the Action may 
be brought againſt kim there. „ | 


In Ejectment the Defendant venit & dicit that the Land is Ancient | 
Salk. 217. Demefne, without making Defence; the Plaintiff demurred ſpecialiy; 


their Jurifdiction, or Writs of Error and falſe Judgment, if their Proceed - 


Is - 
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PLEAS an» PLEADING. 

In all Actions Tranfitory the ſuperior Courts have a JurifiQion, 4 Co. 213. 
unleſs the Plaintiff by his Declaration thews that the Action accrned with- Sid. 103. 
+ Pp in a County Palatine; or if it be between the Scholars of Oxford and 


3 Cambridge, in which Caſe the Univerſity ſhall have Conuſarce; becauſe 
bdy their Charter, confirmed by Act of Parliament, they have juriidiction 
over the Perſons of their dcholars ; but though an interior Court, might 
have determined it, yet the ſuperior Court, being once poſſeſſed of the 

13 5 Action, cannot be hindered from proceeding Þ . | + Ualeſs 
WE 4 | | | EE ns | Conuſance 
1 | he claimed, or a Plea put in, to the Juriſdiction, as the Caſe may require, in que Time. 
+» OB | . [7 * 3 ; Se . £ , 

Igns local Actions inferior Courts have a Jutiſdiction; but here a Dif- 4 Inſt. 224. 
EE (rence mult be obſerved as to the Manner of chuming it; for as to Rol. Abr. 


the principal Courts of this Kind, and wo Which Brewia domini Regis 115 d. 50g 
4 ö 
"= diction when intrenched upon by the ſuperior Courts ; but where a 


HK Feanchiſe, either by Letters Parent or Preſeription, hath a Privi- 
lege of holding Pleas within their Juriſdiction ; if the Courts at Weſt- 

1 * minjier intrench on their Privileges, they mutt demand Conuſance ; * Page 33 
ET that is, defire that the Canſe nay be de ermined before them, for the a) So An- 
"*XE Deterdnt cannot plead it to the ſuriſdiction; and tie Reaſon is, becauſe cient Pe- 


& «= 


5 = when a:Defendant is arreſted by the King's Werit, withia a Juriſcliction eee ers | 
wvrhere the King's Writ doth not run, he js not legally convened, and . Nag 


therefore may plead it to the Juriſdiction; but the creating a new Fr.n- nor, may be 


chiſe does not hinder the Writ from being made cut as before, nor thepleaded. 


7 


1 Courts above from having the fame ſuiiidiftion over the Cauſe, but Herne's 


"B+ 
5 


. grants Juriſdiction to the Lord of the Liberty; and whenever the King's P eader 7 


o 


£58 


5p. 0 3 2 iy." 1. 
Courts intrench on his Juggſdidtion, he maß make his Claim, and demand Hang 10: 
LEY. 9 - | 7 3 — — I . 3. 
rhat the Cauſe may be determined before him. Tha. 2. 


3 5 b | | | Ralt. 41 g.— 
So may the Juriſdic ion of the Cinque Ports. 4 liſt 224. But wide Carth, og. & guere; 2 it 
is there ſaid to be ſuch a Franchiſe as Ely, and there eſolved, that Ely, being no County Palatine, 
öd but only a Royal Franchiſe, the Defendant cannot pl.ad to the Juriſdiction of a ſeperior Court, but 
muſt demand Conufance. -—— But in what Caſes, in what Manuer, Conuſance is to be made, vide 
= V. i. f. 361. [and 1 Com. Dig. f. 2, &c. Sc.] . 


If the Plaintiff in his Declaration ſhews that the Action accrued in aCarth. 11, 
County Palatine, the Defendant cannot take Advantage of it in Arreſt 354. 
of Jvd:ment, nor can he take Advantage of it by way of Demurrer, 

bot muſt plead to the Juriſdiction of the Court; and here note, that 
wherever the Defendant can plead to the Juriſdiction of the Courts at 
ei minſter, there the Franchiſe may demand Conuſance, but not vice 

RE Alſo in ſoch Caſes as the Defendant may plead to the Juriſdiction of Peſch. 5 G. 
the Courts of eſtminfler, Leave muſt be obtained from the Court for & in B. K. 
thai Purpoſe; (S) as was done in an Ejectme et brought in B. R. for Lands 2 EY 
Fin the County Palatine of Lancaſter. 85 Fe Andr. 368. 
_ : 55 | IE: 2 (6) So Tria. 
3 & 4 Geo, 2. in B. K. Trullant v. Brock le h urſi, on the Demiſe of Lady Lawl:y, Leave was given 
. 0 plead to the Juriſdiction ior Lands lying in Chej! ire. Batruard. K. B. 352, 365. 


IE As to pleading to the juriſdiction of an inferior Court, herein we muſt 2 Inſt. 231. 
again take Notice, that inferior Courts are bounded in their origins] Cre- Rol. Abr. 
ion to Cauſes arifing within ſuch limited Juriſdiction; fo that if an Ac- 539 © 
on is brought on a Promiſe in a Court below, not only the Promiſe but Gilb. Hiſt. 
be Conſideration muft be alledged to ariſe within its Juriſdiction; far C. 188, 
8 Debtor who has contrated a Debt does not, by coming into the Gaza 


8: 2 of ſuch Juriſdiction, give ſuch Court Authority to hold Plea there- 

Wore : o : Ts 2 f | a Y — — : 

noris it ſuſncient to alledge the Cauſe of Action within the Juriſ- 
4 | „ | diction 


| PLEAS an» PLEADING. *: 
dition of the Court, but it muſt be proved on the Trial; and if the 
Plaintiff proves a Conſideration out of the Juriſdiction, it cannot be 
given in Evidence; and if it is, the Defendant's Counſel may tender a 
Bill of Exceptions; and upon ſuch Bill of Exceptions the Judgment will 
| appear to be erroneous. ** 5 
Raym. 63. As in an Action in an inferior Court for calling the Plaintiff W hore, 
4 by which ſhe loſt her Marriage, it was adjudged, that the Loſs of the 
And Salk. Marriage ſhould be laid within the Juriſdiction, the Words not being 
40 4. pl. 1. actionable without ſpecial Damage. 5 | - | 


S. P. ad- . | 
judged, the Loſs of the Marriage being held to be the Gift of che Action. 


Lev. 50. So if in the Marſhal's Court the Plaintiff declares, that in Conſide- 


Sid 65. ration the Plaintiff, at the Requeſt of the Defendant, had taken Pains 


e. to procure him a Leaſe of an Houſe in Holborn, the Defendant apud 
S. infra jur, &c. promiſed to pay him 10/, Cc. this is not ſufficient 
to intitle the Court to a Juriſdiction, in as much as it does not appear 
that Holborn, where the Houſe ſtands, is within the Juriſdiction ; and the 
Jury are not only to try the Promiſe, but the Conſideration alſo; _ 
Sid. B7. So in an Indebitatus Aſſumpfit for Money for a Cow fold, it muſt appear 
Lev. 96. that the Sale was within the Juriſdiction; for the being indebted there 
| does not neceſſarily imply that the Sale was there, for he that is indebted 
41 0 one Place is ſo in every Place... 
* Page 34 do in Debt for Rent upon a Leaſe made infra jur' of an inferior Coutt 
Lev. 104. it-muſt appear alſo, that the Lands lie within the Juriſdiction; for if Pat 
Ba. Ec of the Cauſe ariſes within the inferior Juriſdiction, and Part without, the 
Peng. C inferior Court ought not to hold Plea. ff 


Drake v. 

Beare. EE: | | TT 5 . | 
Sid. 181, But if that which is only Inducement, or Matter of Ageravation, be 
280. alledged to be out of the inferior Juriſdiction, this will not ouſt ſuch in- 


Vent. 72. ferior Court of its juriſdiction; as if in the Court of H. the Plaintiff 

| declares, that he lent his Horſe at H. for the Defendant to ride to V. 

and that the Defendant aſſumed at H. to re-deliver him, this is well 

enough; for it is not the Riding but the Re-delivery which is the Cauſe 

of the Action. „ - VVV 

Cro. Car. So where in Caſe the Plaintiff declared in the Court of Bath in Com 

$70. Somerſet, that he was a Taylor, and that he uſed the ſaid Art for ſeveral 

| rs foal Perſons inhabiting tam infra civitat' predit quam alibi infra regnum An- 

p wy ' gliz, and the Deſendant, to 2 him in his ſaid Art, ſaid theſe Words 

8 C. of him, Thou haſt ſtole as much Cloth out of my Suit and Cloak which thi: 

Howell v. madeft for me as did make thy Wife a Maiſtcoat, by which he loft his Cut 

Ireland. tomers; and the Action lies in that Court, notwithſtanding the Allega- 

tion, quam alibi infra regnum Angliæ, for that is only Matter in Aggra- 
vation of Damages. LOS VVV 

Salk, 404. So in a Writ of Error of a Judgment ia the Palace Court in en 

0 f Action on the Cafe, wherein the Plaintiff declared, that fuch a Day, 1: 

s C © ſuch a Pariſh in the County of Middleſex, he delivered to the Detendan: 

| Stannian v. (being an Inn-keeper) a Gelding ſafely to be kept in his Inn, and that ho 

Davis. © ſuffered him to be taken out of his Stable, and rid fo immoderately that the 

_ 2 Ld.Raym. Gelding was ſpoiled; and it was objected in Error, that the Riding did no: 

795. appear to be within the Juriſdiction of the Marſhal's Court. But per Cur”, 

In Actions in inferior Courts it is neceſſary that every Part of that which 

is the Gift of the Action ſhould appear co be within their Juriſdiction ; 

otherwiſe of ſuch Matters as are inſerted only for Aggravation of Damages, 

and might be omitted, and yet the Action temain, as in this Caſe ; and 
therefore the Judzment was 2 „ 5 

5 8 | Tha: 


en 


e EET 9 TTY 


95 | theſe Caſes a Prohibition will lie at any Time. 


| 


PLEAS any PLEADING 
The Defendant, when ſued in an inferior Court for a Matter not ariſ-2 loft, 229» 


ing within its Juriſdiction, muſt plead to the JuriſdiQtion ; and if ſuch Nm. RE. 


= - Plea be refuſed, the Courts above will grant an Attachment. Mod. 81. 


Alſo it hath been (a) held, that if the Defendant admits the Juriſ- (s) F. N. B. 
dion of ſuch 8 Court, the Couris above may grant (5) a Pro- 459.46 . 
hibitioa ; but in the Caſe of (c) Mendyke v. Stint it hath been ad- 3. 3 
judged, that after Verdict and Judgment no Prohibition lies; but in{6) Wh. re 
this. Caſe it was ſaid, that if any Matter appears in the Declarationufon the 
which ſheweth, that the Cauſe of Action did not ariſe #nfra Juriſdic- Mane 
tionem, a Prohibition may be granted at any Lime; fo if the Subject. N 


Matter of the Declaration be not proper for the Judgment and Deter- W 


| mination of that Court; or if the Deſendant, who intended to plead to vill be 


the JuriſdiQtion, is prevented by any Artifice, or by the Attorney's re- 828 
fuſing to plead it, or if his Plea be not accepted, or is over- ruled; in all. % 2 
(c) 2 Mod. 
: | | | 271, 272. 
If in the Coumy-Court, or other Inferior Court, they ſhall divide a 


=, : : b 2 Inſt, 312. 
Debt of 20 l. into ſeveral Plaints, under 40 5. in ſuch Caſe the Defendant 


"XZ may plead the fame to the Juriſdiction of the Court, or may have a Pro- 
hhhiüibition ro ſtay that indire& Suit. | | 
hut it hath been held, that no Action will lie for ſuing in a Court that . X 
. ee | 2 Carth. 189, 
bath no Juriidiction of the Matter. $ r | 
IE Defendant pleads in Abatement to the Juriſdiction, abates the Suit, and is not allowed any Coſts, it 
RX on Action on the Cale might not be maintained? For he has a temporal Damage, by the Wrong of 
WEE the other Pariy. £ 1 , | | 
3 „ 2. The Manner and Time of pleading to the Juriſdiction. “ Page 35 


\} 


386. (4) Where an inferior Court hath no Juriſdiction of the Matter, it is not nece 
| aoy Defence at all. Vent. 334. 


| fitting, an Oath muſt be mace of the Truth thereof but in Carth. 402. & is held, 
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A Plea to the Juriſdiction is not properly a Plea in Abatement, though ; Mod. 145, 


in its Conſequence it be ſo; and theretore is to have its proper Conclu- 146. 


ſion; as re/pondere non debet, or fi curia cognaſcere velit, and not quod Carth. 363. 
255 ö billa caſſetur. ve 7 j 1 


According to the Order of Pleading, the Defendant muſt firſt plead PR 30. 


to the Juriſdiction of the Court, and this he muſt regularly do before 22 H. 6. 7. 
Im parlance; for by craving leave to imparl he ſubmits to the Juriſ- Doét pl. 234. 
dictiop, except where ancient Demeſne is pleaded, which may be done flute. 39S: 

after Imparlance, becauſe the Lord might reverſe the Judgment by Writ neo e 


Dyer 210. 


of Diſceit ; and it goes in Bar of the Action itſelf in that Court, becauſe Stile zo. 
it is coram non judice, 25 | 


| | Latch 83. 
The Defendant muſt make (d) but half Defence, for if he makes 


the full Defence quando Fc. he ſubinits to the Juriſdiction, the, Ec, Co. Lit. 197. 
being qua nde if ubi cur' con id. . 1 — 5 
being quando & ub: cur con ſideraverit. 


Lutw 9. 
Show. Rep. 
flary to mał e 


"The Denen muſt plead in Propria Perſona, for he cannot plead 5 wp. 146. 


| by Attorney without Leave of the Court firſt had, which Leave acknow- that fuch 
ledges their Juriſdiction; for the Attorney is an Officer of the Court, and if Plea mult be 
they put in a Plea by an Officer of the Court, that Plea mult be ſu ppoſed PN. in pre 
do be put in by Leave of the Court. = | 


prià perſona,. 

and whilit 
the Court is 
that a Plea to the 


Juriſdiction need not be on Oath, as a foreign Plea mult. 1 


—— 


+ No dilatory Plea without Affidavit. 4 Ann. c. 16. f. 11. 
7 e | He 


| {PLEAS any elne 
Doa.pl.234 He who pleads to the Juriſdiction, ought by his Plea to give Jurif. 
diction to ſome other Court. N „ | 


8 — — —— — 


(F) Ok Pleas in Abatement: And herein, 
1+ Of Pleas in Diſability of the Perſon of the Plain. 


WHERE are ſeveral Diſabilities to the Perſon of the Pluistiff 

(a) Abate- . , * 8 7 2 . 
mentdeBrief 1 which may be pleaded in (a) Abatewent of the Wiit, and which 
is a Proſtra- the Plaintiff muſt remove before he can intitle hiniſelf to any An wer; 
Ts 2 


tion orOver- for in theſe Caſes, by the ancient Law, he was ſaid to loſe Liberumn 
throwing Of JLegem, becauſe he was not rectus in Curia uptil he had removed ſuch 


| gem, 
the Writ, Impediment. 


and comes of 


the French | =, | VTV | 
Word Abater, which ſignifies deftruere, or preſternere. Co. Lit. 134. b. 


For this vide 1/7, Outlawry ; for until this is reverſed, or the King has granted his 
V. 3. f. 761 Charter of Pardon, the Plaintiff is out of the Protection of the Law, 
762, Sc. becauſe he would not be amenable. and attendant to the Law, and ought 
not therefore to have any Privilege from it; but this does not intireiy 
abate the Writ, but is only a temporary Impediment, that diſables the 

Plaintiff from proceeding ; for upon obtaining the Charter of Pardon, or 
reverſing the Outlawry, he is reſtored to his Law, and ſhall oblige the 
| Defendant to plead to the fame Writ. | | 5 = 
* Page 36 24%, Excommunication, which is a good Plea, though the Plaintif pur 
Vide Title ſue in guter droit, as Executor or Adminiſtrator, an excommunicate XK 
Excommuni-Pcrſon being excluded from the Body of the Church, and incapable i 
a rack to lay out the Goods of the deceaſed to pious Uſes; but when this is 
plezded, the Biſhop's Letter, under his Seal, witneſſing the Exconimu- 
nication, muſt be ſhewn; and though the Plaintiff cannot deny the 
Plea, yet the Writ ſhall not abate ; but the Defendant eat inde fine die, be- 
cauſe the Plaintiff, upon producing his Letters of Abſolution, ſhall have 

a Re-ſummons or Re-attachment. CEE, | 
Vide Title 3dly, Alienage ; for by the Policy of our Law an Alien, unleſs na- 
Aliens, turalized by Act of Parliament, or made à Denizen by Letters Pa- 
tent, can bring no Action; with this Difference, that an Alien Enemy, 
or one whoſe King is in Enmity to ours; cannot bring any Action, eithet TE 
real, perſona], or mixed; but an Alien in League may maintain perſons! 

Actions, otherwiſe he would not be able to trade and merchandize 
1 In r erſo- amongſt us J. | | | | 5 ä 5 . e 


nal Action | RT | F | 
muſt ſhew Plaintiff an Alien Enemy: It ſhall not be preſumed. Stra. 1082. Andr. 56 8. C. 


a &@#\ 


Vide Tile athly, \Pramunire ; when a Man has Judgment given againſt him on « YZ 
Premunire. Writ of Pramunire Facias, or is attainted 3 Treaſon or Felony, he 1 : IR 
n A one 
Papiſts and. 50%, Popiſh Recuſancy ; this Diſability of Popiſh Recuſancy convich 
Pepiſo Re- is by virtue of the Statute 3 Jac. 1. cap. 5. which diſables to all Intents, EF 
cuſantd. c. except where he ſues for Lands, 'Fenements, Leaſes, Annuities, RE 

Rents and Hereditaments, or the Iſſues or Profits thereof, which are no: 


* 


to be ſeiſed into the King's Hands, his Heirs or Succeſſors. 
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N 2. Of Pleas in Diſability of the Perſon of the Defendant; and therein 
e rt ol Privilege. 
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The original Reaſon of Privilege ariſes from this, that Attornies and Vide Title 
Officers, whoſe Attendance is required in thofe Courts to which they Privilege, 
belong, ſhould not be drawn into other Courts to the Prejudice of their and Title 


Clients; for they cannot be ſuppoſed. able to attend the Buſineſs of the bean, 
CO il etter C. 
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A, 

d jor 
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Courts at Meſtminſter, and a Suit brought againſt them in the Country; 
® hich was likewite 2 good Reaſon in relation to the King's Bench, Com- 
mon Pleas and Chancery, in their original Creation. - For the King's 
Bench and Chancery being ambulatory with the King, «bz tunc fuerit in 


A 
* — LY 4 71 
8 


COSTA 
a. . 2 


W * Fe 2 
* — 2 3 
Nd 

_— > 8 

25 „ 
* EE 
—_ - 4 

* 

75 

= 


. Anglia, if the Officers ot each Court were drawn by Suits into the other, 
ie might be a Prejudice to the Bu ſipeſs of the Court. | 
9 Whenever thereſore an Attorney is ſued out of his own Court, her yew. 44, 


ſhall ſay, that he is Attorney, Sc. of another Court, and conclude 639. 
with unde non intendit quod cur', Cc. hic placit“ predia” werſus cum Vaugh. 155. 


1 cognoſcere velit aut debeat, Fc: Bur the Plaintiff may reply that he i 230 6s 55 
2 Huſbandman, Sc. in the Country, and traverſe his being an At- verſe 27. 


torney, _ | | | | 

In an Action againſt F. an Attorney, he pleaded guod ipſe et unus At- 
tornat” cur. Domini Regis B. R. without ſaying fuit tempore lmpetrationis Salk. i. pl. a. 
Brevis, and a Reſpondeas Ouſter was awarded. || Peaſe v. 


* 


Par ſons, 
Eg | So 25 | I And vide 
the Caſes of The Mayer of Baſing ſtoke v. Bonner, P. 3 Geo. 2. Stra. 864. Ld. Raym, 1567. 


An Attorney, although he does not ptactiſe, yet he ſhall have his Privi- Las a 
lege ſo long as he continues an Attorney on (a Record. 5 (a) p 5 * . 


5 : a pleading his 

| Privilege muſt ſay, Prout patet per recordum, 1 Salk, 1. 

$ 9s. of this, and if on Motion grounded on Affidavit, that Defendant had left of Buſineſs, not de- 
nied, the Court wou'd not order Deicndant to plead in Chief? 1 


This Privilege, which the Court indulges their Officers with, is re- 
ſtrained to thoſe Suits only which they bring in their own Right, oc 
are brought againſt them in their own Right; for if they fue or are 
EZ * ſued as Executors or Adminittrators, they then repreſent common Per- # Page 37 


5 ſons, and are to have no Privilege, | | ; Hob. 177. 
5 1 1 885 | 5, , | ____ Gay's Caſe, 
2 Salk. 2. pl. g. 274. S. P. 2 Id; Raym. 853. 7 Mod. 81, 53, tog. Comb. 86, 311. 


So if an Officer of one Court ſues an Officer of another Court, the De- + Rol. Abr. 
et fendant thall not plead his Privilege; tor the Attendance of the Plain- 275. 
tiff is as neceffary in his Court, as the Defendant's is in his; and there- Moors 56. & 


boite the Cauſe is legally attached in the Court where the Plaintiff is an? dee 
A ow 9 N 2 Lev. 129. 


oO. | | 
. 1 | Omcer. ＋ 8 Hamilton Vs 
99 Juſt. Scroggi. 


1 They muſt ſue by Original, or Writ of Privilege. See Barnes 371. It is ſaid an Attor- 
IE ey of C. B. has not any Privilege to be ſued in Middleſex only; it he is ſued in C B. it is enough. 
„ Bareton v Stephenſon. P. 5 Geo. 2. Fort. 343» Reeves v. Sgth. T. 5 & 6 Geo. 2. Fort. 343. 
Eueret v. Blyth, H. 6 Geo, 2. Fort. 344. e | 7 


8s if a privileged Perſon brings a joint Action, or if an Action be Dyer 357. . 
brought againſt him and others, he ſhall not have his Privilege ; but kr. Je. 

odb. 101. 
ay * 4 4 . : N J a N N x 
for if the Action can be ſevered without doing any Injury, the Officer _— 
fall have his Fririlegge. 


1 this is to be underſtood where the Action is joint, and cannot be ſevered 
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PLEAS AH PLEADING. 
2B H.6.29.b. Alſo the Plaintiff muſt have the ſame Remedy againſt the Officer in 
9 E. 4. 35+ his own Cout, as in that where he ſues him; as if a Writ of Entry, or 
8 Car. other real Action be brought againſt an Attorney, he cannot plead his 
pray 195 Privilege ; becauſe if this thould be allowed, the Plaintiff would have à 
2 Leon. 156. Right without a Remedy, for the King's Bench hath not Cognizance of real 


Actions. 1 | — | EE i 
So if an Attorney of the Common Pleas be ſued in an Appeal, he 


Sand. 67. a 
| ſhall not have his Privilege; for his own Court hath no Cognizance of 
| this Action, and by this Protection he ſhould go unpuniſhed. | 
Sand. 67. So if Money be attached in an Attorney's Hands by foreign Attachment 


Turvil's in the Sheriff's Court in London, he ſhall not have his Privilege, becauſe 
Caſe, in this Caſe the Plaintiff would be remedileſs; for the foreign Atiach- 
ment is by the particular Cuſtom of London, and does not lie at Common 
Law; but if the Attorney ſhould have his P:ivilege, the Plaintiff would 
| be without Redreſs. | RES: CS 
e Alſo an Attorney, or other Officer, ſhall not have his Privilege a- 
Bro. Super» gainſt the (a) King; for as the Executive Power is lodged in the King, 
ſedeat i, it would be unreaſonable that his Court, which gives Relief to private 
2 Rol. Abr. Perſons, ſhould protect any Subject from being brought to Juſtice 
274. „for offending againſt the Laws which concern the whole Conimon- 
(a) But ĩa oo BE. ee! TT 2 8958 mum 
an Action wealth. | | 
qui tam at 


the Suit of an Informer he ſhall have his Privilege. Lil. Reg. 7. and Salk. 543, 


2 Rol. Abr. If an Attorney of the Common Pleas be in Cuſtodia Mareſchalli for 
27%. Pant of Bail, at the Suit of A. he may plead his Privilege; for though 
__ 125. he be taken upon Bill of Middleſex or Latitat, where in a common Per- 
| Mod 210. ſon's Caſe being ſo brought in, he is to anſwer to the Plaintiff's Demand 
3 Lev. 243. lodged againſt him by Bill, and not to the Proceſs that brought him in; 
See Ld. yet ſince afus legis nemine facit injuriam, ſuch fiQtitious Treſpaſs to 
Raym. 181. bring the Party to appear thall never ouſt the Attorney of his real Privi- 
| vilege: But if he be in Cuſtodia Mareſchalli at the Suit of A. and B. de- 
clares againſt him in Cuſtadia Mareſchalli, he ſhall not plead his Privilege 

againſt B. becauſe B. declares againſt him collaterally. as he is in Priſon at 

the Suit of A. and as to B. he is truly in Cuſtodia Mareſchalli, for being 

once ouſted of his Privilege at the Suit of A, he can no . attend as an 


Attorney in the other Court, but is fixed in the King's Bench, and therefore 


cannot. by the Suppoſition of the Neceſſity of his Attendance, ouſt B. of 


9 his Action. 5 VV 

2 Lut w. It is faid that the Courts will take Notice of the Privilege of Attornies, 

1667). and that the Cuſtom herein need not be fo preciſely alledged as other 
Cuſtoms. V 8 . 


page 38. 5 3. Of Minomer, and the Want of Addition. 
N Tie | Miſnomer is a good Plea in Ahatement ; as if John be ſued by the 
Miſnrmer Name of Thomas, he may plead, that (5) at the Time of the Writ pur- 
and Want chaſed he was called and known by the Name of John, Ec. For ſince 
of Addition. Names are the only Marks and Indicium of Things that human Kind can 
, rap i underftand each other by, if the Name be omitted or miſtaken there is 2 
etting forth "ap = | LAT ICT 
bie Name, Cowplaint againſt no Body, e N 

ſay, that b ß FFT | 5 . . 
ſuch Name he was known at the Time of the Writ purchaſed. Skin. 620. pl. 14. Salk. 7. pl. 16. 
Gouldſb, 86. See Ld. Raym. 64. EIN dS OS ny ae VF 


o U. e. 3 When there is a Miſtake in the Writ or Declration as to the Name 
Floch. 363- of Baptiſm or Surname, and the Defendant pleads the ſame in Abate- 
4 5555 | ment, 
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PLEAS AD PLEADING. 
ment, he muſt in ſuch Plea ſet forth his right Name, fo as to give the 


Plaintiff a better Writ,  _ beet ; 7 | 
' Alſo ſuch Miſtake muſt be taken Advantage of by being pleaded in Carth. 124. 


5 Abatement, and cannot be aſſigned for Error after the Party has appeared. 5b. 2. pl. 3. 


ic being a Rule, that a Man ſhall not aſſign that for Error which ge 
might have pleaded in Abatement. | LS 

As if an Action be brought againſt Sir Francis Forteſcue Militem & Rol. Abr. 
Paronetum, and he appears and pleads to Iſſue, and a Verdict and Judg- 781, 791. 


ment is given for the Plaintiff, the Defendant, in a Writ of Error, ſhall Rol. ** 
| 480. S. C. 


= aſſign for Error that he was a Knight of the Bath, and ought to be 7 Wy 

ſo named; for he has loſt this Advantage by appearing to the other Name, 85 Jab 

and thereby concluded himſelff. | Z | Forte ſcue. 
The Defendant, though his Name be miſtaken, is not obliged to take ; 

Advantage of it ; and therefore, if he be impleaded by a wrong Name, J. rn 

and afterwards impleaded by his right Name, he may plead in Bar 8 

former Judgment, and aver that he is una &eadem Perſona. ſetf te de 


OE | | | Earl of | 
Buckingham, was arreſted by the Name of J. Villars Armiger; and an Motion the Court gave him 
Leave to put in Bail, without joining in the Recognizance, and thereby not eſtop himſelf. Salk. 3. pl.7. 


One Defendant cannot plead Miſnomer of his Companion, for the 
other Defendant may admit himſelf to be the Perſon.in the Writ. 
In. Caſe of Felony at Common Law, if a Perſon were indicted by 221 E. 4. 71. 


$1 wrong Name he could not plead Miſnomer, but was obliged to plead Cro. Car. 


to the Felony ; for the Fact being ſworn againſt the Party preſent, it 88g. 59 


was thought there could be no Injury by the Miſnomer, as might be Lit. Rep. 8. 


17 7 where the Party appeared by Attorney, and Felons generally go by no 2 Hawk. 
certain Name, nor have they any fixed Habitation; but this is now al- P. C. 186. 


tered by the Statute 1 Hen. 5. cap. 5. called the Statute of Additions, 


ow which requires the Eftate, Degree, Myſtery, and Place of Abode to be 
added to the Defendant's Name, and was made to prevent the Incon- 


4 againſt him, this is helped; for the Addition is ordained by the Statute, 226. 
os that the Party who happens to be outlawed ought to have Notice of it; Rol. Abr. 
and here he hath Notice, and Conflat de Perſona. =; 980c.. 


Heir; fo if as Executor he muſt be named ſuch. 


venience of troubling one Perſon for another; but though by this Sta- 
WE tute the Party accuſed may take Advantage of Miſnomer or Want of 
Addition, yet he muſt plead, over to the Felony ; and though his Plea 
in Abatement be found for him he is not to be diſcharged, but is to be 
indicted over again; or the Indictment may be amended, fitting the Grand 
jury; alſo his Plea in Abatement, if found againſt him, is not peremp- 
WW tory, but he is to be tried on his Plea in Chief. 


If a Man be indicted, and no Addition/is given to him as there ought ; Cro. Jac. 


yet, if the Defendant appears and pleads to Iſſue, and this is found 2 Rep: 


* As the Name, State, Place of Abode, and Dignity of the Perſon * Page 39 


dy: impleaded, is neceſſary to be ſet forth in judicial Proceedings, leſt an in- Vide the ſe- 
pvocent Perſon, by having the ſame Name with the real Defendant, 
WE ſhould ſuffer; fo alſo ſuch Additions as are Inducements to the Action i 
= muſt be made Uſe of; as if one be liable as Heir, he muſt be named : 


eral Titles 
eir and 


9 


ns 4: Of Abatement by reaſon of Coverture. 


There is no Caſe where a Feme Covert ſhall ſue or be ſued as a Feme 1 a * 


W Sole, but in Caſe where ſhe is a ſole Trader, according to the Cuſtom But for this 


vide Title 
Baron and Feme, 


of 


5 

* 
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PLEAS AND PLEADING, 
+ ut the of London +, or where her Huſband has abjured $ the Realm, ot is ba- 
Sui mat deniihed, in which Caſe he is civilirer mortuus ; and the Huſband being 
in one 9; the diſabled to ſue for the Wiſe, it would be unreaſonable that ſhe ſhould 


HM: 2 þ band, they ſhould not have any againſt her, 


' ed for a Fe- 


lony, Sc. the Wife may be ſued for a Debt contracted by her, after his Tranſportation ; and for the 
beſt of Reaſons. On the ſame Ground we may preſume the Courts of Law would per it iuch a 


Woman to maintain an Action in her own Name. Ne 5 


Deck. pl. 3. Coverture therefore is regularly a good Plea in Abatement, which 

Sid. 140. may be either before the Writ ſued, or pending the Writ; by the 
Leon. 168. «© ” SR | : i 5 

Te 4 firſt the Writ is abated de facto, but the ſecond only proves it abate- 
—. 8 able; but both mult, be pleaded, with this Difference, that Coverture 
5 pending the Writ muſt be pleaded po? ulli mam continuationem, wiereas 
Coverture before the Writ brought may be pleaded at any Time ; be- 

cauſe the Writ is de fads abated, being never a good Writ, the De- 
fendant not being legally arreſted; and therefore if the Huſband 

brings an Action for Things lo veſted in him, the Recovery of the Wile 

will be no Bar; and therefore the Law reſolves, that Coverture, at 

the Time of the Writ's being ſued, may be pleaded at any Tine, fince 

it cannot be finally determined between the Parties; but it a Feme Sole 

takes out a Writ, and after marries, the Detendant was legally attached 

on ſuch Writ; and therefore may plead in chief to it any Defensę he has; 

and if on ſuch Pleading it be found for the Detendant, it WM be a 

good Bar to the Huſband's Action; and therefore the Defendant has 

it in his Choice whether he will defend himſelf on ſuch Vrit or not, and 

ſuch Choice muſt be made Puis darrein continuance; for it is but reaſon- 

able, ſince the has given the Right of the Demand to another, that the 
Defendant ſhould plead it againſt her to abate it, that ſince he was once 

legally convened by this Writ, he may plead to the Demand, fo as to get 

tic of it for ever. i - | | „ Rene 

Theol. 119. If a Writ be brought againſt a Feme Covert as Sole, ſhe may plead 
Latch 24 her Coverture ; but this muſt be before there is a Day given by the Court 
 prece partium, for by praying a Day the admits ſhe is properly ſued, and 


| before Iinparlance. „ 
Cro. Jac. In Eje&ment againſt Baron and Feme, aſter Verdict for the Plaintiff 
386. Barog ies between the Day of Ni prius and the Dy in Bank; ad- 
Cro. Car. judged that the Writ ſhould ſtand good againft the Feme; becauſe it is 
599% in the Nature of a Treſpaſs, and the Feme is N e for her own AQ, 


Mo f and therefore the Action ſurvives againſt her; ſo if the Wife had died, 
the Baron ſhould have Judgment entered againit him. | N 

Cro. Car. If a Feme Sole Plaintiff, after the e and before the Day in 

232. Bank, takes Hulbind, the ſhall have judgment; and the Defendant 


Bulſt. s. cannot plead this Coverture, for he has no Day to plead it at. | 
Stile 2 If a Man recovers againſt a Feme Covert, as Sole, the Huſband 
n 54. . k * ; 988 
2 Rol. Rep. 1 it by Writ of Error, or he may come in at any Time and 
53. plead it. %% ũ 7] ꝭ 1 9 | 
| If a Feme Sole intermarries pending the Suit, this ſhall not abate 
2 Rol. Rep. the Wait, but the Plaintiff thall proceed to Judgment; for this is her own. 
£3. AR, and the Huſband took her attached with the Action, and therefore 
Heyden v. ought not to prejudice the Plaintiff: But Dodderidge in this Caſe held, 
Miller. that if a Feme Sole Defendant marries between the Iſſuing of the Ori- 
ginal and the Return, this ſhail abate the Writ ; the Reaſon ſeems to be, 
that the is Covert befcre the comes into Court, ard the Huſband taking 
her before ſhe was attached, quære whether he ſhall be liable to that, ſince 
he at that lime cught to be arreſted, | | „ 


In 


PL EAS and PLEADING, 

In an Action againſt Baron and Feme the Baron dies, and the Feme Style 138. 
intermarries pendente placito; and the Court inclined to think the Writ 
abated, becauſe her Name was changed. CO | rang 

If a Writ be brought by A. and B. as Baron and Feme, whereas they pitz Brief 
were not married till the Suit depended, the Defendant may-plead this in 476. 
Abatement ; for though they cannot have a Writ in any other Form, 
vet the Writ ſhall abate, becauſe it was falſe when ſued out; ſo if a 
_ . Feme Sole brings Treſpaſs and recovers, and has a Writ of Inquiry of 
Damages awarded, and takes Huſband before the Return, the Writ is 
not abated, but abateable; and therefore the Defendant muſt plead it, 
for he ſhall not have Advantage of it in Error, | 
Ik an Action be brought in an inferior Court againſt a Feme Sole, ,,, g 

5 >, 8. pl. 
and ſhe pending the Suit intermarries, and afterwards removes the Cauſe 20, 
by Habeas Corpus, and the Plaintiff declares againſt her as Feme Sole, H:thering- 
ſhe may plead Coverture at the Lime of ſuing the Habeas Corpus; be- ten v. Rey- 
cauſe the Proceedings are here de novo; and the Court takes no Notice nolds, 
of what was precedent. to the Habeas Corpus; but upon Motion of the 
Return of the Habeas Corpus, the Court will grant a Procedendo; for 
though this be a Writ of Right, yet where it is to abate a rightful Suit, 
the Court may refuſe it; and the Plaintiff had Bail below to this Suit, 
which by this Contcivance he is ouſted of, and poſſibly by the ſame 


Means of the Debt. 


— 


5. Abatement by the Death of Parties. | 


Here the general Rule to be obſerved is, that wherever the Death of, „ 
: ; | Z | 3 Mod, 249. 

any Party happens pending the Writ, and yet the Plea is in the ſame 2 vent. 196. 

Condition as if ſuch Party were liviog, there ſuch Death makes no Al- 

teration; for where the Death of the Parties makes no Change of Pro- 

ceedings, it would be unreaſonable that the ſurviving Parties ſhould 

make any Alteration in the Writ ; for if ſuch Writ and Proceſs were 

changed, it would ſer Rights but in the ſame Condition they were in at 

the Death of the Parties; ard it would be abſurd that what made no 

Alteration ſhould change the Writ and the Proceſs; and on this Rule all 

the Diverſities turn. | : DR,” Fg” 1 

The firſt Difference is in real Actions, where there are ſeveral Plain- Co. Eliz. 

tiffs, and this is Summons and Severance, as there is in moſt real Ac- 982. 

tions, there the Death of one of the Parties abates the Writ ; but in O. Lit. 139. 

perſonal and mixt Actions (where one intire Thing is to be recovered) 1 Jac. 

there the Death of the Parties does not abate the Writ; and the Rea- 1 134. 

fon of the Difference is, that where there are two joint Tenants, and Jon. 452. 

the one goes on to recover his Moiety, and the other will not proceed, 5 Co. 26. 

there is no Reaſon that he who is willing ſhould not recover his Right, 

fince ſuch Tenant has a diſtin Moiety, and therefore ſhould have an Ac- 

tion to recover. But no Summons. or Severance lies in perſonal Actions 

as if Treſpaſs be committed on ſuch joint Tenants, they muſt both join in 

the Action; for as one may releaſe the Whole, ſo the * other may refuſe , Pa 
SRI | ge 41 

to go on, and the other cannot recover his Part of the Damage without | 

him; ſo in Debt on an Obligation to two there can be no Summons and 

Severance, becauſe one of the joint Obligees may releaſe the Bond; but 

if a Man appoints two his Executors, there .ſhall be Summons and de- 

verance, becauſe one of the Executors may releaſe ; yet ſuch a Releaſe 

is a Devaſtavit in him; but if he will not proceed at Law, it is no De- 

vaſtæuit; and therefore both Executors being only Truſtees for the 

Perſon deceaſed, they ſhall not be compelled to go on together; but if 

Var, V. EI JE... | ' one 


PLEAS any PLEADING. 
one refuſes the other may bring his Action in the Name of both, and 
have Summons and Severance ; for otherwiſe each Executor might b 


Colluſion with the Debtor, and not proceeding, keep the other from 


recovering the Aﬀets, and not create a Devaſtavit in himſelf; but 
after ſuch Summons and Severance he does not proceed for the Moie- 
ties as in real Actions, but he proceeds as the whole Reprefentative of 
the Teftator, and is intitled to the Whole the Teſtator was in his Life- 
time. 


Co. Lit. 139. From theſe premiſſes it l that if there be two . or 
Copartners, and they bring. a real Action, and one is ſummoned and ſe- 


vered, the other ſhall proceed for his! Moiety ; and if the Perſon ſevered 
dies the Writ abates, becauſe he goes for the Whole, in caſe of the 
Death of the Jointenant, or of the Copartner without Iſſue; and it would 
be improper to do it on that Writ, where by the Summons and Se- 
verance he went only for a Vioiety before; and the Writ cannot have a 
double Effect, to one for a Viotety in cale of Summons and Severance, 
and for the Whole in cafe of SurvivorHip ; and therefore ſince the Natute 
of Things is changed by the Death of one of the Parties, there muſt be 
another Writ; ard it is the fame Law if ſuch Jointenants proceed with- 
out Summons or, Severance ; for fince both by the Writ might by Poſ- 
ſibility recover their Moieties, they ſhall not go on for the Whole in cate 
of Survivorthip ; becauſe the Words and Effect of the Writ at the Time 
of its firſt purchaſing was, that each mignt recover his Moiety, and there- 
fore a new Writ mutt be purchaſed to enable one to proceed for the 
Whole: But in perſonal and mix'd Actions, where there is Summons 
and Severance, and yet after ſuch Suminons and Severance the Plaintif 
goes on for the Whole, there, if one of them dies, yet the Writ ſhal! 
not abate, becauſe they go on for the Whole after Summons and Sever- 
ance ; and if they were to have a new Writ, it would only give the Court 
Authority to go on for the Whole. 
Cro. Eli. Therefore if there be two Executors, and they bring an Action of 
682. Debt, and one of them is ſummoned and ſevered, or not, and ſuch ſevered 


| Leon. 44. Perſon dies, yet the Writ ſhall not abate, 
Co. Lit. 139. 80. if two Jointenants bring a Writ of Ward, and they are ſummoned 


and ſevered, and the fevered Perion dies, the Writ ſhall not . abate, 
Becauſe after ſuch Severance he went on for the W hole, and ſo he does 
after the Death, 

Dyer 279. So in a Quare impedit by two i e and one is ſummoned and 
ſevered, and the ſevered Perſon dies, the Wiit ſhall not abate; becauſe 
the bon is an intire Thing. and he proceeced for the Whole after 
the Severance, and ſo he may after the Death. 

13 Co. 134. In (a) judicial Writs it ſhall not abate by Death, if the Perſon far? 

Co. Lit. 139. viving be iatitled to the Whole; as if a Fine be levied by two Coparce- 
ners, and one of them dies without Iſſue, Proceedi: gs ſhall go on for 


the other, becauſe he is intitled to the Whole by Sutvivorſhip; but if 


the other Coparcener had Iſſue, then the Writ would have abated, for 
Page 42 * the Survivor was only intitled to a Moieiy: for there is no Summons 
{a) But ſhall and Severance i in judicial Writs, 


abate in a 
Sci, Fa. being in an or: :ginal Writ Browal. 64. but not upon 4 Writ of inquiry. Leon. 263. 


20 U. 6. 30. But if there be ſeveral Perſons named as Plaintiffs in the Writ, and 


18 E. 4. 1. one of them was dead at the Time of purchaſing the Writ, this may 


Spd . be pleaded i in Abatement; becauſe it falſifies the Writ, and becauſe the 


Cli t. Ent. 6. Right was in the Survivors at the Time of ſuing the _ and the 


Raſt. Knit, Writ not aceommodated, as 19 Caſe there was. 
2 6 8 


5 But : 
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ut if an erroneous Judgment be given againſt two, either of them may 26A pl. 25 
bring a Writ of Error, and he may ſummon and ſever the other; becauſe it _ Surn. 
would be unreaſonable, that he ſhould not diſcharge himſelf of an errone- . 
ous Judgment becauſe the other will not intermeddle ; and that Default of 
one in a Perſonal Action ſhall not prejudice the other. | 
| If there be ſeveral Defendants in the original Action, and one dies, the CroCar. 426. 
FX Writ does not abate ; becauſe, there being a joint Demand, 5 ſurvives Jon. 367. 
EN againſt the Reſidue ; but if one happen to die pending the Writ, there f 49, | 
muſt be a Suggeſtion on the Roll, becauſe it would be Error to give, rag 1515 
judgment againtt a deceaſed Pet ſon. | | 8 Show. Rep. 
Jn a Writ of Error, if there be ſeveral Fiaintiffs, and one dies, the Velv. 208, 
Writ ſhall abate ; becauſe, the Writ of Ertot is to ſet Perſons in ſlatuz 12, 213. 
quo before the erroneous Judgment was given below; and they that _— 34. 
Plaintiffs in Error were diftin& Sufferers in the Judgment, ſince there gi aka 
might be difterent Executions iſſued thereupon, and different Liens were 
made by ſuch Judgment on the Lands of each of them; and by Conſe- 
quence the Survivor cannot proſecute the Writ of Error for the Whole, 
| leſt by a colluſive Perſuaſion, or by Negligence or Deſign, he ſhould hurt 
the Repreſentative of the Deceaſed. _ | . | | 
But if any of the Defendants in Error die, yet all Things ſhall proceed 3814 
becauſe the Benefit of ſuch Judgment goes to the Survivor, and he only is id. 419. 
to defend it. „ „ | 5 | 
In an .Judita Querela by two, the Death of one ſhall not abate the Theol. 179. 
Writ; for the Survivor is not to be reſtored to any Thing he has loſt, bur Yeat. 34 
to diſcharge himſelf of the Execution, and thereupon, notwithſtanding 3 28 
the Death of the other, he may proceed for a Diſcharge in tote for 
himſelf. - Wo ER | | 
By the (a) 17 Car. 2. cap. 8. it is enacted, That the Death of either (a) Made 
of the Parties (5) between Verdi& and Judgment ſhall not be alledged perpetual by 
« for Error, ſo as Judgment be (c) entered within two Terms after fuch ! 1 — oh 
Verdict.“ Nt: | a (6 4 either 

1 3 | 5 of the Par- 
ties dies at any Time before the Aſſiz es, it is out of the Statute; but if after the Aflizes, though 
before the Trial, it is no Error, for the Aſſizes is but one Day ia Law. Salk. 8. pl. 21. (c) If 
after Verdict, and before the Day in Bank, the Plaintiff dies, and the Detendant ſigns Judgment 
. the ſecond Term after the Verdict, this is within the Statute, and the ſame as if he had actually en- 
tered Judgment on the Roll. Sid. 385, | 


Alſo by the 8 @ 9g V. z. it is enacted, ** If there be two or more 
« Plaintiffs and Defendants, and one or more of them ſhould die, if the 
« Cauſe of ſuch Action ſhould ſurvive to the ſurviving Plaintiff or Plaintiffs, 
* or againſt the ſurviving Defendant or Defendants, the Writ or Action 
|  ©* ſhall not be thereby abated ; but ſuch Death being ſuggeſted on the Re- 
cord the Action ſhall proceed at the Suit of the ſurviving Plaintiff 
* or Plaintiffs. againſt the ſurviving Defendant or Defendants. And it 
is further enacted, that if any Plaintiff happen to die after an in- 
** rerlocutory Judgment, and before a final Judgment obtained therein, 
the faid Action ſhall. not abate by reaſon thereof, if ſuch Action 
might originally be proſecuted or maintained by the * Executors # Page 43 
or Adminiſtrators of ſuch Plaintiff ; and if the Defendant die after 
* ſuch interlocutory Judgment, and before final Judgment therein ob- 
** tained, the ſaid Action ſhall not abate, if ſuch Action might origi- 
** nally be proſecuted or maintained againſt the Executors or Admi- 
* niſtrators of ſuch Defendant ; and the Plaintiff, or if he be dead after 
** fuch interlocutory Judgment, his Executors or Adminiſtrators, ſhall 
5 and may have a Sci. Fa. againſt the Defendant, if living, after ſuch 
laterlocutory Judgment, ot if he died after, then againſt his Execu- 

ZE, . E 2 | tors 
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rs or Adminiſtrators, to ſnew Cauſe why Damages in ſuch Action 
* ſhould not be aſſeſſed and recovered by him or them; and if ſuch De- 
* fendant, his Executors or Adminiſtrators, ſhall appear at the Return of 
„ ſuch Writ, and not ſhew or alledge any Matter ſufficient to arreſt the 
* final Judgment, or being returned, warned, or upon two Writs of 
„Sci. Fa. it be returned, that the Defendant, his Executors or Adminiſtra- 
tors, had nothing whereby to be fummoned, or could not be found in 
„the County, and he ſhall make Default, that thereupon a Writ of In- 
<« quiry of Damages ſhall be awarded, which being executed and returned, 
judgment final ſhall be given for the ſaid Plaintiff, his Executors or 
« Admiziftrators, proſecuting ſuch Writ or Writs of Sci. Fa. againſt ſuch 
„ Defendant, his Executors or Adminiſtrators reſpectively “ 


6. Where a DeſeR in the Wric ſhall abate it. 


vide Title _ The foregoing Objections, ſuch as want of Juriſdition, Diſability in 
Writs, and the Plaintiff, or Privilege in the Defendant, &c being Matters dehors, 
8 muſt be ſhewn to the Court, and muſt be pleaded in proper Time and 
aided by Ap- Manner ; but for Defects in the Writ itſelf the Court may ex Officio 
pearance, abate it. = 8 „„ | ue, 
Title Error. | | | ; Ds | | | 
9 H. 3. 16. And herein we muſt obſerve, that the Law hath been very ſtrict in 
10 E. 3. 1. obliging Men to keep to the legal Forms it preſcribes ; and thercfore in 
f * 562 the Wit, which is the Foundation of the whole Proceeding, requires 
Hob 1, c1, that Certainty and Exactneſs, as that no Perſon ſhould be arreſted or 
82, 84. attached by his Goods, unleſs there appears ſufficient Grounds to war- 
Carth. 172. rant ſuch Proceedings; ſo that if the Writ vary materially from that in 
98 * the Regiſter, or be defective in Subſtance, the Party may take Advantage 
bl ie. . TT . 
Hob. 84. But though the Writ vary from the Regiſter, yet, if it be warranted by 
the modern Precedents, this ſhall not abate it. „ 


7. Where the Writs not agreeing with the. Count ſhall 
| VV 4 Ee | 


Cro. Eliza. If the Count or Declaration varies in Form, the Defendant may 
5 = plead it in Abatement, for he has abated his own Writ by proſecuting 

| 861 Jae. it in a different Manner; but if it varies in Subſtance, the Deſendant 
Jon. 304. may move it in Arreſt of Judgment, becauſe the Court has no Authority 
do proceed, having proſecuted a different Matter from that which the 
Writ has given Authority to the Court to take Cogniſance of. . 
(a) Fitz The Declaration varying from the Writ, (a) as by laying the Caufe 

Brief, 219, of Action in the Reign of a preſent King, where the Writ ſuppoſed 

*3!- It to have been in the Reign of a former King, or by giving the De- 
fendant a Name different from that in the Writ ; (4) as where the 

Writ calls him A. B. of London, Alderman, and the Plaintiff declares 

Page 44 * againſt him, as A. B. of London, Eſq; or where the Declaration is 
{5)Yely.1r20. otberwiſedefective in not purſuing the Writ, or not ſetting forth the Cauſe 

Ss ch of of Action with that Certainty the Law requires, or in (c laying the 
Tun, Offence in a different County from that in which the Writ was brought; 


Latch 173. "HE 
7 5. in all ſuch Caſes the Defendant may plead in Abatement. 
_— 4 „5 5 


Doc. pl. 84, But the Writ may in ſome Caſes be general, and the Declaration 8 
Flu un- ſpecial ; as where a Statute gives an Action; but does not preſcribe an; 


| PLEAS and PLEADING. 
Form of the Writ, the Writ framed by the Common Law will ſerve, and ,,, che Bi- 
"XZ the ſpecial Matter may be ſet forth in the Declaration. - = viſion of 
1 e | . | ; | Te Decla- 
; ration's agreeing with the I rit, 


If a Feme Sole be diſſeiſed, and afterwards marry, and ſhe and her 14 H. 6. 14. 
Huſband bring an Aſſiſe, the Diſſeiſin muſt be alledged to be done to the? Sn 97; 
Wife; but if a Feme Diſſeiforeſs marries, in an Aſſiſe againſt them the Cafes thee 
HA Diſſeiſin ſhall be alledged to be done by them both, becauſe there is no cited to this 
3 Ws | Purpoſe. 


The general (a) Rule herein to be obſerved is that where the Writ 185 2 2 | 
oct. pl. 3. 
(a) That 


own Act deſtroy another Man's Action, nor the H 
"Tae. ö e Plaintiff, 
| | ; though the 
' Defendant does not plead it in Abatement; otherwiſe where this does not appear in the Writ, Rol. 
Rep. 2. and for what in particular the Court ex Officis will abate the Writ, vide Cro. Elis. 121, 185, 
193, 330. Goulſ. 106. 2 Leon. 162. 3 Leon. 93. Rol. Rep. 176. Palm. 311. Hob. 37, 162, 
279, 281, Godb. 119. Stile 477. Yelv. 56. 3 Co. 88. Vaugh. gs. OY 
If the Return of a Pluries Mandamus is laid to be after the Beginning Carth, 172. 
of a Term, and the Memorandum of the Bill is entered generally of that 
Term, this makes the Writ a perfect Nullity; for by the Plaintiff's own 
ſhewing he had no Cauſe of Actien at the Time when the Action was 
brought. | EE ID | 
Where the Writ is only abateable, it muſt be abated by pleading in = 1.2. pl. s. 
: | : 3 | new. 169. 
Time; for Matters in and before the Writ cannot be taken Advantage of Rol. Abr. 
in (6) Error. Ns | | SS 
„ . | _ (5) A Man | 
ſhall not aſſign that for Error which he might have pleaded in Abatement, Carth. 124. 


And therefore if a Feme Covert bring an Action in her own Name per Carth. 124. 
 attornatum, and the Defendant pleads in Bar to the Action, he ſhall never 
aſterwards aſſign the Coverture for Error. 


So though it be a good Plea for the Defendant to fay, that a Stranger is Oro. Eliz. 
Tenant in Common with the Plaintiff; yet if he does not plead it in Abate- Skin. SY 


ment, he ſhall not have Advantage of it in Arreſt of Judgment. pl 12. 
| „ Salk. 4. 
pl. 10. 


* So if a Quare impedit be brought againſt the Biſhop and Incumbents page, 
only, without naming the Patron, though this might have been pleaded in Cro. 
Abatement, yet if the Defendant pleads in Bar, c. it cannot after uponss i. 
a Writ of Error be aſſigned for Error; for though the Want of the Patron's Bulſ. 4 8. 
being made a Defendant might make the Writ abateable, yet it was not? Brown. 
thereby actually abated ; and nothing ſhall be aſſigned for Error concern- x 306 
ing the Writ but what actually abates it, 


Jac. 


3114. | 
Tf 2 Rol. Rer. 
239. 


9 


Ih | PLEAS axy PLEADING "| 
Rol. Abr. If an Action be brought againſt Sir F. F. Militem & Baronettum, and 
281,791. he appears and pleads to Iſſue, and a Verdict and Judgment given for the 

Rol. Rep. 45. Plaintiff; the Defendant in a Writ of Error ſhall not aſſign for Error, that 

he was a Knight of the Bath, and ought to be ſo named; for he hath loſt 

this Advantage by appearing to the other Name, and thereby concluded 

„ 1.7 Sintfelf. | 5 „%% 85 e 
Palm. 20. If a Writ be brought to the Damage of 40l. and the Plaintiff declares 
ad damnum 200. and the Verdict gives 30l. this is no Error after Ver- 

dict; for the Writ is not abated de fact, but only abateable by Plea. 


9. Where the Writ ſhall abate in toto, or in Part only. 
0 21 H. 4. 8 Here the general Rule is, that whatſoever proves the Writ falſe at the | | 


Hob. 199. Time of ſuing it out ſhall abate the Writ intirely ; as if it appears on the 
Bulſ.!. Plaintiff's own ſhewing, that he has no Cauſe of Action for Part; there- 


| ib fore if an Action of I reſpaſs be brought againſt two Defendants, and the 
5 one pleads that the other was dead die impretationis brevis, or that there 
is none ſuch in rerum natura, the whole Writ ſhall abate; for it is the 
Plaintiff's Fault to uſe the Authority of the Court to call in a Man that was 

dead; and it was no leſs an Abuſe of the Proceſs to iſſue it againſt a 
A ͤͤͤĩᷣ A ² „ 5 2 
Raſt. Ent. ut if one of the Defendants die pending the Writ, this ſhall not abate 
36s. the Action againſt the other Defendant ; for this is the Act of God, and no 


Doct. pl. J. Default in the Plaintiff: But herein it is to be obſerved, that this Falſih- 

Co. Lit. 285. cation of the Writ muſt be in a material Point; for in a Præcipe quod 

| reddat againſt two, if one pleads Non-tenure, and the other takes the 

whole Tendency on himſelf, the Writ ſhall not abate in the whole, but 

ſtand good againſt him who hath accepted the Tenancy ; becauſe he is a 
proper Defendant to the Action, and the Non-tenure of the one does no 

way prejudice the other Defendant. „ ne e 

Doct. pl. 9. But if there be two Executors, and one is named of D. and ſays he is 
21 H. 6. 4. of C. the Writ ſhall abate againſt both; becauſe they are both Repreſen- 

5 tatives of one Perſon, and muſt both be legally ſummoned ; and as they 

are both but one Perſon in the Eye of the Law, the Plaintiff cannot pro- 

(a) The ceed againſt one (2) without the other; but in this Cale the other De- 

Diſbility of fendant will be obliged to plead, though the Defendant's Flea in Abate- 

one Plaintiff ment ſhall be firft determined; and if it be found for him ſhall abate the 


| ſhall ſto tl 
the 4 Writ in 40e. 


from pro- . 3 f | Es 5 e 
. for the Writ when abated for Want of Form is abated quead all, though they have pleaded 
to Iſſue. 8 Co. 189. Carth. 96. But if two Executors ſue and ſet forth themſelves Executors, and 
that they proved the Will; if on the Probate ſet forth it appears that one only proved the Will, and 
the Defendant pleads this in Abatement, a Reſpondeasr Oufter will be awarded; for both have a Right 
in them, and he that did not prove may come in when he pleaſes. Saik. 3. pl. 6. RE: 


38 H. 6. 7. At Common Law Nan tenure of Parcel of the Lands abated the whole 
Booth 29. Writ; for this falſified the Writ which alledged the Defendant to be Te- 
nannt of the whole; but it was thought very hard, that a Writ, which 
- was good in Part, ſhould be totally deſtroyed by this Plea ; and therefore 
25 E. 3. cap. 16. enacts, that the Writ ſhall only abate for that Part of 
K which Non-tenure is ailedged. VVV 
page 46 If the Demandant enters into any Part of the Lands pending the Writ, 
4 E. 4. 32. this ſhall abate the Writ in toto. e 1 
Daa | N | | Mey 
Sand. 182» The Plaintiff declared for Arrears of a Rent-charge, 'and demanded a 
Dappa v. larger Sum than was due to him by his own ſhewing by 7. 10s. The 
—_ Detendant pleaded a bad Plea, and the Plaintiff had Judgment for bis 
| | | e 5 | whole 
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whole Demand; but perceiving his Miftake on the Entry of the Judg- 
ment he releaſes the 7 J. 105. and it was held a good Releaſe; and that 
it was not a Falſification of his Writ, but rather an Affirmance; but in 
the Argument of the Caſe it was faid, if the Defendant had taken Ad- 
vantage of it in due Time, it would have abated the Writ. | 

If an Action is well begun, and Part of the AQtion determines by co. Lit. 286. 
Act in Law, and yet the like Action is given for the Reſidue, the a. 
| Writ thall not abate, but the Plaintiff may proceed for the Reſidue; 
but where, by the Determination of Part, the like Action does not re- 
main tor the Reſidue, there the Action, though well commenced, ſhall 

abate. N 5 . | 
As if ah Action of Waite be brought againſt Tenant pur auter wie, Co. Lit. 286. 
and pending the Writ Ceftui que wie die, this ſhall not abate the Writ in a. | 
toto, but the Plaintiff may proceed to recover Damages on this Writ ; 

for the Leſſor might have an Action for the Damages, though Ceſlui que 
wie had died before any Action of Waite brought. | 

So if an Ejectment be brought, and the Term determine pending the Co. Lit. 285, 
Writ, yet the Action ſhall proceed for the Damages only. 2 

But if Tenant pur auter vie had brought an Aſſiſe pending the 
Writ, and Ceſtui que wie had died; although the Action was well com- 
menced, yet the Writ fſhali abate, becaule no Aſſiſe lies for Damages 

only. 4 | | | | | | | | 
| 90 if an Action of Waſte was brought by Baron and Feme in Re- co. Lit. 285. 
mainder ia Special Tail, and pending the Writ the Wife die without a. | 
Iſſue, the Writ would abate ; becauſe all Actions of Waſte muſt be ad 
 exhbereditationem. | | | 

So if a Writ of Annuity be brought, and pending the Writ the An- Co. Lit. 285, 
nuity determine, the Writ faileth forever; becauſe the like Action can- . 

not be maintained for the Arrearages only. _ : 

When a Writ is brought tor two Things, and it appears the Plaintiff Co. Lit. 48. 
cannot have any other Action for the one of them, the Writ ſhall ſtand Ge47rey's 
for the Part that is good; but where it appears he can have another Writ _ 3 
in another Form ſor one, there the whole Writ ſhall abate ; becauſe where ad 
there can be no better Writ brought for the Parcel, it ought to continue; 
buß if another Writ could be brought tor that Parcel, it is bad, and ought 

to abate in 1020, EE | 


10. In what Caſes the Defendant hath it in his Election to plead in 
. | Abatement or in Bar. 


Whatever deſtroys the Plaintiff's Action, and diſables him for ever vent. 2 49. 
from recovering, may be pleaded in Bar; but the Defendant is not al- 2 Lev. 92. 
ways obliged to plead in Bar, but may plead in Abatement; as in Re Salk.s pl. 12. 
plevin for Goods, the Defendant may plead Property in himſelf or in 1 
Stranger, either in Bar or in Abatement; for if the Plaintiff cannot 21. 1 85 
prove Property in himſelf, he fails of his Action for ever; and it is of no 2 Ld. Raym. 
Avail to him who has the Property, if he has it not. | | 184. 

If there are ſeveral Part-owners of a Ship, and an Action is brought 3 Lev. 268. 
againſt ſome of them, they cannot, after they have pleaded in Chief, 3 Mod. 22 f. 


take Advantage of this, being a Matter that ſhould have been pleaded in ; Pare 
x 5 c 2 5 
| Abatement. 2 ES the Cale at 


* $5 if an Action be brought againſt one Executor, where there are 1 
more, if that one Executor doth not plead that Matter in Abatement, FD 2 
but pleads to the Action, he ſhall never have the Advantage of ſuch a arth 261, 
Plea afterwards, _ Eads SR 
8 So 


| 


434 291. the Obligors, and upon Nox eff fadtum pleaded the Jury find, that J. F. 


' Grove. 


_ vide Title the Cauſe of Action be forfeited. 
Outlacury. 


/ 


244. Show. 98. 


; comb. 48 3. Io Debt on a Bond the Deſeadint pleads tbe Condition for the Pay 


—_— V. ment of three ſeveral Sums at three ſeveral Days, and that he hath paid 
4 . 


PLEAS AND PLEADING. 


Carth. 261. 80 where Treſpaſs is brought by one Jointenant, or by one Tenant 
in Common, and the Defendant pleads to the Action, and the Jury find 
ſpecially, that another (not named) is Jointenant or Tenant in Com- 
mon with the Plaintiff; yet he ſhall have e notwvithſtanding the 

Writ at firſt was abateable, , 


Cro. Elif. So where an Action of Debt is brought on a joint Bond againſt one of 


554. 


Moor 466. (then living) was ind bound with the Defendant, yer the Plaintiff ſhall 


3 Mod. 323. have Judgment. 
Mod. 102. 


_ 8 Tenant in 3 of 8 brought an Action of Trover in his 


Car. 2. own Name alone, for cutting down Trees and carrying them away; 
Rot. 1216. the Defendant pleaded to Iſſue; ; and in a ſpecial Verdict it was found, 
in B. K. be- that the Plaintiff was Tenant in Common with J. S. not named; yet 
—_— = wa the Plaintiff had Judgment, becauſe ys was a Matter e in Abate- | 

: ment. 


Co. Lit. 128. Outlawry may always be pleaded i in Abatement, but not in bar, unles 


Bro.Denizen Alienage + may be pleaded in . or in Ct; ; but with this 
10. Difference, that Alienage can only be pleaded in Abatement to an Alien 
Co. Lit. 129. in League; but may be pleaded in Bar to an Alien Enemy, becauſe the 
* ante, Cauſe of Action is forfeited to the King, as a Repriſal for the n 
3% committed by the Dominion in Enmity with him. 

Carth, 136. In an Action of Debt on a Judgment obtained, the Defendant cannot 
| plead a Writ of Error brought and pending, either in Bar or in Abale- 
ment; but in (a) one Place it is ſaid, it may. be pleaded in Abatement, 
* not in Bar. 5 


Lucas's Rep. A Man may d in Bar or Abatement to a Sci. Fa. as well as to other 
112. __ Actions. 

In Replevin, if the Defendant will take Advantage of a Ve in the 
= _ 2 Place Where the taking is laid, from that in which it really" was, he mult 
. e lieu plead It in Abatement. | 


muſt be | | 
pleaded in Abatement, and cannot be pleaded in Ber. Salk. 3. pl. 8. 2 Ld. Raym. 1016. Cath, | 


two of them at the Days limited, and the third is not yet come, and con- 
cludes in Abatement ; and it was argued, that this ought to be pleaded 
in Bar, and not in Abatement; for in every Plea in Abatement the 
Defendant ought to ſhew the Plaintiff how to bring a better Writ, and 
here he ſhews that he ought to have none at all, the Day of Payment 
of the third Sum not being yet come; as in an Action for an Attor- 
ney's Fees, if the Defendant pleads, that the Plaintiff delivered no Bill 
of them to him, he ouznt to conclude in Bar; and of this Opinion were 
the Court. | 
Corb. 37g. The Plaintiff in Bar to an Avowry pleaded a Diſtreſs for the Gas 
Sully v. Duty in other Lands chargeable : And Holt ſaid the Plea was naught; 
Arundel. for it ſhould have been pleaded in Abatement of the Avowry, that a 
former Replevin was l (if the Truth was ſo) or if Gotermined, 

wy levied by Diſtreſs, & N nt riens arere. | 


Ld. Raym. 
345. 
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| ame Thing, the firſt not being determined, the ſecond Writ ſhall abate z 


= ſuffer in infimtum. 


firſt Indisment. 2 Hawk. P. C. 367. 


c fic in breyi de parlitione; becauſe the Defendant c 


it will not ſuffer two Actions of the ſame Nature to be pending 


PLEAS any PLEADING. 


* 11, Pendency of another Suit or Action how to be pleaded in Abate- Page 8 
1 e 7 ment, | | : 


Here the general Rule is, that whenever it appears on Record, that p 
the Plaintiff has ſued out two Writs againſt the fame Defendant for the Pry 
for the Law abhors Multiplicity of Actions, and will not allow, that a; Co; Gt. 
Man ſhail be (a) twice arreſted or twice attached by his Goeds for the Doct. pl. 10. 


| FRE i ight ſuffer twice, by the fame Reaſon he might Vent. 101. 
ſame Thing; for if he might ſuffe e, by * am aſon he might where = 
prior Writ 

of Appeal 


may be pleaded in Abatement to à ſecond Appeal. 2 Hawk. P. C. 190. and where a prior Suit 


depending may be pleaded to an Information. 2 Hawk. P. C. 275. But it is no good Plea in Abate- 
ment of an Indictment, as it is of an Appcal or an Information, that there is another IndiAtment 
282inſt the Defenvant tor the fame Offence ; but in ſuch Cale the Court will in Diſcretion quaſh the 


And it is not neceſſary that both ſhould be pending at the Time of 4 H. 6. 24. 


the Defendant's pleading in Abatement ; for if there was a Writ in Be- Dock. pl. 10. 
ing at the Lime of ſuing out of the ſecond, it is plain the ſecond was 


Hob. 184. 


vexatious, and ill ab initio, and therefore could not be rectified by a 
ſubſequent Determination of the firſt; but then it muſt appear plainly 
to be for the ſame Thing; for an Aſſiſe of Lands in one County ſhall 


not abate an Aſſiſe in another County, for theſe cannot be the fame 
Lands. : | | 


But a Formedon for Rent may be pleaded in Abatement of a Formedan } U. 7. 3, 4. 


for the ſame Manor whence the Rent iſſues, & vice wer/a ; becauſe the Dock. pl. 10. 


Plaintiff cannot have a Manor and the Rent iſſuing out of it, and there- 

fore the ſecond Formedon is apparently vexatious. | 

In general Writs, as Tre/paſs, Afi/e, Covenant, where the ſpecial Mat- s Co. 61. 
ter is not ſet forth, and the Plaintiff is nonſuited before he counts, and Doct. pl. 11, 
the ſecond Writ is ſued pending the other; yet the former ſhall not be!“ 

pleaded in Abatement, becauſe it does not appear to the Court that it 


was for the fame Thing; for the firſt Writ being general, the Plaintiff 


might have declared for a diſtin Thing from what he demanded by the 
firſt Wric ; but when the firſt is a ſpecial Writ, and ſets forth the parti- 
cular Demand, as in a Fræcige quod reddat, &c. there the Court can rea- 
dily ſee that it is for the ſame Thing; and therefore though the Plaintiff 
be nonſuited before he counts, yet the firſt ſhail abate the ſecond Writ, 


it being apparently for the ſame Thing. 


An Action depending in an (6) inferior Court cannot be pleaded to 
an Action brought in one of the Courts at He minſler for the ſame g 50. Gt 
Thing. 8 
SER . 1 2 (dj The > 
Plaintiff counted upon ſeveral Promiſes for Work and Labour in the Pariſh of St. Mary Le Bow, 
London; the Defendant pleaded in Abatement, that before this Aion brought the Plaintiff had li- 
delled in the Admiralty for the ſame Caule of Action; upon Demurrer it was infiſted for the Plain- 
tiff, that this was within the Rule laid down in 5 Co. 62. and the whole Court gave Judgment againſt 
the Defendant, quod Refpardeas Oujter, Fitzgib. 313. 5 Geo 2. in C. B. Dudfield e. Warden. 


The Law will not allow. two Quare Impedits to be brought for the Dyer 92, 93. 
ſame Preſentation, wiz. a ſecond by the Defendant againſt the Plaintiff, Hob. 15. 
when there is one pending in Court by the Plaintiff againſt the Defendant, 

an have the ſame 


Remedy on the firſt Writ as he could on a ſecond. | 
The Law is ſo watchful againſt all vexatious Suits, that not only 


for 


PLEAS any PLEA DING. 


(a) There - Nature. | 

fore it is 2 | ETD | | 8 FR . „ 
good Plea in Treſpaſs, that the Plaintiff has brought a Replevin for the ſame Thing, becauſe in both 
Caſes Damages are to be given for that Caption- 8 H. 6. 21. Doct. pl. 10. So in an Aſſiſe of Dar- 
rein Preſentment a Quare impedit depending for the ſame Preſentation is a good Plea. Hob, 1 34, 


page 49 for the ſame Demand, but not even two Actions of a (4) different 


Hob, 137. In a Quare impedit brought by the Earl of Bedford againſt the Bi- #| 


ſhop of Exeter and others, the Defendants pleaded, that the Plaintiff had 

brought another Quare impedit for the ſame Preſentation, which is ſtill 
depending and undetermined, with an Averment, that it was the fame 

Plaint, Avoidance, and Diſturbance : The Earl replies, that ſince his 

former Writ purchaſed, the fame Church being ſtill void, he preſen:e; 

\ Henry Curtis to the Biſhop, who refuſed him, which is the Diſturbance he 
| now complains of; and traverſes, that it is the ſame Diſturbance on 


which both Actions were brought; the Defendant demurred: And it“ 


was ruled, that the Writ ſhould abate ; for though there muſt be a Dif. 
turbance naturally ro maintain the Action, yet the principal Effect of the 
Suit is to recover the Preſentation ; and the Nature of a Puare impedlit 
is to be final, or Nonſuit, or Diſcontinuance, which this would defeat; 
for by this Rule the Plaintiff might bring a new one without leaving 
3 the former Suit; and though in this Caſe there was a ( new De- 
(5) That fendant ; yet the Writ abated, becauſe there were two Quare imped::, 
where an _ againſt the ſame Man; and therefore a freſh Defendant could no moe 
Tees is is 
re 
ah. t⸗ and could. 


aſterwards a 5 | | | 5 5 
Replevin for the ſame Thing, there muſt not be more Defer.dants in the Replevin than there were in 
the Action of Treſpaſs, becauſe it cannot ſquare with the Averment that it is una eademgue Captio. 
Do. pl. 10. In Treſpaſs againſt two Defendants, they both pleaded in Abatement another Bill of 
Treſpaſs pending 2gainit one of them, and three Judges againſt Hi, who doubted, held the Pics 
good as to both, Carth. 96, 97 | 4 | 


Allen 34. If a ſecond Writ be brought the ſame Day the former is abated, it 


| . ſhall be deemed to be ſued out after the Abatement of the firſt. 
Dyer 227. If an Action pending in the fame Court be pleaded to a ſecond Action 
Carth. 453. brought for the ſame Thing, the Plaimiff may pray that the Record may 
Ld n: be inſpected by the Court, or demand Oyer of it; which if not given hiu 
38. 122, in convenient Time, he may ſign his Judgment. „ 5 

Carth. 51. So an Action of Battery and faiſe Impriſonment brought in B. R. 
Creamer v. the Defendant pleaded in Abatement anothec Action depending for the 
Wicket. ſame Matter in the ſame Court; the Plaintiff replied, Juod non habetur 
Ld. Raym. aligued tale recordum & petit quod recardum illud, &c inſpiciatur, without 
509, 559. giving Liberty to the Defendant to rejoin, Quad habetur tale recordum; 


and upon a Demurrer to this Wy ee the Plaintiff had Judgment ; be- 


a auſe this being a Record of the fame Court in which it was pleaded, the 
. Plaintiff might (c pray, that it might be inſpectec by the Court, if 
hd any ſuch there was; and upon this Plea the Court held the Plain- 


tiff might have prayed Oyer of the Record pleaded, and for want of 


Oyer might have ſigned Judgment, which is the quickeſt Method of 
proceeding. e i . 85 


C 


2 


the Concluſion proper to each Plea. 
e a 


12. What ſhall be ſaid a Plea in Bar or in Abatement and therein of 


2 Rol. Rep. 


2 If a Defendant pleads Matter in Abatement, and concludes in Bar, 


Lev. 312. 5 5 
Wande this ſhall be eſteemed a Plea in Bar, and the Court will give final Judg- 


2 Sand. 128. ". + ment 


7 
# % 


enable him to bring a ſecond Quare impedit than a ſecond Diſtürbance 


* e 
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on 


PLEAS any PLEADING: 

ment thereupon ; becauſe by pleading to the Action the Writ is admitted | 
to be good, and he puts the whole Matter upon his Plea. F—. F lache Caſe 

| 8 | . of Medina 
ind Stoughton, 1 Ld. Raym. $93. Holt ſaid, that if a Man pleads Matter which goes in Bar, but be- 
OR his Plea in nd it will be a Plea in Abatement ; for it is the Beginning and 
Conchition that make the Plea. See 1 Sid. 189, 190. But if he begins in Bar, though he concludes 
in Abatement ; or concludes in Bar, though he begins in Abatement, it will be a Plea in Bar. Vi 45 


| ö Z alſo 1 Ld. Raym. 694. | | | 


4 So if a Man pleads in Bar, and concludes in Abatement, this ſhall be- Page 50 
efteemed a Plea in Bar ; becauſe he could have no Writ, it he could have 
no Action ; and where there could be no Action, the Diſpute about theShow. Rep. 


Kaos 5 ificant. 4. but vide 
Writ would be inſignificant, F 6 Mod. 103. 


Lutw. 34, 36. 10 H. J. 11. f See ira. 
A Plea in Abatement may be good, though it contains Matter in Bar ; Mod. 244. 


but this is to be underſtood of ſuch Pleas as may be pleaded either in 
Diſability or in Bat; as Alienage, Outlawry, SS-. e | 


If a Matter, which may be pleaded either in Abatement, or Bar, be Lev. 312. 
pleaded in Abatement only, if the Plaintiff replies or demurs in Bar, this Comb. 479. 
will be a Diſcontinuance ; becauſe the Plaintiff does not maintain his Writ, | * 
and the Defendant may have other Matter in Bar, of which he would here- 112. | 

by be excluded. . 2 | | 5 

But if the Defendant begin ſuch Plea in Bar, and conclude in Ahate- Vent. 136. 
ment, or pleads in Abatement, and concludes in Bar, there the Plaintiff any. 30. 
may reply or demur to it, either as a Plea in Abatement or in Bar; and3 d 28“ 
if he demurs, or pleads to it as a Plea in Bar, then the Judgment is final; 
for he has cloſed with the Defendant to put the Plea to the Judgment of 
the Court, as a Bar to the Action, - . 

But if he demurs, or replies in Abatement, as he may, then the Judg- 3 Lev. 120. 

ment is Quod defende ns reſpondeat ouſter ; for then only the Writ is put 5 Mod. 103. 

in Judgment before the Court; and the Plaintiff, by putting the Writ in _ 244- 

Judgment only to the Court, has waived the Benefit of putting that Matter 

in Judgment to the Court as a Plea to the Action; and if the Judgment 

were not in Abatement, it would_not be purſuant to the Defendant's 

Prayer. < | | | | 
2 Plea in Abatement is either to the Writ or Count; if the Ac- 5 Mod. 132. 
tion is brought by Original, then the Plea is Petit judicium de brevi, and = Arguen- 
it muſt conclude in the ſame Words; if it is to the Declaration, then it 
muſt be Petit judicium de billa & narratione, for Billa and Narratio are 
the ſame, 1 nn SE 5 55 5 : f De narra- 

„ tine may be now moſt proper, as by Billa may be underſtood the Bill in B. R. 


Rep. 


It is ſaid to be the Concluſion of a Plea, and not the Matter of it, Lucas“ Rep. 
that makes a Plea in Abatement; ſo that ſhould a Man plead a Plea, 112. 
that for the Matter of it might have been pleaded in Bar, and concludes 
Petit quod brewye caſſetur, it would be but a Plea in Abatement, and the 
133 would be no other than a NReſpondeas Ouſler ; ſo vice werſa a 
lea in Abatement, pleaded in Form of a Plea in Bar, would be a Plea 
in Bar, though an ill one. ny | EG 
If a Dilatory Plea be pleaded, and the Plaintiff take Iſſue upon it, he mays Mod. 236. 
conclude with a Petit judicium & damna, becauſe there final Judgmentper Holt. 
ſhall be; but if a Dilatory Plea be pleaded, which the Plaintiff does not 
deny, but confeſſes and avoids, he muſt conciude in Maintenance of his 
Writ; as if the Defendant plead an Attainder in Diſability of the Plain- 
tiff, and he pleads a Pardon, he muſt not conclude with a Petit judicium 
& (a) damna, but in Maintenance of his Writ, _ (a) 3 Moe, 
If there are four Defendants, and after ſever] Continuances three of **'- S. P. 
them plead the Death of one of them in Abatement, wis. Petunt Judicium3 Lev. 120. 
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PLEAS AND PLEADING. 


de e 8 quod breve illud cafſetur ; this is ill in its Concluſion, and 
ſhould have been Petunt judicium ff Curia ulterius procedere vult. | 
Mod, 30. pl. Where the Matter of Abatement appears on the Face od the Record, 


99. the Plea ſhall begin and end with a Petit judicium de brevi ; but where 
+ the Matter is debors, the — ſhall ly end his Plea with a Fe 

Judicium, | 
* Page 51 1 Pleas in Abatement how reſtrained. 


As Pleas in Abatement enter not into the Merits of the Cauſe, but 
are merely dilatory, the Law has laid the following Reſtrictions on 
them: 
1. By the Statute 4 5 Anne, cap. 16. for an Amendment of the Law; 
no dilatory Plea is to be received, unleſs on Oath, and probable Cauſe 

| ſhewn to the Court. = 

Hetl. 126. 2, No Plea in Abatement ſhall be received after a Reſpondeas Oufter-; * 


1 40, for then would they be pleaded in n infini tum. 


88 | 3. They are to be pleaded befor Imparlance. 


Impar lance. | 
Vide the 4. When Iſſue is joined on Aim, if found againſt the Defendant it 
vent follow-ſhall be peremptory, 
ing Diviſion, | | | 
Salk. 2. pl.3. F. Nothing ſhall be 0 in 1 of a dei. Fa. upon a ads; 
ment that was pleadable in the original Action; for it would be un- 
reaſonable he ſhould diſable the Plaintiff from having Execution, ſince 
he admitted him able to have his Judgment. : | 
Cro. Jac. 82. 6. Though a Plea in Bar, being certain to a common Intent, i is good, | 
+ every dilatory Plea or in Abatement muſt be good to every Intent, 
Hob. 2 49 7. The Defendant ſhall not plead in Abatement two Outlawries, or- 


. Carth. B, . two Excommunications ; Duplicity being a Fault in Abatement as well 
| as in Bar. 
2 Lut 8. A Plea in Abatement muſt be put in within four Days after the Re- 
N turn of the Writ; becauſe the Perſon coming in by the Proceſs of we 


Hob. 19. Court ought not to have Time to delay the Plaintiff, $. 
$ Unleſs re- 


turnable the laſt Day of the Term, and then within the firſt four Days in che next Term. 


Carth. 363. g. InPleas in Abmewent;. which relate to the Perſon, there is no Ne- | 


py 4. pl.9. ceſſity of * a Venue, all ſuch Fleas being t to be tried here the Action 


414 4. is laid. 


14. of the ** on a Plea in e and how far pe- 
5 . 


velv. 112, The 1 for the Defendant on a \ Plea 3 in Abatement i is uod breye 
Vent. 22, or Narratio caſſetur, and for the Plaintiff a Reſpondeas Outer || ; but if Iſ- 
2 Show. 42. fue be joined on a Plea in Abatement, and it be found for the Plaintiff, 
pl. x it ſhall be (a) peremptory againſt the Defendant, and the Judgment ſhall. 

o* P© be Quod recuperet ; becauſe the Defendant chuſing to put the whole 


remptory on 


Iaqdictments Weight of his Cauſe upon this Iſſue, when he might h e had a Plea 1 in 


for capital Chief, is an Admittance that he had no other Defence. 

Offences. 

2 Hawk. P. C. 334. I 3 
; 5 It If the Plaintiff has denmmrred. 


Alſo 


PLEAS any PLEADING. 
Alſo if the Defendant (a) demurs in Abatement, the Court will e 
final Judgment, becauſe there can be no Demurrer in Abatement; for Salk. 220. 
if the Matter of Abatement be dehors, it muſt be pleaded; if intrinſic, 5 Bd. 198. 
the Court will take Notice of it ex eici&c. | | (a) But a 
| Demurrer 


in Abatement to an Indictment for a capital Offence or Appeal of Death ſhall not conclude the Party, 


but he ſhall have Leave to anſwer over to the Offence, 2 Hawk. P. C. 334. 


If there be two Defendants, and they plead two ſeveral Pleas in Hob. 2g0. 
Abatement, and there be Iſſue to one, and Demurrer to the other, if the 
Iſſue be found for the Defendant the Court will not proceed on the De- Page 52 
murrer; & fic vice verſa; for in both Caſes, the Writ being once abated, 

it would be impertinent to judge whether it ought to abate on the other's 

Plea. 7805 | nh 125 
If on a Plea in Abatement a Reſpondeas Ouſter is awarded, and after- Carth. 447. 
wards the Defendant pleads in Chief, and there is a Verdict for the Plain- 5 Mod. 399. 
tiff; yet if the Plea in Abatement does not appear to have been entered Ld. Raym. 
on the Nifi prius Record, Judgment will be arrefted ; for it being en- 349. 
tered on the Plea Roll (which was in Court) it muſt be mentioned in the - 

Nift prius Roll, otherwiſe it does not appear that it was a Verdict in the 
ſame Cauſe. 3 N | 


15. Foreign Plea, 


A) Foreign Plea is when the Defendant pleads ſuch Plea as car-2 Lil. Reg. 
ries the Cauſe out of the County that it is laid in, by ſhewing that the 299: 
Matter alledged is not as to it's Trial within the Juriſdiction of that (5) Muſt be 
Court. 5 ingroſſed on 
N Parchment, and ſigned by Counſel. 2 Lil. Reg. 299. 


As this Plea is merely dilatory, and ouſts the Court of its Juriſdiction, Lit. Rep. 
it hath been held, even before the Statute of 4 & 5 Anne, c. 16. that it236- | 
muſt be on Oath, and (c) before Imparlance ; and if the Defendant refuſes Style 225; 
to make Oath + of the Truth of his Plea, the Plaintiff may ſign Judg- N 97. 
ment as upon a Nibil dicit. „ (e) Vent. 
| 180. | 


+ He muſt ſwear the Plea is true in Subſtance and Matter of Fact. To fay it is 2 true Plea may be 
evaſive, and will not do, Fort, 34i. Stra. 705. ; | | | 


lf a Defendant in a Corporation Court pleads a foreign Plea, which Hetl. 126. 
is collateral, as in Debt upon a Bond, if he pleads a Releaſe made in 2 1 Oe 
Place out of the Juriſdiction of the Court, it need not be received without in. 
Oath ; but if in Covenant, or Debt for Money to be paid at another Place, 
he pleads Payment accordingly, or Covenants performed in the Place 
limited, which was out of their Juriſdiction, it ought to be received wich- 
nh „ E | ; | 
If there be a Cauſe removed from Canterbury into B. R. by Habeas Paſch. 26. 

Corpus, and the Plaintiff declares here upon a Demiſe in London of a Car. 2. in 
Houſe in Canterbury; if the Defendant pleads an Entry and Ouſter in B. K 
Canterbury, ſo that this cannot be tried here; this is not a foreign Plea, 1 
becauſe it ariſes naturally upon the Caſe; ſo if Matter ariſe within two 8s. C. 
Counties, and the Plaintiff lays it in one, tis not a Foreign Plea for the 
Defendant ta plead any Matter in the other. _ | 
In real Actions in (4) London if a (e) Foreign Plea be pleaded, it ſhall; H. 4. 12. 

„ | Ns | Es | d)How Fo- 
reign Pleas in Wales ſhall be tried, wide the Statute 34 & 35 H. 8. c. 26. (e) This ng the 
Equity of the Statute of Gl/ouc. c. 12. which vide ex pbunded 2 Inſt. 32 4-3. which extends to rea! 
Actions only wherein Voucher lies, and not to perſonal, 2 Leon. 39. Sand. gs, 
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E AS "AND PLEADIN G: 

be ſent into the Common Pleas to be tried; but otherwiſe it is in Perſona] 

Actions. 5 CC N | BE SE; 

1 Aatient Demeſne, and all Pleas of Privilege 8, are Pleas to the jutiſ- 
| 5 But s diction; but they are not foreign, and therefore they are to be received 
Defendant is Without an Oath. e e | e 


privileged, | „ Ros os CLE 
as an Officer of a Court, Cc. requires an Oath, Forteſcue 34t. 


Stile 225. . Tf a Perſon be ſued in an Inferior Court on an Obligation conditioned 
OY V- to pay Money out of the Juriſdiction of ſuch Court, and the Defendant | 
e, pleads Payment according to the Condition; this is not ſuch a Foreign 
lea as need be on Oath. - „„ 3 
So if in Covenant brought in London for Payment of a certain Sum of 
Money on the Return of a Ship, the Defendant pleads, that the Ship re- 
* Page 53 turned to ſuch a Place in Cornwall; ard thereupon the Plaintiff * de- 
Sid. 234 murs ; and adjudged, that this Plea is not good; for the Matter beirg 
_ Cillinry Sus tranſitory, the Defendant cannot oblige the Plzintiff to change bis Action, 
? 3 but muſt plead to it in ſuch Place as he has laid it; and had the Matter 
been local, then it would have amounted to a foreign Plea, which 
muſt have been put in on Oath, _ f 5 _ 
Vent. 180, But where a Prohibition was prayed for to the Court of the Compter 
Sr. Aubin v. in M cod. ſtreet, London, to an Action of Debt there commenced, for thar 
* the Defendant, had pleaded before any Imparlance, that the Cauſe of 
Action did ariſe at a Place out of their Juriſdiction, and offered to have 
| ſworn his Plea, and they refuſed to accept this Plea ; and upon this 
(a) For this Matter a Prohibition was granted; for (a) inferior Courts have not 
2 Title Cognizance of tranſitory Things which ariſe in Places out of their Juriſ- 
r. N diction; but then it is not ſufficient to ſurmiſe ſuch Mattter for a Prohibi- 
| tion; but a Plea to that effect muſt be tendered in the inferior Court, and 
that before Imparlance, and it muſt be on Oath, and then, if refuſed, a 
Prohibition ſhall be granted, or upon ſuch Refuſal a Bill of Exceptions 
may be made. V : . 
Carth. 40% In Debt brought in B. R. the Plaintiff laid the Viſne in ſuch a Place 
5 Mod. 335. within the County Palatine of Cheſter, which County was alſo in the 
8 ; Margin of the Declaration; the Defendan: without Imparling pleaded 
n, by Attorney, that he is, and at the Time of the Action brought was, 
reſident at the ſaid Place within the faid County; and fo prayed Judg- 
ment, if the Court of B. R. ought to hold Plea of this Matter The 
Plaintiff taking this to be a foreign Plea rejected it, as not being on 
Oath, and ſig ed Judgment: But per Holt C. J. a foreign Plea is where 
the Action is carried out of the County where it is laid, which in this 
Caſe was not done; fo that this is only a Plea to the Juriſdiction of the 
| Court, which is never ſworn ; fo the Judgment was ſet aſide. 3 
6 Mod. 146. In Debt brought in London, a Prohibition was moved for, and ruled 
2 = V- nifi, upon Suggeſtion, that the Defendant had tendered for Plea below, 
83 that the Cauſe did ariſe ont ef their Juriſdiction, and offered to make 
| Oath of the Truth of his Plea; and it was ſhewn, that he tendered his 
Plea after the Court was up; whereas it ſhould be in propria perſona, 
and in Court; and though an Affidavit was offered in B. R. of the 
Truth of his Plea ; and one Turner's Cafe was quoted, where a Prohibi- 
tion had been granted upon ſuch an Affidavit here above without Oath 
of it below; yet per Powel, Gould, and Powis, abſente Holt, the Rule 
was diſcharged ; for in all Pleas that ouſt a Court of juriſdiction, whether 
inferior or ſuperior, there muſt be Oath in that very Court of the Truth 
of the Plea. 1 TV 
peer Wits If one be ſued in an inſerior Court for a Matter out of the Juriſ- 
hams 476, Giction, the Defendant may either have a Prohibition from one of the 
11. 135. . e t Common 


— 


| PLEAS anv PLEADING. 
Common Law Courts of Weſtminſter Hall; or in regard this may hap- 
pen ina Vacation, when only the Chancery is open, he may move that 
Court for a Prohibition; but then it mult appear by Oata made, that 
the Fact did ariſe out of the Juriſdiction, and that the Defendant ten- 
deted a foreign Plea before Imparlance, which was refuſed; and if a 
Prohibition has been granted out of Chancery 7mproviae, and without 
' theſe Circumſtances attending it, the Court will grant a Superſedeas 
W „ | WE. | 
If it appear on the Face of the Declaration, that the Matter is out of the peer Wil- 
Jjuriſdiction of the Court, then a Prohibition will be granted without Oath liams 447. 
of having tendered the foreign Plea ; and in theſe Cafes Equity imitates 
the (a) Common Law. | 1 | (a) In 
| 8 2 | ED | Motion for 


a Prohibition to an Fccleſiaſti cal Court, as to more than appears on the Face of the Libel, there 
_ muſt be an Affidavit of the Truth of the Suggeſtion, 2 Salk. 549. pl. 8. 25 


* On a Rule to ſhew Cauſe why an Attachment ſhould not be granted“ Page 54 
againſt the Mayor of Marlborough, for refuſing to accept the Defen- Hil. 12 G. . 
Gdant's Plea in his Court, it was held not to be ſufficient for a Defen- in B. R. 
dant in a Court below to bring his Plea into Court, and offer to make (% 0 
Oath of the Truth of it; but that he muſt tender his Plea with an 
Afidavit annexed of the Truth thereof, and that this muſt be done before 
a general Imparlance ; but that he might have prayed a ſpecial Imparlance, 
and then have come to the next Court and pleaded : It was alſo held, that 
the proper Way of proceeding was not by Attachment, but that a Prohi- 
bition ſhould have been moved for; and ſo the Rule for an Attachment 
was diſcharged. —_ $447 yt DONS 
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(6G) Df Pleas in Bar and in Chief: And 


«us 


F oe oe Ones oe en .. own rr ono Wont 


* 


1. Of the General Iſſue, and how formed. 


PEE is thus defined by my Lord Coke, a fingle, certain and material Co. Lit. 126 
Point iſſuing out of the Allegations and Pleas of the Plaintiff and De- 
tendant, conſiſting regularly of an Affirmative and Negative, to be tried 
by twelve Men; and is either General or Special. ; | 
The General Iſſues were contrived in ſuch Words as were moſt proper 
to deny the whole Fact in the Declaration; as in a Charge of "Treſpaſs, 
the General Iſſue is (6) Not guilty, in Debt that he owes nothing; fc if 65 That 
_ the Action is grounded on a Specialty, Non eft ſa&um, or that it is Not his Not guilty 
Deed ; for the Debt being grounded on a Specialty, he admits the Debt, is a good - 
unleſs he denies the Deed ; for the Seal continuing, it muſt be difſolvedFies to any 
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£0 ligamine quo ligatur. | isfeaſance 


whatſoever. 


. e ED | | Cro. Eliz. 
257. 3 Mod. 324. Skin. 280, (c) Cro, Jac. 377, $31. to an uſurious Bond or Sheriff's Bond 
Non eft fadtum cannot be pleaded, but muſt be avoided by ſpecial Pleading. Hob. 72. & wide Titles 
Sheriff and Uſury. th 0 REES Og nn: FW TR | . 1 ; 1s | 


N N 
— — Ree 

8 — 2 2 
— . 8 


An Iſſue being taken generally referreth to the Count, and not to the Co. Lit. 126. 

Writ; as in Account, the Writ chargeth him generally to be his Re-“ 

ceiver, the Count chargeth him ſpecially to be his Receiver by the Hands 

of 7. The Defendant pleadeth, that he was never his Receiver in Man- 
„ e | „„ 
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PLEAS AND PLEADING, 
ner and Form, Fc. this ſhall refer to the Count, ſo as he cannot be charged 
but by the Receipt by the Hands of 7. 
Co. Lit. 126. An Ifſue ſhall not be taken on a Negative pregnant, which implieth 
4. another ſufficient Matter; but upon that which is fingle and ſimple, as 
5 Ne dona pas per le fait implies a Gift by Parol, and neee the Iſſue 
5 8 muſt be Ne dona pas modo & forma. 
Co. Lit. las. Some lfſues be good upon Matter affirmative and negative, albeir the 
w Affitmative and Negative be not in preciſe Words; as in Debt for Rent 
| upon a Leaſe for Years, the Defendant pleads, that the Plaintiff had 
nothing at the Time of the Leaſe made ; the Plaintiff — that he 
was ſeiſed in Fee, c. this is a good Iſſue. 
Co. Lit. 146. Where the Iſſue is joined of the Part of the Defendant, the Entry 4 ls 
23 H. 6.21 K. de hoc ponit ſe ſuper Patriam ; but if it be of the Part of the Plaintiff, 
321-30 Entry is Ez hoc petit quod inquiratur per Patriam. | | 
Co.Lit.126, There be ſome negative Pleas which be Iſſues of themſires, where- 
a. unto the Demandant or Plaintiff cannot (a) reply, no more than to a 
Pe General Iſſue, which is Er pradifus A fimiliter ; as if the Tenant 
Page 35 * do vouch, and the Demandant counterplead, that the Vouchee or any 
| of his Adceſtors had any Thing, Sc. whereot he might make a Feoff- 
(a) The ment, he ſhall conclude, E- hoc petit quod inquiratur per patriam ra- 
2 * diqus tenens ſimiliter; ſo in a Fine pleaded by the Jenant, Cc. the De- 
would be mandant may ſay, Quod partes e. m_ hbabuerunt, and Hoc petit quad 
inconveni- inguir & præ dict tenens ſimiliter; ſo in a Writ of Dower the Tenant 
ent to 89.99 pleads, Unques ſeiſe que dower, he ha | conrruge; Et de hoc 1 885 75 ſuper 


| oo patriam & prædict petens ſimiliter. 


cauſe to re- 
ply generally would leave it too bins 904 comprehenſive, and to . 205 particular Kind or Eſtate 


| would be too narrow, ud conſequently Immaterisl. Will. Rep. 259. 


ef Every Iſſue conſiſts = IM an (b) Affirmative and Negative; and an Ifue 
Serge Fg ll rendered muſt b d, and ef be Pleadi 
Sand. 338. NE once well tendered muſt be accepted, and c oſes the Fleadings. 
Lutw. 623, 
1139. Comb. 85. (5) A DiftinQion was s thus taken by Counſel, VIS. that where an Aﬀrmat've 
came after a Negative, there Iſſue ought not to be joined, but ought to be left on the other Side; 
but where the Affirmative was firlt and the Negative came after, there it ought to be joined. But 
Holt, Ch. J. ſaid he had never heard of this . and therefore gave but little * to it. 


Carth. 88. 


Cro. Eliz. In an Audita "Eg to "avid the Execution of a "REF DIR the 
754"S Plaintiff ſets forth, that it was defeazanced upon Payment of divers Sums 
| Thill, of Money at certain Days, and that he was at the Place appointed and 
| tendered the Money, and that the Defendant was not there to receive it; 
(0 A Pro. the Defendant pleaded (c) Proteſtando, that the Plaintiff was not there to 
| teſtation pay it; and that he was there ready to receive it, abſaue hoc, that the 
availeth not Plaintiff was ready to pay it; which being ſpecially demurred to, the 
the Party Court held the Plea naught ; and that there being an expreſs Affirma- 
_ that taketh tive and Negative, there ſhould have been no Traverle ; for ſo — may 


if th 
2 Sees 0 traverſe one —_ another ad inſinilum. 


againſt him; | 
and therefore, if the Iſſue be fund for a Villein, he is infranchiſed for ever; nad yet in ſome 

ſpecial Caſcs, albeit the Iſſue be found againſt him that maketh the Proteſtation, yet he ſhall take Be- 

nefjit of his Proteſtation; as if a Man entereth into Warranty, and taketh by Proteſtation the Value of 

_ Leys _ the Plea be found agaialt him, yet the Proteſtation ſhall ſerve him for the Value. 
o. Lit. 126. a. 


Lucas's The Res ſon of; joining Iſtue is, that the Party may come prepared to 
1 | defend one ſingle Point; which holds in all Cafes, except in Barratry ; 
Ticle Bar. and even in that Notice mult be given of the Point the Proſecutor intends 
ratry. to proceed on. 

Raym- co, In an Action of falſe en the Defendaat juſtifies by Force 
1772 128, of a Latiat out of B. R, "of Force of wich he took bim; the 2 
164 | | tl! 


8 PLEAS Ap PLEADING, 
tiff replies, that he did it de injuria ſua propria, &c. It was moved, Be. v. 
that this was naught after a Verdict, and not helped; but the Court Halter. 
held it well after a Verdict; but that upon Demurrer it would be naught, | 
as being multifarious, jumbling Matters of Record and Matters of Fact 

togerher. | — | | 5 
| * Action of Debt was brought upon a Recovery in the Court of Lev. 193. 

Norawich ; the Defendant ſhews, that the Court is holden by Cuſtom Sid. 392. 
| before other Perſons, abſue hoc, that the Plaintiff ſuch a Day reco-? me * 

vered ſecundum conſuetudinem, Cc. upon which it was demurred; and . N 

in Defence of the Plea it was ſaid, that it is not the Record that is Repoſs. 

put in Iſſue, but the Cuſtom only, and that may well be traverſed ; 

for which were cited Hob. 244. Hutt. 20 1 K. 3. 9. But the whole 

Court held the Plea pregnant and inſufficient; for he has made the 
Day Parcel of the Iſſue, which he ought not to have done, but have . 

faid only (a) Mode & forma; and they held clearly, that rhe Cuſtom & to#Page 56 

hold Courts might well have been traveried, if that Point had been ſingly 
| brought into Iſſue ; but here Matter of Record is mixed with Matter of 


Fact, which is ill on a general Demurrer ; and therefore Judgment was (%, Where 
cabs Toad PE arp * modo & for- 

given for the Plaintiff. | en Hr 

| the Sub- 


- ſtance of the ITue, and where but Words of Form, this Diverſity is to be obſerved; where the 


Iſſue taken goeth to the Point of the Writ or Action, there mode & forma are but Words of Form 

but otherwile it is where a collateral Point in Pleading is traverſed; as if a Feoffinent be alledged 
by two, and this is traverſed modo & forma, and it is found the Feoffment of one, there modo & forma 

is material; ſo if a Feoffment be pleaded by Deed, and it is traverſed, abſque bac, qued feoffavit 
modo & forma, upon this collateral Iſſue modo & forma are ſo eſſential, that a Jury cannot find a 
Feoffment without Deed. Co. Lit. 281. b, | | i 


2. Immaterial and inſormal Iſſues, and where aided. 
Here the general Rule is, that where the Iſſue is immaterial, a Verdict Yide Title 
will not aid it; but where it 1$ only informal, it is helped. | Amendment. 
An immaterial Iſſue is, where what is immaterially alledged by theCarth. 371. 
Pleadings is not traverſed, but an Iſſue taken on ſuch a Point as will Lev. 32. 
not determine the Merits of the Cauſe ; an informal Iſſue is, where it is“ Mod. 137- 
not traverſed in a right Manner. 


- 


A Verdi cannot help an immaterial Iſſue, becauſe what is alledged Cro. Eliz. 
in the Pleadings is not put in Iſſue; or if it be, it is not deciſive 227. | 
between the Parties, and ſo the Verdict is no good Foundation for Brown. 229. 
_ the Judgment ; and if what is material in the Pleadings be not put in a Rol. Rep. 
Iſſue, it is not made neceſſary to be proved on that Trial; but it it'be 117. 
not deciſive, then what is neceſſary to be proved on the Trial will not in Cro. Jac. 
all Caſes be a Foundation for the Judgment; for the Courts in theſe 580. 
Caſes are Judges on what Point they ought to go to Iſſue, ſo as to be a 
legal Charge by the Plaintiff, or Diſcharge by the Defendant; fince it is 
the Province of the Judges to ſettle the Matter of Law, and the Jury the 
_ Matrter of Fat. i „ 
If the Plaintiff declares upon a Promiſe to find the Plaintiff, his 3 Leon. 66. 
Wife and two Servants, with Meat and Drink for three Years, upon £Kiree v. 
Requelt ; and the Defendant pleads, that he promiſed to find the Plaintiff Leer. 


2 Leon. 199. 


and his Wife with Meat, &c. ab/que hoc, that he promiſed to find, &&. 8 C. cited. 
for two Servants, Cc. and the Plaintiff replies, that he did promiſe to Godb. 36. 
find, Cc. for three Years next following, & hoc petit Tc, and thereupon S. C. cited. 
a Verdict is found for the Plaintiff ; yet he ſhall not have Judgment; 
for the Promiſe in the Replication is not the fame with that in the De- 

claration, which was traverſed by the Defendant ; and ſo there is no Iſſue 

Joined, "and therefore is not helped by the Statute. $ Hie the Fa& 

Os | 4 Was as 

| pleaded by the Defendant, the general Iſſue would have been the proper Plea, and the mods & forma 
would have been material. | | 5 | | 


Vor. IV. | F | If 
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Carth. 371. 
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| PLEAS any PLEADING. 
Cro. Jac. Tf in Debt on a Bond conditioned for the Payment of 105 JI. at a certain 
585. Day and Place, the Defendant pleads, that at the Day and Place he paid 
3 prædict 100 l. guas ſolviſſe debuit ſecundum for mam & eſfedum conditio- 
Hob. 13. nis; and the Plaintiff replies, uod non ſolvit præ dict“ 105 1. Cc. and a 
| Co. Car. Verdict is found quod non ſolvit the ſaid 105 J. yet the Plaintiff ſhall not 

593. have Judgment ; for præ did“ 1c l. ſhall not be intended the 105 /. and ſo 
3 * they meet not, and there is no Iſſue. 5 | ED 1 
Jus If in a Sci. Fa, upon a Judgment againſt the Adminiſtratiix of F. §. 
| Cre 0999 the Defendant pleads, that the faid F S. made B. within Age his Exe- 
” 808. ad. eutor. and that Adminiſtration durante minore tate of the laid B. was 
judged by committed to the Defendant, and that ſuch a Day the ſaid B. attained 
three the Age of Seventeen, and then refuſed to be Executor, c. and that 
Judges when the ſaid B. attained his ſaid Age the Defendant had fully adminiſtred. 
1 Sc. And the Plaintiff replies, that at the "Time the ſaid B. came to his 
there was no ſaid Age devaſflavit diverſu bona, Cc. and the Defendant rejoins, Quod 
Iffue, and ipſe non devaſiavit, Cc. and thereupon Iſſue was joined, and found for 
ſo the Ver- the Defendant; ſhe ſhall have Judgment; for the Devaſtation muſt be in- 
ee bros tended by the Adminittratrix, and the Plaintiff ſhall not avoid the Verdict 
the Stante by an Exception to his own Replication. _ 
of Jeofails. 1 

Hetl. 35. Lit. Rep. 32. S. C. 


page 57 In Treſpaſs the Defendant pleads an Accord between the Plaintiff and 

Rol.Rep.86. F. S. of the one Part, and the Defendant of the other Part; the Plaintiff 

| replies, Quod non habetur talis concordia between the Plaintiff and Defen- 

dant, gualis the Defendant had alledged ; and on Iſſue joined a Verdict for 

the Plaintiff ; yet he ſhall not have judgment; becauſe the Plaintiff does 

not traverſe the ſame Concord that is ſet ont in the Lefendant's Bar, but 

puts another Concord in Iſſue, not alledged in the Detendant's Bar, be- 

tween the Plaintiff and Defendant only, ard the Court cannot be certain 

, which is proved on the Trial; and though ir may be ſaid in this Caſe, that 

either may bar the Action, yet only one I hing is to be put in Iſſue; and 

ift it ſhould be otherwiſe, there would be no Correſpondence between the 

Perobata and Allegata. | oe, 

oO _ In Debt on a Bond conditioned for the Payment of 8 J. on a certain 

1 Day, the Defendant pleads Payment on the Day in the Condition, E: 

Taylor. die hoc ponit ſe ſuper patrian, & prædid' the Plaintiff ſimiliter; and found 

Sid. 290. for the Plaintiff; here the Defendant has cloſed the Iſſue on the Plaintiff 

8. C. cited. py the Hoc ponit ſe ſuper patriam ; vet the Deferdant cannot take Ad- 

vantage of the Informality of his own Plea, and it is waved on both Sides 

when they go to Iſſue on the Subſtance of it. ä 3 

Sid. 341 But if in Treſpaſs the Defendant pleads a ſpecial Juſtification, and the 

Ceo: Jac. Plaintiff replies de injuria ſua propria ebſque tali cauſa, there though 

599, S. P. the Iſſue is found for the Plaintiff, yet it is wrong after Verdict, be- 

adjudged. cauſe the Injuria ſua propria does no more than affirm the Declaration, 

pra "ee. 1 and does not confeſs or deny the Bar; and therefore the Giſt of the Bar 

Nase is not put in Iſſue at all, but rather ſtands by the Replication ſince the 

Stile 130, Cauſe is not traverſed ; for ſaying it was de Injuria ſua propria is no more 

198. than ſaying, that notwithſtanding the Cauſe mentioned in the Bar the De- 

” ——_ ſendant committed the Injury, which the Bar being a ſuffictent Excuſe 
2 . cannot be; but it does not in the leaſt put the Bar in Iſſue. | 


Vent. 70. — 5 
S. P. ſaid to have been adjudged. 8 Co. 66. 


The Poſition in this Paragraph is too general. There are many Caſes where the general Re- e 


plication with the general Traverſe is ſufficient, Many where is is not. Vide 5 Com. Dig. 87, 112. 
| Id, 319, Ge. 3. e „„ 


K. 
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Badneſs of the Plea, and for its 
the Defendant, yet the Plaintiff ſhould have Judgment ; becauſe the De- 


PLEAS AND PLEADING, | 
If in an Aſumpſit for Wares ſold, the Defendant pleads quod tempore Sid. 341-2. 
9% Yc. he was an Infant, and the Plaintiff replies they were for Ne- Cha e 
ceſſaries, & hoc petit quod inquiratur per Patriam, Cc. and thereupon — 
Iſfue is joined, and a Verdict found for the Plaintiff; though this Traverſe 
is intotmal, becauſe the Plaintiff ought not to have cloſed the Iſſue, but 
to have given the Defendant an Opportunity of rejoining, that there might 
have been a proper Negative to his Affirmative; yet ſince the Mat- 
tet of his Replication is put in Iſſue, viz. whether they were Ne- 
ceſſaties or not, the Defendant has waved all Objections to the Form, and 
by ſuch Waver it appears that he is not any ways injured by not rejoin- 
ing, and it being found that they were Neceſſaties, the Plaintiff ought to 
rail. N | | n 
b In Debt on a Bond conditioned for the Payment of 60. on the 25th Cro. Jae. 


of June, the Defendant pleads Payment on the 20th of June ſecundum 435: 


for nam & effectum conditionis, & ſur ceo Iſſue is joined, and the Verdict g . 
finds quod non ſolvit Gol. at the 2oth ; the Plaintiff ſhall not have Judg- 81 
ment, for the Iſſue is dehors the Matter of the Condition, and fo void, 


and it might have been paid the 25th, though it was not paid the 2oth, ſo 


that it does not appear the Condition was broken ; but where the Iſſue 
is deciſive between the Parties, though it be not ſo apt, yet this ſhall be 
cured after a Verdict. | | | 


As in Replevin the Defendant avows that Ellen Enderby was ſeiſed in Cro. Jac.44. 


Fee, and took Pigolt to Huſband, and had Iſſue by him Thomas ; that Yelv. 54. 
Ellen and Thomas granted a Rent-Charge for which he diſtrains ; the $729 Ve 
Plaintiff replies, that one Fiſher being ſeited in Fee gave the Land to“ 

J. Enderby in Tail, who had Iſſue Ellen, that J Enderby died and 
Ellen entered, and being ſeiſed in Tail took Figott to Huſband, and 


* had Iſſue Thomas, who is dead, who granted, c. abſque hoc, that Ellen *Page 58. 


was ſeiſed in Fee; tho' this was an informal Iſſue, for the Plaintiff ought 


to have traverſed that Thomas the Grantor was ſriſed in Fee; yet it is a 


deciſive lſſue, for it is allowed on both Sides that Thomas was in by De- 


ſcent from Ellen; and if Ellen was ſeiſed in Fee, Thomas was ſo too, and 


If in Debt upon a ſingle Bill the Defendant pleads Payment, without an 5,02.) 43. 
ichol's 


_ accordingly. 


In an Action of Debt, if Not Guilty be pleaded, and there be a Verdict Noy S8. 


for the Plaintiff, it ſhall be aided by the Statute ; becauſe being an ill Plea, Cro. Eliz. 


and a falſe one, the on have his Judgment, both for the 2 tn. 184. 
alſhood ; but if the Verdict had been for 


claration is not anſwered by the Plea. | | 
So if in an Aſumſit the Deſendant pleads Not guilty, and thereupon Iſſue Cro. Eliz. 


is joined, and found for the Plaintiff, he ſhall have Judgment; though this 470. 


is an (a) improper Iſſue in this Action, yet becauſe there is a Diſceit al- - - day 


ledged, Not guilty is an Anſwer thereto ; and it is but an Iſſue mis-joined, (a) Where ; 
which is aided by the Statute. I ins Debt 


| — | | „„ againſt an 
Executor upon the Bond of his Teſtator the Defendant pleaded Nen eff facbum. Hard. 458. 


lf in Debt againſt A. as Executor of B. the Defendant pleads, that B. Hob. 49. 


died inteſtate, and that Adminiſtration of his Goods was committed to e v. 


1 C. and the Plaintiff replies, that before the ſaid Adminiſtration granted Male. 


Fi --- divers 
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| PLEAS any PLEADING. 
divers Goods, Ec. came to the Hands of the Defendant, which as Execu” 
tor to the ſaid B. adminiſtravit ſeu aliter ad uſum ſuum proprium diſpoſui 
& conwertit, c. and thereupon in the Disjunctive Iſſue is joined, and 
found tor the Plaintiff, he ſhall have judgment; for the Point in Iſſue is 
directly found, and fo it is within the Statute ; and this alſo is no impro— 
per lfſue ; for whether he adminiſtred or converted to his own Ule, both 
muſt be as Executor. „ | | 3 | 
Hob. 113- [f in Replevin the Defendant avows for Damage- feaſant, and the Plain- 
tiff replies, that he was ſeiſed in Fee of a Meſſuage and certain Land, and 
that J. S. was ſeiſed of another Meſſuage and Land, and that they two, 
and all thoſe whoſe Eſtate, Ic. had Common, c. in the Place where, Cc. 
and conveys to himſelf the other Meſſuage and Lands for Years, and fo 
juſtifies, Ic. and the Defendant traverſes the Preſcription, and it is found 
for the Plaintiff ; though the Preſcription thus confeſſed for ſeveral is 
(a) If in groſsly faulty, and (2) the Iſſue thereupo2 confuſed, yet after Verdict it 
Debt upon Was ſaved by the Statute. 8 : - . 
an Obligati- | | „% np 5 | 
on the Defendant pleads the Statute of Uſury, & gued corrupte agreat' fuit, Cc. & quod querens cor- 
rupte recepit, the Uſary and Iſſue is taken upon both, and found tor the Defendant, he ſhall hae 
Judgment; though this Iſſue is double, the one Part material and the other not. Moor 574. pl. 700 · 
If ia Debt for Rent the Defendant pleads Ni Hab' in Tenementis, and the Plaintiff replies quod hab" 
bonum & ſufficientem ſtatum, &c, bat does not ſhew what in particular, and thereupon Iſſue is joined, 
and found for the Plaintiff, hg ſhall have Judgment; for though the Iſſue is informal, yet the Sub- 


ſtance of the Matter is ſound, vis. that he had an Eitate, Cc. Glaſs v. Gill, Yelv. 227. Cro. Jac. 
312. & wide 2 Bull. 41, . 9 88 | 


If in an Action of (5) Covenant the Plaintiff afſigns a Breach, that the 

Defendant was not ſeiſed in Fee, & /ic infregit conventionem; and 
* Page 59* the Defendant pleads Non infregit conventionem; and thereupon Iſſue is 
Sid. 289. joined, and a Verdict for the Plaintiff, he ſhall have Judgment; for this is 
Lev. 183. but an informal IMue, | | Ce: 
I alfinghan | - „0000 8 
v. Comb, (6) So where the Covenant is to repair, and the Plainriff aſſigns the Breach, that the De- 
fendant ſuſſered the Houſes to be ruinous, & fic non reparavit, and the Deſendant pleads that he 
did not ſuffer them to be ruinous. Moor 399. Cro. Eliz. 457, 2 Leon. 116. ; 


Sid. 444. In an Action of Aſſault and Battery, the Deſendant pleads, that the 
Vent. 70. Plaintiff neglected his Service, per quod moderat caſtigavit; the Plaintiff 
N ROO 623: replies, Quod non moderate caſtigawit; and the Iſſue was found for the 
Plaintiff; though this be an informal Traverſe, being rather a Traverſe of 
the Chaſtiſement than of the moderate Manner of doing it, and the right 
Traverſe ſhould have been De injuria ſua propria abſque tali cauſa, yet 
after Verdict it is good; becauſe the Jury have aſcertained that he did 
not beat him moderately. 8 5 3 5 
If an Iſſue be on a Point that is impoſſible in Subſtance and Nature of 
the Thing, it is not cured by the Verdict; but if it be only impoſſible in 
the Manner and Form of it, a Verdict will cure it; for where the Sub- 
ſtance is impoſſible, no Verdict can cure it, becauſe it cannot make that 
true which cannot poſſibly be; but where it is only impoſſible in the 
Manner of it, there the Thing which is poſſible may be found to be or 
(e) Hob. not, and the Manner which is impoſſible totally rejected; (e) as if an 
112, 113. AQton of Aſſault and Battery be we th and the Defendant juſtifies by 
T conveying to himſelf an Eſtate by Copy of a Parcel of the Manor of 
. C. whereof D. is ſeiſed, and that the Plaintiff came upon it, and 
that he laid his Hands molliter ; the Plaintiff replied, and conveyed to 
himſelf an Eſtate by Copy of another Parcel of the Manor, and 
that D. Lord of the Manor, had for himſelf and Tenants a Way 
over the Defendant's Piece of Land; Ifſue is joined, and Verdict for 
the Plaintiff ; this is a void Preſcription, a Copyholder being originally 
but a Tenant at Will, could not preſcribe at Will, but in the Name of 
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daant pleaded a Judgment upon a Bond dated anno quinto Regis nunc, 
where it ſhould have been Regis Fac. and that he had not Aſſets ultra to 
| ſatisfy that Judgment; and thereupob the Plaintiff joined Iſſue, that the 


any material Point of the Declaration; but (@) he cannot plead a Plea 


2 


% 


PLEAS AD PLEADING, 


the Lord, for an Eaſement ; and for an Eaſement out of the Manor he 
could not preſcribe in the Lord's Name, but muſt lay it by Cuſtom as the 
Lex laci ; but being laid here by way of Preſcription it is in its own Nature 


void; and the Verdict could not mike that which was repugnant to the 
Nature of the Thing to be true or talſe, and by Contequence could not 


help it. 


But in Debt on a Bond conditioned for the Payment of 100 on 31 Sep. Cro. Car. 78. 


| tember, and Defendant pleads Payment at the Day, and it is found againſt Jon. 140. 


Laich 158, 


him, the Plaintiff ſhall have Judgment; becauſe the Payment is what Ne v6; 


is material, and the Day is impoſſible and altogether idle and void ; Purcheſe _ 
for not being paid before 'the End of that Month the Obligation is Jegen. 


abſolute. 


If in Treſpaſs Iſſue is taken, that the Prebend of A, and all his Pre- Hob. 11). 
deceſſors, Ec. had uſed Time out of Mind to keep a Shepherd, for the er v. 
better keeping together their Sheep feeding in the ſaid Paſture from the * . 
Sheep of T. Earl of S. and the Iſſue is found for the Plaintiff accordingly; 


| though it is ſenſeleſs and impoſſible that the Sheep of the Prebend, Cc. 


Time out of Mind could be kept from the Sheep of the Earl of S. being 
but one Man's Life, yet the Plaintiff ſhall have Judgment; for the Sub- 
ſtance of the Iſſue is the keeping the Sheep of the Prebend, Wc. and the 
other Part is but a Conſequence thereof, that thereby they were kept from 
the Sheep of the ſaid Earl. | „ 5 5 | 

In Debt upon a Bond againſt an Adminiſtrator brought in Hill. Term. Cro. Car. 26. 


22 Fac. the Detendant impailed ; and in Eafter Term. 1 Car. the Defen- I. # v. 
2 


faid Recovery was by Fraud and Covin; and it was found for the Plain- 
tiff; though it was impoſlible there could be 2a Bond anne guinto Regis 
Caroli, which was not then come, yet the Plaintiff, having a good 5 
claration, had judgment. | | | 
* Covenant on a Conveyance of Lands, where the Vendor covenants, * Page 60 


that he was ſeiſed in Fee, and aſſigns a Breach, that he was not ſeiſed in Lev. 183. 


Fee, and fo had not performed his Covenant; the Defendant pleads that Sid. 28g. 
he had not broken his Covenant; and on the Iſſue fo joined a Verdict was? Keb. Pages, 
for the Plaintiff: And it was moved in Arreſt of Judgment, that this 532 47-6: 
was not any Iſſue, it conſiſting only of two Negatives, iz. that he Car. 2. be- 
was not ſeiſed in Fee, and fo had not performed his Covenant on the tween al- 
Plaintiff's Part, and that he had not broken his Covenant on the Defen /ng4am v. 
dant's Part; alſo that the Pleading is too general, for that he ought to e. 
anſwer particularly in Covenant to the Breach aſſigned; and it was ſaid, 

that though in Actions founded upon Tort the Declaration, being ſpecial, 

may be anſwered generally, yet in Actions founded on a Contract a ſpe- 

cial Declaration muſt be anſwered ſpecially. The Court at firſt doubted, 

but afterwards gave Judgment for the Plaintiff; for it is an Iſſue, though 


argumentative and informal; for if he had not broken his Covenant 


he was ſeiſed in Fee, and if he was not ſeiſed in Fee, he had broken 


his Covenant; that it is not wholly immaterial, and informal Iſſues 
are cured by 32 H. 8. c. 30. after Verdict, though immaterial are 
not. | | 


3. Of ſpecial Pleas ; and therein of Pleas amounting to the General 


Iſſue, and of Matters which may be pleaded or given in Evidence. 


The Defendant is at Liberty to plead the General Iſſue, or traverſe | 

(a) Pleadiag 
that a- | 
be that qounts 
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PLEAS AND PLEADING. 
ts the gene. that amounts to the General Iſſue; for Pleas which amount to the General 
ral Iſſue is Iſſue are only Facts on which the Iſſue may be turned in Evidence, and 
not to be al- therefore are not Iſſues of Fact, to be referred to the Court, but Matters 

lowed ; andof Evidence to be determined by a Jury, and conſequently not good Pleas; 
| —_— becauſe they draw to the Examination of the Court what is proper to be 
| pleaded, it determined by a Jury. Es : 5 RR 
is a good 1 | a 8 . . . 
Cauſe of a ſpecial Demurrer ſince 27 Eliz c. 5. and before it, of a general one. 10 Co. 95. a. The 
Reaſon of preſſing the General Iſſue is not for Inſufficiency of the Plea, but not to make Ing Records 
when there is no Occaſion. Hob. 127. A Plea which amounts to the General Iſſue is only Matter 
of Form, Rol. Rep. 1 12-3. and therefore muſt be ſpecially ſhewn as Cauſe of Demurrer. Cro, Car. 157. 


may plead ſpecially ; but where it is purely Fa E_General Iſſue muſt 
be Needed and In a Acres the Defendant Elif Thew any Matter to the 
17 2 5 the Aﬀtion does not lie ; and this being Matter of Law is 
proper to be ſhewn to the Court, and not to the Jury ; for being Queſti- 


ons of Law, the Judges are IU determine whether they diſcharge or bar 
— deer bu Tuck Bag or MITES produced Dae. 
Gant may be travefled by the Plaintiff, whether they are true or not, which 
ſubſequently draws them to the Examination of a [ury. 35 


s Mod. 292. Whatevever therefore makes the Fact complained of to be lawful is 

2 Salk. 580. Matter of Juſtification, and to be ſhewn to the Court; becauſe the Court 

8 are Judges how far the Fact, if done, was lawfully done; and therefore 

. 17 on Not guilty in Treſpaſs the Defendant cannot ſhew a Licence to prove 

there was no Treſpaſs ; becauſe though the Licence makes it no Treſpaſs. 

yet he ſhews that Licence to an i pproper Juriſdiction, vis. to the Jury 

who are not proper Judges of the La. EE EE on 

So if the Defendant ſhews a Releaſe of a Debt to a Jury, it is no 

Evidence; becauſe, though the Releaſe makes it to be no Debt, he 

Page 61 ® ſhews it to an improper Jutiſdiction; but though a Man muſt ſthew all 

9 Matters to the Court that confirm the Fact complained of, and diſcharge 

it, yet where any Thing goes in Denial of the Fact, thee it muſt be 

given in Evidence on the General iſſue ; becauſe whatever denies that 

Cauſe of Complaint 1s Matter proper to be exhibited to the Jury, who 

are Judges whether the Fact was, or not; and therefore Actions of T'ro- 

ver and Aſſumpſit, which are modern Inventions to get rid of the Law- 

Wager, which lay in the antient Action of Debt and Detinue, were fo 

formed, that almoſt every Thing may be given in Evidence (on the Genera; 

FF | 5 | „ 

VideTitle As in Troyer the Plaintiff declares of the Property of the Gaods and 

Trover & Chattels, and that they came by finding to the Defendant ; whatever 

Cover fion. atters alledged thar confels Property in_the Plain! will intitle Him 

| ' to his Damages, and wffifever denies it is on the General Iſſue; and 

therefore levying by Diſtreſs, Reſeates, and the Tike, which were anci- 

_ ently in this Action, are now given in Evidence; becauſe they diſarm the 
Property of the Plaintiff on which his Action is founded  _ 

Fide Title So in Affumpfit the Action is formed on a Contract, and the Treſpaſs 

Aſumpfit. to the Plaintiff is the Non- performance of it; and though the Iſſue be 

Mon Aſſumpſit inſtead of the old Iſſue Not guilty, yet on this Iſſue every 

Thing may be given in Evidence which diſaffirms the Contract, for that 

goes to the Giſt of the Action; ſince if there be no Contract to be per- 

formed at the Commencement of the Action, there can be no Treſpaſs 

for the Non- performance of it: And therefore a Releaſe goes to the Giſt 

of this Action; ſor it ſhews there was no Action at the Time this Action 

was commenced ; for as in Trover he muſt have a Right to the Thing, 

= | 1 . e 


3 Mod. 166. Where the Defence conſiſts in Matters of Law, there the Defendant 
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PL E AS and PLEADING: 
ſo in Aſſumpſit he muſt have a Right to the Thing declared on; therefore 
every Thing that ſhews the Contract to be void, as Non age, or more 
—oey loſt at Play than the Statute allows, may be given in Lvidence 
| on the General Iſſue. 5 „ | | 
But Matters of Law, which do not go to the Giſt of the Action, Carth. 387. 
but to the Diſcharge of it, even in thete new framed Actions, are to Salk. 278, 
be pleaded, as the Statute of Limirations; fo if a leffer Sum be paid be- pl. 1. 
fore the lime ; beeauſe that is not a Performarce which deſtroys the 
Being of the Action, but a collateral Agreement that deſtroys the Per- 
formance of it. | 1 1 TEE 
Ji Matter be pleaded which amounts to the General Iſſue, yet if there, den 
be allo a ſpecial Matter of Jultification joined in the fame Plea, the Plea : 
e | a 155 | | 
N fn Trover the Defendant pleaded a Sale in a Market overt, and there- Cro. Jae. 
by juſtified the Converſion ; and ruled that a Mibil dicit ſhould be entered, 165. 
if he did not plead the General Iſſue, for that it amounted to it; and in 
another (a) Cafe in Trover the Defendant pleaded another Plea aniount- (a)Cro. Jac 
ing to the General Iſſue; and the Court doubted, whether they ſhould 319. ES 
- compel him to plead the General Iſſue, or award a Writ of Inquiry; 
but reſolved at laſt to award a W'iit of Inquiry. = 
In an AQtion on the Caſe of a Commoner for digging Pits, the De- Sid. 146 
fendant juſtified that he was Lord ot the Soil and * for Coals, do- wo 
ing as little Damage as he could, and that he left ſufficient Common; 
and on Demurrer adjudged againſt him that it amounted to the General 
| | For the Ac- 


Ive. $ 
” „„ 5 PR tion Charged 
him as a Wrong-doer,' which he was not, and which was the Tenor of his Pl. a, and that amount- 
ed to the General Iſſue only. | 
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In Treſpaſs if the Defendant pleads Property in a Stranger or hint Vent. 249. 
ſelf, it amounts to the General Ifſue; otherwiſe in Replevin, in which 2 Lev. 92. 
Caſe it may be pleaded in Bar or Abatement ; but where in Treſpaſs 3 Eliz, 
the Plaintiff declared that the Defendant broke his Cloſe and took i 
quedam averia, Ic the Defendant pleads the Catile were his own, 
and that J. F. took them from him, and put them in the Plaintiff's | 
* Cloſe by his Aſſent, and that he took them, Cc. and held a good Plea ; * Page 62 | 
for the Plaintiff does not declare that the Property of the Goods is in | 
him; and when the Defendant's Beaſts are taken from him by Wrong, 
he may juſtify Retaking them wherever he finds them, 

Where the Matter ot the Plea confeſſes the Cauſe of Action but avoids Co. Eliz 
it, the Defendant may plead ſpecially, though he might have given it in891. 
Evidence ; otherwiſe where the none of the Plea does not avoid bur Salk, 344. 
deny, as in Aſſumpfit, the Statute of Gaming may be pleaded, though it Pl. 2 

wig be a. in Evidence on the General Iſſue. d 28 , 5. In 

N „„ TR - Oe = Comyns 4. 

pl. 4, 5 Mod. 175. Carth, 356. Holt 328. pl. 2. 12 Mod. 96. 
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In Treſpaſs for taking his Horſe, the Defendant pleads that the Salk. 394, 
Horſe was the Horſe of J. S. and that the Plaintiff took and impounded Pl. 2. 
him, and that he the Defendant took him by Replevin, Ec. this amounts 
to the General Iſſue, for it does not ſo much as admit a Poſſeſſion in the 
Plaintiff ; for the taking and impounding gave him no Poſſeſſion, becaute 
the Horſe was thereby in the Cuſtody ot the Law, ſo no Colour of Ac- 
tion left to the Plaintiff, _ | | = 
In Aſſumpſit the Defendant pleaded Quo ipſe perfor mavit omnia ex parte Salk. 394. 

| ſua performand ; and this was held to amount to the General Iſſue; ſed bl. 3. 


2 for the Aſumpſit is admitted, ſo that this is but a Diſcharge, 155 = Raym, 


PLEAS AND. PLEADING. 


Ik a Man executes a Deed by (a) Dureſs he cannot plead Non ef 
3 factum, for it is his Deed, — he may avoid it by ſpecial Pleading, 
Curiam. Judgment, Si 2 e. 


2 Inſt- 483. 


8. P. (2) In a Plea of Per minas the very Manner of i it, as whaber fur fear of Life, Member, 


or Impriſonment, ought to be ſpecially laid, Vide Keb. 2 88 ll. 


| Alſo vide Cl. AN. 72. 2 Inſt. 483. But hs of Battery is not ſufficient to avoid a Deed. 
2 Inſt. 483.—Nor Menace of burning his Houſes. 2 Inft. 483 — r taking or deſtroying his 
Goods; for he may recover Damages for them. 2 Inſt. "ibs. EW this Plea Plaintiff w= repi), 
chat it was voluntary, and net Fer minds. Cl. Af, 72. | 


Hob. 72. _Upon an Iſſue Feoffavit wel non, the Jury found a Feoffment, but a 


wa covinous one, and the Court was of Opinion, that upon this iſſue a co- 


v. Hecugil. vjnous Feoffment was a Feoffment, and that if the Party would have 


taken Advantage of the Covin, he ought to have done it by ſpecial 
Pleading; it is there likewiſe ſaid, that a Non eff factum cannot be pleaded 
, upon the (5) Statute of Uſury or Sheriff's Bonds, the Reaſon of which 
is, that theſe Things have the Are of Feoffments and Bonds, 


(8) 2 
e though they want the Validity. 


Sheriff's 


for in theſe Caſes the Defendant cannot plead Non 
cial Pleading. Dyer 375. b. Cro. Eliz. 915. Hob. 72, 166. 


„„ by.my Lord Chief Juſtice Holt, that al the 1 Nen eft 


/fatums, in caſe of Eſcrow and Razure, are impertinent, for thereby 


"the Defendant brings all the Proof upon himſelf ; whereas if he had 


pleaded Non eff fatum generally, he would turn the Proof of whatever | 


+8:d gu. As is neceſſary to make it his Deed upon the Plaintiff + 
to the Caſe 


of an Eſcreeo ; for it is}his Deed, though perhaps delivered't to another on Condition! ? Tndeed i in plead- 


ing an Eſcrow ſome are of Opin.on it ſhould. conclude, and fo not his Deed, Vide p:/t. 89. 


Vent. 2. In Debt upon a 3 for Years the Defendant may plead Entry into 


Part, upon which follows Suſpenſion, and it does not amount to the Ge- | 


neral Iſſue. 


Pyer 121. 
Doe .pl.203. Plead generally Not guilty, or traverſe the Point of the Writ, as Ne 


 forga pas, Non ejecit, Nan rapuit, Non manutenuit, &c. 


22 H.6.37, But in Treſpaſs Non depaſcit herbas is no Plea, but he ought to plead 5 


Doct. pl. 204. Not guilty, the other being only argumentative. 


40 E. 3. 16. In Dower the Tenant pleads, that the Huſband af the Demandant 
Dock. pl. 20f. was only Tenant for Lite, the Remainder in Tail to his Son; and this 


was held an ill Plea, it en to the General Iſſue Ne ungues ſeiſe 
Jue doxver. 


Hob. 1 129, In Debt againſt an - Adminiſtrator the Defendant pleads, that the 


-e Inteſtate was indebted to him by Bond 80 J. and that Goods to that 

Wainifud, Value & nen u/tra came to his Hands, which he detains for his Debt; 
and on Demurrer it was objected, that it amounted to the General 

* Page 63% Iſſue of Plenement adminifler ; but the better Opinion of the Court 


6e) That it was, that this is no Cauſe of Demurrer, for the Plea is (c) ſufficient ; 


ie 2 good 
Plea, and ſafer & than eg the Oraeral ie Noy 106. Winch 19. Cro. Car. 157. Cro. 
Jac. 165. Leon. 178. Hob. 218. Like . & vide Raym, 230. | 


— 


* 
82. I T it is ſafer, ated if there js any Doubt as to giving ſuch a Retainer in bridence ON lese 5 


minifiravit We here ſuppole the Repreſentative's Debt to be of as mg a Nous as 1 Debt ſued 
for, and that the Deiendant is legal Repreſentative, 


ad uſurious Bonds are pennen in very 3 Terms, 7 che Bonds are void only as to their 
——— but muſt avoid them by ſpe= 


In every Action on the Caſe for a Miſdemeanor the Defendant may 


and 


1 


| PLEAS and PLEADING. 

and beſides, it is ſome Matter in Law which hath been allowed always 

to be pleaded ſpecially, and not left to a Jury; and the Reaſon of 
preſſing a General Iſſue is not for Sufficiency of the Plea, but not to 
make long Records when there is no Cauſe, which is Matter of Dif- 
cretion; and therefore it is to be moved to the Court, and not to be de- 
murred upon. 5 | 5 | 
In an Action on the Caſe by a Commoner the Plaintiff declared, thatz Mod. 274. 
the Defendant had incloſed the Places in which the Plaintiff had — v. 
Right of Common, and likewiſe had put his Cattle in thoſe Places, by il ſen. 
which he could not in tam amplo & beneficiali modo enjoy the ſame ; the 
Defendant pleaded, that he put his Cattle in rightfully, and that the 


" Plaintiff had Common enough; and on Demurrer it was held, that the 


the Defendant pleaded, that after the Acceptance of the Bill he gave a 


Plea was the fame as Not guilty, and therefore amounted to the General 
Iſſue; yet the Court likewiſe held, that for that Reaſon alone the Plaintiff 
had ne Cauſe of Demurrer ; for that the Defendant may well diſcloſe the 
Matter of Law in Pleading, which is a much cheaper Way than to have 
a a ſpecial Verdict; and that this is on the ſame Reaſon of giving Colour; 
but if the Matter by which the Defendant juſtifies be all Matter of 
Fact, and proper for the Trial of a Jury, then the Defendant ought to 
plead the General Iſſue. _ 7: 5 | 
In Aſſault and Battery at Maidſtone in Com Kent the Defendant Paſch- 2g. 
pleads, that he is poſſeſſed of a Houſe in D. and that the Plaintiff with Car. 2. in 
another Woman came to his Door, and the other Woman endeayoured , * 
to turn him out of Poſſeſſion, and thruſt him down, and that in his Frames. 
Fall he threw down the Plaintiff againſt his Will and fell upon her; 
abſgue hoc, that he is guilty of a Battery at Maidſtone or any other 
Place extra, fc. Plaintiff demurs, ½, (a) Becauſe the Defendant has (a) For this 
traverſed the Place without alledging any ſuch local Juſtification as to vide Cro. 
make it material. 2dly, Becauſe the Plea amounts to the General Iſſue. Eliz. 795: 
Per Cur' The Juſtification, if we may call it fo, is local; but the Plea 
does a mount to the General Ifſue ; but we are not bound to give Judg- 
ment for the Plaintiff upon that, though he do aſſign it as Cauſe of De- 
murrer; it is a diſcretionary Thing, and we may allow of a Plea that 
does amount to the General Iſſue, it it contain any Thing that may breed 
a Scruple in the Lay Gents; and therefore they adviſed the Parties to 
compound the Matter. 5 | Mn. | 3x 
An Action on the Caſe was brought upon a Bill of Exchange, to which s Mod. 314. 


Hackſbaw Ys 


| Bond in Diſcharge thereof; and upon Demurrer to this Plea it was ob- aaa 


jected, that it amounted to the General Iſſue ; for, the Debt upon the 

Bill being extinguiſhed by the Bond, the Defendant ought to have plead- 

ed Non afſumpfit, and to have given the Bond in Evidence; and the Court 

| ſeemed to be of that Opinion; but by Conſent the Defendant pleaded the 

General lſue, ST | 1755 5 | | 

By the Statute of Bankrupts a Liberty of pleading Generally is given Wil. Rep, 
to the Bankrupt, and thereby he may avoid the Hazard of pleading 288. 

Specially ; but then he muſt take upon himſelf the Proof of his Conformity 

to the Statute in every particular; or if he thinks fit to plead the Matter 

ſpecially, then he muſt ſet forth every Point; and by it he has this Ad- 

vantage againſt the Plaintiff, that he muſt reply to one Particular only, 

upon which Iſſue muſt be taken; but where he pleads the Matter ſpe- 

clally, but does not ſet forth the Whole, Judgment n uſt be given 

againſt him; for by the Act it is to be pleaded as that the whole Merits 
may be tried. f „ „„ | In + The sta- 

55 5 . | tute alluded 

to in the Text is 4 Ann, c. 17. which is expired; yet by Stat. 5 Geo. 2. c. 30. a general Plea is given 

to Bankrupts ſued, i. e. That the Cauſe of Action accrued before he became a Bankrupt, vide the 


| Statute, But in the Caſe of Paris v. Salkeld, E. 2 Geo. 3. 2 Will. 139. tis ſaid that ſuch Plea is ill, 
= e | e ae 
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page 64 In Treſpaſs for taking three Cows at Beomiſter in Dorſetſhire, the De. 
© Earth, 280. fendant pleaded ſpecially, that the Biſhop of Sarum was ſeiſed ig Fee of 
5 Mod. 252. the Hundred of Beomiſter in the Right of his Bithoprick, and that he and 
| Hallety, all his Anceſtors, Time out of Mind, had a Hundred Court of all per- 
Byre. ſonal Actions under 403. and of Replevin within the ſaid Hundred 
45 from three Weeks to three Weeks; and that the Biſhop, and all thoſe 
whoſe Eſtates, Ic. had uſed Lime out of Mind by their Steward of | 
the ſaid Hundred, upon Complaint made, c. ro replevy Cattle un- | 
juſtly taken at any Place within the ſaid Hundred, and that the B:ſhop | 
had demiſed the ſaid Hundred unto Carleton Whitelock, Eſq; for three 
Lives, by vir zue of which he was ſeiſed, c. and that the Plaintiff 
and 7. §. took thoſe Cows, being the Cows of one E.G, at Beomiſter 
within the ſaid Hundred, and impounded them there, and thereupon 
the ſaid E. G. complained to Henry Samways, Steward of the ſaid Carle- 
ton Whitelock of his Hundred Court atorefaid, of the unjult taking the 
ſaid three Cows ; and that thereupon the ſaid Steward made his Pre- 
| cept to the Bailiff of the ſaid Hundred, Tc. to replevy thoſe Cows; by 
virtue whereof the Deferdants took them and delivered them to the ſaid 
E. G. And ona ſpecial Demurrer to this Plea, for that it amounted to 
the General Iſſue, it was adjudged that the Plea, in the Form it was 
drawn, did amount to the General Iſſue, for that the Defendants had 


not admitted by their Plea fo much as a Poſſeſſion of the Cows in the s 


Plaintiff at the Time of the Taking, Cc. for they ſay the Cows were 

then impounded, which is the Cuſtody of the Law, and not of the Party, 

ſo that the Defendants by their Plea had not given any Colour of Action 
whatſoever to the Plaintiff. JJ 86 

| | If there are three or more Partners, and an Action is brought againſt 
- Cartb.63.*7 two of them, and they plead the Partnerſhip, this amounts to the General 


Holt and | 
two other Iſſue. 5 


ru Text is equally erroneous, as I conceive the Reporter, Cart heæs, to be, no ſuch Plea of Part- 
nerſhip being pleaded. The Defendants pleaded the General Iſſue of Not guilty; and though in 
Car th. it is ſaid that Judgment was given for Plaintiff, yet Sal. and all the other Reporters of this 
+ Caſe, who are numerous, expreſsly lay, Judgment was given for Defendants, by realon of all the 
Partners not being made Defendants. It was to be ſure argued that ſuch Matter ought to have been 
pleaded in Abatement, if Defendants meant to take Advantage of ſuch Matter ; but then it was 
doubted whether it was pleadable in Abitement, it only amounting to the General Iſſue, Vide 2 
Salk. 440.— NV. B. This Cale in Caribe was againſt /me of the Owners of a Ship, for Damage 
to Goods. \, - HE OE „ 5 | Og Ee ol 
Skin. 362. In many Caſes, though a Man plead a Thing which may be given in 
pl. s. Evidence, yet this ſhall not amount to a General Iſſue ; as where the 
per Holt. plea goes by Way of Confeſſion and Avoidance ; as in Tieſpaſs where 
the Defendant acknowiedges the Plaintiff to have a good Cauſe of Ac- 
tion, unleſs for the Matter which the Defendant has pleaded in his Plea ; 
in ſuch Caſe ſuch Plea ſhall not amount to a General Iſſue. 
In an Appeal of Maihem if the Defendant plead Not guilty, he can- 
not give in Evidence that it was Se defendendo, but ought to have pleaded 
itt by Way of Juſtification in Bar of the Action. 5 e 
3 Leon 94. In Treſpaſs brought by R. for breaking his Cloſe and beating of his 
Raſſe's Cale. gervant, and carrying away his Goods; upon Not guilty pleaded the 
Jury found this ſpecial Matter, vis. that Sir F. B. Chancellor of Eng- 
land, was ſeiſed, and leaſed to the Plaintiff and one A. which 4. aſligned 
his Moiety to one C. by whoſe Command the Defendant entred: And it 


2 laſt. 326. 


N was moved in Arreſt, Ic. that this Tenancy in Common betwixt the 
5 Plaintiff and him, in whole Right the Defendant juſtifies, could not be 
bs | | Es given 


and that it ought to alledek that the Bankrupt hath conformed, Ec. or it is bad, ſo held on Demurrer 
to ſuch general Plea as above, 5 e 333 8 


PL EAS any PLEADING. | 
n Evidence; ſo it could not be found by Verdict, but ought to 


given i | 
| Rave been pleaded ſpecially ; but the whole Court was againſt that, and 
held, that it might be given in Evidence, || IT | There are 


. | | | | jeveralCaſes 
| where one Tenant in Common may maintain Treſpaſs againſt another, and where Tenancy in Com- 
mon cannot be pleaded in Bar, nor be an Anſwer on the Trial, ioo numerous aud prolix here to ſpe- 

city, therefore vide Co. Lit. 199. b. 200. a. b. | 


la Debt for Rent, if the Leſſor has nothing in the Land, the Leſſee Go Tit 5 
may plead, that the Leſſor Non demiſ/it, and give in Evidence the other in eee 
Matter. 1 e 1 1 | | Rent the 

15 : oo i | | | Defendant 
may plead Nil debet, and give in Evidence Nil habuit in tenementis, per Holt, Ch. J. Or on ſuch Pies 
may give Eviction in Evidence. Comb. 233. | | | 


1 But if the Leaſe be by Deed indented, both Parties are concluded. Co. Lit. 47- b. 


In Waſte the Defendant may plead Nu] waſt fait, and give the Lop-Dyer 92. 8. 
ping of Trees in Evidence. — 35 | 7 | 
Bub if Waſte be aſſigned in Houſes, and the Defendant pleads NulDyer 276. a. 
Vt, he cannot give in Evidence that the Houſes were repaired before bi- 51. 
A the Action brought, but ought to have pleaded it ſpeeially; for having“ Page 65 
once committed Waſte, he ought to diſcharge himſelf by ſhewing the 
* Matter to the Court, which would have been a good Bar. | 
An an Action brought againſt Jacob a Goldſmith, upon a Bill of Ex- Carth. 356. 
change drawn by the Lord Chandos on the ſaid Jacob for 112 Guineas, 5 Mod. 17g. 
which was accepted by him, the Defendant pleaded in Bar, that after . 344- 
the 29th of September 1664, and before the making that Bill of Ex- Ia 7 TRE 
change; vis. on ſuch a Day the ſaid Lord Chandos and the Plaintiff 37. : 
 Huffey played together with Dice, at a certain Play, called Hazard, up- Comyn. 4. 
on Tick and Credit, without ready Money, and that the Lord Chandos Pl. 4+. 
then and there at one Time and Meeting loſt ro the Plaintiff the faid ry 1 
; , 356. 
„12 Cuineas upon Lick, and that fat the Security of the Payment of Holt. 328. 
the ſaid Guineas loſt as aforeſaid the ſaid Lord Chandos, on the Day pl. 2. | 
and Year in the Declaration, c. made the faid Bill of Exchange, and 12 Mod. 96. 
_ Cireted it to the Defendant, requeſting him to pay, Cc. and that the ale 2 
Defendant did accept of the ſaid Bill and aſſume upon himſelf, as the“ 
Plaintiff had declared, Quorum præ miſſorum pretextu & vigore ſtatuti in 
eo caſu edit & provis', the ſaid Bill of Exchange ſo by him accepted, 
and the Acceptance thereof, and the Promiſe of the ſaid Detendant ſo as 
aſoreſaid made, dewenerunt & fuerunt & modo ſunt vacua & nullius vigoris 
in lege & hee, Tc, To which the Plaintiff demurred, and ſhewed for 
_ Cauſe, that it ainounted to the General Ifſue. Sed per Cu-: The Plea 
is good, both as to the Mitter and Form, and that it did not amount to 
the General Iſſue; and 'tis not a Rule, that becauſe ſuch a Matter may 
be given in Evidence, therefore it ought not to be pleaded ſpecially; for 
it often happens to be in the Election of the Defendant, either to plead 
it ſpecially or not, as he ſhould be adviſed ; as for Inſtanee, the Pleading 
a Releaſe, Coverture or Infancy, in an Aſumpfit is certainly good; and 
yet thoſe Things might be given in Evidence upon Non Afſumpfit pleaded ; 
| however the Def-ndant ſometimes may not be willing to pur ſuch Matters 
of Law to the Judgment of the Jury, or perhaps may deſign to fave the 
Coſts of a ſpecial Verdict. . 
In Debt for Rent, upon Nil debet pleaded, the Statute of Limitations Salk. 278. 
may be given in Evidence, for the Statute has made it no Debt at the — 17 
os ime of the Plea pleaded, the Words of which are in the preſent Tenſe £2 7 
But in caſe on Non Aſſu npſit the Statute of Limitations cannot be given Aflizes. 
in Evidence, for it ſpeaks of a Time paſt, and relates to the Time of 
making the Promiſe. 5 I | ; | 5 
= | 4. Of 


PLEAS any PLEADING. 
4- Of ſham Pleas, and the Conſequence of falſe Pleading, 


The Pleading a ſham Plea, or ſuch a one as the Party knows to be falſe, 
is a great Abuſe on the Juſtice of the Court; and ſuch Pleas have not only 


been ſet aſide with Coſts, but the Parties cenſured, and otherwite puniſh 


ed according to the Diſcretion of the Court. 


Sand. 316. If it appears judicially to the Court, on the Defendant's own ſhewipg, 
Snith v. that he hath pleaded a falſe Plea, this is a good Cauſe of Demurter ; as 


Teomans® here the Defendant brought an Indenture into Court, and pleaded that 


it contained no Covenants, and on Inſpection it appeared to contain ſe- 


veral, Judgment was given againſt him. 


2 laſt. 215. It hath been holden, that pleading a falſe Plea is within the Statute of : 


| 1 213. Weſtm. 1. (3 Ed. 1.) cap. 29. which my Lord Coke fays was made in Af— 
firmance of the Common Law. . „„ 


2 Inſt. 215. If therefore, ſays he, a Serjeant, or an Apprentice of the Law, in 
pleading a Matter of Fact iſſuable for his Client, alledge the fame to 


be done ata Town in ſuch a County, where indeed he knoweth there 
Page 66 * is no ſuch Town, of Purpoſe to delay Juſtice, et 4 enginer la court, 
this is a Deceit within the Statute, and hath been ſo holden. ED; 
2 Inſt- 215. And if the Client would have the Attorney plead a falſe Plea, he ought 
not to doit, for he may plead Quad non ſum weraciter informatus Of ideo 


nullum reſponſum, and that ſhall be entered in the Roll to fave him from 


Damages ina Writ of Deceit ; and if an Attorney ought not wittingly to 
(a) Though 
Counſel are the ſame. Rs 
obliged to | 


layed or Truth ſuppreſſed. Vent. 213. fer Hale. | 


2 „ afterwards Relida werificatione confeſſed the Action, and the judgment 
e, againſt him was in Miſericordia ; and it was moved that it ſhould be Capi- 
+The Capi. al ur, + becauſe he once denied his Deed, and ſo ought to be fined to the 
atur pro Fine King; and of this Opinion was Gawady ; but Fenner and Williams held 
is taken otherwiſe, becauſe af 
— — Trial thereof; thete, for troubling the King's Courts, and for trou— 
Lieu there- bling the Country, and the Falſity of his Plea, he ſhall be fined and im- 


of, by 5 W. priſoned; but when it is not found againſt him, but he relinquiſhes his 


& NM. c. 12. Hon he ſhall only be amerced, and accordingly the Judgment was at- 

rmed. | I | 5 | 
Co. Lit. In Dower if the Tenant pleads Non-tenure for Part, and Detinue 
366. a. of Charters for the Reſidue, and theſe Pleas are found againſt the Te- 
nant, the Demandant ſhall recover Damages for all the Time, from 
the Death of her Huſband, without any Defalcation, for which Rea- 
— the Tenant ought to be careful that he does not plead a falſe 

ea. | 2+ | | 8 | | 


Dyer 222. If an Obligation be made to pay Money at a certain Day and Place, 


Doct. pl. 181. 2 ee before the Day and at another Place is a good Diſcharge; yet 
in 


\ In 


If the Bond in Strictneſs true. 8 


is condition- 


ed to pay on or before, Payment before the Day, ſcil. ſuch a Day is good. Anon. T. 3 Geo. 3. 2 Will. 


173.—— If Money is payable af or before ſuch a Day, and is paid before, it ſhould be pleaded paid at 
ſuch precedent Day; and Plaintiff may reply, not paid that Day, nor before, nor after, Fletcher v. 
Henning ten, P. 33 Geo. 2, 2 Bur, 944. N 5 De . 


N 


plead a falſe Plea, @ fortiori (a) a Serjeant or Apprentice ought not to do 
be faithful to their Clients, yet not to manage their Cauſes in ſuch a Manger, as Juſtice ſhould be de- 
Cro. Jac. 64. In Debt upon an e ne the Defendant pleaded Nen eft factum, and 


| ine is not payable but where he denics his Deed, and 
_ away, and it is found againſt him upon a falſe Plea, and the Jurors are troubled with 


leading, if the Defendant fays that he paid at the ſame Day and Place, 
according to the Obligation, the Iſſue will be found againſt him unlets_ 
the Jury help him, which they are not obliged to do, his Plea not being 
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A Traverſe is the Denial of ſome material Point alledged in the 


Replication, what was ſaid in Avoidance to the Bar. 


ment of divers Sums of Money at certain Days, and that he was at the þ,;; 
Place appointed, and tendered the Money, and that the Defendant 


PLEAS any PLEADING. — 
In a Formedon if the Tenant pleads Warranty and Aſſets deſcended, Co. Lit. 366. 


and the Demandant takes Iſſue thereon, and the Iflue is found for the Doc. pl. 18. 
| Demandant that Aſſets did not deicend, and thereupon the Demandant 


recovers; in this Caſe, although Aſſets afterwards deſcend, yet the Te- 


' nant ſhall never have a Scire Fa. on the ſame Judgment; for by his falſe | 5 
Plea he hath loſt the Benefit of the Statute of Gloceſter, and of the Sta- 


tute De donis in this Point. : 8 zug n; 
If an Heir at Law pleads Riens per diſcent, which is found againſt him, Doct. pl. 181. 


5 there ſhall be a general Judgment of his Body and other Lands and Goods, Vide Title 


Heir an 


Anceſtor, 


| In a Writ of Annuity againſt one as Heir to his Anceſtor the Defen- Cro. Car. 
dant pleaded, Non eſt fudtum patris ſui, and found againſt him; where- 436... 


becauſe of his falſe Plea. | : 


vpon it was moved that the Execution ought to be awarded of his proper 
Lands, and of his Lands deſcended, becauſe he had pleaded a falſe Plea : 
But per Cur. the Denying the Deed to be his Father's was not a falſe Plea 
in his Cognizance ; and although it were falſe, yet being charged in reſpect 
of his Anceſtor's Deed, the Land of his Anceftor ſhall only be taken in 
Execution, for that is the Cauſe of his Charge. | 


* (H) Traverſe : And herein, | page 67 


1. The Nature thereof. 


* 


"mM 


Pleadings, and which, if properly taken, cloſes the Iſſue. It may D 


be taken to the Declaration, Bar, Replication, &. and therefore, if pro- 586. 
perly taken to the Declaration, it deſtroys the Plaintiff's Action; if to Co. Lit. 282. 


the Bar, it deſtroys what is ſaid in Avoidance of the Action; and if to the Telv. 195 
| I In moſt 


Caſes it 
does not 


cloſe, but only offers the iſſue; and if the Traverſe is material, Iſſue muſt be taken thereon by the 
adverſe Party: A Traverſe, properly ſo called, being by ab/que hoc, or without that, that, &c. and 


concluding with a Verification. The Author may here, perhaps, mean a general Traverſe, or a po- 
ſitive Denial of the moſt material FaQ alledged or pleaded by the oppoſite Paity; in which Caſe, 


the Party fo denying, concludes tb the Country: But the common Acceptation of the Term is, where 


Iſſue is offered in the above-mentioned Form, the Party concluding with a Verification. V. B. A 
general Traverſe ab/que tali cauſa concludes to the Country. 2 


But for the better Underſtanding the Nature of a Traverſe, $ we ſhall ide infra, 
in the firſt Place inſert ſome general Rules that have been laid down 73% 77, Cc. 


herein. | | 1 9 | : | 
And firſt it is laid down, that where a Matter is expreſsly pleaded in 


the Affirmative, which is expreſsly denied by the other Party, there 8 
Traverſe is needleſs; becauſe in ſuch Caſe a ſufficient Iſſue is joined. 7 


„„ | | 3 | | Lit. Rep. 
1;. ſame Rule. Vent. 101. ſame Rule laid down; and that if it were otherwiſe, they might tra- 


verſe one upon another in Infinitum. 


As where in Audita 8 avoid the Execution of a Recogni- Cro. Elis. 


_ 2ance, the Plaintiff ſets forth that it was defeazanced upon the Pay- 7545: 


Huifh v. 
pt. 
was not there to receive it; the Deſendant pleaded Proteſiands, that 
the Plaintiff was not there to pay it, and that he was there ready to 
receive it, ab/que hoc, that the Plaintiff was ready to pay it, which+ being 


ſpecially demurred to, the Court held the Plea naught ; and that there 


being 


PLEAS any FLEADING. 


being an expreſs Affirmative and Negative, there ſhould have been 1 


Ixraverſe. | | : : : 55 
2 Rol. Rep. So if in an Aſſiſe the Defendant pleads a Feoffment by a Stranger, 
which he avers to be abſolute and without any Condition, and the Plain- 


35. | 
Hob. 71, 72. ;& replies that it was on Condition, this is ſufficient without any further 


Th © raverie; ©. - | „„ by 5 
6 H. 5 5, 6. But this Rule, that there ſhall be no Traverſe where the Matter al- 


f Yom 6a 3. ledged by one Party is expreſsly denied by the other, muſt be underftood 
Lutw. 35. of thoſe Caſes where the Denial makes a compleat Ifſue ; for tho' the 


Matter contradicts, that is not ſufficient without an apt Iſſue is formed upon 
an Affirmative and Negative, as where the Death of a Man is poſitively 


alledged on one Part, and his Life by the other Party, here the Death 


& Sed gu. de ought to be traverſedy, otherwiſe no Iſſue is joined. | 
5 by Be re / 


oc, unleſs | | 
the Traverſe conclude to the Country ? 


Hob. 103-4- 


A Traverſe therefore ſeems to be properly taken when the adverſe Party 
to the Declaration, Plea, Replication, &c. forſaking the General Iſſue 
ſets up a Title for himſelf, or ſets forth a particular Specification of his 
() That Caſe, with a Juſtification thereof, Wc. with a Traverſe, (4) Abſque hoc, 


ebſque hoc, ſo or Denial of the Matter alledged by the adverſe Party, or that the fame is 1 


_ = are true in that (5) Manner and Form he hath alledged ; and ſuch Specifica- 
the proper tion is called an (c) Inducement to the Traverſe. 5 


Words of 2 


Traverſe. Sand. 22. 2 Salk. 628. pl. 2. Ld. Ray m. 349. (b) Where the Words modo & forma 
are only Words of Form and not of Subſtance, and the Diverſities therein, vide Co. I. it. 28 1. Doct. 
pl. 344. (c) Such Inducement is ſaid io be ſhewing of crols Matter contrary to the Allegation of the 


adverſe Party, Dyer 365. pl. 33. 
Sid. 301. Hence it is ſaid to be a Rule, that when any Thing pleaded ſpe- 


£ _ cially by the Defendant, is directly contrary to the Matter in the De- 
* Page 68 claration, ſuch Plea is not good without a Traverſe ; yet it is in the. 


Election of the other Party to wave the Advantage thereof or demur 
I's ay rc. -:.* „„ | OD 
Cro. Car. The Inducement to the Traverſe ought to be (d) ſufficient in 
336. | Matter. . „ | : | | „ 

(d) Alſo it 


| Js ſaid to be a Rule, that nothing can be an Inducement to a Traverſe dut ſuch a Thing as is traverſ- 


able. 2 Leon. 32. per Manwood, f 


— — — 


— — — 


1 And yet gu. if the Traverſe is of 'a material Point, whether any Traverſe can be taken on the 
Inducement ? The Party need not admit the Truth of the Inducement, but may proteſt againſt it. 
the Effect of a Proteftation, ſee poſt. 73. n. | Wi | Ns. 


A Traverſe ought not to be taken but where the Thing traverſed is 


) Tha (e) ifſuable. 
Matter ß | 


Law cannot be traverſed, Yelv. 200. nor where Part is Matter of Law, and Part Matter of Fact. 


2 Mod. 65. 


Cro. Jac. And therefore where in Ejectment upon a Leaſe made by E. 7. the 
2 Defendant pleaded, that before E. J. had any Thing to do, Cc. M. F. 


e, was ſeiſed in Fee, after whoſe Death the Land detcended to his Heir, 


Lull, 
2 and confeſſed the Seiſin of M. but faith, that he deviſed it in Fee to E. J. 


who entered; ab/que hoc, that E. J. was ſeiſed by Abatement: And upon 


Vemurter this was held to be an ill Traverſe; for the Plaimiff had con- 


feſſed the Seiſin of M. and avoided it by the Deviſe, and therefore ought 
not to have traverſed the Abatement; for having derived a good Title 
by the Deviſe of the Leſſor, tis an Argument that he entere lawfully, 


and that E. entered and was ſeiſed by Abatement ; the Plaintiff replied, 


4s E AS ADH PLEADI N G. | 
| and it was that alone that was iſſuable, and not the Abatement ; therefore 
it was ill to traverſe that, becauſe it mult never be taken, but where the 
Thing traverſed is iſſuahle. „„ | | OS: 
The Traverſe is regularly to be taken to the (a) moſt material Point 
' | | , d 2 b 7 | if, b tt (a) 2 Sand, 
alledged by the other Party, and is not to be (5) multifarious, but to a 5g. 
ſingle Point. 7 | en, 85 8 = Rol. Rep. 
N 235. & wide infra, (6) 3 Lev. 40, 41. 


+ lſſue molt be taken upon a ſngle Point; but it is not neceſſary that this ſingle Point ſhould conſiſt 
only of a ſingle Fact. Per Lord Mansfield, in the Cale of Robinſon v. Raley. 1 Bur, 320. 
But any Part of what the Defendant (c) makes his Title is traverſable ; Hard. 317. 
as if in 1 reſpalſs the Defendant alledge a Seiſin in Fee in F. S. and a De- (le) Bur a 
miſe to himſelf ; the Plaintiff may traverſe either the Seiſin in Fee, or the Pęfendant 


Demiſe, at his Election. 55 | 2 

5 | 2 | | verſe 2 
Matter not alledged in the Declaration. 2 Vent. 79. But if the Plaintiff afligns ſeveral Breaches, 
the Defendant may traverſe any of them, Salk. 133. 1 


Alſo, when the Defendant traverſeth any Part of the Plaintiff's Count Vaugh. 8. 
or Declaration in a Quare impedit, it ought to be ſuch Part as is incon- 
ſiſtent with the Defendant's Title, and being found againſt the Plaintiff _ 
doth abſolutely deſtroy his Title; if it doth not fo, however inconſiſtent 
it be with the Defendant's Title, the Traverſe is not well taken. 2 
It is laid down as a general Rule in all the Books which ſpeak of this gut for the 
Matter, that there cannot be a Traverſe upon a Iraverſe, that Pleadings Exceptions 
and Proceedings might not be endleſs ; for if that were permitted each to this gene- 
Party might go on traverſing ad infinitum. | 55 — 
An Iſſue joined upon an 46/que hoc ought to have an (4) Affirmative Co Lit 126. 
after it. „ | (4) Salk. 4. 
| 3 | „ pl. 10. | 
8. P. admitted to be the general Rule; but the Court ſeemed to think, that where an Abſque hoc 
comprizes the whole Matter generally, as a>/que tali cauſa, it may conclude & de hoc ponit ſe ſuper 
fatriam; but where it only traverſes a particular/Maiter, as abſque tali warrants, &c- it ought to 
de averred. 7 Mod. 105. L. P. : | | | 


Ilz Aﬀault and Battery the Deſendant pleaded a Releaſe of all Ac- 3 Mod. 203. 
tions, Sc. The Plaintiff replied, that the Releaſe was gotten by Dureſo, 
Oc. The Defendant rejoined, and thewed Cauſe why it was not gotten | 
dy Dureſs; a4ſque hoc, that it was voluntary, Et hoc petit * quod inqui-* Page 69 
ratur fer patriam; Upon this Iſfue the Cauſe was tried, and the Plaintiff 
had a Verdict; and it was moved in Arreſt of Judgment that he ought 
Not to conclude to the Country after a Traverſe ;z becauſe a Traverſe itſelf 
is negative, and therefore the Defendant ought to have joined Iſſue in the 
Affirmative ; it was admitted that if Iſſue had been joined before the 
Traverſe it might have been helped by the Statute of Jeofails; but not 
being fo in this Caſe the Judgment was arreſted. „ 

If the Defendant's Plea be in the Negative, the Plaintiff need not tra- palm. 511. 
verſe it, for a Negative cannot be traverſed; and therefore, if an Executor 2 Mod. 50. 
or Heir in Debt. for a Debt due by the Teſtator or Anceſtor of the De- But for this 
tendant, pleads no Aﬀets, or Riens per deſcent preter, Ic. the Plaintiff, _ 5 Ships 
without traverting the Præter, may reply generally Aſſets wtra, wich- 4's Caſe, 
out ſaying what, or where they are. | | Cro. Car. 
1 . N Daorcheſter v. Web, Hob, 104. Velv. 16g. 


But 


. Co t£ 
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But for the fuller Explication of this . we r ſhall conſider more par- 
ticularly : | 5 5 | 


2. . In what Caſes a Traverſe i is permitted. 


Cro. Eli. 80. n hal kn held, on the 26 H. 8. cap. 3. for Payment of Tenths, and 


Leon. 269. Which enaQts, That after Default and Certificate made thereof io the | | 


Moor 541, Court, under the Seal of the Biſhop, the Benefice ſball be void, that the 


} 5. el Party may traverſe ſuch Certificate ; ; for herein the Biſhop acts only as an 
63. e Officer, not as a judge. 
Rol. Ab But if on a Trial 1 general Baſtardy, the Party be certified a Baſtard by 
362. the Ordinary, ſuch Certificate cannot be traverſed ; for herein the Ordinary 


acts as judge; alſo ſuch Certificate ſhall bind perpetually the Perſon 
certified a Baſtard though he was not Party to the Suit ; as all Perſons are 
eſtopped to ſpeak againſſ the Memorial of any Judicatory, becauſe the Act 
of the publick Judicatory, under which any Perſon lives, is his own AQ; 
and were they not thus bound, there might be Contradiction in Ce uf 
Cates. | 

2 Mod, ro. If upon a Judgment obtained by A. he ſues out a Scire Facias, upon | 
Whitrong v. Which J. S. is returned Tertenant, he cannot traverſe this Return of the 


Blaney, (a) Sheriff, 


(a) That a 
Sheriff's Return of 2 Reſcous cannot be traverſed. Dyer 212, cr Eliz. 780. 


Hauk. P. C. On the Statutes againſt Forcible Entries and Detainers it hath been 
l. holden, that one Juſtice of Peace may make a Record of a Forcible De- 
Fercible En Ex tainer, and that ſuch Record is not traverfable ; becauſe the Juſtice of 

try and De-Peace in making thereof acts not as a . but as a Judge. | 
tainer. 

Carth. 54. It hath been he d. chat Preſentments i in the Quarter-Sefſions of the 
but for this Peace, and even in B. R. are traverſable ; and that if it be ſo in Courts 
* N ſuperior to the Leet, 4 fortiori it muſt be ſo in Preſentments at the 
219. Leet. | : | 2 8 | N . - 
2Hawk. | | 

P. C. 71. It is held, that wherever an Eſcape i is Gnable. the Prefoniment «C1 it is 
3 2 tra verſable; but where the Offence is amerceable only, there the Preſent- 
| ment 1s of itſelf concluſive, ſuch Amerciaments being reckoned among 
§ Yet there thoſe Minima de quibus non curat lex. | | 


are Caſes | 

where theſe are traverſable, or their Truth called. in Queſtion. Perhaps 3 in all Caſes, by remov- 
ing them into B. K. or by pleading to Actions brought on them tor Recovery of the Amerciaments 3 
or where there is a Diſtreis and Replevia.. 


Bar for this It is held by ſome Opinions, that 8 an Inquiſition taken by the Conan 
tata | ſuper viſum corporis cannot be traverſed; alſo in reſpe& to that 
Letter (D). high Credit that the I aw gives te an Inquiſition found befo e a Coro- 
ner, it hath been held, that if an Inquiſition finds that a Perſon has 

| *Page] o been flain, and that J. S. hath fled, he forfeits his Goods and Chat- 
tels; the Cooner's Inqueſt being of that Solemnity as not to be tra- 

; i verſable. | 
Rol. Rep. The Probate of a Will is not Ge and herein it is ſertled, | 
226. that the Eccleſiaſtical Courts having the Probate of Wills, they, as inci- 
2 Rol. Abr. dent to ſuch juriſdiction, have Power to determine all thoſe Mattess 
2990 131, that are neceſſary to the authenticating ſuch Teſtament ; therefore if 
Raym. 406. the Seal of the Ordinary appears, it cannot be ſuggeſted, or given 


7 Thismeans in Evidence in the Oy: * Courts, that the TYM was forged, t 
as to theper- or 
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or that the Teſtator was Non Compos, or that another Perſon was Execu- FREY PIPE: 
tor; for of theſe they had proper Juriſdiftion, and the Remedy muſt be only, for a8 
by Appeal. EEE D to the real 
6 | | | | 55 Eſtate, tho 
Probate in the Ecclefiaſtical Court hath not any Effect, and with reſpect to a Deviſe of Lands, it is 
every Day's Practice to conteſt in the Common Law Courts, Cc. the Validity of a Deviſe, ſetting 
up Forgery, Inſanity, SOS. | | 
If the Ordinary refuſe a Perſon preſented to him for Cauſe, ſuch CauſeDyer 254. 


is traverſable ; and ſhall be tried by the Metropolitan if the Party be living, * x . 


4 burt if dead by a Jury; for though the Biſhop be Judge in examining, Co. $7. but 


yet as his Proceedings are not of Record, the Cauſe of Refuſal is tra- vide Show. 


verſable. 1 P. Caſes 88. 
| 3. Lev. 313. 


3. In what Caſes a Traverſe is neceſſary. 


Herein it is laid down as a general Rule, that where the Matter alledged Lutw. 38 r. 
by the Defendant in his Plea is contrary to the Matter fer forth in the De- 
Claration, there muſt be a Traverſe or Denial of ſuch Matter ſet forth in 
the Declaration; ſo if the Replication contradicts the Matter alledged in 


the Plea, c. (a) as where the Defendant alledges Seiſin in one from ()Cro.Eliz, 


whom he claimeth, the Plaintiff cannot alledge Seifin in another from 39- 
whom he claimeth, without traverſing, confeſſing or avoiding the Seifin 
alledged by the Defendant. _ 1 | 
So if it be alledged by the Defendant, that the Party died ſeiſed in Fee, 5H. 7. 11, 12. 
and the Plaintiff alledges that he died ſeiſed in Tail, he muſt traverſe Poct. pl. 349. 


the Dying ſeiſed in Fee, (5) becauſe two Affirmatives cannot make an 3 8 


Iſſue. | 1 ( b) Leon. 78. | 


The Omiſſion of a Traverſe where neceſſary 1s Matter of Subſtance ; 1 
and therefore where in Treſpaſs for taking his Horſe the Defendant plead- Sn 
| ed, that he was ſeiſed of ſuch Lands, and intitled himſelf to an Heriot ; Miſeman; & 

the Plaintiff replied that another Perſon was jointiy ſeited with the Defen- vide Cro. 
dant, Et hoc paratus eſt werificare ; and on Demurrer it was adjudged for Jac: 2 
the Defendant, becauſe the Plaintiff ought to have traverſed the ſole Plaintier 
Seiſin. . 5 SY 7 | having ſaid 
. 5 1 8 | | | enough in 
his Caſe to avoid the Bar, if he had traverſed it alſo it would make his Replication naught. Er vide 
1 Leon. 43-4. that a Traverſe is but Matter of Form, and the Want thereof ſhall not prejudice the 
other Party in Point of Judgment; but the Judges ought to judge upon the Subſtance, and not upon 
the Manner or Form of Pleading ; & vide Title Amendment and Jegfail. Es 


Where a Man confeſſes and avoids he needs not traverſe ; but where 2 Mod. 168. 
in Zſumpſit againſt the Defendant as Executor, he pleaded that the Teſ- - 0a Yo 
tator made FJ. S. Executor, who proved the Will, and took upon him the * 
Execution thereof, and concluded in Abatement ; but hecauſe he had not 
traverſed, ab/que hoc, that he was Executor, or adminiſtered as Executor 
it was adjudged againſt him. OD . | | | 
When a Malefeazance is laid to the Defendant's Charge he ought ex- Cro. Eliz, 
preſsly to traverſe it, and not to anſwer it by Argument; but in Waſte 281. 
the Defendant may ſay it was ruinous, without anſwering expteſsly to the 
Waſte; fo in Caſe of an Innkeeper, he may alledge a Robbery without 
travyerſing it was by his Default. | up | 
* In Debt for Rent, the Plaintiff declares on a Leaſe of four Acres of Page 71 
| Land at 50. Rent, and for Rent arrear he brought rhe Action; theSand. 206. 
Defendant pleads to Port Nil debit, and to the Reſidue he pleads, thatge, 405. 
the Leaſe was of the ſaid four Acres, and of one Acre niore, and that, Reb. 465 


Vor. IV. G before 


ng 7 4 $1 © 8 6. + Ar. * * N 4 by i 7 : OO. 
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Lev, 263. before the Rent was arrear the Plaintiff entered into the fifth Acre: On 
Salmon v. which the Plaintiff demurs; and the Reaſon ſhewn on the Argument was, 
Os for that he did not traverſe, that he demiſed four Acres only. But on the 
| other Side it was faid for the Defendant, that the Traverſe ought to come 
on the Plaintiff's Part, wiz. he ought in his Replication to have maintained 
the Leaſe in the Declaration, and have traverfed, that he demntſed the 
fifth Acre. To which it was anſwered, that that would be a Deparmie 
from his Declaration, and therefore the 1raverſe ought to have been on 
the Defendant's Part; for when he pleads another Leaſe than that upon 
which the Plaintiff declared, he ought to traverſe the Leafe on which the 
Plaintiff declared, vis. to plead the Leaſe of the fifth Acree, abſque hoc, 
that he demiſed the four Acres only; and fo held the Court, and gave 
ets Judgment for the Plaintiff, | 8 Go 
Vent 21, In an Action againſt a Sheriff for an Eſcape, the Plaintiff declared, 
217. Sir that the Defendant being Sheriff of Surry voluntarily ſuffered F. S whom 
Ralph Br- he had in Execution to eſcape, the Defendant, proteſting that he did not 
ve y's Caſe. | a 5 2 ; 
Litw. 361. let him voluntarily eſcape, pleads, that he took him upon a freſh Purſvit. 
S. C. cited. To which it was demurred ; becauſe he did not traverſe the volun- 
Latch 200. tary Eſcape : and reſolved for the Defendant ; it being impertinent for the 
oh = = ' Plaintiff to alledge it, and no ways neceffary to his Action; and it being 
* 5. out of Time to fr it forth in the Declaration, being a Matter that ought 
' Cro, Jac, to come in in the Replication. And per Hale C J. Tis like Leaping betore 
657. one comes to the Stile; as in Debt upon a Bond the Plaintiff ſhould de- 
clare, that at the Time of Sealing and Delivery of the Bond the Defen- 
dant was of full Age, and the Defendant ſhould plead Deins age, without 
= eiii the Plaintiſfs Allegatron. oo Henne en nn 
Lutw. 381. But in Debt by the Gentlemen Uſhers of the King for a Fee of 5/. due 
Du pa & al to them from one who had received the Degree of Knighthood, they de- 
v. Stephens. clared, that Time out of Mind they uſed to receive a Fee of 51. of every 
Perſon who voluntarily and without Compulſion had received the Degree 
of a Knight, &c. The Defendant pleaded, that he had taken the Degree 
in ſole Obedience to the King; but becauſe he had not traverſed ab/gue 
Hoc, quod def recepit wel ſuſcepit Gradum Militar' woluntarie & fine com- 
pulſione, it was adjudged for the Plaintiff ; for the voluntary Acceptance 
of Honour, without Compulſton, is of the Eſſence of the Action, and not 
like the aforeſaid Caſe of an Eſcape. 2 | 
Dyer 66. b. In Account againſt one as Bailiff of a Manor ſuch a Year, it is a good 
pl. 15. Plea, that J. S. was his Bailiff that Year ; but there he muſt traverſe that 
he himſelf was nete. „ EDF 
Dyer 66. b. So in Eſcape againſt a Gaoler he may plead, that the Priſon was broke 
open by the King's Enemies, or that it was burnt by ſudden Fire ; but then 
he mult traverſe, that the Eſcape was not in other Manner, or as the 
Plaintiff hath alledged. „„ 5 „ | 
Poph. 69. If in Treſpaſs the Defendant intitles himſelf by the Feoffment of a 
| Stranger, and the Plaintiff replies and maintains that the ſame Stranger did 
 '{a) That Enfeoif him, this cannot be a good Ifſue (a) without a Traverſe of the 
£ whers the Feoffment alledged to be made to the Defendant. 
Atrties in N 8 KS | | | "RR. LE 
enge vary in the Eſtate alledged, or in the Quantity thereof, there ought to be a Traverſe. 
Iv. 140. . „„ | 5 


6 Page 72 : * In Aſſault and Battery the Defendant pleads a ſpecial Plea, and 
Stile 180, juſtifes; the Plaintiff replies de injuria ſua propria; upon which Iſſue is 
19%, 210. joined, and a Verdict for the Plaintiff; but in Arreſt of Judgment it 

| 5 5 ) Was 
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| was held, that the Replication was not good, in not ne fact! 
| Matter pleaded, and traverſing abſgue tali cauſa, ſo that an iſſue might 


be joined on an Affirmative and Negative ; and therefore the Court or- 
dered a Repleader, | 
If in Covenant for Payment of Money the Defendant pleads, thatStile $73- 
he was at Liſbon in Portugal at the Day of the Payment of the Money 
which he had covenanted to pay, the Plaintiff may reply, that he 


was in England, without a Traverſe, abſque hoc, that he was in Por- 


tugat. 2 3 
c Tf Account be brought againſt two, and one of them pleads Ne unquesGodb, 43. 


ſon receiver ; this is good without a Traverſe, that he and his Companion 


were Receivers. 


If in treſpaſs for chafing his Ewes, being great with Lamb, ſo as by3 Leon. 1g. 
driving them he loſt his Lambs, the Defendant juſtifies, that they were 


Damage feaſant, and that therefore he drove them to Pound, Cc. this is 


naught without a Traverſe ; for though he might take and drive them 
to Pound, yet this ſhould have been without any Prejudice to them, and? 8 


was therefore a Matter traverſable. | he ſhould 
have pleaded 


| __ Land the Ewes gently, doing as little Damage as he could, and there would not have been any 


Occaſion for a Traverſe ; nor do I ſee what Traverſe could, properly, have been taken. 


If there are two Preſcriptions, one pleaded by the Defendant by 
way of Bar, the other ſet forth by the Plaintiff in his Replica- 2 Leon. 209, 


tion, without any Traverſe of that which is alledged in Bar, this ro 


naught. . pleaded 


8 F ä | againſt a 
ther is not good without a Traverſe, vide Yelv. 217. 9 Co. 39. 2 Mod. 104. Carth. 146. 


| As where in Treſpaſs for cutting Oaks the Defendant pleads, that hez Leen BOBs 
was ſeiſed of a Meſſuage in Fee, and preſcribes to have rationabile No- 218, fr 


derium ad libit' capiend” in boſcis; the Plaintiff replies, that the locus in 
quo was within the Foreſt, and that the Defendant and all thoſe, c. ha- 


here conſueverunt rationabile eſtowerium, &c. per liberationem foreftarii : 
And upon a Demutrer the Replication was held naught ; becauſe the 


Plaintiff ought to have pleaded the Law of the Foreſt, vis. Lex fo- 


reſtæ talis eft, or to have traverſed the Defendant's Preſcription, and not 
to have ſet forth another Preſcription in his Replication without a 


Traverſe. | | ES | 
In Treſpaſs for pulling down his Hurdles in his Cloſe, the Defendant 4 Leon. 16. 


juſtified, that J. S. was Lord of the Manor of D. and that the ſaid Roel u. 
J. S. and all thoſe whoſe Eſtate he had in the ſaid Manor, had had a Pu anies. 


free Courſe for their Sheep in the Place where, Cc. and that the Te- 
nant of the ſaid Cloſe could not there erect Hurdles without the Leave of 


the Lord of the Manor, and that the ſaid J. S. let to the Defendant the 
ſaid Manor, and becauſe the Plaintiff erected Hurdles without Leave, 
Ec. in the ſaid Cloſe he threw them down, as it was lawful for him to 
do: The Plaintiff replied of bis own Wrong, without Cauſe, c. and 


it was held an ill Replication, becauſe the Plaintiff had not traverſed the 
Preſcription. 85 5 


4. Whether chere may be a Traverſe upon a Traverſe, 


It is laid down as a general Rule, that there cannot be a Traverſe,._ ... | 
. | ; : | Co. Lit. 282. 
upon a Traverſe ; becauſe that in all Pleadings whereupon a Traverſe is Hob. 104. 

| 1 8 | | 7 Hutt. 97. 
Sand. 20, 42. Vaugh, 62, 1 Jon. 216, Cro. Car, 10g. 


„ properly 
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PLEAS and PLEADING: - 

& Vide ante, properly taken, the Iſſue is cloſed$ ; and therefore a Traverſe cannot be 
57. u. taken on a Traverſe, for a Traverſe muſt be a material Point; and if to 
* Page 73 the Declaration it deſtroys the Plaintiff's Action; if to the Bar, it “ de- 

ſtroys what is ſaid in Avoidance of the Action; and if to the Replication, 

what was ſaid in Avoidance to the Bar, & fic de ceteris, and conſequently 

a ſubſequent Traverſe will be inſignificant ; becaule (a) when a material 
(a) That Traverſe is taken the Reſt ſtands confeſſed. DR 1 LE 


whatever is 6 | | 
traverſable and not traverſed is admitted 1. Salk. 91. 


— K a 
N 5 12 *» 


1 This is avoided by proteſting againſt every Thing the Party does not mean to admit: Tho' the 
Proteſtation does not put the adverſe Party to prove what 1s fo proteſted againſt, where Iſſue is taken 
on another Point; but the Proteſtation operates as an Excluſion of a Concluſion ; or, in other Words, 
the Record cannot, as to the Points proteſted againſt, be uſed as Evidence againſt the Party proteſt- 
ing, as to thoſe Points; becauſe by proteſting he has denied them: Had he not proteſted, thoſe Points 
might, perhaps, as between the ſame Parties in another Suit relative to the jame Matter, be conſidered 
as admitted: And the Party proteſting might in ſuch ſublequent Cauſe find it neceſſary to offer an iſ- 
ſue on ſome Point that came under the Proteſtando in a former Caule. | EL | - 
This Rule is. thus laid down by my Lord Hobart, That regularly 
whenſoever a Traverſe 1s taken apt and material to the Plaintiff's 
Title, the Plaintiff is bound to it, and cannot for the ſame Thing leave 
it, and force the Defendant to accept another Traverfe tendered by 
—_— | „„ | | ah | 
20 H. 4. 2. But if a Man brings an Action of Treſpaſs for breaking his Cloſe on 
12E. 4. 5. a certain Day, if the Defendant plead a Releaſe of Actions he ſhall 
3 9. traverſe all Treſpaſſes after; if a Feoffment, he ſhall traverſe all Treſ- 

14. paſſes before; if a Licence for once, all before and after; and in theſe 
Caſes. the Plaintiff hath it in his Choice to leave the Traverſe, and 
_ traverſe the Point of Juſtification, J. the Releaſe, Fe offment or Li- 
cence ; or he may alledge a Treſpaſs before or after, and ſo join upon 
the Traverſe offered, which is Traverſe after a Traverſe, but yet is 
not according to the Rule, a Traverſe upon a Traverſe to the ſelt-fame 

Point. 3 . „„ ; kgs 
Hob. 104 So if a Man brings an Action of Waſte for felling of Trees, and 
lays that the Leſſee felled and fold them, and the Detendant confeſſes 
that he felled them, but ſaith that he beſtowed them in repairing the 
Houſe, «b/que hoc, that he ſold them; the Plaintiff may reply that he 
let them not, or any like Caſe of Waſte, ab/que hoc, that he employed 
them in Reparations; and though this be a 'Lraverſe upon a Traverſe, 
and directly to the ſame Thing, yer it is out of the above-mentioned _ 
Rule, becauſe the Traverſe in this Caſe was not material; for the Plain- 
tiff might have declared of the Sclli:g only, and the other Point was 

mere Surpluſage. TOI 3 NS > | 

Poph. 107. If Aſlault and falſe Impriſonmeat be laid in London, and the Defendant 
Cro. Eliz. pleads a ſpecial Juflification in (5) another County, witn a Traverſe or 

418. , _ 3 8 5 ä 5 
Moor 350. abſque hoc, c. the Plaintiff may maintain his Action, and traverſe the 
S. C. Para-ſpecial Matter alledged by the Detendant, though this be a Traverſe upon 
mor andVer-a Travetſe; for as the Matter alledged by the Detendant may be falſe, 
_ 143% it would be unreaſonable by ſuch Fallity to ouſt the Plaintiff of the Li- 
SC. circa berty the Law gives him, of laying his Action in the proper County 
and like where the Cauſe ariſes. : | | 4 55 


Point ad- | 2 | 

judged, Cro. Eliz. 99. S. P. adjudged. (5) There never ſhall be a Traverſe upon a Traverſe, but 
where the Traverſe in the Bar takes from the Plaintiff the Liberty of his Action for the Place or 
\ Time, or ſuch like, there the Plaintiff may maintain his Action for the Place or Time, and may tra- 
verſe the Inducement to the Traverie, and needs not to join with the Defendant in the Traverſe, but 
at his Pleaſure may do the one or the other; but when the Inducement is made and concluded with 
a Traverſe of a Title ſhewn by the Plaintiff, there the Plaintiff is inforced to maintain bis Title, and 
nut to traverſe the Inducemeat to the Traverſe, Cro, Car, 105, 2 Luw. 1630. S. P. : = 


Hob. 104. 


| PLEAS anp PLEADING, = 
In Treſpaſs the Defendant juſtifies his Entry by the Command of J. S. Cro. Car. 
_ Plaintiff replies, and ſhews that J. S. was ſeiſed in Fee, and let unto him . 7 
at Will, and traverſeth the Command of FJ. S. the Defendant maintains his gering. 
Plea, that J. S. commanded him to enter, and that he entered by his 
Command, and traverſeth the Leaſe at Will; and i: being hereupon de- 
murred, it was adjudged for the Plaintiff, that the Command was traverſ- 
able, and that therefore the Defendant's Rejoinder to make a Traverſe 
upon a Traverſe is not good. . | 
Where one traverſes a Thing which he had before confeſſed and Carth. 166. 
_ avoided, this is merely Form, and aided upon a general Demurrer 1 
* for the other Party might traverſe that Traverſe, and alſo the Induce- , Page 74 
ment to it. | | 
Where to an Inditment for not repairing a Bridge the Defendants plead, 2 Lev. 112. 
- that A. B. ought to repair the Bridge mentioned in the Indictment, and 38 c 
take a Traverſe to the Charge againſt themſelves ; the Attorney General,, 
in this ſpecial Caſe may take a 'L'raverſe upon a Traverſe, and infift, that 
the Defendants are bound to the Repairs, and traverſe the Charge alledged 
againſt A. B. and an Iſſue ought to be taken on ſuch ſecond Traverſe ; 
and the Attorney General may afterwards ſurmiſe, that the Defendants are 
bound to repair it, and then the whole Matter ſhall be tried by an indif- 
ferent Jury. Eh | „ | 
So though regularly a common Perſon cannot take a Traverſe upon a Tra- Vaugh. 62, 
verſe, yet the King by his Prerogative may, upon a Title diſcloſed in the 54. 


Traverſe of the Party, deſert his own Title, and take a Traverſe to ſuch — 
Matter diſcloſed, though this be a Travetſe upon a Traverſe. thiswide Title 
. | 7 | | 5 4 | Prerogative. 


In Debt on aa Obligation conditioned to appear on a Bill of Middle- Lev. 192. 
ex, returnable die Sabbati prox” poſt quinden' Paſch. the Defendant pleads, Saund. 20, 
that he was arreſted on a Bill returnable die Veneris, and pleads the Sta- rb : 
tuteof 23 H. 6. (c. 9.) and that the Bond was given for Eaſe and Favour. 10%. s C. 
The Plaintiff replies, that he was taken on a Bill returnable: die Sabbati, Bennet v. 
and not die Veneris. The Defendant rejoins, that he was taken by virtue Fillins. 
of a Bill returnable die Veneris, ab/que hoc, that he was taken by virtue | 
of a Bill returnable %e Sabbatri ; on which the Plaintiff demurred: And | 
it was argued, that the Rejoinder was ill, and a Traverſe upon a Fra- 
verſe ; for when the Plaintiff replied, that he was taken by a Bill re- 
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3 turnable die Sabbati & nan die Yeneris, the & non die Veneris was a 
5 Traverſe, whereon the Leſencant might have joined, and taken Iſſue. 
#1 On the other Side it was argued, that the & non was not any Traverſe, 
4. at leaſt not a formal Traverſe, or ſuch as the Books mention, that a 


Traverte cannot be taken on a Traverſe ; and to have joined Ifſue on the 
S non ie Vereris would have mace an immaterial Iſſue; for it matters 
not whether he were taken by virtue of a Bill returnable die Veneris, or 
not; for if he were not arreſted on a Bill returnable die Sabbati, the 
Sond 1s void by the Statute; but if he were taken on a Bill returnable 
die Sabbati, tis good, for that only is traverſable and triable; and fo held 
the Court. S- ; Ec. | FORE. 
In Debt upon a Specialty for 200l. which was to this Effect, ſſ. Carth. 99, 
The Defendant did declare from his Heart before God, that he had taken 109. 
the Plaintiff to be his Wife, as ſhe had taken him for her Huſband ; and the Cr ofſev. Hunt, 
= more to confirm the ſaid Plaintiff, that he had no Deſign but to per form his 
' Promiſe aforeſaid, he (the ſaid Defendant) obliged himſelf by the ſame 
Deed to pay unto the Plaintiff 200l. if he ſhould happen to be fo baſe as 
to be worſe than his Mord; and that if he did not pay it when demanded, 
ſhe (the Plaintiff) ſhould have good Right to ſue and recover it by Law, 
Kc. The Breach aſſigned was, that ſhe had tendered herſelf to marry 
the Defendant, but that he refuſed, and, afterwards married another 
ets | | Woman, 


PLEAS any PLEADING. 
Woman, per quod actio acerevit. The Defendant pleaded, that he, 
after the making of the aforeſaid Writing, obtulit fe to marry the Plaintiff, 
and ſhe refuſed ; abſyue hoc, that he refuſed to take her for his Wife be- 
fore ſhe had refuſed to take him for her Huſband. The Plaintiff replied, 
that ſhe tendered herſelf to marry the Defendant, and he refuſed ; a#/que 
hoc, that the Defendant offered himſelf to marry the Plaintiff ; & hoc, 
c. And upon a Demurrer to this Replication, it was inſiſted for the 
Defendant, that the Traverſe in it was ill; becauſe ſhe had traverſed that 
which was the Inducement of the Traverſe in the Bar, ſo that it is a 
Traverſe upon a Traverſe, which the Law will not allow; beſides, the 
| Words of this Deed are in præſenti, and not executory, but declaratory 
page 75 of an Act executed. On“ the other Side it was argued, that the Words 
c in this Deed are ſufficient to create a wrong Contract, and that of the 
higheſt Nature, for God is called as a Witneſs to it; and theſe Words 
cannot import any other Senſe, but only a Contract to marry the Plaintiff: 
That the Traverſe in the Bar is ill, becauſe it is too large; for the Defend- 
ant had traverſed more than was alledged in the Declaration; ſſ. ab/que 
Hoc, that he had refuſed to take the Plaintiff for his Wife before ſhe had 
refuſed to take him for her Huſband, ſo that he intended to make this 
Circumſtance of Time Parcel of the Iſſue; whereas there is no ſuch Cir- 
cumſtance alledged in the Declaration, nor any Affirmation, that the De- 
fendant had refuſed before the Plaintiff had refuſed ; and therefore, be- 
cauſe the Traverſe in the Bar was idle and frivolous, the Plaintiff might 
well traverſe the Subſtance of the Matter of the Bar ; and of this Opinion 
was the Court, as well to the Pleading as to the Matter in Law, 


5 To what Point the Traverſe ſhall be taken and therein what Matters 
are traverſable, and of the Manner of taking thereof. 


2 Sand. g, 28. Herein the general Rule is, That the Traverſe muſt be taken to ſome 
6 Co. 24. a. material Point alledged by the adverſe Party, which, if found for him who 
Rol. Rep. takes it, abſolutely deſtroys the adverſe Party's Right, by ſhewing, that 
| 2 217. he bach none in Manner and Form as he hath alledged ; and being to the 
Lane 18. (a) principal Point alledged puts an End to the Matter. 

(a) A Tra- | ; EL ED as os 
verſe ſhould be always of ſuch Part, as if found fer the Defendant deſtroys the Plaintiff's Action. 
| Comb. 321. F FE: e 25 


Poph. 161. [f in Covenant on a Charter-party the Plaintiff declares, that upon 
| _ 2 the Ship's going with the next fair Wind, Sc. he the Defendant ſhould 
- oa Tc pay ſo much; the Defendant by way of Traverſe ſays, that the Ship 
Palm. 397. did not go with the firſt fair Wind; and this was held an ill '[raverſe, not 
S. C. Conſta - being to the principal Point or Giſt of the Action, which is the going of 
ble v. Clobery the Ship, and not the Nature of the Wind. 1 „%%% ͤ ĩ ] ' “ 

Lutw, 935, A Traverie mufl be taken to ſome Matter alledged; and therefore, 
860. where in falſe Impriſonment the Defendant juſtified by Proceſs out of an 
Inferior Court, and the Plaintiff replied, that the Cav'e of Action accrued 

out of the Juriſdiction; abſque hoc, that it accrued within the Juriſdiction, 
the 'I'raverſe is ill, being of a Matter not alledged before; but it was held, 
that this being only an immaterial Traverſe, no Advantage could be taken 

of it on a general Demurrer, and that then the Reſidue of the Replication 
mould ſtand good. ** „„ „ A 
PR If any Thing in the Count be traverſed, it muſt be ſuch Part as, if 
Vaugh. 3. true, is conaltent with the Defendant's Title; and if falſe, or hs 
= | 8 5 5 againſt 


\ 


PLEAS and PLEADING. | 
g gainſt the Plaintiff, doth abſolutely deſtroy his Title; nay, if the Traverſe Show. Parl. 
| leaves no Title in the Plaintiff, then it is good, whatever comes of the Ca. 220-1. 
Defendant's. 5 | | - ; 5 ER 
In a Scire Facias againſt A. and his Wife, reciting, that the Wife Cro. Car. 
dum ſola fuit recovered in the King's Bench, in an Action upon the 328. 
Caſe, 261. 13s. 4d. for Damages and Coſts, and had Execution of rg & 
| theſe Damages, and is thereof poſſeſſed ; and whereas afterwards the, 
ſaid Judgment was removed by Writ of Error into the Exchequer | 
Chamber, and there reverſed, and Reſtitution awarded; and after- 
wards ſhe took the faid 4, ro Huſband: The Plaintiff thereupon 
brought this Writ to have Reſtitution. The Defendant pleaded, that 
after the Reverſal had, and before the Purchaſe of this Writ, he paid 
to the Plaintiff the ſaid Debt and Coſts of 26 J. 13s. 4 4. abſque hoc, 
that they be pofſefronari of the ſaid Money prout : And upon Demurrer® Page 76 
the Plea and Traverſe were both held ill; and 1, Three Judges held 
the Plea ill, becauſe it is grounded and affirmed againſt a Record; for 
2 payment being againſt Matter of Record cannot be a Diſcharge, un- 

leſs by Matter of Record. 2dly, Admitting it a good Plea, yet it is ill 

as pleaded ; for he doth not rely upon it, but traverſeth that which is not 
material, vis. ab/que hoc, that he is poſſeſſionatus, Fe. which was idly, 
alledged, and not material or traverſable ; and by this Traverſe he waiyes (a) —.— o 
his Pleading of the Payment, which being (a) ſpecially ſhewn for Cauſe Traverſe is 
of Demurter, the Deinurrer is good: But Berkley held, that Payment aideg by 
had been a good Plea, if he had relied thereupon ; becauſe that he avers, 27 Eliz. e. s. 
that thereby the Party is fatished ; and that in divers Cafes Matter in unleſs it be 
Fact may be pleaded in Diicharge ; as in Debt upon an Eſcape, he may - ans = 
plead, that the Plaintiff commanded him to let him out of Execution, Dyer 366. 
and ſuch like, c. but as to the Traverſe he conceived it ill; and there- Yelv, 181. 
fore agreed with the other Juſtices, that Judgment ſhould be given for Co. Ent. 


„ Cro. Jac, 806. 
the Plaintiff. | 2 Lutw zal. 


In Treſpaſs and Ej-Qtment + the Defendant pleads, that the Plaintiff Stiſe 344. 
diſſeiſed F. S. of the Land, and then made a Leaſe of it to him, and de v. Hel- 
that atterwards the Land deſcended to the Plaintiff. The Plaintiff re- land. 

plies, that he was ſeiſed of the Lands, and traverſed the Diſſeiſin on T ere 
| J. S. And on Demurrer, becauſe ke had not trayerſed the Deſcent, fence NN 
and not the Diſſeiſin, it was heid by Re C. J. that the traverſing the jegment ate 
Diſſeiſin makes an End of all, ard was therefore well taken, being the now given in 
moſt material Matter, although the Deſcent might likewiſe have been Evidence on 


traverſed. | — _ 


„„ EY ER | Lands are 
not within the Cognizance of the Cart, Application ſhould be made by Motion te ſlay Proceedings, 
_ vtherwile Detendant muſt enter into the common Rule. 


Treſpaſs upon the Caſe brought by Bill in the King's Bench, that the Cro. Car. 
Defendant's Father held of him iuch Land by Knight's Service, and 59+ 
died in his Homage, his Heir within Age, and that he tendered unto g , BY 
him a convenient Marriage, and ſhews what, Cc. and demanded of him © 
the Value of the Marriage, Oc. The Detendant pro/eflande to the Je- 
nure, pro flgcito traverſeth the Tender, &c.* and hereupon the Plaintiff 
demurred: And it was reſolyed that the Plea was ill, for the Tendei is not 
traverſable. t „ | | t Why was 
| : 2 B | | | | | not the Ter- 
der traverſable if taken in the Words of the Declaration; as, if the Marriage tendered was noi con- 
venient or proper, how could the Plaintiff be intitled to recover? 45 | | 


If the Plaintiff in his Replication ſets forth a Grant of Capyhold Yelv. 122-3. 
Lands ſuch a Day, and by ſach a Seneſcha} ; and the Defendant by way Lere v. 


: Alexandee. 


l 


\ 
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of Rejoinder maintains his Bar, and traverſes the Grant to the Defendant 


the ſaid Day, and by the ſaid Seneſchal, the Traverſe is ill; for the princi- 


. pal Point is the Grant, which may be at another Court and Day, and by 
He might another Seneſchal, and yet good. | 5 . 

WA 4 | LR 
verſed hd Grant, in Manner and Form, &c. 


Velv. 122. If a Feoffment by Deed ſuch'a Day be pleaded, there can be no 

: ' Traverſe to the Day, becauſe the Eſtate paſſes by Livery, and not by the 
6 Co. 24,25. A Difference hath been taken between pleading a Feoffment and a Grant 
Cro. Eiiz. of a particular Eſtate ; that in the firſt Caſe, if the other will intitle himſelf 
__ coal by an elder Feoffment, he ought to traverſe, but not in the laſt Caſe ; be- 
Helyar's Cauſe a Man may come to a Fee-fimple by divers Means, vis. by Diſſeiſin 
\ Caie. and Tort, or by lawful Means; and therefore, when one intitles himſelf 
2 Vent. 212. to a particular Eſtate by an elder Grant, he ſhall not traverſe the laſt Grant, 
5 — but ſhall compel the other to ſhew by what Title he claims it after the 
de only elder Grant. f | Ea : 3 
Form, and | | ET | 8 . | 
aided by the 27 Eliz. c. > Þ The Party baving the elder Grant may confeſs the other, and avoid its 
Effect, by ſhewing his own; and if made by a different Grantor, he ſhould ſhew that before ſuch 
other Grantor had any Thing in, &c. his Grantor was ſeiſed, &c. and made ſuch elder Grant, 


Mare. 21. A Man pleaded a Deſcent ofa Copyhold in Fee ; the Defendant, to take 
away the Deſcent, pleaded, that the Anceſtor did ſurrender to the Uſe 


of another; ab/que hoc, that the Copyholder died ſeiſed: And the 


Opinion of the Court was, that it was no good Traverſe ; becauſe 

he traverſed that which needed not to be traverſed ; for being Copy- 

* Page 57 hold, and having pleaded a Surrender of it, the Party cannot have it 
EDT Ds 8 P f , 

again, if not by Surrender, as in He/lyar's Caſe ſupra ; for as none can have 

a Leaſe for Years but by lawful Conveyance, fo none can have a Copyhold 

Eſtate if not by Surrender. Sg | 


In Treſpaſs the Defendant pleads, that A. was ſeiſed, and infeoffed 


98 B. who infeoffed C. who infeoffed D. whoſe Eſtate the Defendant hath ; 
8 F. in this Caſe the Plaintiff may traverſe which of the Feoffments he 
that where pleaſes. 5 | | | 7 | 
there are 


ſeveral material Things alledged, it is in the Election of the Party to traverſe which he pleaſes. 


Sid. 227. | Win Treſpaſs or Cafe the Plaintiff declares that J. F. was ſeiſed in Fee. 


* and made a Leaſe to him, and the Defendant pleads that J. N. was ſeiſed 
2255 in Fee, ard leaſed to him, Cc. this Seifin of J. N. ſhall be intended by 
Diſſeinn, tor he ought to have traverſed the Seiſin of J. S. and faid, that 


long before ſuch a one was ſeiſed, Oc. 7 


Cre. Jac. In Treſpaſs the Defendant picads, that long before the Treſpa's one 
1 Rat Reg Jumes Stephens was ſeiſed in Fee, and 12 Elis, infeoffed Thomas Norwond 


. to the Ute of James Baker and Mary his Wite, ard the Heirs of their 
Rakerv, Bodies; and that they had Iſſue Henry Baker, and died ſeiſed, which 
| Blackman, deſcended unto him, and from bim to his three Daughters, and juſtifies 


by their Leaſe, and gives Colour to the Plaintiff; the Plaintiff replies, 


that long Time before the Treſpaſs Sir Thomas Tyrrel was ſeiſed in Fee, 


and gave it to Edzward Baker and Joan his Wife, and the Heirs Male of 


their Bodies, and that they had IfTue the ſaid Janes Baker and the Plain- 
tiff; and that James had Iſſue Henry and died, which Henry died without 
Ifue Male; wherefore he as Heir Male entered, and that the Defend- 


ant committed the Treſpaſs, Sc. and traverſeth the Seifin in Fee al- 


Jecged in James Stephens; whereupon the Defendant demurred, and 
Jews that he trayertcth the Seiſin in Fee of James Stephens, whereas he 


_ ought. 


| and PLEADING. 
ought to have traverſed the Gift in Tail, which is the principal Matter of 
the Bar; but the Court held that it was in his Election to traverſe the one 
or the other. i | 
Where by the (a) Inducement or Conveyance to the Action the Defend- 
ant is ouſted of his (5) Law, there the Defendant may as well traverſe har 


Conveyance as the Giſt of the Action. con 
by (a) But 


E where a Diſſeiſin is alledged by Way of Conveyance to the Title or Poſſeſſion of the Plaintiff, it need 


not be traverſed. Dyer 635. b. pl. 34. (b) Where the Conveyance to the Action is that which 
doth intitle the Plaintiff to the Action, it may well be traverſed if the Defendant cannot wage his 
Law ; otherwiſe where he may wage his Law. Crg Eliz. 169, 201. S. P. 


In Aſſumpſit, ſuppoſing that ſuch a Day 4 Fac. upon an Account be- Cro. Jac. 
twixt them, the Defendant was found in Arrear in ſuch a Sum, and aſ- _— 

| ſumed to pay, &c. the Defendant pleads that ſuch a Day 4 Fac. they ac-Buldt. 15. 
counted, and then he was found in Arrear ſuch a Sum as the Plaintiffs. C. 
ſuppoſed, and that the fame Day he mace an Obligation for the Pay- Dalby v, 


ment thereof, and traverſeth that any other Day after the Obligation C. 


made they accounted together prout, Ic. and it was thereupon demurred ; 


for that the Account (which is the Cauſe of the Aſumpſit) is not traverſa- 
ble, nor the Time, for it is but an Inducement and Conveyance to the 
Action: But the Court held that the Account which was the Ground of 
the Promiſe was well traverſable ; wherefore it was adjudged for the De- 
fendant. 2 wo . e 

It is faid, that the Conſideration of a Promiſe is never traverſable, nor al- 


loved to be traverſed, but *tis the Promiſe itſelf which is traverſable ; but 


herein a (c) Difference is taken between a Conſideration “ of a Promiſe* Page 98 
which is executed, and a Conſideration which is executory ; that the one is C Eliz 
not traverſable, but the other is. | e 
„„ | BD | | | Rol. Rep. 
43, 401. Carth, 82. (e) The Difference between a Promiſe upon a Conſideration executed and 
executory is, that in that executed you cannot traverſe the Conſideration by itſelf, becauſe it is paſſed 
and incorporated, and coupled with the Promiſe, Hob. 106, | 


In Trover and Converſion the Converſion is traverſable; for it is the Cro.Eliz.g9. 
Subſtance of the Action, and the Tort ſuppoſed in him, and ſo may well?” Song 

be traverſed ; for if one finds Goods, but doth not convert them, no Action 2 
1 | | | 8 5 | Trover and 

© In Debt on an Obligation of 100 J. dated 12 Julii 10 Car. 1. with Con- Cro. Jac. 

dition for the Payment of 58 J. at the End of fix Months; the Defendant 301. 

pleads the Statute 21 Fac. 1. (c. 17.) of Uſury : The Plaintiff replies that z, * 

he lent the 50 for a Year, and that the Defendant ſhould pay 8 J. ſor the NOT. 

| Farbearance for a Year ; and that, by the Scrivener's Miſtake, it was 

made payable at the End of Half a Year. The Defendant rejoins, that 

the Lending was only for half a Year, and that he was to pay for it 8 J. 

for that Time; and traverſeth, that upon the ſaid 12 Fuly it was agreed 

the Loan ſhould be for one intire Year, or that he ſhould forbear it for a 

whole Year. And it was held, that this Traverſe in the Rejoinder, making 

the Day Parcel of the Iſſue, was ill; and that the Agreement only was 
traverſable. 5 | EN | 3 

In Treſpaſs for Goods carried away, or Battery, or falſe Impriſon- Co Lit. 284. 

ment, if the Defendant pleads that he is Not guilty in the Manner as $tyle 382. 
the Plaintiff ſuppoſes, and it be found that he is guilty at another Day, Leon. 39. 
or in another Town or County than the Plaintiff ſuppoſes, yet he ſhall Reg. 79. 
recover; for in tranſitory Actions the Defendant ſhall not traverſe the 265 — P. 

County or Town where the Fact is laid, without ſome ſpecial Cauſe . 
of Juſtification, which is ſo local that it cannot be alledged in another 

1 | : 5 . | Place; 


1050; Converſion. 


P 


| PLEAS axy PLEADING. 
Place ; as where a Conſtable of a Town in another County arreſts a Man 
for a Breach of the Peace, in which Caſe, if an Action be brought againſt 
him, he ſhall traverſe the County, and all other Places, faving the Town 


| (a)Cro.Fliz. whereof he is Conſtable ; (a) ſo where the Defendant juſtifies for Damage- 


| 667. 8. P. feaſant, c. 
adjudged. 


Cie Els. In falſe Impriſonment or inprioaing ke at Bri iel, the Defendant juſ- 


183,  tihies, for that he arreſted him at Glouceſter by virtue of a Commiſſion of Re- 
C:wicigh v. bellion; abſque hoc, that he was guilty at Briſtol; and it was moved that 
Edwards. the Traverſe was not good, the Cauſe of Juſtification not being local, and 
therefore he might have juſtified in the Place where the Action was 

brought; otherwiſe if the Commiſſion had been to arreſt ham at Glouceſter; 

and of this Opinion was Wray. | | | | 
Cro. Eliz. In Treſpaſs for an Aſſault and Battery laid in London, the Defen- 


7056. dant pleaded, that the Plaintiff entered into his Houſe in Waltham in 
Peacec 4 * the County of Eſex, and that he molliter manus impoſuit to put him out 
Feacecs. of his Houſe ; «b/que hoc, that he is guilty extra Waltham, and this 


| was held a good Traverſe, the Cauſe of Juftification, wiz. the De- 


fence of his Houſe, being local; ſecus if the Juſtification had been 


perſonal and tranſitory, and ſuch as might have been alledged in any 
Place. 5 | | FN 


Co. Tac, 44, In Treſpaſs laid aud Edinbridge in Comitat. Cant. for killing his Dog, 


45. Mad. the Defendant pleaded, that J. S. was ſeiſed in Fee of a Warren in D. in 


bart v. the ſame County, whereof he is and then was Warrener, and that his Dog | 


Damme, was divers Times killing Conies there, and therefore, finding him there 
tempore quo, Ic. running at Conies, he there killed him; ab/que hoc, c. 


that he is guilty apud Edinbridge prout, &c. And on Demurrer it was 


objected, that he had traverſed the Place only, Ec. and had not traverſed 


all other Places: But the Court held, that the Traverſe was good, his Cauſe 


of Juſtification being local, and that he needed not alledge any more than 
that Place. | | | | 


* page jg * Treſpaſs of Aſſault, Battery, and Wounding in London ; the Defen- 
Cro, Jac. dant juſtifies in the County of Norfo/#, by virtue of a Warrant from the 
372. Sheriff of Vor folꝭ, upon a Writ of Latitat, Quæ 75 eadem tranſgreſſio, Ec, 


| — abſque hoc, that he is guilty in London, wel alibi extra Comitatum Norf', 
8 py ag On Demurrer one Objection was, that he had juſtified and alſo traverſed, 


868. which he ought not to have done: But the Court held it well enough; for 


S. P. ad- the Juſtification being in another County, the County wherein the Action is 
judged. brought ought to be traverſed ; and the Plaintiff may maintain the Action 
| and Iſſue, if he will, or he may traverſe the Defendant's Plea, at his 


Election Pp Ee | | 5 | 
If a Man bring an Action of Treſpaſs for breaking his Cloſe on a certain 
Hob. hy fr Day, if the Defendant plead a Releaſe of Actions, he ſhall traverſe all Treſ- 
arter 207. 
Þ 3 icence all before and after. 
Lev. 241, h 


207. 2 Mod. 68. That where the Juſtification goes to 2 Time and Place not alledged dy the Þ lain 


litt, there muſt be a Tra verſe of both. 


3 Bulſ. 209. In Treſpaſs laid to be done 1 | May, the Defendant pleads a Releaſe made 


Kol. Rev. to him 1 Junii, and traverſes, ab/que bac, that he was guilty at any ather 


* 2 Time after the firſt of June; and this was held an ill Traverſe ; for the Day 
not being material in Treſpaſs, he ought to have trayerſed, ab/que hoc, that 


Watcet. 


be was guilty before or after 1 Junii. | 


Cro.Fliz.879., If in Treſpaſs for entering a Houſe the Defendant ſays, that it was 


Higham v. the Freehold of J. S. and juſtifies 27 E/iz. a Year before the Treſpaſs 
ſuppoſed, and traveiſes the Time before 27 Elis. but ſays nothing as ro 


Reynold, 
| the 


aſſes after; if a Feoffment, he ſhall traverſe all Treſpaſſes before; if a 


: oe PO fs . 1 
% * 3 8 4 
8 n U 
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the Time after; yet the Traverſe is good; for when he pleads his Free- 


hold, or the Freehold of another, it ſhall be intended ſo to continue, un- 


Jeſs the contrary be ſhewn, and therefore no need of traverſing the Time 


after. 5 | | : 
| Herein alſo this Difference hath been agreed, that where a generalsiq. 234. 


: Action is brought, in which the Time is not material, there, upon a Keb. 680, 


Traverſe to the Fact charged upon the Defendant, he muſt add abſque®22- 


Hoc, that he was guilty either before or after; but where the Thing 


traverſed is not to the Point of the Action, (though the Caſe may be 


ſo, that, if it happened before or after, the Action might have lain) the 


Party need not add abſque hoc, that he did it before or after, and this, 
whether the Traverſe comes in of the Plaintiff's Part or the Defend- 


ant's. | | | | 
In Caſe upon ſeveral Promiſes, the Statute of Compoſition of twoy Mc. 18. 


Thirds was pleaded in Bar; but the Plaintiff ſhewed the Contract to Beverly e. 


have been ſince the Time of the Statute, which the Defendant did not“ 


ttayerſe in his Plea, as he ought to have done; and therefore Judgment 


was given for the Plaintiff; for if you vary from the Time in the Decla- 


ration, and make ſuch Variance material, you ought to traverſe the Time 

in the Declaration. 5 | | 
Treſpaſs and Impriſonment laid the firſt of May 17 Car. 2. The De-Lev. 216. 

fendant juſtifies, as Sheriff of Coventry, to arreſt him for a Breach of the La. King, 


Peace made upon him in the Execution of his Office, for which he ar- 


reſted him, and carried him before the Mayor ; and traverſed all the 
Time before he was Sheriff, or afterwards ; and the Traverſe was ad- 


| Judged good, though it was objected to be too (2) large. (a) If the 


os 3 | Traverie be 
taken more narrow than it need, being to the Prejudice of the Party, no Jeofail. 2 Lev. 81. 


| But where the Traverſe contains more than is alledged in the Breach, it is not good, 3 Lev, 167. 


If in Ejectment the Defendant pleads 2 Surrender of a Copyhold by Cro. Eliz. 
the Hands of J. S. then Steward of the Manor, and Iffue is joined Lo p 
ab ſgue boc, that he was Steward; this is naught, for the Traverſe ought ge 


to be general, that he did not ſurtender ; for if he were not Steward the 


_ ® Surrender is void; ſo of a Surrender pleaded into the Hands of the Te-* Pape 80 


nant of the Manor. | : 


In Battery, the Defendant pleads a Judgment obtained by A. his 3 Lev. 113. 


Father, and an Execution thereupon, whereon the Goods of J S. were 3ridgwarer 


taken in Execution; and that the Plaintiff aſſaulted the Bailiffs, and"- Bytbwag. 


would have reſcued the Goods ; whereupon in Aid of the Bailiffs, and 


by their Command, the Defendant moliter manus impoſuit upon the 
Plaintiff to prevent his Reſcue of the Goods. The Plaintiff replied, De 


| Injuria ſua propria; abſque hoc, that the Defendant by Command of the 


W 


Bailiffs, and in Aid of them, to prevent a Reſcue of the Goods, Cc. 


whereupon the Defendant demurred generally: And upon Argument it 
was reſolved, if, That the Replication in traverſing the Command of 


the Bailiffs was not good, for he might of himſelf do that to prevent the 


Reſcue, which is a Tort and Breach of the Peice. 24ly, The Defendant's = 
Piea is ill, for the Action was brought as for a Battery at D. and the De- 
fendant juſtifies at S. in the ſame County, whereas the Bailiffs have Au- 


khority through the whole County, and therefore the Cauſe of Juſtification 


in the ſame County not local; ſo that he ſhould have conformed and 


Juſtified in the ſame Place, being the fame County where the Plaintiff de- 
clared; and if the Place had been material, he ought to have traverſed all 
other Places within the fame County; & fc quocungue via data the Plea 
was held ill. 5 | 


in Replevin the Defendant makes Conufance as Bailiff to J. S. Plain- Salk. 109. 


tiff pleads, that he took them dle injuria ſua propria ; abſque hac, that pl. 1. 


he 


PLEAS ano PLEADING. 
Trevilian v. he was Bailiff to J. S. To which it was demurred : And after Argu- 


Pyne. Wm ment the Traverſe was held to be well taken; and a (a) Difference 
(a) For this obſerved between an Action of Treſpaſs Quare Clauſum fregit, and an 


vide Cro. 


N. 14. Action of Treſpaſs for taking Cattle or Replevin: In the firſt Caſe, if 
Kol. R 


ep. 46. the Defendant juſtifies an Entry to the Cloſe by Command, or as Bai- 
Leon. 218. liff to one in whom he alledges the Freehold to be, the Plaintiff ſhall 
2 not in his Replication traverſe the Command; becauſe it would admit 
the Truth of the Reſt of the Plea, wiz. that the Freehold was in 

FJ. S. and not in the Plaintiff; which would be ſufficient to bar his 

Action, whether the Defendant was impowered by FJ. S. to enter or 

not; for it is not material that the Defendant has done a Wrong to 


a Stranger, if it be none to the Plaintiff; but in the other two Caſes, 


if the Defendant juſtifies taking the Cattle as Bailiff to F. S. in whom 
he lays a Title to take them, as for a Diſtreſs, or other Cauſe, there it 


may be material to traverſe the Command or Authority; for though | 


J. S. had Right to take the Cattle, yet a Stranger who had no Au— 
thority from him, will be liable ; fo that both Parts of the Defendant's 


Plea in this Caſe muſt be true, and therefore an Anſwer to any Part is 
ſufficient ; ſo in Treſpaſs for taking Goods; aliter in Treſpaſs Quare 


Clauſum fregit. | „„ | | 
3 Ler. 2b. In Replevin the Defendant made Conuſance as Bailiff of J. S. for a 
 Dhjonv. Rent-charge; the Plaintiff in Bar ſays, that he took the Diſtreſs without 
Penglatl. the Privity or Command of J. S. and that ſuch a Day after the Diſtreſs 
J. S. came firſt to have Notice, & deadvocawit captiones præ dictas: The 


Defendant demurred generally. Et per Cur', The Bar is naught, for he 


thould have traverſed his being Bailiff ; and he was ruled to replead ac- 


cordingly, and to mend his Bar, paying Coſts, and go to Trial upon It- 


| ſue, Bailiff or not. Hs | 8 5 
2 Sand. 160. If on a Preſentment for not repairing a Highway, it is alledged, that 
Rexv. the Defendant is chargeable ratione tenuræ quarundam terrarum parcel!” 
Stoughton. dlictæ peciæ terre, c. difla communi alta via Regia incluſ” & incrochi- 
| at; the Traverſing the Ratione tenure is ſufficient, without anſwering 
to the Incroachment, being the principal Point to be traverſed. 

Page 81 A Traverſe muſt be taken to ſome Matter alledged ; and therefore 


Lutw. 935, where in falſe Impriſonment the Defendant juſtified by Proceſs out of an 


1560. inferior Court, and the Plaintiff replied, that the Cauſe of Action ac- 
crued out of the juriſdiction; ab/que hoc, that it accrued within the Ju- 
riſdiction; the Traverſe is ill, being of a Matter not (5) alledged before; 


0) Mere but it was held, that this being only an immaterial "Traverſe, no Advan- 
Matter o 
Surpoſal is * 
not e ſidue of the Replication ſhould ſtand good. 

dle, no more : 1 5 Eo 5 15 
i: Malter alledged ont of due Time, nor Matter immaterially alledged. 2 Salk. 628. pl. 2. Ld- 


Raym. 349.,——But whatever is neceſſarily underſtood, intended and implied, is traverſable, as 


much as if it were expreſſed. 2 Salk. 629. pl. 6. 


„ . . , : 5 oy 2 5 0 | | x 8 | 
3 In Caſe againſt a Sheriff for taking inſufficient Bait to the Intent to 
I'd. 95. 
(e) That 
Matterof able. | : | 
Intendment | | : 3 . 
is not traverſable. Stile 393. Leon. go. S. P. Nor Cauſe of Suſpicion. 3 Bulſt. 284. 


Show. 271, In Ejectment, Antient Demeſne was pleaded in Bar; Plaintiff replied, 
that the Lands are pleadable at Common Law, and traverſes, that the 


Tenements are Parcel de Antigus Dominico; and it was adjudged ill 
on Demurrer ; becauſe he ſhould have traverſed, that the Manor was 
Ancient Demeſne, or elſe, that theſe Tenements were held of the 


Man. 


In 


tage could be taken of it on a genera) Demurrer, and that then the Re- 


deceive him of his Debt; the (c) Intention to deceive is not traverſ- 


PLEAS any PLEADING. : 

In an Action of (2) Covenant a Perſon cannot take a Traverſe in Mi- (a) That 

_ tigation of Damages, but muſt help himſelf upon (5) Evidence; and where he 
the Traverſe muſt be to the (c) Point of the Action; as in Covenant for Declaration 
Payment of Rent, the Plaintiff ſays, that there were ſeven Years Rent is ſpecial the 


, 


behind ; the Defendant cannot traverſe two of theſe Years being behind, mil ns 
but muſt plead Covenants performed. T h 1 


5 | : | | | traverfe the 
ſpecial Matter. Carth. 82. (6) That in many Caſes the Matter may be ſpecially traverſed, which 
probably might have been given in Evidence upon the General Iſſue.” Carth. 82, (c) In Treſpaſs, 
that which comes under the 17a gued, for Aggravation of Damages, need not be traverſed. Lev. 283. 


+ How can he plead Covenants performed, whether Rent is or is not in Arrear ? If there is 
not any Rentin Arrear, the Defendant ſhould plead Rent not in Arrear.——[f Rent is in Arrear, 
he ſhould move the Court to ſtay Proceedings, on Payment of all Rent in Arrear, and Coſts; If 
there is any other Breach of Covenant aſſigned, Plaintiff may go on for that. 


In Debt on a Judgment obtained 1 May 14 Car. 2. before the Mayor Lev. 193. 
andg/Bailiffs of Norwich, at a Court then held according to the Cuſtom 25 g v. 
of the ſaid City, the Defendant pleads, that the Court there, according paſs.” 

to the Cuſtom, Cc. is held before the Mayor; que hoc, that he reco- 
vered at the Court held the ſaid 1 May before the Mayor and Bailiffs, ac- 
cording to the ſaid Cuſtom. And upon (4) Demurrer, the "Traverſe was % That it 
held ill in traverſing a Matter of Record which is not to be tried per pas, ould a 
| and in (e) joining the Matter of the Cuſtom, which is triable per pats, been good 
with the Matter of Record; but he ought to have pleaded Nu tiel Re- after Verdict. 
cord, which would have made an End of all, or that there was not any Hob. 244. 
ſuch Cuſtom, and have tried it per pais ; it was likewiſe held, that mak- 144 1 
ing the Day Parcel of the Iſſue made the Traverſe ill. e „ 
. | utes | not be mul- 
tifarious, but to a ſingle Point. 3 Lev. 40, 41,—Traverſe muſt not be complicated. Skin. 63, 64. 


Debt upon an Obligation to the Sheriff, conditioned to appear Oa- 2 Lev. 174 
bis Martini ad reſpondend', Ic. Defendant pleaded the Statute 23H 6. 2 ve 
. | - . g 5 , . 5 utter. 
c. . and that he was taken and impriſoned Virtute brevis retorn' quinden 
Martini, and that the Obligation was taken for Eaſe and Favour. The 
Plaintiff replied, Auter brief retorn' dabis Martini, and that he was 
taken and impriſoned upon that; ab/gue hoc, that he was in Priſon 
Virtute brevis retorn' quindera Martini. The Defendant demurred gene- 
rally, Saunders argued, That the Traverſe was ill and immaterial ; for it 
matters not whether the Writ was returnable Quindena Martini, or not, 
but he ſhould have concluded Ef hoc paratus eſt verificare, and left the * Page 82 
| Defendant to traverſe the Writ returnable Ofabis Martini; and upon 
this Traverſe no good Iſſue can be taken; for it is not material whe- 
ther any Writ was returnable Quindena Martini, or not; the only ma- 
erial Thing to maintain the Goodneſs of the Obligation is this, that the 
Writ was returnable Ofabis Martini. Sed per Curiam, If the Traverſe 
be immaterial, the Defendant waving that fhould have traverſed the 
Writs's being returnable Ofabis Martini; but they held the Traverſe was 
well enough in this Caſe, it being taken to the moſt material Thing 
| 3 in Bar to avoid the Obligation; and they gave Judgment for the 
Plaintiff. | | | | | 
In Debt on a Bond made by a Priſoner to an Under-Sheriff, condi- Comb 245. 
tioned to pay 60 J. the Defendant pleads the Statute 23 H. 6. c. g. of Leden v. 
Sheriffs Bonds, and that this Bond was made for Eaſe and Favour, and fo Haines. 
void by the Statute. The Plaintiff replies, that it was for the better Se- 
curity of Money due to himſelf, and traverſeth the Eaſe and Favour: 
And herein, it was adjudged for the Defendant ; for though the Traverſe 
be good, yet the Inducement being ill, in not ſaying that it was fro bong - 
& wero debito, the Plaintiff cannot recover, | 5 
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a I in an Action on the Caſe for ſtopping of three Windows, the De- 
Velv. 225. fendant juſtifies, the Stopping of two of them, and traverſes the Stop- 
Bulſt. 116. ping of three Windows; the Traverſe is ill, for the Inducement goes 
Sand. 268. only to Part, viz. the Stopping of two Windows; and yet the Traverſe 
we rey. goes to all three, which ought not to be ; for if the Defendant had 
Foint ad- ſtopped only two, yet in Cafe the Plaintiff ſhall recover Damages (a) 
judged. pro tanto; and therefore the Defendant ought to have pleaded, as to the 
(2) That in Stopping of one Window, not guilty, and as to the other two to have 
an Avon juſtified, and then every Part of the Injury alledged by the Plaintiff had 
and in which been put in Iſſue. 5 ED 5 1 
the Plaimiff . 5 . 1 
is to recover in Proportion to his Loſe, every Part is to be put in Iſſue. 2 Sand. 206. 


Vent. 70. In Aſſault the Defendant juſtified, for that he, being Maſter of a 
Aubrey v- Ship, commanded the Plaintiff to do ſome Service in the Ship, which 
oo - he refuſing to do, he moderate caſtigawit the Plaintiff, prout ei bene licuit. 
2 Keb. 623. The Plaintiff maintains his Declaration; abſgue hoc, quod moderate caſii- 
S. C. gavit: After Verdict for the Plaintiff, it was moved in Arreſt, that the 
llſue was not well joined ; for non moderate caſtigavit doth not neceſſa- 
rily imply that he did beat him at all, and ſo no direct Traverſe to the 
Defendant's Juſtification, which immoderate caſtiga vit would have been; 
but de injuria ſua propria abſque aliqua tali cauſa would have been the 
moſt formal Replication; but it was held to be well enough, being after 
| Z But the ge- Verdict. | | 7 1 | 1 
neral Repli- 1 e FSH | | 5 BE he 
cation would have been better, as it would have obliged theDefendant to prove the Whole of hisPlea, 


Vent. 77. In Debt upon a Bond entered into, to Elis. Perkins, who was the Plain- 


 Gifordv. tiff's Wife, and he, as her Adminiftrator, brought the Action; the De- 
pz BY fendant pleads, that he delivered the Bond to one Eliz. Perkins, gue 


* Kt 633. biit ſola & innupta ; abſque hoc, that he delivered it to Eliz. Perkins, the 


S. C. ad- . Plaimiff's Wife. To which it was demurred ſpecially ; for if it be taken, 
Judged. that there are two of the Name, the Defendant ſhould have pleaded 


Non eft factum , for it amounts to no more; or at leaſt he ought to have 


dr bee, induced his Plea, that there were two Eliz. Perkins's ; but this Traverle 
Fin on is deſigned to bring the Marriage in Queſtion, which is not to be tried; 
| Anſwer to Wherefore the Court gave Judgment for the Plaintiff. BS 

the Bond 5 8 { = 
when produced in Court, though in Poſſefſion of a Perſon not intitled to recover upon it? Might not 
Defendant have pleaded generally, admitting the Bond to be his, but that it was not given to the 
F. P mentioned in the Declaration, but to another E. P. Indeed now, by virtue of the Statute 4 
Anu. c. 16. J. 4. he might plead Ven eſt factum, and a ſpecial Plea. | „ 


Cath. 123. In Aſumpfit againſt an Executrix, ſhe pleads ſeveral Judgments, 


2 „and that the hath not Aﬀets ultra. The Plaintiff replies, that f udicia 


4 Mod. 63. predida, Cc. were kept on Foot by Fraud. The Defendant maintains 


S. C. her Bar, and traverſes, that all or any of the Judgments were kept 
| on Foot by Fraud. And on Demurier it was objected, that the De- 


* PageB83 *® fendant ought to have rejoined ſeverally to every Judgment, and not to 


include all three Judgments in one general Traverſe ; but it was held 


that this general Form of Pleading was good, it being no Diſadvantage 
to the Plaintiff; for if Iſſue had been joined that all the Judgments had 
been kept on Foot by Fraud, and if it had been found that one of them 


alone had been kept, Wc. by Fraud, this Iſſue had been found for the 


Plaintiff ; becauſe the Plea was falſe in Part, and for that Reaſon the 


S ihe Tra- Whole is falſe. $ 
verſe ſhould | 5 5 | „ 5 
haut bern that all or any, or either, &c. The next Paragraph is not in Point againſt this Poſition. 


Leſſee. 6 
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| | PLEAS and PLEADING. 
Leſſee for Years brings Covenant againſt the Leſſor, declaring upon 2 Salk-629.. 
a Demiſe and Covenant for quiet Enjoyment, and aſſigns for Breach, Pl; 5- 
| that the Leſſor did enter upon him, and ouſt him of the Premiſſes; the * > 
= Defendant pleads that he entered to diſtrain for Rent arrear ; abſgue hoc, 
that he ouſted bim de Premiffis ; to which the Plaintiff demurred, think- 
ing the Traverſe ill; becauſe, if he had ouſted him of any Part of the 
Premiſſes, he had a good Cauſe of Action; therefore he ſhould have 
traverſed, abſque hoc, that he ouſted him of the Premiſſes or any Part 
thereof: But per Cur. the Plea is well enough in this Caſe ; for if the 
Plaintiff will join Iſſue upon the Matter of the Traverſe, and prove the 
Ouſter of any Part, the Iſſue will be for him; and the Court took a Di- 
verſity between pleading the General Iſſue, as in Debt you muſt plead 
Won debet nec aliquam inde parcellam, and a ſpecial Iſſue, as this is. 


1 — 
— — 


(1) Pleas in Bar, their Sufficiency and Cer- 
____  tainty:; And herein, = 


1. That the Plea muſt be proper to, and adapted to the Action. 


EREIN it is laid down as a general Rule, that every Man muſt plead Co. Lit. 285, 
ſuch Pleas as are pertinent and proper for him, according to the 393- 
Quality of his Caſe, Eſtate and Intereſt, | | Hob. 162. 
As in an Action of Debt upon a Bond or other Specialty, the Defend- Hard. 332. 
ant cannot plead Mil debet ; it is otherwiſe in Debt founded upon a Mag. ans 
ter in Pais only, as upon a Preſcription, or upon a Deed, that is not re- e, "ft 2 
quiſite to maintain the Action. N . infra. j 
Therefore if an Action of Debt be brought on a Bond or fingle Bill, Cro. ju 
and the Defendant pleads Payment without an Acquittance under 377. 4 
Seal, this, though it be found for him, will not intitle him to Judg-#:ngfielt v. 
ment; for the Obligation is in Force till it is diſſolved eo ligamine guo Bel, 


ligatur. 9 be | § Payment 

| | | 5 5 2 at or after 
the Day, may now be pleaded by virtue of the Stat. 4 Ann. c. 16. ſ. 12. So by ſame Statute Pay- 
meat may be pleaded in Actions oa Judgments. | 


80 in Debt for the Arrears of an (a) Annuity granted for Life Nil Kelis a: 
debet is no good Plea ; for the Action is merely founded upon the Deed, (a) But in 
ſince without it no Action can be maintained; and though by the Death Debt upon 


ot the Grantee the Nature of the Action is changed, the Annuity being _ = way 
Ot Aa Kent - 


1 yet this proves not but that the Action is founded upon the change Nil 
eed. | | : 6%  debet is a 
good Plea, 


becauſe the Plaintiff hath other Remedy to levy it, vis by Diſtreſs. Otherwiſe upon the Grant of a 
dare Annuity, for there being no Remedy by Diſtreſs, the Grant muſt be avoided by Matter of as 
| high a Nature, vis. by Acquittance. Hard. 3% Fe | 


: * Where the Action is founded upon a Penal Statute, it hath been ad- Page 84 
judged that Not guilty is a good Plea. F | Ctro. Eliz. 
SOoulſ. 39. Noy 56. 2 Inſt. 651, Moor 1 1293. 


1 For if Defendant is not guiliy of a Breach of the Law, he has not incurred the Penalty, .conſe- 
quently can't in that ReſpeR ſtand indebted to the Plaintiff; erge, the Plaintiff cannot be intitled to 


recover. | : 
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PLEAS AND PLEADING. 


2 Inft. 651. So in Debt upon the 2 & FA E. 6. c. 13. for not ſetting forth Tithes it 
and Hob. hath been held, that Not guilty or Nil debet are good Pleas, 


218. S. P. 
1 In Debt for the Atrears of a Rent-Charge by Will deviſed to the Plata. 
Wilſen's tiff's Wife for Life, againſt the Adminiſtrator of the Occupier of the 


' Cale. Land, it hath been adjudged that (a) Nil detinet is a . Plea; for a 
(a) Where Will is no Deed, nor wants any Delivery; and in this Caſe it was ſaid, 
the Teſtatorthat-the Action was not ſo much grounded upon the Will itſelf as upon 
could not the Statute, by which Men are enabled Wy * to dif} oſe of their Lands 
plead Nil bl 
deber, his and Rents iſſuing out thereof. 


Ezecud 
ſhall not poet: Nil detiner. 2 Mod. 266. 


Hard, 332. In Debt for Rent, if it be by Deed, the proper View i is Non 7 fadun; 
but if it be without Deed, the Defendant may plead Non dimiſit, No- 
thing in Arrear, or that he never entered; alſo by the better Opinion 

(0) For of the (5) Books, if the Rent be due by laden base the Defendant may 

which vide Plead Nil debet; for an Indenture does not acknowledge a Debt like an 

Hetl. 54, Obligation, fince the Debt accrued by ſubſequent Enjoyment. 5 


Dyer 14. 
4. 18. Vent. 41. Mod. 3. Sid. 423. Palm. 117. Salk, 209. pl. 1. Ld. Raym. 170. 


It is ſaid, that Not guilty is a good Plea to any Misfeaſance whatſo- 
le) 3 a7 r ever (c), though formerly in Actions for Nonfeaſance Not guilty was not 
art” "* pleaded, but they pleaded Specially, and traverſed any ſpecial! Point al- 

lleaged in the Declaration, and Not guilty to ſuch Actions was not plead- 
(d) Moor ed till after the Time of the Caſe of (4) 7 alding v. Fay. 
355. where 


the Caſe was; the Plaintiff declared on a Cuſtom that the Parſon ſhould find a Bull and a His, to 


which the Defendant, Froteſtando that there was no ſuch Cuſtom, pleaded Not guilty; and on De- 
murrer it was held, that Not guilty was no Plea to an Action for a Nonfeaſance, being two Nega- 


tives, which cannot make an Iſſue; but the Court held that to an Action for a ä it was 


otherwiſe. Cro. Eliz. 569. S. C. & vide Palm. 393. 2 Rol. Rep. 368. 


_ 2, In An, fit the Defendant pleaded Not guilty, Iſſue thereon, and 
e x: Verdict that he was Guilty, and that he aſſumed in Manner and Form 


Dyſoant: as declared; and it was moved in Arreſt, fc. that Not guilty was no 
| Ifſue in this Caſe, and the findin fartlier that he aſſumed i is void, not 
being in Iſſue; but Myndbam and Twiſden being only in Court held it 


22. was a good Plea, and Ifſue i in, Aſſump/e it, it being a Treſpals | on the 


Marſoal v. Caſe. 
Gibbs in 

B. R. M. o Geo. 2. it was ruled to be ill on | Demurrer, though — after verdi, according to this 
Caſe. 2 Stra. 1022. | 


2 Browal. In an Action of "1 "RODS for Non. payment of Rent, the Defendant 
273. cannot plead Levied by Diſtreſs, ſor that is a Confeſſion it was not paid 


8 3 5 Y at the Day, for it could not be diſtrained for till after the Day; but it was 


judged. Agrced that the Covenant alters not the Nature of the Rent (V, but that 15 


7; But this Nothing behind, or Payment at the Day, i is a good Plea. 


in i Brownl, 
9. per Cur. was held a bad Plea, for that by it the Defendant confe fled the Covenant broken, and 1: 
tended but in Mitigation of Damages. 1 | 


— 


I If the Leſſor had diſtrained for and received his Rent, Defendaat ſhould ere pleaded, the 
Regt Was not ia Artear. 


Nil 


cured at leaſt by the Verdict, and Vyndbam held that Not guilty (e) 


Eon PLEAS and PLEADING; | 
* Nil debet was pleaded to an Action brought on a Covenant for a For- Page 85 
eiture, and on Demurrer the Plea was held ill. | | T. g Geo. 2. 


| | in B, R, 
Meard v. Phillips. 2 Stra. 906. 


In Trover there is no Plea, but a Releaſe or Not guilty, for every Plea 


in Juſtification is but 'Tantamount, Keb, zog. 


: | Noy 46. 
Hob. 187. & vide Title Trover and Converſion, 


In Aſumpſit and Quantum meruit for 20 l. the Defendan* pleaded 2 Salk. 516. 
Onerari non debet, becauſe he paid the Money at the Time, Fe. Er hoc pl. 7. 
paratus eft wertificare ; and it was held by Volt that Onerari non debet 3 
was no Plea here, becauſe the Defendant allows the Promiſe to be a good Br own v. 
Promiſe, but avoids it by a Matter of Charge ex poſt fucto, and therefore Corniſh, 
in this Caſe he ſhould have pleaded Adtionem non; but where the Matter 
of the Plea ſhews there never was a good Cauſe of Action, Onerari non 
debet may be proper; as in Debt on a Bond, the Defendant may plead 
Onerari non debet quia riens per diſcent. a, | | 

In Account the Defendant may plead that he was never Receiver, Agent, Rol. Abr. 
Factor, or Bailiff. to the Plaintiff; or if charged as Bailiff he may plead {ts — 
that he was only hired as his Servant to drive his Plough, or he may plead 216. . 
a2 Releaſe or a Submiſſion to Arbitration. Heil. 114. 

So he may plead in Bar, that after the Receipt of the Sum of which Rol. Abr. 
the Account is demanded, by the Mediation of their Friends it was agreed 123. 
between them, that the Defendant ſhould make an Obligation of 100 J. © vide 
for the 100 J. received, and the Profit thence to ariſe ; which Obligation vel. _ 
he did make and deliver accordingly to the Plaintiff ; for the Acceptance 
of the Obligation deſtroys the Duty, and the Sum in Demand is thereby as 
ſtrongly releaſed as;by a Releaſe of all Actions. 


— 


But it is no good Plea in Bar to an Action of Account, that the De- Dyer 22, 
fendant hath made Payment of the Money which he received, or that 148. 
he hath made Satisfaction, or that the Defendant hath given him a 1 
cCeipt or an Acquittance for the Sum received; for theſe Pleas, being , Log. 9. 
Matters which ſhew that he was once accountable, are only to be made Stile 353, 
Uſe of before the Auditors. „„ py a” 
If in Account upon Receipt by the Hands of J. S. the Defendantpleads C Elz 
Never his Receiver, &c, and the Jury finds that he was his Receiver ofg,, 
| ſuch a Sum, Cc. and the Defendant pleads before the Auditors that he Treſbam v. 
was poſſeſſed of ſeveral Obligations, in which the Son of the Plaintiff was Ferd ad- 
bound to the Defendant, and that J. S. paid him this Money in Satisfac-judged. 
tion of thoſe Bonds, and that thereupon he delivered to him the ſaid Bonds 
to the Uſe of the Plaintiff, which he after accepted; this is no good Plea, 
ſor it is no more than Not his Receiver, which is found and adjudged 
againſt him, 0 . | | 8 | 
In an Aſſiſe the General Iſſue is Nul tort, nul difſeifin ; and therefore in Noy 223. 
an Aſſiſe of an Office it is no Plea to ſay, that there is no ſuch Office, for & vide Title 
that amounts to no more than ſaying that he did not diſſeiſe him. Mit. 
In an Attaint the Petit Jury can plead no Plea, but ſuch as may ex- Keilw. 130. 
cuſe them of the falſe Oath. SY ee; 
la an Information in Nature of a 2uo Warrants againſt a Perſon, to Lucas'sRep. 
know by what Authority he exerciſed the Office of Port-reve of a Bo- 211, &c. 
tough, Non uſurpavit is no Plea, which appears from the Nature of the 5 e 
Charge, which is for him to ſhew by what Warrant or Authority, Cc. to OO 
which that Plea is no Anſwer. 5 | 
in Debt by Baron and Feme the Defendant pleaded (a) Ne unquee EE SEE 
accouple in loyal Matrimony, and on Demurrer it was held an ill Plea ; be- Ms x 
: 8 5 | | v. Grey. 
{a) That this is no Plea but in Dower or Appeal, vide Tir. Boftardy. 


Vol. IV. HB cauſe 


PLEAS axyv PLEADING. 
cauſe it puts it upon Trial by Certificate, which admits a Marriage, but 
not ſecundum Leges Fccleſiæ, and therefore he ſhould have pleaded No 
| Marriage in Fact, which muſt have been tried per Pais. ; e 

* Page 86 In Waſte the Gereral Iſſue is Nul waft, alſo Reparation of Waſte 
— before the Writ brought is a good Plea in Waſte, and fo is a ſpecial 
| 3023 | 
| 406. Non-tenure. | . 


Noy 93. N | 
3 Leon. 203, & vide Title Waſte. 


Cro. Eliz, In 10 Action of Waſte for cutting down 300 Oaks, the Defendant, as 


| 25 do 200, pleaded that the Houſes let to him were ruinous, c. and he cut 
or ges v. 


Stanfield, them down, and keeps them to employ about Reparation tempore oppor- 


uno; and on Demurrer this Plea was held ill. 
Hob. 162. Every Defendant may plead in a Quare impedit the General Iſſue, which 
Vaugh. 58. is Ne diſturba pas; becauſe the Plea doth not defend the Wrong where- 
cited. with he ſtands charged, and leaves the Plaintiff's Title not only uncon- 


troverted, but in Effect confeſſed; and the Plaintiff may upon that 
Plea preſently pray a Writ to the Biſhop, or that his Choice maintain the 


Diſturbance for Damages. 1 : Ls | 
2 Inft. 3606, At Common Law Plenarty before the Writ of Quare impedit brought 
vide Title was a good Plea ; ſecus of Plenarty pending the Writ ; but by the Szar. 
| yo ine. Weſt. 2. (13 Ed. 1. ft. 1.) cap. 5. Plenarty is no Plea in a Quare impedit or 
= of Darrein Preſentment, unleſs it be by the Space of fix Months before the 


Writ brought; alſo Plenarty by fix Months is no Bar againſt the King, ac- 


| cording to the Rule Nullum tempus, c. 555 
Noy o. In a Quare impedit, where the Incumbent pleads the Preſentment of a 
Ziſter v. Stranger, there he ought to ſhew that the Stranger had a Title, and that 
cramel. he was ſeiſed of the Advowſon, Sc. or that he was ſeiſed of a Manor, 
; c. to which, c. But where he pleads, that he was in for fix Months 
by the Preſentment of the Plaintiff himſelf, or by Collation, by Lapſe, 
by the Ordinary, there be need not make any Title. „„ 


2. That the Plea muſt be good in Subſtance; and therein of Matter of 
Inducement, and that which is the Giſt of the Defence. 


As the Plaintiff's Action muſt have all Eſſentials neceſſary to maintain it, 


() Note, ſo the Defendant's Bar muſt be (a) ſubſtantially Good, that is, the Ef- 
ſence or Gitt of the Plea muſt be ſuch as, if found for the Defendant, the 


That what 
is Subſtance a | | gg . 
and what Court, according to the Rules of Law, muſt diſmiſs, or give Judgment 


not, mult be for him; but if the Gift of the Bar be naught, it cannot be cured even 


determined by (b) a Verdict found for him; but if it be bad only in Form a Verdict : 


in every = 
tion accord-. * ; 
ing to its be intended after a Verdict. 
Nature. | : V | | 
(b) A Verdict cures not only ſuch Defects as may be called artificial Defects, and come within the 
Purview of the ſeveral Statutes of Jecfail, but Natural Defects, or the Omiſſions of the Parties in 
their Allegations, which muſt be preſumed to have been given in Evidence to the Jury, otherwiſe 


will cure it; and if the Gift be traverſed, all collateral Circumſtances will 


they could not have found a Verdict for the Party. Vide Title Amendment and Jeefail, that theſe 


Statutes do not help Subſtance, 2 Salk. 321. pl. 25. 


Cro. Eliz. The Defendant's Plea muſt fully (c) anſwer the Count or Declara- | 


Plea ought gue eſt eadem tranſgreſſio; and on Demurrer it was adjudged for the 
wee wh Plaintiff, becauſe the Defendant had not either juſtified or pleaded 
Demand. | FEE | bo | 
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8 PLEAS AHD PLEADING 

Not guilty as to the Wounding ; but if one pleads that the Hurt which Hob. 32). 
the Plaintiff had was of his own Aſſault, this is a good Anſwer tos Lev. 375» 
©] In Replevin the Defendant as Bailiff to P. who was ſeiſed of the third 
Part of the Place, &c. juſtifies for Damage-feafſant ; the Plaintiff “ faith * Page 87 
that a Stranger was ſeiſed of the other two Parts, and by his Licence heCro. Eliz. 
put in his Cattle; the Defendant faith De injuria ſua propria abſgue 82. Mit- 
ali cauſa, Oc. the Plaintiff demurs; and it was adjudged no Plea, but“ V. Cooke 
> he ought to anſwer to the ſpecial Matter in the Bar. | 
5 So where in Covenant the Plaintiff declared, that he the Plaintiff had Lev. 16. 
| covenanted witH the Defendant to go with a Ship to D. in Ireland, and 7h-nifſon v. 
there to take in 280 Men from the Defendant, and to carry them to 7a- | 
| maica ; and the Defendant covenanted to have the 280 Men there ready, 

and to pay tor the Carriage of them 5. a Man, and ſays that the De- 
fendant had not the 280 Men ready, but that he had 180, and thoſe he 
took and carried, and the Defendant had not paid for them; the Defend- 

ant pleads that he had the 280 Men ready, and tendered them to the 
Plaintiff, and that he would not receive them, but ſays nothing to the 

Carrying of 180 Men, nor to the Non-payment for them; and as this was 

not a Plea to the Whole, but to the Carrying only, Judgment was given 


for the Plaintiff on a Demurrer. 


I as to Part the Defendant joins Iſſue, but ſays nothing to the Reſt, 11 Co. 6. b. 
| 2 Leon. 174. 


and this Iſſue is found for the Plaintiff, he ſhall have Judgment; but 6040 

(a) if the Matter is pleaded to the Whole, though in Fact but an Anſwer Rol. Ag 
to Part, this is a bad Plea, and not helped by the Statute. — 
| | = 0 NS . Cro jac. 353. 
Hob. 187. Goulſ. 189. Bull, 28. Carter 81. 3 Lev. 39. (a) Hard. 331. — If many Words 
contain one Thing in Signification, if he anſwers to them in Subſtance it is good. Cro. Eliz. 256. 


If in an AQtion of Treſpaſs, brought by a Commoner againſt a Str * _ 5 
a mii v. 


ger for putting his Cattle in the Common, per quod communiam in tam ei 
 amplo modo habere non potuit, the Defendant pleads a Licence from the | 
Lord to put his Cattle there, but does not aver there is ſufficient Com- 


4 mon left for the Commoners, this is no good Plea ; for though it may 
de objected the Plaintiff may reply thereto ; yet being the very Giſt of 
the Action, the Defendant ſhould have pleaded thereto. + + 9. 2 
| | this ſhould 


be Treſpaſs on the Caſe, if the General Iſſue is not the proper Plea, and if the Defendant, in ſuch 
Caſe, might not give every Thing in Evidence under that Plea which could intitle him to a Verdict? 
For the Charge in the Declaration being, that Defendant unlawfully and unjuſtly did the FaQ, 
it ſhould ſeem that Not guilty, is the moſt proper Anſwer, and mutt intitle Deſendant to give 41 
his Merits in Evidence, 5 = | VV 


In Debt upon an Obligation conditional, the Defendant cannot plead Yelv. 192: 
in Bar Matters in Diſcharge of the Obligation, but he muſt plead it in 8 Jac. 
Diſcharge of the Sum contained in the Condition of the Obligation; for . 
it is not a Debt ſimply by the Obligation, but the Performance or Breach Sed. 

of the Condition makes it a Debt; for the Obligation is guided by the 
Condition, fo that if the Condition be not diſcharged, the Obligation IC” $ Now by 


mains in Force 8d. | 4 Ann. c. 16. 
| | | ſ. 12. Payment after the Day may be pleaded, — 


— 


N 1 | f | W : 5 | . , | | 
(2 In Debt upon a Bond, it is no Plea, that the Plaintiff accepted a new Heb. 68. 4 
d Lovelace v. 


Bond, in Satisfaction of the old, for that is no Satisfaction actual and 177 

preſent, as it ought to be. * = | | ES 
In Debt upon an Obligation of rol. recited to be for Rent, Entry and Hob. f 3o. 
Suſpenſion is no Plea: becauſe it only anſwers a Recital in the Condition, Sr. Jeb v. 


which is not material, and not the Condition itfelf. _ D:g 85. 
| > | — H 2 | The 


y - PoE CSI, Pre F A <7 
. T7 EW 8 


| PLE AS and PL-E:A D-EN G. 1 
Noy 64. The Condition of an Obligation was, that if A. pay 201. at Michael. 


Conveeſ I. mas next, and 200. at Eaſter after, ſo 20l. at every of the ſaid Feaſts i» 
The Biſhop long as 4. ſhall live, or until B. ſnall be preferred to a Benefice of 
of Litchfield 421. per Ann. In an Action of Debt upon that Obligation the Deiendan: 
pleads that B. was preferred, c. before Michaelmas next; and held no 
good Plea on Deinurrer ; for take it which Way you will, he ought t9 
pay the 2o/. at tlie faid two Feaſts that are expreſsly ſet down, for they 
Wc BY | „„ 
Cro. Jac. In Debt upon an Obligation the Condition was, if ſuch Lands he 


"5 0, roved to be Parcel of the Manor of D. then the Plaintiff may enjoy 
4 them without Interruption of the Defendant, that then, c. the Defend- 


was thereupon demuired ; and it was inſiſted that he ought to have 
page ds Pieaded that they were not Parcel of the Manor, fo as Froof * thereof 
might have been made in that Action; and of that Opinion was the 
whole Court. | | | FF 5 | 
Hob. 28. In an Action on the Caſe againſt a common Bargeman, for Goods deli- 
pyered to him to carty to ſuch a Place, c if he pleads, that he was diſ- 
charged of keeping, without faying of carrying them, tis not good, 

2 Mod. 33. In Debt upon a Bond conditioned to perform Covenants, one of which 
7 1 1 was for Payment of Money upon making Aſſurances, the Defendant plead- 
acenn, ed, he paid the Money ſuch a Day, but doth not mention when the Aſ— 
ſurance was made, that it might appear to the Court the Money was im— 
mediately paid purſuant to the Condition; and for that Reaſon the Court 

were all of Opinion the Plea was not good. : | a 
2Vent. 156. In Debt upon an Obligation, conditioned to permit the Obligor's Wife 
Brown v. (whom he intended to marty) to Giſpoie of his per fonal Eſtate, the De- 


Randi. fendant the Objigor pieaded Oh conditio ejuſdem ſcript; nunquam in- 
frafta fuit per ipſum ad aligqugd tempus hucuſque ; & hoc paratus eſt ve- 
: " rificare: And on Demurrer the Court held the Piea nausght, and that for 


ſaving the Bond, it was neceſſary to ſhew he had periormed the Condi- 
2 Mod. 176. But where in Covenant the Beach aſſigned was, that the Defendant did 


5 bd ? I o . 3 
Harman's not repair, and he pic:ded generally Prot reporauy, de hoc font ſe 


Caſe. . ad ; - , — 
ſuper patriam; and this was held good ater a Vuruct. 


Mar h 77. If, in a Quantum meruit tor Medicines, the Detendant pleads, that he 


hath paid to the Plaintiff % H tantas denariorum ſummas, as the ſaid 


Ved:cines were worth, without ſhewing what Sum in certain he hach 


at's 1 paid, this is no good Plea, 1 


ed Nen af 
Sunp/. 


March tos. If in Aſumpſit the Plaintiff declares, that the Defendant did aſſume 


and promiſe to pay the Plaintiff ſo much Money, and alſo to carry away 


certain Wood before ſuch a Day; the Defendant as to the Money cannot 


| plead that he paid it; and as to the Carriage of the Wood Non aſſumpſit; 
8 Non aſ- for the Promiſe being intire cannot be apportioned. & 7 | 
7 8 | 


would have been the proper Plea, for the Promiſe being performed, it's as if it had never exiſted, 


nor has the Plaintiff any Cauſe of Action, 


2 Mod. 43. 


1 If the Plaintiff declares upon an Indebitatus Aſſumpfit, and upon a 
SC. *95* Quantum meruit, and the Defendant pleads, that after the faid ſeveral 


\ Milkward v. Promiſes made, and before the Action brought, the Plaintiff and De- 
Ingram, fendant cane to an Account concerning divers Sums of Money, and 


that the Defendant was found in Arrear to the Plaintiff in 30 J. and 


thereupon in Confideration that the Defendant promiſed to pay the ſaid 
30. the Plaintiff promiſed likewiſe to releaſe and acquit the Defendant 


ant pleads that they were not proved to be Parcel of the Manor, and it 
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1 fendant pleads, that the faid ſeveral Sums of 1007. are for one and the 


PLEAS any PLEADING. 

of all Demands; this is a good Plea, for by the Account the firſt Con- 
tract is merged, T | | | | + What was 
e | | | | before un- 
certain being by the Account reduced to a Certainty, which is more advantages to the Plaintiff, 


If the Plaintiff declares upon an Indlebitatus aſſumpfit for 1oo7. and Raym. 449. 


utaſſe ſame Day for another 100 / and the De- 2 Jon. 158. 
upon an Inſimul computaſſet the lame Day fo other 1001 and the De 3 


ſame Cauſe of Action, and for one Sum of 100. only, and not for 1 

veral Sums; and that after the Time of the ſaid ſeveral Promiſes made, 

the Defendant, by Order of the Plaintiff, paid to one B. 3ol. in Part of 

Payment and Satisfaction of the laid Money in the Declaration menti- 

oned, and in full Payment and Satisfaction of the Reſidue of the ſaid 

Money, did become bound to the Plaintiff in a Bond of 120. conditi- 
oned for the Payment of 651. to the Plaintiff at a ceitain Day in the 

Condition ſpecified, which taid 301. and Bond the Plaintiff accepted, Cc. 


this is a good Plea; for though 'tis no Plea to fay the feveral Marr' are 


for one Sum only, and ſo to go no further, yet when the Detencant 
pleads over, that the very Sum deinanded is fatisfied. this is a good Plea 
and if the ſeveral ioo/., were diſtin dums, the Plaintiff might have re- 
plied fo, and taken Iſſue thereupon ; but when he admits there was but 
1007, due, and that ſatisfied, the Plea is good. | 
* In Treſpaſs for taking ſeveral Goods, the Defendant juſtified for“ Page 89 
ſeveral Amercements aſſeſſed in a Court Baron; but becauſe he did not 3 Lev. 19. 
ſhew an Aﬀeerment by the Aﬀeerors, Judgn:ent was given for the e v. 
tiff. | | ; | 5 DO 4 nA. 
In Treſpaſs for pulling down a Gate, treading his Graſs, Cc. the ev. 92. 
Defendant as to pulling down the Gate juſtified, that "Time out of v. 
Mind he had a Paſſage per & trans the Yard, and that a Gate was 18 
erected upon the Paſſage, ſo that he could not paſs with his Beaſts, where- 
fore he broke and pulled down the Gate, c. And on Demurter to this 
| Plea, it was objected, that the Deſendant could not Juſtify the Pulling 
| down and Breaking of the Gate, not having ſhewn that it was locked or 
nailed, ſo that he could not paſs. Sed per Curiam, Having pleaded that 
the Gate was put there, ſo that he could not uſe the Paſſage, it ſhall be 
intended that it was locked or nailed, or the Way thereby ſtraitened that | 
he could not paſs, and the Plea therefore good. T. | f Defendant 
| 5 ſe „„ | | : might ſhew 
that in removing the Gate he neceſſarily and unavoidahly a little broke the fame, doing as little Da- 
mage as he could. | | | | | : 


In Debt upon an Obligation the Defendant pleads, that he delivered it Vent. g, 
as an Eſcrow ; & hoc paratus eft verificare; this held a vicious Plea, 
for he ought to ſhew to whom he delivered it; ard alſo he ought to con- 
clude his Plea, (a) Et iſſint nient ſon fait. = (a) Vide x 

| : = FS | | Vent. 210. 
If in an Action for the following Words, Theu art a Bankrupt, the De- C 
fendant pleads, that ſuch a Day and Vear the Plaintiff became a Bank- bog Jac. 
Tupt, and ſo juſtifies, but does not alledge that he continued a Bank-U;/eer 
Tupt ; this is no good Juſtification, for it ſhall not be preſumed that he v. Bets. 
e VVV 1 | 
If in an Action for theſe Words, She is à Thief to you and to me, and Cro. Jac, 
Bath flolen 201. from me, and 40 l. from you, the Defendant pleads, the. 
Plaintiff is a Thief, and ſtole two Hens from the Defendant; this is no? Rol. Rep. 
good Plea ; for it does not anſwer the particular Change in the Declara-J,j/4., . 
tion, and the laſt Words are as material to be anſwered as the firſt, po anal : 


Style 118. If the Plaintiff declares, that whereas ſhe was a Woman of good Fame 


Starchy's and Reputation, Cc. the Defendant ſaid of her, She is a common Whore, 
&c. per quod, &c. and the Defendant pleads, that at the Time when the 
2 Demurrer Words were ſpoken the Plaintiff was not of an honeſt Reputation, as in 


Caſe, ad- 
Judged upon 


to thePlea. the Declaration is alledged ; this is no good Plea. 


« Mod. 226, If the Defendant pleads a proper Plea, though it is not full, it is aided 
ſaid argu- by the Statute ; and therefore in all Caſes where Iſſue is taken upon an 


endo. inſufficient Plea in Bar, and which would have been ill upon Demurrer, 
it is held, that after a Verdict the Defendant ſhall not take Advantage 
3 thereof. | „„ <a. DE | 
Cro. Eliz. Therefore in Treſpaſs, where the Defendant pleaded a Concord in 
778 Bar, but not with Satisfaction, Iſſue being taken upon the Concord, the 
65M 696. merely void, becauſe Concord was a good Plea to ſuch an Action, though 
s Mod. 226. not fo fully pleaded as it might. + 5 „ „%%% Nor 
Þ So ruled on Error being brought. 


Hob. 326. So in Debt for Rent upon a Leaſe for Years, Entry is a proper Plea, 


2 v. but not good, without ſaying he did expel and hold him out; yet if Iſſue 
ele. pe taken upon Non intravit, and found for the Defendant, he ſhall have 
Judgment. 3 | | 


Cro. Jac. In EjeQment the Defendant pleaded, that one Ridler was ſeiſed in Fee, 
_ 638. and made a Leaſe to him for five Years, by virtue whereof he was 


* V- poſſeſſed, until the Leſſor of the Plaintiff entered and diſſeiſed him, 
%. and made a Leaſe to the Plaintiff, that thereupon he re-entered and 
ejected him, prout ei bene licuit. The Plaintiff replies, that the Leſſor 

was ſeiſed in Fee, and leaſed to him, and the Defendant ouſted him; ab/que 

Hoc, that he did diſſeiſe the Defendant : Upon which Iſſue was joined, 

Page go and found for the Plaintiff ; and though this Iſſue was vain, * it being 


impoſſible that a Leſſee for Years ſhould be diſſeiſed; yet the Deſendant 


all not take Advantage of ſuch an ill Plea ; but having confeſſed a 
Leaſe made to the Plaintiff, and it being found that he did not diſſeiſe 
the Defendant Judgment ſhall be given for the Plaintiff ; but if there 


had been a Verdict for the Defendant, he could not have Judgment; for 
then rhe Jury would have found againſt the Law, that a lermor was 


diſſeiſed. 


3. Of general Pleading to avoid Prolixity ; and therein of affirmative and 


negative Pleas, 


Co. Lit 363, It ſeems that formerly great Certainty and ExaQueſs was required in 


8 Co. 133. ſetting forth all rhe Particulars in a Declaration, as likewiſe in pleading 


Plow. 123, the Performance of Conditions and Covenants ; as (a) in a Bond for Per- 


( 8 formance of Covenants, it was held neceſſary to demand Oyer of the Con- 
Keilw. oo dition, and likewiſe of the Covenants, and to plead particularly the Per- 


40 E. 3. 30 formance of each of them; this created pou Inconveniencies in over- 


loading the Proceedings with a Recital of uſeleſs Facts; and therefore 


this Rule hath in the modern Practice received a Relaxation; and it is 


now ſettled, that where the Matters to be pleaded tend to Infiniteneſs and 


Multiplicity, whereby the Rolls may be incumbered in the Length thereof, 
to allow of general Pleading. „ 


Raym. 400 As if in an Aſumpfit the Plaintiff declares, that whereas there was : 
Aglionby v. a certain Diſcourſe between the Plaintiff and Defendant, concerning a 
Tewerſen Marriage to be had between the Nephew of the Plaintiff and the 


Rol. Abr. Plea was held ill, for Want of Satisfaction being pleaded; yet it was not 
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adjudged. Niece of the Defendant, and thereupon the Defendant, in Conſideration | 


the Plaintiff would do his Endeavour aud Labour to perſwade his Ne- 


pPhev- 
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and Time | conatus þ av 
bis ſaid Nephew to marry the Defendant's faid Niece, tc. this is a good 
Declaration, without ſhewing in particular how he did his Endeavour ; 


and Place, are requiſit 


PLEAS any. PLEADING. 
Shew to marry the Niece of the Defendant, did aſſume and promiſe to 
pay the Plaintiff, Ic. and avers, that ſuch a Day, and divers other Days 


s Omnibus modis quibus poteret conatus fuit & elaboravit ſuadere 


for if he ſhall tet forth his ſeveral Speeches to his Nephew in the Praiſe. 
of the young Lady, or the Advantages OE married Life, c. the Record 


would be too long. 


So in an Aſſumpſit the Plaintiff declares, that in Conſideration the Plain- 3 Bulſt. 31. 
tiff would find and provide for a ſick Man all ſuch Neceſſaries as he ſhould Rol. Rep. 
want, the Deſendant aſſumed and promiſed to pay, tc. and avers, that C75, - 

he had found him Neceſſaries, amounting to ſuch a Sum, Ce. this is a Bainren, 
good Declaration, without ſhewing in particular what thoſe Neceſſaries 


| were, for that would make the Record too prolix. 


In Aſunpſit for Labour and Medicines in curing the Defendant of a Carth. 110. 
Uugginsv. 


Diſtemper. &c. who pleaded Infra attatem; the Plaintiff replied it was 2 


for Neceſſatie; generally: And upon Demurrer to this Replication, it was % Title 
objected, that the Plaintiff had not aſſigned in certain how or in what Is fancy, 
Manner the Medicines were neceſſary; but it was adjudged, that the Re- Letter (I). 


per majorem numerum, and held to be good. | had: ally 
| | SE mt SL Raym. 9. 
F Sed que de hec? He wight have declared of a certain Number of Books : But ſurely nothing 
can be more uncertain than the Term Library; as what may be a very proper Library for a Geatle- 
man in one Art or Profeſſion may be a very improper one for another, Sc, 


80 in an Action on the Caſe for ſetting an Houſe on Fire, per quod, 
amongſt divers other Goods, ornatus pro equis aratris amiſit. Afier 
Verdict for the Plaintiff, it was objected, that this was uncertain; but 


the Objection was diſallowed by the Court. And in this Caſe Juſ- 
'® tice Windham ſaid, that if he mentioned only diwverſa- bona it had been“ Page 91 
well enough; as a Man cannot be ſuppoſed to know the Certaiuty of hisM.16 Car. 3. 
Goods when his Houſe is burnt ; and that, to avoid Prolixity, the Law g * 


will ſometimes allow ſuch a Declaration. | Dawkes. 
| : n ; h , Keb. 825, 
| | | By 


As to general and particular Pleading there are many Diſtinctions which Co. Lit. 303. 
may be reduced to this Rule, that a Certainty or Generality in Pleading is Leon. 136. 


required, according to the Nature of the Subject Matter pleaded; and this Keilw. 55. 


has begot the Diſtinction between (b) Negative and Affirniative Pleas ; 3 


as if a Man is bound to perform all the Covenants in an Indenture, if they Sid. 216. 
are all in the Affirmative, he may plead Performance thereof generally, Vent. 156. 


and is not obliged to exhibit to the Court a Performance of each of them; ( Mode, 


which would overload the Proceedings with a Recital of all the Covenants, 229 other 
Circumſtans 


Whereas one only might be in Controverſy between the Parties. ces of Qua- 


N 2 lity, Time 
e in Affirmative Pleas, none of which are neceſſary in Negativey, Show. Parl. 


' 


Caſes 97. and ſeveral Authorities there cited. 


But if ſome of the Covenants are in the Negative, (e) the Defendant co. Lit. 303. 
muſt plead ſpecially; for a Negative cannot be performed, otherwiſe on Moor 856. 
„ | | CroEliz. 691. 
Sid. 87. (e) But if the Negative Covenants are all void and againſt Law, and the Aﬀſirmative . 
| good and lawful, he may plead Performance generally, and the Court ſhall take Notice that the 
Negative Covenants are void and againſt Law. Moor 850. Godb. 212. Hob. 12. 
Cage £ RE 


PLEAS AND PLEADING. 1 

a ſpecial Demurrer the Defendant's Plea would be bad; aliter on a general 
Demurrer. | TE . „% > ra 

Show. Parl. Even in Affirmatives our Law allows of general Pleading, where Par- 


Ca. 9. ticulars would be many; as in a Bond for Performance of Covenants, 


arguends, upon an Apprentice's Indenture, for finding hun Meat, Drink, Waſhing, 


Lodging, and other Neceſſaries, held, that znweni! Meat, Drink, Wath- 

ing, Lodging, & alias res neceſſarias, is a good Plea, though intirely un- 
certain what or how much; and the Reaſon is not only becaule it is in the 
Words of the Covenant, for that Reaſon doth not always hold; for 

many Times you muſt ſhew how, ard are forced to vary from the Words 
of the Covenant in the. Breach ; as in the Caſe of quict i njoy ment, 
' Breach muſt alledge how, and by whom, and under whit Title the Man 
was diſturbed ; but there is another Reaſon, becauſe the FParticiilers would 
i be many. P F „ 
Co. Lit. 303. Where ſome of the Covenants are in the Disjunctive, there he Defen- 
cre” 1% dant cannot plead Performance generally, becauſe both the Alternatives 
ro. Eliz. | . 7 

560. are not to be performed; and by pleading Performance generally, he does 
Leon. 3 f. not ſhew in certain what is performed by him; and therefote this is bad 
| on a ſpecial Demurrer, which ſhews the Want of that Certainty ; but 
where the Plaintiff does not demur for Want of ſuch Certainty, it ſhall 
be intended that the Defendant performed one of them, and therefore 


ood. ; ks 5 e ü „ 
Savil 12, lf the Condition of an Obligation be to perform the Award of F. S. and 
. he awards the Obligor to pay 100. or to procute a Stranger to be bound 


in 2001. Tc. the Defendant may plead Performance generally; becauſe 

one Part is void, and it will be intended that he pleads Performance of 

that Part which he was bound to perform, and not the other Part, 
If in Debt upon an Obligation, conditioned that if the Obligee ſhall 

Oro. Eliz. enjoy ſuch Lands till the full Age of J. S. and if F S. within one Month 

. after his full Age makes an Aſſufance thereof to the Obligee, then, c. 

cret. the Defendant pleads, that 7 S. is not yet of full Age; this Plea is not 

| good, without ſhewing the Obligee hath enjoyed the Lands in the mean 

Time; for the Condition is in the Copulative. „ 

* Page 92 * Where the Covenants are to do a Matter of Law, as to (a) convey, 

Dyer 229. diſcharge an Obligation, ratify, or to confim, c. there it muſt be 

Hob. 69, 105. pleaded ſpecially ; becauſe, being a Matter of Law to be performed, it 


2 17 the, ought to be exhib.ted to the Court, to ſee if it be well performed, who 


to convey In Are Judges of the Law, and not a Jury, who are Judges of the Fact 
Eſtate, in only. | | | | EEE IS 

pleading it Ber ng ur a ep | 

muſt be ſhewn by what Manner of Conveyance it was done. Leon. 72. 2 Leon. 39. 2 Mod. 240. 
Godb. 36. So if the Condition be to ſhew a ſufficient Diſcharge of an Annuity, in pleading Per- 
formance it muſt appear what Manner of Diſcharge it was, that the Court may adjudge whether 
_ ſufficient or not. 9 Co. 2g. Hob. 107.— In Debt upon an Obligation, conditioned to deliver all 
Evidences concerning ſuch Lands, the Defendant muſt plead, that he hath delivered ſuch and tuch 
Charters, which are all the Charters concerning the Land. Keilw. gs. But per Cro, Eliz. 869. 
he may plead, that he bath delivered all, &c. and the contrary in Gs Paiticulars ought to be 
ſhewn on the other Side; per Curtam., = | | 25 e 


Co. Lit.3o3. Where the Covenants are Matters of (b) Record, the Performance | 


(a) As to muſt be ſhewn ſpecially; becauſe it muſt appear to be done by the Record, 
levy a Fine. and is not to be tried by a Jury on the General Iſſu. 

Cro ac. 560. | 5 EE | 

2 Rol. Rep, 

159. | 


If in Debt upon an Obligation, conditioned that the Plaintiff ſhall 


on este enjoy certain Lands diſcharged, or otherwiſe ſaved harmleſs (c) from all 
Caſe, and FE ens 5 8 Incum- 
the like 


Point in Winch 9. Cro. Jac. 363, 634. Leon. 71. March 121, Keilw. 80. (c) If the Condition be 
to ſave harmleſs from all Bonds entered into for the Obligor, exoneravit & indem' conſervavit is 19 
= . | e ; | | | I Pes 


PL E AS any PLEADING. 

Incumbrances, the Defendant pleads, that the Plaintiff had enjoyed the Plea with- 
Lands diſcharged and kept indemnified from all Incumbrances ; this Plea is out ſhewing 
naught ; for being in the Affirmative it ought to have been thewn how 8 * 
but if he had pleaded in the Negative, Non fuit damnificatus, it had been d 12 a es 
otherwiſe. | | | | Judged, but 
Ts TRE Its Sn | hg that he need 
not ſhew from what Bonds he ſaved him harmleſs; and per Cro. Eliz. 433. fer Gaudy, there 


is a Diverſity when the Condition is to diſcharge from a particular Thing, and when from a Multipli- 


city of Thiogs, for io the laſt Caſe it is ſuſficient to plead generally. 


Where the Bar is in the Negative, it is impoſſible for the Plaintiff to go 
to an Iſſue, for a Negative cannot be proved; and therefore the Plaintiff 
muſt aſſign a Breach, by replying in the Affirmative, on which Iſſue may 
be properly taken; as if a Condition of a Bond is, that the Defendant Lev. 83, 
| ſhould not deliver Poſſeſſion to any Perſon but the Leſſor, or to ſuch Per- ullen v. 
ſons as lawfuily evicted him; the Defendant pleads he did not deliver the Veel. 
Poſſeſſion to any but ſuch as lawfully evicted him; here it comes on the 
Plaintiff's Side to align a Breach, and ſhew that he delivered the Poſſeſſion 
to ſome Perſon that had not lawfully evicted him; becauſe, the Condi- 
tion being in the Negative, the Defendant's Plea muſt neceffarily be in the 
Negative alſo, and the Plaintiff, to aſſign a Breach, mutt ailign a Fact 
directly oppoſite to ſuch Negative Condition. = 7 
So if an Obligation be to perform an Award, and the Defendant pleads V ide Title 
no Award made, it is not ſufficient for the Plaintiff to ſhew an Award Arb:tra- 
made in his Replication, unleſs he ſhews alſo a Breach ; becauſe the De-“. 
fendant's Plea is in the Negative, and the Plaintiff, by replying in the 
Affirmative, does not ſhew the Obligation to be broken; for the ſhewing 
ſuch an Award leaves it uncertain whether it was performed or not; and 
his having ſhewn that there was an Award ſubſiſting, does not make it ap- 
| pear that he was intitled to the Money, unleſs he alſo ſhews that the 
Award was broken. ES 
The Condition of a Bond was, that the Obligor ſhould render an Ac-Sand. 102. 
count of the Goods of William Narril deceaſed, which came to his Hayman v. 
Hands, and make an equal Dividend between him and the Obligee . Ger rard. 
the Defendant pleads, no Goods came to his Hands; the Plaintiff 
* muſt reply what Goods came to his Hands, and farther aſſign the * Page z 
Breach that he did not account for them; becauſe the Plaintiff, by reply- 
ing the Goods came to the Defendant's Hands, leaves it on his own 
ſhewing indifferent to the Court whether he be intitled to the Penalty of the 
Obligation or not, unleſs he goes farther, and ſhews that the Defendant 
did neither account nor divide them. 3 | . 

(a) If in Debt upon an Obligation conditioned to pay 30. to 4. B. Cro. Jac: 
and C. tam ci:o as they ſhall come to the Age of twenty-one Years ; the3;9, © © 
Detendant pleads that he paid thoſe Sums tam cito as they came of Age ; 2 Bull. 263. 
this no good Plea, for the Time, Place, and Manner of Performance 8. C. Ha{/ey 
ought to be ſhewn in certain, ſo that a certain Iſſue might be taken upon (40 / we 
it; adjudged upon a ſpecial Demurrer. es 3 

85 5 Rs | 2 | de to furren- 
der a Copyhold, the Defendant muſt not plead generally, that he hath ſurrendered it, but mult ſhew 
when the Court Was held. Winch 11. adjadged It the Condition be, that the Obligee ſhall! 
enjoy an Ufhce according to Letters Patent, the De tendang muſt noi plead in hec verba, but ſhew 
the Effect of the Letters Patent, and the Enjoyment accordingly, Hob. 295. X 4 


©-- 


If in Debt upon an Obligation conditioned to perform Covenants, 2 Mod. 33. 
one of which was for the Payment of Money upon the making an Pack v. 
Aſſurance, the Defendant pleads that he paid the Money ſuch a Day,“ 2 
but faith not when the Aſſurance was made; this is naught, for it | 
| Fe on | | ought 


4 
* 


? 
PLEAS and PLEADING. 
ought to appeat that the Money was immediately paid purſuant to the 


Covenant, 
Cro. Eliz. In Deht upon an, Obligation, conditioned that the Defendant at all 
749 Times, upon Requeſt, ſhould deliver to the Plaintiff all the Fat and 


__ Tallow of all the Beaſts which ſhould be killed or dreſſed by the Defen- 

"  dant, his Servants or Aſſigns, before ſuch a Day; the Defendant may 
| plead, that upon every Requeſt to him made he did deliver to the Plain- 

tiff all the Fat and Fallow of all Beaſts, Ic. without ſhewing how many 

Beaſts were killed or dreſſed, or what Quantity of Fat he delivered; for 

if the Pleadings were not ſo contrived as to purſue the Covenants, the 
| Defendant would be obliged to fill the Pleadings with Multitudes of uſeleſs | 

| Deliveries, which might not be controverted by the Plaintiff ; whereasthe | 
Plaintiff by aſſigning a particular Breach in the Nor- deliver at any one 
TLime may bring the whole Matter in Queſtion. | 
Cro 15 But here we muſt take Notice of another Diſtinction, VIS. That 1 
249% the Condition conſiſts of Matters to be done that lie within his own Know- 

Sands and ledge, though they conſiſt of great Variety, yet the Defendant cannot 
Male vereri plead generally, but muſt ſhew the particular Performanee of all Mat- 
ters in his Plea; as if the Condition be that the Defendant, Bailiff of the 
Plaintiff's nor, ſhould render an Account of all:the Rents of the Manor 
43 he has received before ſuch Day; if the Defendant plead he has accounted 
| for all the Sums before ſuch a Day, it is ill; but he muſt ſhew the parti- 

8 Sed qu, If cular Sums, becauſe | it lies within his own Knowledge only. 


he may not | Q 
ſay he received divers gn to te Amount of ſuch a | Sum in Groſs, and that he rendered an Ac. 
count thereof? | 


sid. 216. So if the Condition be, that the bie ſhould Alec Briefs to all 
Weedcick's Churches within ſuch a Ti ime, and ſbould collect the Money given upon 

Caſe. them, and ſhould deliver it over to the Plaintiff; there the Defendant 

cannot plead generally, that he has delivered the Briefs, collected the 

Money, and delivered it over to the Plaintiff; but he muſt particularly 

ſhew what Briefs were delivered, what Sums were collected, and that he 

delivered them over to the Plaintiff, becauſe ſuch particular Facts li 1 

+ 2y. See Within his own Knowledge only. + | 


Note pre- 
coking A much Borte Iſſue might be taken. Suppoſe he longed be delivered Dick to alt 
Churches, collected all the Money, amounting in the whole to ſo much, and no more, and that he 
5 delivered the ſame to the Plaintiff. If not true in either of the Particulars it might eaſily be falſiſied 
by the Plaintiff: He might ſay he did not deliver Briefs to all Churches, for that he or itted ſuch 
a Church; or that he did not collect the Money, but omitted to collect ſuch a Sum; or that he col- 
lected more than alledged, to wit, ſo much, and did not deliver the whole to the Plaintiff; or that 
he did not deliver the Money collected to the Plaintiff, or any Part; or not all, on'y lo much. , 


Lune. 419. If the Condition be, that the Defendant pay "this Plaintiff all Manner of 
Coſts and Charges that 7. S. ſhall charge the Plaintiff with, for carrying 
on a Suit; the Defendant pleads he did pay all Manner tof Coſts and 
Charges ; this is ll, becauſe i it relates to one ſingle Point, which may and 
ought to be ſhewn in certain, in order that the en _ take Iſſue | 
He ſhould Upon it. 7 | 
have ſaid, 


that J. S. charged the Plaintiff ſo Wed . no more, for the Cofts : and Chon, and that he paig 
the Plaintiff the ſame, to wit, on ſuch a Day, at the Place where the Venue was laid. | 


_» Page 94 *A Bond to pay from Time to Time a Moiety of all fuch Monies as 
Sid. 334. from Time to Time he ſhould receive; Payment of a Moiety generally, 
Church v. without ſhewing the Particulars in certain, was held a good Plea, be- 
Brunſwick, I it is of what he ſhould Teceive from Time to Time; otherwiſe if 

| theſe 


PLEAS AD PL EA DING. 


: theſe Words had been omitted, becauſe in that Caſe there would * 4 
Stuffing of the Rolls with a Multitude of Particulars. || 1 But gu. If 
| | e | he ſhould 


not ſew how much he received? 


In an Action on the Caſe againſt the Defendant, who promiſed, that in Cro Eliz. 

| Confideratien the Plaintiff would diſcharge a third Perſon then under Ar-$3: 

| reſt, that he would pay the Money; and alledged in facto that he exonera- 11,45, 

wit, c. and this was held ſufficient without ſhewing how; for that it 

may be done by Compoſition, &c. and without Deed. | 

So in Debt upon a Bond conditioned to perform the Award of J. S. if it Cro. Jac. 

is awarded that a Suit in Chancery by the Defendant againſt the Plaintiff 339- | 

ſhall ceaſe, and the Plaintiff ſtand acquitted De gualibet materia in eadem _ = 7 
contenta, the Defendant may plead quod ſtetit inde quietatus, without ſhew- Foe, - 
ing how, or that he in fadto diſcharged him; for it was not intended that Sheer, | 
an actual Diſcharge ſhould be given, but that by the Arbittament he ſhould 

| be acquitted. e = | 

In Debt upon a Bond, the Condition whereof was to free and keep 5 Mod. 243. 

harmleſs the Plaintiff of and from all Coſts and Damages that may ariſe by Harris v. 
reaſon of a Law-Suit, c. the Defendant pleaded Non damnificatus gene- Pett, 


rally; and on Demurrer to this Plea it was held good &, becauſe the Con- The Parti- 


dition was to fave the Plaintiff harmleſs from ſomething that was uncertain | nog 


at the Time of making thereof, wis. from the Coſts and Charges of the tion ſhould 
Suit, that no Coſts might be recovered againſt him ; but if it had been to have been 
fave harmleſs from a particular Thing F, there ſuch a negative Plea gene- ſbewn by the 

rally would not have done, becauſe the Defendant ought to ſhew how he his Replicn. 


had indemnified the other, 3 
In Caſe upon an Agreement, in which the Defendant promiſed to e _ 
all the Profits which accrued by a Voyage made by a Ship, Cc. and the pl. * 
Breach aſſigned was, that the Defendant non per formavit agreamentum Knight v. 
præ did; upon a Verdict and Judgment in C. B. for the Plaintiff Error Keech. 
was brought in B. R. where it was inſiſted that the Breach was too general 
and incertain : But per Cur' had this been even on Demurrer, it would 
have been good, but being after a Verdict it is beyond Queſtion, for the 
Plaintiff would not have Damages given if he had not proved a good Breach ; 
and here the Agreement is fingle, J. to aſſign; ſo the Non- performance is 
in the Non- aſſignment, and it being Negative, and in the Words of the - 
Agreement, the Judgment was affirmed. . = 
In Debt on a Bond conditioned to acquit, diſcharge, and fave harmleſs a 3 Mod. 252. 
Pariſh from a Baſtard Child, the Defendant pleaded Non damnificatus ge- fi, 
nerally; and on Demurrer it was held, that being in the Negative he need 
not ſhew how, and it not appearing on the. whole Record that the Pariſh 


was damnified, Judgment was given for the Defendant. | 
, Of Supluſage and Repugnancy in Pleading 


If either Party, Plaintiff or Defendant, alledge more than is neceſſary to co. Lit.303. 

introduce new Matter repugnant and contradictory to what went before, in Plow. 232, 

any Point not material, this will not vitiate the Pleadings, according to the 802. | 

Maxim Uiile per inutiie non vitiatur; and ſuch redundant or repugnant | e - 
Part ſhall be rejected, eſpecially after a Verdict; ſo though there be a 54 8 

Repugnancy in any material Point, though this is not aided after Verdict, Sand. 282. 

yet if it appears that the Verdict was given on a different Part of the De- 

claration, or if the Plaintiff releaſe ſuch repugnant Part, Judgment ſhall be 

given for him. | 1 , 

| OE: gn 


PLEAS axy PLEADING 
| Cro. Jac. In Debt on an Obligation the Defendant pleads Payment of 50 J. 


849. 14 Jun. 11 Jam. according to the Condition; the Plaintiff replies 9 
* Pagegs uon ſolvit 50 l. predid” 14 Auguſt Ann. 11. ſuprad quas ad eundem diem 


folviſſe debuiſſet ; & hoc, Ic. the Verdict found quod non ſolvit præ dict 
14 Junii prout the Defendant had ailedged ; rhe Objection here was that 


no liſue was joined, becauſe they do not meet in the lime the Money was 
paid; but the Word Auguſt being plainly Surpluſage, for when he ſaid quod 
non ſolwit predia 14 die, it is a ſufficient I raverſe without the Word 
Auguſt, and Auguſt is plainly repugnant to the Word predidt, for predie 
refers to June, and ſuch Surpluſage, being a Repugnancy to what was be- 
fore material, was idle and void. - | | 
Cro. Jac. In Treſpaſs the Bill was filed Hil. 18 Fac. ſetting forth that the Defendant 
618. 2 January 17 Fac. beat the Plaintiff's Servant, per quod the Plaintiff /ervi- 
Hanbu'y v. 151m per magnum tempus, l. a predia' 20 Martii ſuprad uſque primum 


8 diem Martii extunc prox” ſequen perdidit; on a Nibil dicit a Writ of In- 


quiry was awarded, and 10 J. Damages; but the Defendant had Judgment, 
becauſe the Gift of the Action is for the Uſe of the Plaintiff's Service, and 
the Battery is but Inducement, and the Loſs of the Service is not ex ne- 
ceſſitate rei relative to the Battery; for the Servant might fall ill ſome 
Time after the Battery, and the Plaintiff having laid a different Month 
from the Battery, there is nothing in the Record to determine the Court to 
the 20th of January, and to rectify the Month March as repugnant ; and if 

the Loſs of the Service ſtands on the Month of March 17 Fac. unti! 


March following, it takes three Months of the Time elapſed after the 


Time of the Action brought, for which the Jury was not authorized to 
give Damages. | ))) | IDS 
But in Debt upon a Bond, conditioned that if the Plaintiff did not depart 


2 Leon. 


Meanings v. Out of the Defendant's Service without his Leave, &c. then if he paid the 


Marly. Plaintiff 100 J. within 28 Days upon Demand, the Bond ſhall be void; the 
Defendant pleaded that the Plaintiff 4 Maii 30 Elig. departed out of his 
Service, and without his Leave ; the Plaintiff replied that 6 Septem. in 


the ſame Year ſhe departed with Leave, and that afterwards 4 Ob. 
the demanded the 100 J which the Defendant refuſed to pay; ab/que 
Hoc, that ſhe departed without Leave; it happened that the Demand was 


laid to be 4 OH. and the Writ was teſted 18 Odfeb. ſo that there was 


not 28 Days between the Demand and the Action brought, yet the Plaintiff 


had judgment; tho' upon her own ſhewing ſhe brought the Action 14 

Days too ſoon ; for the Iſſue was upon the Departure, and the Demand in 

the Replication was altogether immaterial, and therefore ſhall be rejected 

as Surpluſage. V'! : F 

Yelv. 94. If in Ejectment the Plaintiff declares on a Leaſe made to him the third 
Carth. 288, of May, and that the Defendant poſtea, J. 1 Maii ejected him, this is good 


289. & vide after Verdict; for by the Poſtea it appears that the Defendant committed a 


Lev. | | 2 5 2 n 
78 12 Tort on the Plaintiff's Title, and when he lays a repugnant Day, it is as if 


Point, & he had laid none; and it no Day be laid, it ſhall be intended after Verdict 
vide Title that the Tort was committed before the Action; for it would be very fo- 
Hiectment. reign after Verdict to intend, that the Action was brought by the Spirit of 
| Prophecy for a Wrong to be committed afterwards ;- and beſides, the Jury 
could not take Cognizance of any Fact done ſince the Action brought, for 

that was not in Iſſue. „ CCT 


In Treſpaſs for entering his Cloſe 10 Julii 44 Eli. contre . 


 Cro. Jac. mine Regine Elis. & Domini Regis nunc, after Verdi this was moved in 
| 8 L 


Carth. 95. 5 . | | | | 
S. P. & vide Show, 28. where it is held that this would not be good on Demurrer. 


Arreſt of Judgment, and held that theſe Words Domini Regis nunc were but 
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PLEAS AND PLEADING. 

If an Action be brought, and the Plaintiff concludes his Declaration Vent. tog. 
with a contra formam ftatuti, and there happens to be no Act of Par- Ward v. 
liament in the Caſe, the Words contra formam /tatuti ſhall be rejected as ich. 
Surpluſage. | „5 5 | | 

80 in Treſpaſs for entring his Cloſe and treading down his Graſs and“ Page 96 
Corn, and hunting there, the Defendant being an inferior Tradeſman, con- 1 


tra pacem Domini Regis, & contra formam jtatuti inde proviſ“; in this 9 2 


Caſe, though ſeveral 'Trefpaſſes are alledged, the laſt of which only is Ld. Rayrn. 


weithin the Statute, and the Concluſion of the Count is contra formam ſta- 149. 


tuti, which in a gram:natical Conttruction goes to the whole Count; yet as . Mod. 122. 
a Comyns 26. 


in Law it goes only to the Hunting, it therefore may be applied to the 1.18 
latter Part, and rejected as to the Reſt for Surpluſage. 5 ; Hole 661. 


| | | pl. 1. | 
Carth. 382. 5 Mod. 307. Comb. 420. S. C. Bennet v. Talbot. 


In Aſſumpſit for Money had and received by the Defendant for the Plain- Salk. 2 4. pl.. 
tiff, ad uſum of the Defendant ; and Verdict upon Non aſſumpſit for the Id. Raym. 
Plaintiff: On Motion in Arreſt of Judginent the Court held, that theſe 669. 
Words, ad uſum of the Defendant, ſhould be rejected, being inſenſible and 4 AA. 
repugnant ; and then the Promife is for Money had and received by the 12 Mod. 5 10. 


1 : | . Stave ly. 


Mod. 42. Sid. 306. 2 Keb. 615. S. P. 


In Covenant againſt an Apprentice the Plaintiff aſſigned for Breach, that Salk. 213. 


the Apprentice, before the Time of his Apprenticeſhip expired, and durante RA, 5 


tempore quo ſervi Sit, departed from his Maſter's Service; the Defendant 8%, 
demurred and had Judgment; becauſe the Declaration was repugnant, for 
it hould have been durante tempore quo ſervire debuit. 

So in Trefpais for taking and carrying away his Timber and Brick, ſuper galk. 213. 
terram ſuam jacent” erga confedionem domus de novo edificat' ; and the Lawley v. 
Court held this inſenſible; for they could not be Materials towards build- Arnold, 


ing a Houſe already built. 


Treſpaſs Duare clauſum fregit 2 ſelum fodit ; the Defendant juſtifies, Noy 148. 
that he and his Anceſtors, and all thoſe whoſe Eſtate he had in a Cottage, Yalentine v. 
have uſed to have Common of Turbary to dig and fell ad libitum, as be- Fengy. 


longing to the Houſe, &c. and adjudged an ill Plea, bęing repugnant in 


itſelf ; for a Common appertaining to a Houſe. ought to be ſpent in the 
Houſe, and not fold abroad; alſo ſuch a Common, as is aboveſaid, is an 


L 


| Intereſt and a Frank- tenement. | 


If an Annuity, Common of Paſture, Common of Eftovers, or the like, be Co. Lit.312. 
granted for Life or Years, Cc. the Reverſion may be granted without At- A. 
tornment; and therefore to plead it is Surpluſage, and more than needs; 

becauſe in none of them is there any Tenure, Attendance, Remainder or 


Paymeat out of Land. : | 
In an Avowry for a Rent-Charge, the Defendant made Title to Jan. Cro. Jac. 


Stiles, with whom he married Anno 1603, and becauſe at Mich. 1597, 20 l. 282. 


was arrear, and not paid to him and his Wife, avowed Hill. 7 Fac, Ad- 3 v. 
£9r, 


Judged a good Avowry ; for the ſaying it was arrear to him and his Wife Bulit. 13%. 


was but Surpluſage, when the contrary appears, he not being married 8. C. & vide 


Hob. 208, 
Moor 887. 
Like Point, 


then, 


If an Acceptance of Rent of an Aſſignee be pleaded, quod receperunt & 


 acceptayerunt de predia” | S. redditum ficut fertur ſuperius reſervat', Sand. 295, 


wiz. ſex denarios de redditu præ did; this is repugnant, becauſe it is in a3“. 


Point perfectly material; and it is repugnantly pleaded, becauſe it is 
faying he received the whole Rent, and yet received but Part of it, which 
is in Subſtance a different Thing; and the Sex denar' is no Surpluſage, 
| „ | - | | becauſe 


"PLEAS any PLEADING. 
becauſe it is the certain Sum that is alledged to be accepted ; ; and therefore 
the Acceptance is not in the Form only. 
Latch 176. If a Man makes ſeveral Demands in one Declaration, and in the toto ſe 
Noy 44 attingunt miſcaſts the whole Sum, and makes it more than what is con- 
Yelv. 3. tained in the ſeveral Articles demanded ; this ſhall not vitiate the Declara- 
tion, becauſe the Caſting up one Total is mere Surpluſage, and that Total 
not agreeing with the Parts, ſuch diſagreeing Surpluſage cannot hurt; for it 
is plainly the Miſtake of the Clerk, in computing the Demand aright, and 
not of the Party, in ſhewing any particular Demand otherwiſe than he 
ought. 
page 97 : But if a Man brings a Plaint in an inferior Court, ON the Declaration 
Yelv. s. ſets forth particular Demands, which over-run the Sum mentioned in ſuch 
Noy 44 Plaint, though never ſo little, and the Jury give a Verdict according to the 
2 Fan Sums mentioned in the Declaration; this is erroneous; for the Plaint in 
Sand. 282. Court is in Nature of a Writ, and is the Original and Foundation of the 
| that the Whole Proceedings; and if the Declaration, Verdict, or Judgment, are for 
Plaintiff more than is contained in the Writ or Plaint, and if it be beyond it ever fo 
may remit little, by the fame Reaſon they may go to larger Sums in infinitum ; and 


8 pars Br then the Plaint or Writ woud be no Direction for the future Proceedings 


lor. Of the Court. 
_ That the Pleading ought to be dire gin not argumemative. 


(a) Every Plea muſt be direct, and not by m or Argument or Re- 
* Lit,303- ' hearſal. : 


: ls) A Plea 
in Bar, that eee the Plaintiff's A010 only argurnemtatively, i is not good, Velv. 223. 


Dyer 42, 43- If a Man be bound by Obligation to warrant Lands, and in an Action on 

3 this Bond the Defendant pleads, that the Plaintiff pacifice gaviſus eft, &c. 

| Lev. 194. this is naught, being only argumentative; for he ſhould have pleaded, that 

: he did warrant the Lands, & non damoificatus 

Dyer 118, To lay Quod indentura teſtatur quod dimiſit is an ill Plea ; for he ought 

- | to ſhew that he deiniſed de facto. | 

2 And. 179. In a Formedon in reverter, the Demardent counts of a Gift to Baron 
and Feme in Tail, and that they are dead without Iſſue, the Defendant can- 

(5) So in a not plead, that the Gift was to them in (b) Fee, without traverſing. the 

| Quare impe-Gift in Tail, being only argumentative. | 


dit cannot | 
plead that A. is Incumbent, and not EB. without a Traverſe that B. is N being only argu- 
mentative, . A. is Incumbent, ergo B is not. 2 And. 179. In Treſpaſs againſt divers De- 
fendants, they plead, that one of the Defendants was dead before the Writ purchaſed; the Plaintiff re- 
plies, that he was alive ; this is naug ht, without adding & fic nient morte; ſo if Villenage be pleaded, 
PEERS that he is Frank-free, without . nient V Ulein, is naught, 19 K. 6. 4. 8 


7 E. 4. 16. o if a Sci. Fa. be brought againſt a Parſon for the Arrears of an Avnuity 
3 recovered againſt him, the Defendant pleads, that before the Writ brought 
= he had reſigned into the Hands of the Ordinary, who accepted thereof ; this 
is no good Plea, for he ought to have pleaded, that he was not Parſon the | 

Day of the Writ brought. 
| Mod. 406. In Aumpfit the Defendant nlended,; that the Plaintiff was Alienigena in 
Arnaud, © Regno Franciæ ſub ligeantia adverſarii Dom Regis, c. oriundus : And on 
Demurrer to this Plea, the Exception to it was, that this was not a di- 
rect Affirmative, that the Plaintiff was Alienigena, in that it ſhould have 
deen Watus, and not Oriundus; but ſome Precedents being cited out of 
Natal, where the Wen Ngtus was r with trans the Plea was 
held good. | 
A Plea 


8 ing by the Executor. 


tive as implies a Negative; as Ne dona pas per le fait implies a Gift gi 


95 PLEAS AMD PLEADING. 
A Plea, that he is now a Subject, intended a natural one, and that he Lev. 121. 
was always ſo. 


In Ahumpſit a gal 


nſt an Executor, on the Promiſe of his Teſtator, he Lev. 184. 


pleaded Non afſumpfit ;-and after Verdict for the Plaintiff, it was objected, Browning v. 


1 1 | . » Litton, 
that ir did not appear by the Plea (a) who did not aſſume ; But per Cur', os 
It ſhall be intended of the Jeſtator, for here is no Charge of any Aſſum- 82 Je 


without ſay- 
ing to whom, 


3 where the Law raiſes the Promiſe, will be well enough, but not in the Caſe of a ſpecial Promiſe. 


Sid. 292. 2 Keb. 57. Cro. Eliz, 703. 


=< 80 in Debt againſt an Executor on the Bond of his Teſtator, the De-* Page 98 


fendant pleaded Non eft fadtum ſuum; and it was adjudged, that ſuum Latch 125. 
ſhould be intended the Teſtator. | 


If a Horſe be taken as a Stray, and the Owner ſays, he demanded the z Salk. 680. 
Horſe preferendo ſatisfactionem; this is ſufficient, and a direct Affirmation, 2 v. 


as in the Caſe of Warrantizando wendidit. | alſh. 


If a Man pleads, that he entered come or as Heir to ſuch a one; this is 5 H. 7. 1, 2. 


poſitive enough: So if a Man juſtifies as Bailiff or Servant; this is not Dyer 132. 


barely argumentative, but as poſitive and direct as if he had alledged that 


he was Heir, Bailiff or Servant. 


If the Condition of a Bond be to ſtand to the Award of J. S. and Sand. 169. 


ſo, that the Award be made on or before the 16th of March, and no 


Award be pleaded, and the Plaintiff replies, that after the making the 


Bond, and before the Action brought, . predia 16 die Martii, they _ 
made an Award; the ( Scilicet is a direct Affirmation that the Award 


was made within the Lime limited by the Condition, and may therefore 8 
"De traverſed. V | | | | is not a bare 
| | | Implicative, 


but is an expreſs Averment, 3 Leon. 67. Plow, 127.— Eo quod is an Affirmative; ſo is E- quia 
Nurd cum, Sc. and may be traverſed, Lev. 194+ 1 Sand. 117. | 8 128 


6. Negative Pregnant. 


It is laid down as a Rule, that every Plea ought to be direct, and not co. 4 


by way of Argument; and that therefore Iſſue cannot be joined ona. 303. a. 
a Negative Pregnant, or an Affirmative Pregnant of a Negative, 7. e. Doc. pl. 286. 


ſuch a Negative as ſuppoſes or implies an Affirmative, or ſuch an Affirma- 2 2 38 


by Parol, and therefore the Iſſue ought to have been Ne dona pas modo Bro. Fit. N. 


 & forma, and this Kind of Pleading is held to be ill on a (c) Demurrer ; gative Preg- 
becauſe the Plea, Ec. is not a certain Affirmative or Negative of any ant. 


Fitz. ue 
88. 
(c) There 


| | | | muſt be a 
ſpecial Demurrer to a Negative Pregnant, that is, a Negative Plea which doth alſo contain in' it an 


ſingle Point in Queſtion, but being only an Error in Phraſe, it is aided 
after Verdict. 8 | ; | | 


Affirmative ; and to an argumentative Plea, that is, a Plea which concludes nothing. directly, but 
only by way of Argument or Reaſoning ; for the Court will intend every Plea good, till the contrary 


appears. Lil. Reg. 437. 


In Treſpaſs for cutting his Trees, the Defendant pleads, that it was 21 H. 6. 46, 
by the Command of the Leſſor to give them to a Stranger; the Plain- 47- 
tiff repiies, that he did not cut the 'I'rees by his Command; this was 


held a Negative Pregnant, and that he ſhould have pleaded Ne com- 


menda pas 8 | | ES | 8 | 
After Iſſue joined the Defendant pleaded a Releaſe of the Plaintiffz: H. 6. 9. 
Fuis darein continuance ; the Plaintiff replies, that it is not his Deed DoRt.pl.256. 


Puis darein continuance ; this is a Negative Pregnant, becauſe it implies 


le 309; © 


Do.pl.256. : 


 Baker*sCate. 7 


7 


PLEAS AND PLEADING. 
the Deed to be his, though not executed at the Time alledged by the 


Defendant. 
22. H. 6.38, In Caſe againſt an Hoſt, for that the Plaintiff's Goods were embezzled | 
39- by his Default, he pleaded, that they were not - loſt by his Default; 
47 85 pl. -_ is Negative Pregnant, and he ſhould have pleaded the ſpecial | 
atter. 


28 H. 6. J. In Cate for burning the Plaintiff's "WM by the negligent Keeping of 
Doct pl. 256. his Fire, the Defendant pleaded, that the Houſe was not burnt by the 
Ryere- negligent Keeping of his Fire; this is Negative Pregnant. 
8 H. 7.9. If a Defendant plead, that the Catile died in a Pound overt by tie 
Dog. pl. as7. Default of the Plaintiff, and the Plaintiff replies, that they did not die 
* Page 99 * by his Default generally ; ; this is a good Plea ; but if he ſays, that "0 

| did not die in a Pound overt, this is a Negative Pregn ant. 
3H.6.37, In Treſpaſs the Ifſue joined was, that J. N. the Defendant did not 
38. diſſeiſe the Plaintiff to the Uſe of M. P. c. and held a Negative Preg- 
Dea. Pl-257-nant ; but had he pleaded Nen di Heißt dit modo & forma, it had been good 

to all Intents and Purpoſes. 

36 H. 6. 22, Ina Writ of Entry fine aſſenſu capituli, Ne alien pas is a Negative Preg- 
Doc pl. 257. nant; ſo of an Entry for the Alienation of Tenant for Life. | 
22 H.6.38 In Treſpaſs the Defendant juſtifies, by reaſon that the particular Te- 
Dot. pl. 237 nant aliened the Reverſion in Fee to him; the Plaintiff travetſes, that he 

did not alien in Fee; this is no good Ive, but a Negative . for 
| i he aliened bur for another's Life, his Entry is lawful. 
2 Lil. Reg. He in Reverſion brings a Writ of Entry in caſu proviſo, upon an 
212, Alienation made by the Tenant for Life, ſuppoſing that he has aliened 
in Fee, which is a Forfeiture of his Eſtate; the Tenant comes and 
pleads, "that he hath not aliened in Fee; this is a Negative, wherein is 
included an Aſſirmative; for though it be true, that he hath not aliened 
in Fee, yet it may be he nath aliened in Tail, which is alſo a Forfeiture 
of his Eſtate. 
Ear ale tan Executor pleads ſeveral "Judgments and that he hath not Aſſets 
Warcup v. ultra; and the Plaintiff replies, they are kept on Foot by Fraud; and 
Symonds ad- the Defendant rejoins, they are not kept on Foot by Fraud; Cc. but 
judged. dotb not ſay Nor any or either of them; the Rejoinder is navght, "oe (a) 


* = " there | IS a Negative Pregnant. 
5 


Houſe, &c. | 
was not burnt for want of good Cuſtody of his Fire, is a Negative — Bro. Title Wee 


Pregnant 3. Fitz, Iſſue 88.——Saying that you accepted not the Obligation in Satisfaction, TORE 
that he gave you the Oopention, which is a Negative: Pregnant. Stile zog. | 


Cro. Jae. y. If an Action of Treſpaſs be brought for entering into a Man' 8 Houſe, : 
Min. v. Cole. the Defendant pleads, that the Daughter licenſed him to enter, by which 
he entered ; the Plaintiff replies, Quo non intravit per licentiam ſuam 
though this Replication be a Negative Pregnant, for it ſeems rather to 
confeſs the Licence than to deny it; yet the Veidit having found that 
Licence, the Dubiouſneſs of Phraſe i is now removed, and the Trath ap- 
E pears by the Verdict. 
Cro. Car. So in Debt for Rent on a Leaſe, the Defendant pleads Oued nibil ha- 
5 , 01 buil in tenementis tempore dimiſſionis; and the Plaintiff replies, Quo- habuit 
ONGC. tenementis, without IE what Eſtate; though this had been bad 


on a Demurrer, becauſe, by not ſhewing what Eſtate he had, it is Preg- 


nant of this Negative, that he had not fuch an Eſtate by which he had 
Power to demiſe, yet after Verdict it is good, where hr Truth appears 

that he had ſuch an Eſtate that he could demiſe. 
+ 83. Wi-, In Debt on an Obligation to perform Covenants in an indenture of 
31. Leaſe made by the Plaintiff to the Defendant, whereby the Defendant 
| covenanted, that he would rot deliver the Poſſeſſion to any but the 
Kor, or to . Perſons 28 ſhould . evier him; the Defendant 
"Pw | 


5 PLEAS and PLEADING, 
pleads, that he did not deliver the Poſſeſſion to any but ſuch as lawfully 

evicted him: And on Demurrer to this Plea it was objected, that the ſame 
was ill, and a Negative Pregnant; and that he ought to have faid, that 

ſuch a one lawfully evicted him, to whom he delivered the Poſſeſſion ; or 
that he did not deliver the Poſſeſſion to any: But the Court held the Plea 

' purſuing the Words of the Covenant good, being in the Negative ; and 

that the Plaintiff ought to have replied, and aſſigned a Breach ; and there- 

fore Judgment was given againſt him. 


* -, That Things muſt be pleaded according to . their Operation in page 100 


Law. | 


The Grant or Conveyance of one Jointenant to his Companion muſt co. Lit. 193. 
be pleaded as a Releaſe; for one Jointenant cannot enfeoff his Compa- b. 2co. b. 
nion, becauſe they are already both ſeiſed per mie et per tout; and this Sid. 452. 
Manner of Conveyance paſſing by Livery cannot operate ſo as to Fein 
him what he already has; but though a Releaſe be the proper Convey- 3 285 
ance from one Jointenant to another, yet if the Jury find, that the one f 
Jointenant did grant or convey to another, this amounts to a Releaſe; 
for they having found the ſubſtantial Part, the Court is to apply the Words 
according to the Operation they have in Law ; but every ſuch Conveyance 
+ muſt be pleaded as a Releaſe,  _ Es 3 
So if Tenant for Life grant his Eſtate to him in Reverſion; this is a 4 Mod. gr. 
e and muſt be pleaded accordingly, being the Operation it hath Comb. 190. 
16 LAW. | | | 3 

If FJ. S. pleads the Grant of a Rent from his Father in this Manner, 
wit. that in Conſideration of Love and Affection, and 5 J. he conceſſit? Vent. 149, 
& affipnavit, Fc. and there is neither Attornment nor Inrolment of the 2 N 
Deed; this cannot paſs as a Grant at Common Law, nor as a Bargain Ea fer 5 


and Sale for want of Inrolment; and though it (« ) amounts to a CO arch. 


venant to ſtand ſeiſed, being in Conſideration of Love and Affection, 4 Med. 149. 


: 8 it ought to have been ( ſo pleaded, being the Operation it hath in 1 241. 
: - | (2) A Man 


LAW. 
| ES wu | | | | may bargain 
and ſef! to his Son, but then the Conſideration of Money ought to be expreſſed, and jit ought to have 
all the other Circumſtances of a Bargain and Sale; yet i! it hath not, and the Conſideration of Love 
and Affection is expreſſed, it will amount:to a Covenant to ſtand ſeiſed. 7 Co. 40. BedePs Caſe. 
2 Co. 24. Cro. Eliz. 39.4. and vide Vent. i37. Lev. $6. Mod. 173. Croſs v. Scudamore, (5) The 
Word Dedi or Conceſſi may amount to a Grant, to a Feoffment, to a Gift, Leaſe, Releaſe, Confirma- 
tion or Surrender; and it is in the Election of the Party to uſe it to which of theſe Purpoſes 1s moſt 
agree: ble to his Intereſt, and therefore he may plead it as either. Co. Lit. 301. b. 4 Mod. 150, cited, 


All neceſſary Circumſtances implied by L2w in a Plea need not be ex- Co Lit. 303. 
f : — . * — — eis. 1 .. 
preſſed ; as in pleading a Feoffment, Livery and Attornment are im- pw. 1 


plied; ſecus in a Grant, 2 8 150. 


In pleading a Countermand to a Submiſſion to Arbitration, it need not 8 Co. 82. 
be alledged, that the Party gave Notice 10 the Arbitrators, for without 

that it is no Countermand ; and therefore if no Notice be given, Iſſue may 

be joined upon the Point, Quod non revocavit. 355 | 
If a Diffeiſee plead, that he could not enter for Fear, he muſt ſhew Co, Lit. 353. 
ſome juſt Cauſe of Fear, that the Court may judge of the Reaſonableneſs b. 

of an Apprehenſion of Danger to his Perſon ; but in a ſpecial Verdict, if 

the Jurors find, that the Dilſeiſee did not enter for Fear of Corporal Hurt, 

* ont, and it ſhall be intended that they had Evidence for what 

they find. 8 e Ns GS 

. Who BY 5 I „ l 


ä PLEAS and PLEADING, 
Comb. 403. The Defendant made Conuſance as Bailiff to Jane Griffith, that Ro- 
Ld. Raym. gert Griffith was ſeiſed in Fee, and deviſed to Thomas Griffth in Tail, and 
| 2 Salk, 676, that a Common Recovery was ſuffered againſt him, to the Intent that Fane 
pl. 3. ſhould have a Kent of 40 J. per Ann. after the Death of Thomas; and that 
Earth. 411. there was a Decd after the Recovery declaring the Uſes, c. which was 
 Trygarn v. held to be ill pleaded; for he ſhould not have ſet forth the Deed, but have 
$424 5 pleaded according to the Conſtruction 1. Law, that the Recovery was to 


ſuch Uſes at the Time. 


4 Co. 22. 
render, may be pleaded as a Grant, to avoid the Inconvenience which 


*Page 101* would follow, it the Copyholder ſhould be forced in pleading to ſhew the 
_ firſt Grant; for that was either before the Time of Memory, and ſo 
not pleadable, or within the Te of Fe and (a) then the Cuſtow | 


ba) That he 
was ſeiſed tails, 


ſecurdum | | . 
con ſue udinem manerii does not r en « Copphola. 3 Bull. _ — Nep. 211. 2 


Vent. 144. 


4 Co. 22. b. So he may alledge the Knee of his A as a Grant, and ſhew 
the Deſcent to hun, and that he entered, without ſhewing any Admittance 


of himſelf. 


| 4 Co. 22. But he canndt plead. that his Farkas was (BY ſeiſed in ; at the Will 


{b) eg of the Lord by Copy of Court Roll of ſuch a Manor, according to the 


ſnew ing of Cuſtom of the Manor, and that he died ſeiſed, and it deſcended to him; 


83 for in Truth his Intereſt in Judgment of Law is but a ren Intereſt at 
Cro. Jac. 103. Will. | 


adjudged | 

- naught upon a general Demurrer, gh Car. 190. per totam Gerda though” the Son had there ſhewn, 
that after the Deſcent he was admitted: But by three Judges, it i+ but a Fault in Form, and the Iſſue 
being taken upon a collateral Matter, and found for the Plaintiff, it is belped by the Statute of 


Jeofails. 
for Life, he need not ſkew the Beginning of the Eſtate of B. nor by whom granted; for it is not the 


Title of A. but Matter of Inducement 88 8 Cro. Jos 52. 2 Vent. 182. 


Hard. 966. Tf one licence other to enjoy 1 a Houſe « or Land till fach a Time, 


2 Lev. 194- this amounts to a preſent and certain Leaſe or Intereſt for that Time, and 


| rol ay may be pleaded as ſuch, though it may be ah pleaded as a Licence ; and 

ES the Licence in Evidence to prove it. 

— 817 If an Obligee in a Bond covenants not to ſue the Obliger, this amounts 
me le to a Releaſe, and may be pleaded as ſuch: but if the Covenant is that he 


1 

Rol. Abr. will not ſue him before ſuch a Day; this reſts only in e 1 aud the 
939. * if ſued, can only have an Action of En: | 

Devſe d. 


> bes Al. having a Rent-charge ling out of three Acres, B aha 

two Acres thereof, and A. covenanted and granted to and with B. not 
to diſtrain in theſe two Acres for the Rent. Glanwil, contrary to An- 
derſon, held it a Releaſe; and the Court held, that if it be a Releaſe, 


Noy 52. 
Show. 32 1. 
S. C. cited. 


the Tenant of the other Acre may plead i it, for thereby the Rent was 
extinQ, 
If two are bound in an Obligation, and the Obligee releaſes to one of 


warn 15 them, provided the other ſhall not take Benefit of this Releaſe, the Proviſo 


Everard v. is void, and the other ſhall take e of the Releaſe, if he can get 


Herne. it to hew. 


Cro. Car. 65 1. If two are Jointly and ſeverally bound in an Obligation, and the Ob- 


| ag 5. ligee by a Deed covenants and agrees not to ſue one of them, this ſeems to 
£7007 5 be no Releaſe, but that he may ſue the other. 


Pai | 
TE It the Obligee ore and grants to and with the Obligor, that 


Carth. 642,64 
1 Sal. 574. during ninety- nine Vears he 228 not put the Bond | in Suit; this is only 


vl. I, 


The Admittance of a Copyhoider, as well upon a Deſcent as Sur- : 


But if A. pleads the Grant of the Reverſion of a Copyhold after the Death of B. Tenant 


if it be pleaded as a Leaſe for Years, and traverſed, the Leſſee may * 


a Cove e- 


5 


4 
s 4 
1 
* 
* 
1 
* 
"Sy 
1 


feaſant, he need not give any other Colour to the Plaintiff 
| Juſtification he acknowledges the Property to be in him. 


PLEAS and PLEADING. 
a Covenant, upon which an Action will lie, but it cannot be pleaded in Show. 46. 
| Bar of the Bond; but where the Covenant is, that the Obligee will not g 2 
at any Time hereafter put the Bond in Suit; ſuch Covenant is pleadable crimſoire, 
in Bar as a Releaſe; and in the Argument of this Caſe it was allowed by 
all, that if a Letter of Licence contains the following Words, vis. that 
if the Creditor ſues within ſuch a Time his Debt ſhall be forfeited, ſuch _ 
Licence is pleadable in Bar. 
* 8, Of Colour in Pleading. *Page 102 
Colour is a ſeigned Matter, which the Defendant or Tenant uſeth in Lil. Reg. 
his Bar when an Action of Treſpaſs or an Aſſiſe is brought againſt him, in 774 © 
which he gives the Demandant or Plaintiff a Shew that he hath a good, NE 
Cauſe of Action, whereas in Truth he hath not, but only a Colour and in Dr. Ley- 
Face of a Cauſe; and it is uſed to the End that the Determination of thefee!/d's Cale: 
Action ſhould be by the Judges, and not by the Jury, and therefore Co- 
lour ought to be Matter of Law, or doubtful to the Lay Gents. EC 
In an Aſſiſe, when the Defendant pleaded only a colourable Bar, thats Inſt. 41. 
is ſuch a Bar as ſhewed ſome Title in the Demandant, they proceeded to Booth 214. 
take the Aſſiſe at large, which was in this Manner; the Aſſiſe ſhewing no gg 8505 
Title in the Plaintiff, the Defendant would ſhew his own Infeoffment or Se. . 
Inveſtiture, but becauſe ſuch Feoffment was only Evidence that there was 10 Co. gs. 


no Diſſeiſin, it would amount to the general Iſſue without Colour; and 


therefore the Defendant urged, that the Plaintiff obtained by virtue of an 
Inveſtiture, on which the Ceremony of Livery had never paſſed, and the 
Validity of ſuch Inveſtiture, being a Queſtion of Law, was not to be an- 
ſwered by the Jury, and therefore the Plea of his own Inveſtiture, which 
alone would have been only Evidence of no Diſſeiſin, joined to the Plain- 
tiff's Title, which turned on a Queſtion of Law, drew the Cauſe from the - 
Jury to the Court; and this obliged the Plaintiff. to ſhew by what Inveſ- 
titure he claimed, and then the Aſſiſe was taken at large on the Title of 


the Plaintiff ; which was done, that the Plaintiff's Title might appear on 


Record, and the Plaintiff be confined to give Evidence touching that Title, 
that the Jury might not wander from that Evidence ; and that, if they 
did, they might the more eaſily convict them in an Attaint. „„ 

In an Aſſiſe, if the Tenant pleads, that he demiſed the Lands to the 
Demandant for Years, this is no good Plea; becauſe the Complaint is of 
a Diſſeiſin of a Freehold, and the Tenant gives the Demandant no Colour 


Keilw. 103. 


to have an Aſſiſe- | 


and died, and that he as Son and Heir entered, and on Colour to 
the Demandant ; and he replies, that he himſelf was ſeiſed, till by the 


If in an Aſſiſe the Tenant pleads in Bar, that his Father was feiſedgeny 103. 


Father of the Tenant diſſeiſed, and that he made continual Claim, and 


after the Death of the Father re-entered, and was ſeiſed till, tc. this is 

a good Replication, and yet his Title is founded on his own Poſſeſſion 
„„ os 3 Ep | "IP 5 

In Treſpaſs, if the Defendant juſtiſies the Taking of the Cattle Damage Co. Ent. 652. 
for by this Doc. pl. 73. 


In Ejectment the Plaintiff's Title in his Declaration muſt be an- 
Dyer 365. 


ſwered ; and it is not ſufficient barely to give Colour, as in Treſpaſs, or 8 
an Aſſiſe. f : | Reaſt. "i 


5 Et ey pn : ot. 7 SI 
+ In Ejetments the modern Practice is, to plead the General Iſſue, the Defendant entering into 


2 Rule to confeſs Leaſe, Entry and Ouſter, by which Means the Title only ie in Queſtion between 


the Parties; BY | 
T 2 Colour 
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PLEAS any PLEADING. 
10. Co. 88. Colour ought to have the following Qualities, 165 It ought to be a 
| Matter doubtful to the Jury; as where the Defendant ſays, that the 
Plaintiff ciaims by Colour of a Deed of Feoffment, where nothing paſſed 
by the Deed ; this is a good Colour, being a Doubt to the Lay Gents whe- 
ther the Land paſſed by this Feoff bent without Livery. 2dly, It ought 
to have Continuance, though it wants Effect; as where the Defendant 
gives Colour by Colour of a Deed of Demiſe to the Plaintiff for the Life 
| of J. S. who before the Treſpaſs was dead; this is not any Colour, for 
*Page 103 this doth not continue ; but he ought to ſay, * that he claims Hy virtue of 
a Deed of Demiſe made to him for his Life where nothing p:ffed by that. 
3dly, It ought ta be ſuch Colour that if it were effectual would maintain 
the Nature of the Action, as in Aſſiſe to give Colour of Freehold, c 
Raſt. Ent. In Treſpaſs if the Defendant pleads a Fine ſur Conugance de Droit, le- 
277. vied by the Anceſtor of the Demandant, he ſhall not give Colour although 
e this be but executory; otherwiſe if he pleads, that his Anceſtor granted 
10 Co. 90. the Reverſion after an Eſtate for Life or Years — - 
10 Co. 9go. The Reaſon why Colour ſhall be given in a Writ of Entry, ſur diſ- 


. Do. pl. 77. ſeiſin, Writ of Entry in Nature of an Aſſiſe, in Aſſiſe, Treſpaſs, &c. is 
0 to make a certain Iſſue; but when the ſpecial Matter of the Plea to ally 
4 | bars the Plaintiff, no Colour is neceſſary ; and therefore in pleading a 


Warranty, an Eftoppel or Fine with Proclamations, no Colour is neceſ- 


1 22 H. 6. go. When a Man pleads to the Writ, or to the Action of the Wiit, no Co- 
5 | lour ſhall be given. 5 | 


Doct. pl. 57. Where the Defendant intitles himſelf by Act of Parliament, no Colour 
; is to be given. jj 8 | 
10 Co. go, Where Letters Patent are pleaded, the Defendant ought to plead Colour 
Doct. pl. 77. by former Letters Patent in this Form, Scilicet colore quarundarum Litera- 
rum Patentium fad prædict' the Plaintiff, Ic. ubi nil tranſiwit, and not 
that the Plaintiff claims Colore conceſſionis five dimiſſionis. &fc. 
DoA. pl. 78. He who juſtifies for Wreck, Waifs, Strays, need not give Colour. 
10 Co. 91. So he who juſtifies for Tithes ſhall not give Colour; for although 
| | bay, Perſon ſevers them from the nine Parts, yet they belong to the 
arſon. | 5 . | | | | 3 
22 H. 6. co, In Treſpaſs the Defendant pleads, that the Freehold is in J. S. or that 
18 E. 4. 3. F. S. is ſeiſed in Fee as of his Demeſne, and that he by the Command of 
10 Co. 72 b. 7. S. Cc. he need not give Colour; for though the Fee or the Freehold 
| 2 ae the be in J. S. yet the Plaintiff might have an Intereſt for Years as a Leaſe in 
D Ann the Premiſſes; but where the Defendant makes a ſpecial Juſtification in_ 
juſtifies as him, in whoſe Right as Servant, c. there he ought to give Colour; as 
Servant to if he pleads that F. S. was ſeiſed, and infeoffed him, in whoſe Right, c. 
4 20 eg there he ought to give Colour; for in this Caſe it cannot be preſumed that 


tows. the Plaintiff has any Intereſt in the Land, 


Lutw. 1343 — 
& vide Cro. Eliz. 76. 


Raſt, Ent, In Forcible Entry the Defendant may plead, that he was ſeiſed until 
2 Fs. diſſeiſed dy the Plaintiff, and this is good without giving Colour. | 
Dyer 246. In Aſſiſe the Defendant juſtifies by virtue of a Leaſe for Years, he need 


not give Colour, in as much as he does not plead in Bar of the Aſſiſe, nor 
does he take the Freehold on himſelf. 5 C 
2 Rol. Rep. In Treſpaſs the Defendant pleads, that the Plaintiff claims Colore Feof- 
40. famenti, by which nothing paſſed, this is not good Colour, for he ought 
to have pleaded Colore Charte Feoffamenti. DEN 
| Th | Where, 
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| PLEAS Ap PLEADING. 
Where the Defendant derived a Title to himſelf by divers meſne Con- 2 Rol. Rep. 
veyances, and gave Colour to the Plaintiff by one who was laſt named in % 
the Conveyance, this was held naught ; and that he ſhould have given Co- 


lour by him who was firſt named in the Conveyance, 
In Treſpaſs for entering the Plaintiff's Houſe, and taking and carrying 3 Leon. 266. 


away of his Goods, the Defendant pleaded, that before the Treſpaſs ſup- 1 a v. 


poſed one A. was poſſeſſed of the ſaid Goods, and the ſaid Goods being Wer. 


in the Houſe of the Plaintiff, the ſaid 4. fold them to the Defendant, by 


Force whereof he was poſſeſſed, and being ſo poſſeſſed came to the Plain- 
tiff's Houſe, c. and by Aﬀent and Licence of the Plaintiff's Wife he 


entered into the Houſe, and carried away the“ Goods; and this Plea was page 104 
held naught, there being no Colour given the Plaintiff, and the Licence 

given by the Wife not material, nor ſufficient for juſtifying an Entry; but 

in this Caſe it was held that the Want of Colour is but Matter of Form, 

which muſt be taken Advantage of on Demurrer, 


In Treſpaſs for taking and carrying away a hundred Loads of Wood the Cro. Jac, 


122 


Defendant juſtifies, for that J. S. was poſſeſſed of them ut de honis pro- ,,_ fed v, 


priis, and the Plaintiff claiming them by Colour of a Deed of Gift after- Harhyn. 


wards made, took them ; and the Defendant retook them ; and it was 


thereupon demurred, becauſe the Colour given to the Plaintiff is a good 


Title for the Plaintiff, and confeſſeth the Intereſt in him; for Colour 


ought to be ſuch a Thing, which is good Colour of Title, and yet is not 


any Title; as a Deed of a Leaſe for Life, becauſe it hath not the Cere- 


mony of Livery, ſo the Grant of the Reverſion is not good without At- 


tornment; but a Deed of Goods and Chattels, without other Act or Ce- 


remony, is good ; fo of Colour by a Leaſe for Years, or by Letters Pa- 


tent. 


9. Of pleading Nom-tenure and Diſclaiming, 
The Plea of Non-tenure, or that the Defendant holdeth not the Lands Peg. 129. 
mentioned in the Plaintiff's Count or Declaration, is chiefly uſed in 6 


real Actions, and is faid to be General or Special; General where the /e)S in Debt 
Party denies ever to hive been Tenant to the Lands in Queſtion ; Special on a Leaſe 
where he alledges that he was not Tenant at the Time of the Writ pur- 


Nen-tenureis 
hg a yood Plea. 
chaſed. | 4H.6.s. 


At (45) Common Law if the Tenant had pleaded Non-tenure as to Part, (b) 36 H. 6, 
it would have abated all the Writ; but by the dtatute of 25 E. 3. cap. 6. 
16. it is enacted, That by the Exception of Non tenure of Parcel no Ned. 181. 


Writ ſhall be abated, but only of that Parcel whereof Non-tenure was 


alledged. | | | 
When the Tenant pleads Non-tenure to the whole Lands demanded, Doct. pl. 128 


ne need not ſet forth who is Tenant ; but when he pleads Non-tenure as to | 
Parr, he muſt ſet forth who is 'Tenant of the other Part, and muſt (c) aver 

{hat he himſelf was not Tenant die impetrationis brevis, (e) Pleading 
| | | Non-tenure 


28 the Time of the Writ purchaſed js ſufficient, without adding Nec 1 Poſtea, Doct, pl. 128. 


with what Certainty, Mod. 181. 


If Iſſue be joined on a Plea of Mon- tenure, and it is found by Ver- Cro. Eliz. 
dict, that before the Writ purchaſed the Tenant infeoffed divers Per- 233. 
ſons with an Intent to defraud him who had Cauſe of Action, and not- Bine 4 v. 
withſtanding ſtill took the Profits, this Finding js ſufficient to intitle 

7 | | the 


* 


PLEAS Am PLEADING. | 

{d) For ; the Demandant, the Feoffment being void by the (4) Statute 13 Elis. 
which vide | BE 85 „ | 5 
— Pad” | | . e | 5 . 
Mod. 181. If a Formedon be brought of 140 Acres lying in three Vills, and the 
Fow'e v. Tenant pleads Non-tenure of 100 Acres, he need not ſet forth in which of 
Dove: the Vills the 100 Acres lie. | 5 e 
6. Co. 10. a. If on a Plea of Non-tenure for the Whole the Writ abates, the Demand- 
D-&. pl. 129 ant ſhall not have a new Writ by Journies Accounts; otherwiſe if it abates 
| only on a Plea of Non-tenure for Part. „„ AS, . 

3 H. 6. 2. In a Præcipe, after Jointenancy pleaded, the Defendant, to another 
Doct. l 128 · Writ, cannot plead Non-tenure, for by his former Plea he hath affirmed 
5 himſelf to be Tenant ; but had the firſt Writ been brought againſt a 
*Paze 105* Huſband, and the ſecond againſt Huſband and Wife, the might have 
plwKubéeaded Non-tenure, being a Stranger to the firſt Action. 3 

Dog ol 129. In a Writof Entry in the Nature of an Aſſiſe againſt Huſband and Wife, 
zo H. 6. 22. the Huſband ſays, that the Wife was not Tenant of the Land the Day of 


the Writ purchaſed, nec unquam poflea, and held a good Plea. | 
As to Non-tenure's being a Plea in Bar or in Abatement, this Difference 
hath been taken, vis. That Non-tenure, which goes to the Tenure, as 
when the Tenant denies that he holds of the Demandant, but ſays that he 
holds of ſome other Perſon, is in Bar; but Non tenure, that goes to the 
Tenancy of the Land, as where he pleads that he is not Tenant of the 
does m. Abatement only. „„ 
2 Rol. Rep. A General Wen-tenure is not a good Plea to a Scire Fa. upon a Judg- 
54 ment in a perſona] Action, becauſe it falſifies the Plaintiff's Return; but in 
Kol. Rep. a gez. Fa. to have Execution of a Judgment in a real Action one may plead 
. Elz. Non-tenure againſt the Return of the Sheriff, becauſe of the high Regard 
87 2. the Law has to the Freehold, 3 
6 Mod. 226. 5 
2 Ld. Raym. 854. Salk. 40. pl. 9. 2 Salk. 679. pl. 7. 


Mod. 250. 


Owen 134. But a ſpecial Non-tenure may be pleaded to a Sci. Fa, upon a Judg- 

3 Lev. 205. ment in a perſonal Action; as to a Sci. Fa. on a Judgment for Debt or 

Damages againſt Tenant for Years, he may plead that he has only a Term 
rr 1 - 

Lev. 330. In a Formedon in Reverter, if the Tenant pleads Non-tenure generally, 
Hunlck v. the Demandant may maintain his Writ, that he is Tenant, though he can 
Peter. recover no Damages; adjudged by all the Court, and that (e) Lit. and Co. 
n were not to be intended of a ſimple Plea of Non-tenure, but of Non-tenure 
3. with a Diſclaimer, as the Pleadings were uſually in Litiletan's Time; for 
| upon the ſimple Plea of Non-tenure, ſuppoſing the Tenant hath no Free- 

hold but a Reverſion in Fee, the Demandant ſhall not be reſtored to the 
Fee, for nothing is diſowned by the ſimple Plea of Non-tenure but only 
the Freehold, which may be true, and yet he may have the Reverfion in 
Fee; but when the Tenant diſclaims, or pleads Non-tenure and diſclaims, 
the Demandant ſhall be reſtored to the Whole, becauſe he hath diſclaimed 


10. Pleading Hors de ſon Fee. 


PoR.pl.216. Hors de ſon Fee is an Exception to avoid an Action brought for Rent- 
Bro. Tit. Hors Services, fc. iſſuing out of Lands by him who pre'ends to be the Lord; 
4 wr. for if the Deiencant can prove that the Land is without the Compaſs of 
d 237 his Fee the AGion falls. 1 
Bro Hrs de ii the Writ comprehends Certainty of Title, as in Mordanceflor, For- 
Jen Fe pl. p. medon in the Deicender or Remainder, Ilors de fon Fee is no Plea ; other- 
T e ee 3 4 


PLEAS any PLEADING. 
wiſe in · a Writ of Entry ſur diſſeiſin, or in an Aſſiſe of Rent; but in ans E. 4. 6. 


Aſſiſe, if the Party makes Title, Hors de ſon Fee is no Plea, : 05 


— 


In Treſpaſs or Reſcue Hors de ſon Fee is no Plea, without ſhewing of E. 4. 4. 
whom the Land is hel. Doct. pl. 216. 

In a Ceſſavit Hors de fon Fee is no good Plea, becauſe the Tenure is 2 Inſt. 296. 
traverſable. „„ 5 5 
If a Stranger claims a Seigniory, and diſtrains and avows for the Ser- 

vices, the Tenant may plead that the Tenancy is extra Feodum, c. of Co. Lit. 1. b. 
Him, that is, out of the Seigniory, or not holden of him; but he can- Wer As 
not plead extra Feodum, c. unleſs he takes the Tenancy upon himſelf + 2 C 

| | 5 the Ch. J. 

that this Rule is to be intended in Caſes of an Aſſiſe, and ſo were all mie Books cited in Co. Li for 


Proof of this Opinion. | 
3 ET + Vide infra 106. 


In an Avowry the Tenant cannot plead Ne unques ſeiſe of ſuch Ser- 9 Co. 34. b. 
vices generally, becauſe he leaves no Remedy for the Lord either by 

* Avowry, or by Writ of Cuſtoms or Services; and therefore, if he is Page 106 

a Tenant in Fee-fimple, he ought either to diſclaim or plead Hars de fon 
N. | | | 

If in (a) Treſpaſs for taking of Goods the Defendagt juſtifies by Com-, Med 5 

mand of the Lord of the Manor, of whom the Plaintiff held by Fealty 104. ee 
and Rent, and that for Non- payment of the Rent he took them Wemini rard v. 


diſtrictionis; the Plaintiff may reply, that the Locus in quo extra abſque you ; 
hoc quod eft infra Feodum, Ic. adjudged upon a ſpecial Demurrer, ir i dang 
being ſhewa for Cauſe that the Plaintiff had not taken the "Tenancy on 2 
himſelf. | ES may plead. 
55 generally 


Hers de ſon Fee, and ſo may Tenant for Years. 2 Mod. 104. per Cur. 


% 


11. Eſtoppels in Pleadings. 


There are three ſeveral Kinds of Eſtoppels, by Matter of Record, by Co Lit. 352. 


Matter in Writing, and by Matter in Pais. 1ft, By Matter of Record, a. 
vis, by Letters Patent, Fine, Recovery, Pieading, taking of Continu- 
ance, Conſeſſion, Imparlance, Warrant of Attorney, Adunttance. 240, 
hy Matter in Writing, as by Deed indented, by making an Acquittance 
by Indenture or Deed Poll, by Deſeazance by Indenture or Deed Poll. 
3dly, By Matter in Pais, as by Livery, by Entry, by Acceptance of Rent, 
by Partition, by Acceptance of an Eſtate. > 
Every Eftoppel, becauſe it cancludes a Man to alledge the Truth, 
mult be certain to every Intent, and nat to be taken by Argument or Co ö 
Inference | Gs | n 
| ole | 15 | toppel 
EE | PT | | SE ought to be 
a preciſe Affirmation of that which makes the Eſtoppel. Co. Lit. 395.——Eftoppels are odious in 
Law; and although all Parties to an Indenture are bound by the Words tizereot, becauſe they agree 
to it, yet that mult be intended of material Words, and not of all minute and deſcriptive Words and 


Circumſtances —— A Matter alle.iged that is not traverſabſe ſhajl not eſtop. Co. Lit. 352. 


2. An Eſtopfel is not taken Notice of unlets relied- on in Pleadiog, Mod. 2091. An 
Eſtoppel cannot be pleaded with a Traverſe. 2 Mod. 37. | 


By Matter of (4) Record all Parties are eſtopped, fo that a Man 
ſhall not be received to take an Averment (c) directly Contrary to agH 6. co. 
Record. N (b)If a Decd 
| V "hen be inro!!ed 
; | 3 a of Record. 

the Party is eſtopped to ſay that it is not his Deed, or chat it was not acknowledged by him. Leon. 184. 
3 Leon. 84. Comb. 248. vide Title Bargain & Sale. (e) If one of my Name levies a Fiue of my 
Land, I may confeſs and avoid the Fine by ſhewing the Special Matter Which ants with the Fine. 
Cro, Eliz. 531. & vide Title Fines, —— Where one ſhall be eſtopped to fay, that s Writ iſſged a ter the 

Wee ; : : , Tet 
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Co. Lit. 332. When the Truth is apparent in the ſame Record, the adverſe Party 
b. ſhall not be eſtopped to take Advantage thereof, for he cannot be eſtop- 
| ped to alledge the Truth when it appears of Record. | 
stile 395 If 4 B. is outlawed by the Name of 4 B. Eſq; and comes in gratis, 
5:45 han z and reverſes it for want of Proclamations, he ſhall not be eſtopped to ſay 
afterwards that he was a Knight and no Eſquite. 
(d) 7 Mod. If one puts in Bail by a wrong Name, (4) he ſhall be concluded there= 
38. by, as was agreed fer Cur. in the Caſe of (e) Smith v. Villars; and in a 
Bak 3. Pl. 7. Civil Action he need not join in the Recognizunce; and in the Caſe of the 
ow Earl of Banbury, who was indicted by the Name of George Knsw/es, Eſq; 
though by the Courle of the Court he ought to have joined in the Recog- | 
nizance; yet, becauſe if he had entered into one by the Name of G. K. it 
page 10) would have been an Eſtoppel upon him, * he was indulged to bring others 
| who gave Bail for him by ihe Name © of G. K. bop for their Act could not 
0 But then conclude him. 


it muſt be Pa” Tp 
pleaded as an Appearance. Salk. 8. pl. 19. 


2 Jon. 170. Where one brought a Writ af Error upon Judgment i in Dower againſt 
—_— 10. him, and aſſigned for Error that he was within Age, || and appeared by 
ü * 456. Attorney, and Iſſue being joined upon the Nonage, and found for the 
Morgan v. Plaintiff in Error, the Defendant therein would have ſtaid 2 
V 1 becauſe in the Aſſignment of Error it was alledged that 7 Sept. 20 Car. 2. 
Jt _ he was of the Age of fourteen & non amplius, and the \Writ of Error was 
Sees by T1 brought 4 Fuly 26 Car. 2. and in Michaelmas Term following, and Error 
torney and | aſſigned by Attorney, when he could not be of the Age of twenty-one, 
has Verdict, according to his own Allegation ; but the Subſtance of the Iſſue being 
Jaagment whether he was within Age, and the wiz. no material Part of the Iſſue, it 


3 rer was held no Eſtoppel. 


Ks: Jac. 1. F. 43. 


Co. Lit. 352. Matters ailedged by way of Suppoſals i in Counts ſhall not conclude or 
etſtop, otherwile it is after Judgment given; and though after Nonſuit the 
Suppoſal in the Count ſhall not conclude, yet the Bar, Title, Replication, 
or other Pleading of either . which! is r alledged, ſhall con- 

1 plaintifelude after Nonſuit. 


is nonſuit is . | 
he not in the ſame Situation as if he had never inſtituted the Suit; and does not a Plaintiff frequently 
ſubmit to @ Nopſuit for the Purpoſe of bringing another Action, in which the former Record cannot 
be given in Evidence? Lord Coe can only mean in thoſe Caſes where a Nonſuit is peremptory, 
which are very few, as in Appeals in faver* vitæ, &c, Ic. and in Attaint, 285 after Appearance. 
| When a Nonſuit is peremptory, ſee g Com. Dig. 161. (X. 4.) 


Co. Lit. 382. Regularly a Stranger ſhall not be bound by nor take Advantage of an 


25 Eſtoppel. 
Co. Lit. 352, Privies in Blood, as Heirs, Privies in Eſtate, as the Feoffee, Leſſee, 
5 c. Privies in Law, as Lords by Eſcheat, Tenant by the Curteſy, Te- 


nant in Dower, the Incumbent of a Benefice, and others that come under 
by Act in Law or in the Poſt, ſhall be bound by and take 1 of 


Egcppels. 
Where 
Tefke, Lutw. 334. 1 But whether it may not bs ſo found by Verfic, vide Lev 17 3. Sid. 
271. 1 Keb. 930. 2 Keb. 32. Barley v. Benning. Whether the Defendant ſhall be nee 


to ſay, that the Plaintiff's Teſtator was dead when a Writ was ſued out in his Name. Lutw. 254. 
- Where one ſha!l be eſtopped by praying Dyerot: a Record or Deed. Lutw. 1644. Salk. 75 pl. 7. 


ye 1 A 


— ee Py 


7 In the Caſe of Cimbe and Pitt, it is ſettled that che actual 1 of ſuing out the Writ mm be 
1 2 8 in n Vide the rare in 3 Burr. 1423, — | 


7 


PLEAS AND PLEADING, 

Where the Record of the Eſtoppel runs to the Diſability or Legitima- Co. Lit. 352. 
tion of the Party, there all Strangers ſhall take Benefit of that Record, as 7: 3 
Outlawry, Excommengement, Profeſſion, Attainder of Premunire, Ba. = 
tardy, Mulierty, and ſhall conclude the Party, though they be Strangers to 
the Record. : | 3 : 


But of a Record concerning the Name of the Perſon, Quality or Con- Co. Lit. 352. 
dition, no Stranger ſhall take Advantage, becauſe he ſhall not be bound — 


vs i : 2 * — 
E ( — . ee 


DA! 


| A | W. 96. | 4 
by it. . 1 
If A. leaſes by Indenture to B. to begin after the Expiration of . * . 


Leaſe to D. in Covenant brought by B. againſt A. he is eſtopped to ſay vide Vent. 
there is no ſuch D. and though the common Rule is, that a Recital is 84. 
not an Eſtoppel, yet where the Recital is material, as here, it is Vaugh. 82. 
otherwiſe. | | 25 | 18 
If by Indenture between A. and B. reciting that 4. was ſeiſed in Fee Allen 39. 
of certain Lands, A. in Conſideration of a Marriage to be had between Newton v. 
her Son B. grants a Rent out of thoſe Lands to B to begin after the Death Weeks. 
of her Son, and covenants to pay it; in an Action againſt A. upon this Co- 
venant ſhe cannot plead ſhe had Nothing in the Land at the '['ime of the 
Covenant, but that a Stranger was ſeiſed thereof, both becauſe ſhe is 
eſtopped by the Deed, and the Covenant extends to it as an An- 
nuity. 3 
If A. being a Leſſee for Years makes an Under-leaſe to B. by Inden- | 
ture, and B. covenants with A. to perform all the Covenants in the original Hill. G. 1. 
| Leaſe to be performed by A. his Executors, &c. in an Action upon this in B. R. At- 


Covenant B. will be eſtopped to ſay there are no Covenants in the originale v. 
Lal... e | Coatſworth, 
. ea le. ; \ & vide 

| | = Show. g8, 
Carth. 76. Holt 210. pl. t. 


1 
F 
bp 7 
4 

: 


If the Condition of an Obligation be to perform all Covenants con- 
tained in ſuch an Indenture, in Debt upon the Obligation, the Defend- Rol. Abr. 


ant (a) cannot ſay that there is no ſuch Indenture, becauſe he is ee 


eſtopped. 85 7 Caſe. 

5 | | | 5 | Cro. Eliz. . 
757. L. P. Sand. 316. Mod. 18. L. P. (a) But he may ſay there are no Covenants, Mod. 15.— 
But then he will confels the Obligation to be ſingle, and the Plaintiff upon Demurrer ſhall have Judg- 
ment. Lev. 3. adjudged, & vide Lev. 45. Raym. 27. 


Alf the Condition of an Obligation hath Reference to a Particular to“ Page 108 
be done, or in which a Generalty is to be done, the Obligor fhall be eftop- Rol. Abr. 
ped by it to ſay, that there is no ſuch particular Thing; as if the Condition 872-3. 
of an Obligation be to releaſe all the Right that he hath for Life in Black 
Acre, he ſhall be eſtopped to ſay, that he hath not any Right for Life in 
Black Acre, becauſe this contains a Particular. | 
But if the Condition of an Obligation contains (6) a Generalty, a | 
Man ſhall not be concluded to ſay, that there is no ſuch Thing; as in eee 
| Ys 83 Diverſity 
Debt upon an Obligation, of which the Condition is to perform all elde Cro. 


$3 Agreements now ſet down by J. S. the Detendant may ſay, that no Eliz. 362. 
1 Agreement was then fet down by J. S. becauſe this comprehends a Ge- Penh, 1 
* 5 ED Moor 405. 


Brownl. 117. 


Velv. 226. 2 Bulſ. 19. Latch 128. Cro, Jac. 375. Dal. 28. Show, gg. 


If the Condition of an Obligation be to pay (c) all ſuch Sums of Maney 
in which T. S. ſtands bound by his Deed Obligatory to T. H. of and for 2 2 
the Behoof of the Children of W. S. according to the Will of, Ce. be (5 8 4 the 
rs Bo | 5 | | Condition be 
to pay all ſuch Sums which he was bound to pay by his ſeveral Obligations, according to Moor 23. 
pl. 79. but in Dal. 28. it is a Q. being General, | t mal 
e og 5 . zal! 


\ 
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ſhall be eſtopped to ſay, that T. $. never ſtood bound by any Deed Ob- 
ligatory for the Uſe of the Children of W. S. 
In Debt upon a Bond conditioned to pay (2) all Legacies that J. F. 
Moor 420.: had given by his Will, the Defendant ſhall be eſtopped to ſay, that 


l. 678. 
333 . made no W il; but he may ſay that F 5. JE no — by hie 


During. 


(2) Where 
the Condition was to give J. S. all the t 3 to bim by his F ather, the Defendant mall 


be eſtopped to lay he had no Goods bequeathed, Godb. 177. 


Cro. Eliz. In Debt upon an Obligation conditioned for 8 of PAY) for Rent 
5 or | 4 reſerved on a Demiſe of Copyhold Lands for 40 Years, according to ſuch 

| 4 . I Articles indented, the Defendant ſhall be eſtopped to ſay he had nothing 
| in the Lands demiſed; though objected, if he had nothing: in the Land, 


Owen 110. 
S. C. Stroud then he ought not to be paid the Rent. 


v. Willi. In an Action upon a Bond conditioned to pay at weekly for keeping 
 Noy 79. a Baſtard, according to an Order made by the Juſtices, the Defendant i iS 
Laich 125, eſtopped to lay, there | is no ſuch Order. 


Germin v. 


Randall. 
pe . In Debt upon a Bond e that (5) ak 4. had commenced 
756. ſeveral Suits in the K. B. againſt B. if B. ſhould appear, and make An- 


Dyer 196. ſwer thereto, then, c. the Defendant cannot ſay that B. appeared, and 
+ DD was ready to anſwer, but there was no Action there depending againſt him, | 
Willughb; 7 ſor he 1 iS eſtopped ſo to ſay, 


v. Brook, | 
(6) Where it was viel that J. S. claimed to have a Leak and the Condition was to fave barmleſe 


from all Chime of 7. S. the Defendant could not plead J. 8. had no Leaſe. 3 Leon. 118. 


Allen 323. In Debt upon a Bond, conditioned that whereas the Plaintiff had car- 
Stile 103. ried 12,000 Billets for the Defendant to D. if the Defendant ſhould pay 
Harty, the Plaintiff after the Rate of 175. per 1000, then, Sc. the Defendant 
Buckminſter, cannot plead that the Plaintiff did not Sy 12,000 Billets to D. for he | 1; 
eſtopped to deny it. 
Cro. Jac. If in an Action upon a Bond againſt one as Executor of Edmund Shep- 
640. hard, upon Dyer prayed it appears that the Words are me Edvardum, 1 
3 S. teneri, c. Ki that he ſubſcribed it the Namie of Edm.' S. 
= 3 (which was his true Name) and upon Nun e fadtum teftatoris pleaded, 
it is found to be the Deed of the ſaid Edm. S. yet the Plaintiff ſhall 
not have Judgment, the Truth appearing on the Record; for. Edward 


| page 109 and Edmund are two diſtin Names, and the (c) Subſcription * we 


19 Thar if Name of Edm. being no Part of the Bond, is not material. 


Man binds 5 | 
inumiell by a wrong Name, he ſhall be eſtopped to avoid it. Vide 858 279. Leon. 322. Moor 897. 


Cro. Jac. 261, 838. Lutw. 894, Title Mijnemer. 


1 The Declaration nigh have been with an Alias, or that Edmund, by the Name of Edoirden 
. himſelf, or he may be ęſtopped. Vide infra 109. | 


Salk.7. pl. If A. gives a Bond by the Name 1 B. and is fuel bs the Nome of B. 
12. and pleads the Miſnomer, the Plaintiff may reply that he made the Bond 
= ws by the Name of B and eſtop him by demanding Judgment if againſt his 
6 own Deed he ſhall he admitted to ſay his Name is 4. 

M. 39 Eliz. If A. enters into a Bond to 5. conditioned that A. ſhall uſe and main- 
- Pratv. tain C. his Wife; in an Action upon this Bond A. ſhall not be eſtopped to 
£/ann't. fay that C. was married to D. (who is yet living) before ſhe married A. and 

ſo A. cannot uſe and maintain her as his Wife, for he confeſſes and avoids, 

becauſe ſhe might notwithſtanding be called in common Speech or named 


his Wife in Neltiog. E 
if 


PLEAS and PLEADING, 

If in an Action for 51. by the Leſſor upon a Covenant to pay ſo much M. 11G. 1. 
for every Acre of Meadow ploughed, he lays the Ploughing of an Acre 5% 2 
of Lands called Lanes Meadows (there being other Meadows leaſed) the "A 85 
Defendant may plead that the Lands in the Indenture leaſed, there called 
| Lane's Meadows, are not Meadow, but Lime out of Mind Arable ; for 
though all Parties to an Indenture are bound by the Words thereof, yet it 
muſt be intended of material Words, and not ſuch as are deſcriptive only; 
and if the Cloſes had been leaſed as containing 500 Acres, yet the Defen- 


dant would not have been eſtopped to ſay there were not ſo many. 


If one gives an Acquittance under his (a) Hand and Seal for Rent due 

at a Day, he ſhall be eſtopped thereby to demand Rent due at a Day 8 
before . LS | Raym. 21. 
ae 4 | 122 S. C. Palmer 
v. Stannage, and 3 Co. 66. Dyer 271. And. 14. Bendl. 186. Moor 87. L. P. (a) If not un- 
der his Hand and Seal it is no Eſtoppel, but Evidence only. Comb. 39. | 


But yet if fact for Rent due at a Day, he ſhall not be eſtopped to "ER 43. 


{b) avow for Rent due at a Day after. | | (5) May 
5 5 „ | have Cevenant after. Comb. 59, 60. 


If upon a Writ of Error it be aſſigned for Error, that the Plaintiff Comb. 446. 
died before the Trial, and Ifſue thereupon taken, the Plaintiff in Rev TP 
by his Pleading to the Action, is eſtopped to give in Evidence that the G,;11z,1 
Plaintiff died before the Action brought; but the Defendant in Error 
pleading quod adhuc in plena vita exiſtit, & hoc, Cc. lets the Plaintiff 

looſe from the Eſtoppel. | EO 


12. Pleading with a Profert, and demanding Oyer: And herein, 


1, In what Caſes there muſt be a Profert or (c) Monſirans de fait. (c) Is the 
| | | | 1 producing 
Where the Plaintiff declares upon a Deed, or the Deſendant pleads 5 = 
Deed, it muſt regularly be with a Profert in Curia, to the End the ad- 
verſe Party may at his own Charge have a Copy of it, without which he 
is not bound to anfwer; and the (4) Reaſon why Deeds muſt be ſhewn 2 Lil. Reg. 
or produced to the Court is, becauſe it is the proper Office of the Court 2, 382. 
to judge of the Sufficiency of them, to ſee that they are duly executed, e 
and without Razure or Interlineation, and whether they are abſolute, con- Hob. 5 
ditional or revokable. Nö; > Style 459. 
| - 2 Salk. 438. pl. 3. 2 Ld, Raym. 1076, Salk 76. pl. 18. 6 Mod. 244. 


* A Deed therefore that is (e) requiſite ex in/litutione legis muſt be“ Page 119 
ſhewn in Court, though it concerns a Thing collateral, and conveys orc, 38. Bel. 
transfers nothing; as in Caſe of Attornment by a Corporation, which lamps Cale. 
muſt be by Deed, there the Deed muſt be ſhewn ; ſecus where it is ex Bullt. 219. 
provifione hominis; as where the Condition of a Leaſe is, that the Leſſee Cro. Car. 
| ſhall not aſſign but by Deed, and not by Parol, and there he may plead the [33 , 

2 | hb EE, - . (e) But tho 
Aſhgun: nt, without ſhewing the Deed ; an Aſſignment by Patol being a Thing will 
Tutheient, had it not been provided againſt by Covenant. paſs withour 
Et | | 8 | _—_ Deed, yet ir 
the Party pleads a Deed, and makes 2 Title thereby, he muſt come with a Prefert. 2 Mod. 64. 


Jo (/) all Cafes, where a Thing cannot be demanded but by Deed, the 
Deed muſt be produced. | | | | 


Stile 489. 

per GlinC. ]. 
Be ES ; 5 | (/) But in a 
Motion for a Prohibition granted on Letters Patent, the Suggeſtion need not be with a Profert, 2 


But 


Show. 304. 


PLEAS AN PLEADING. 
6 Co. 38. But of Things executed, or Eſtates determined, a Deed need not be 


Cro. Jac: ſhewn; as a Licence which'1 is executed, though of its own Nature it can- 
102. not be without Deed. 


A ss it in Treipaſs againſt a Bailiff, he juſtifies by virtue. of a War- 
372, rant. without any Prefert thereof, this is ſufficient ; for the Warrant, 


Bateman v- being executed and returned to the Sheriff, is determined; but it is ſaid 
Woodceck, to be otherwiſe in a —— for a ent- charge or ſuch T hings as have 
Na _ Continuance. 

* lope” So the Grantee of the next Avoidance to a Church, having preſented, 
. need not ſhew the Deed of Grant to him, being a Matter executed, 


per Coke 
and Dodderidge, & vide Dyer 29. pl. 194. Like Point, 


2 Ley. 206. So where in Replevin the Defendant juſt fied by a a. hire 
AHulaſbney V-the Juices of Peace upon the Statute of Exciſe, for the Non-entry of 
* _ Strong Waters, and a Warrant made thereupon to levy 208. ſet for a 
Fire; and Exc :eption was taken thereto, becaufe there was vo Profert hic 
in Curia of the Warrant. But per Cre”, the Statute does not require that 

the Warrant be under Hand and Seal, but only in Writing, and no Vritin 
is to be pleaded, unleſs it be a Deed ; and held further, that this being 

| executed need not be ſhewn. | 
Co. Lit. 22g. Alſo a Perſon, who comes in by Act or Open of Law, need not 
Jens. 305. produce the Deed. or plead with a Profert in Curia; as Tenant in Dower ; 
| 2 Car. fo of Tenant by Statute-Staple or Merchant, who may take Advantage 

5 Co. 75, Of a Rent-charge without ſhewing the Deed. 

Co: Lit. So if a Guardian in Chivairy in Right of the Heir had entered for a 
226. b. Condition broken, he might have pleaded the Eſtate to hays been on 


Condition, withodewing any Deed ; becauſe his Intereſt was created by. 


Law. 
Co. Lit. hut the Lord by Eſcheat, though his Eſtate be created by Law, ſhall 
226. a. not plead a Condition to defeat a Freehold, without ſhewing it ; becauſe 
| the Deed belongs to him. 
Co. Lit. So Tenant by the Curteſy ſhall not plead a Condition made by his 
226.3. Wife, and a Re-entry for a Condition broken, without ſhewing ihe 
Deed ; for though his Eſtate be created by Law, yet the Law preſumes 
{a)10Co:04. that he (a) had the na of the Deeds and Evidences belonging to 


S. P. and his Wife. 
maydetainit 5 


for his Life. 

ro. Car. In Debt upon an Obligation a igned by the Commiſſioners of Banktupts, 

2. without ſhewing the Obligation; upon which there was a Demurrer ; but 
＋ By becauſe the Parcy came in by Act in Law, and has no Means to AE the 


Fielder, 

5 Obligation, it was adjudged to be good enough, without ſhewing of it in 

Court. 

page 11 1 * Where a Man is a (5) Stranger to the Deed, and doth not claim any 
Thing compriſed in the Grant, nor any Thing out of it, nor doth claim 

os 

* 1 plead the Patent or Deed, without ſhewing of It. 

One need 


not produce a Deed in pleading, which is made to a third Perſon, and which he has no Means to 
come by. 2 Show, 418. 3 Lev. 83. Moor 870. Plow. 149. | 


Hob. 302. Grantee of the next Preſentation was outlawed, and the Church be- 


Seal. „came vacant; the Lord of the Manor, who was intitled to the Goods 


le) He who and Chattels of Perſons outlawed, brought a Quare impedit; and it 


is privy, as Was reſolved, that the Plaintiff being | in in le poſt, and not (c- privy to the 


Leſſee for 
Veare, Feoffee, &c, cannot plead a Deed without ſhewing it. Bro. OG pl. 61. Co. by. 267, 3 17. 


Grant 


any Thing in Right of the Grantee, as Bailiff or Servant, there he ſhall | 
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belong to him by virtue of ſuch Covenant, he need not produce the 


PLEAS anv PLEADING. 


Grant in any wiſe, need not ſhew the Deed of Grant to the Perſon out- 
lawed. ö | | | | 


Where a Perſon pleads, that he claims by virtue of a F eoffment to Cro, Car. 
Uſes, or that J. S. being ſeiſed in Fee, covenanted with A. and B. to ſtand 441. 
ſeiſed to the Uſe of ſuch and ſuch Perſons, and that the Lands came and Stockman v. 


Hampton, 
. | f. fi 
Deed ; for the Deed doth not belong to him, though he claims thereby, vid: 2 


| but to the Covenantees; alſo he is in by Force of the Statute of Uſcs, 277 
by Operation of Law; as Tenant in Dower, Tenant by Statute-Staple, 2 Jac. 
| Oc. Are. | . bo 


Jon. 377. 
Noy 145. 


and Carth. 316. S. P. determined for the following Reaſons, 1/f, Becauſe the Deed doth not belong 
to him who is only Ceſtui que Truſt. 2dly, Becaute he hath no Remedy in Law to get Poſſeſſion of 


the Deed. 3d!y, He is in merely by Operation of Law, and not in the Fer. 


la Debt againſt an Executrix for 10/. the Plaintiff declared upon an Lutw. 481. 
Obligation, conditioned to pay 51. to A. to the Uſe of M. his Daughter, £79 v. 


ata Time limited in a certain Indenture ; the Defendant pleads, that the Cretch. 


Indenture was made between her Teſtator and one J S. by which the 
Plaintiff infeoffed F. S. to the Uſe of the Teſtator, and his Heirs, and 
that the Teſtator covenanted to pay 5/. to the Plaintiff within two Months 
after the Death of V. R. which V. R. is yet alive; the Plaintiff de- 
murred; becauſe the Defendant did not produce the Indenture: But the 
Court held, that the Plea was good without it, becauſe the Defendant 
was a Stranger to the Deed ; and it does not belong to her, but belongs to 
the Feoffees, and ſhe has no Means to enforce them to produce it, and 


the Court will not impoſe an Impoſlibility, eſpecially ſhe being an Exe- 


unn ng. | | | 
Where a Man juſtifies under a. Deed only as Servant, and claims no Cro. Jac. 


Title himſelf, nor hath any Intereſt therein, but the Title and Intereſt is 292. 
his Maſter's ; yet he ought to ſhew the Deed, for it is the Subſtance o 
the Title, and without 


Fa Lil. Reg. 
ewing of it he cannot juſtify. _ 8 
So where the Defendant juſtified as Servant to the Queen's Patentee for Cro. Jac. 


Years, and by his Command, but did not bring into Court the Patent; 317) 
and the Plea was held naught; for that he deriving his Title from the Pa- © vide Stile 


tentee, not by Act in Law, but by his Command, he ought to ſhew the 


Patent, as well as he who claims under the Patent by Aſſignment; but he 
who claims Intereſt under an AQ in Law (becauſe he had no Means to 


compel the Patentee to ſhew it) may juſtify without ſhewing of it. 


So where a Servant juſtifies for Tithes by Leaſe, yet, coming in by Title Cro. Jac. 
and Privity, he ought to ſhew it, as well as his Maſter ; and he cannot 275 
plead the Entry into another's Soil without making a good Title thereto, 2%. * 
which ought to be by ſhewing of the Leaſe. 


In an Afliſe the Tenant pleads a Feoffment of the Anceſtor of the page 112 


Plaintiff unto him, Fc. and the Plaintiff ſaith, the Feoffment was on Con- Co. Lit. 


dition, &c. and that the Condition was broken, and pleads a Re-entry, and 226. a. 


J 


that the *l'enamt entered and (2) took away the Cheſt, in which the Deed (a) If th 

was, and yet detaineth the ſame ; he ſhall not in this Caſe be enforced to Party Borg 

ſhew the Deed. | | 
| . the Deed 


by = it not, he ought to move the Court, and the Court will order him the Deed, or a Copy of it. 
1d. 50. | os | a 


In Debt upon a Bond, conditioned for the Performance of the Cove- 845d. 8, < 


nants in an Indenture, the (5) Defendant ought to ſhew the Indentute; Fewons v. 


| | Harridge. 
(b) He cannot plead Performance without ſhewing of it. Allen 72, Vent. 37. Mod, 266. 


and 


would plead 


BS 5 
% OTE — 


11. 4 
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PLEAS AND PLEADING, | 

and the Entry always ſuppoſes it to be brought into Court by him 

(e) That if though the Court will ſometimes (2) compel the Plaintiff to give a Copy 
it be loſt, the thereof to the Defendant, if he ſwears he never had a Part thereof, or 
Court will hath loſt it; but this is done ex gratia Curie, and not ex debito Juſtitie ; 
compel the but in ſuch Action, after Oyer of the Bond and Condition, it was entered 


Party to upon the Roll, that the Defendant prays Oyer of the Indenture, E& #7 le- 


— gitur, This Indenture, Fc. and the Defendant pleaded, Fe. It was 


part, and he adjudged upon a general Demurrer, that this Manner of Pleading was 
to plead good in Subſtance, though not formal; for it ſhall be intended the true 
33 Indenture, and that it was in Court, though by the Record it did not ap- 
hey will pear to be ſo. But per Curiam, If it had been on a ſpecial Demutrer, it 
grant an had been naught, N | OL 


Imparlance. | = 
Cro. Jac. 426, Sid, 386, 2 Keb. 430. 


6 Mod. 237. When one is bound by Bond to perform Covenants in an Indenture 
per Curiam. in an Action upon the Bond, the Defendant, in order to diſcharge him- 
| ſelf, ought to ſhew the Deed to the Court, that they may fee what the 


Covenants are; for he cannot ſhew that he has performed all, without 


ſhewing what he was to perform ; and therefore he ought to recite the 


Indenture, whereof he is ſuppoſed to have a Counterpart, in his Plea ; 


but if he never had a Counterpart, or had loft it, upon Oath thereof the 


Court will compel the Plaintiff to give him a Counterpart, in order to ſer 


. it out for his Defence. | | | | 
Salk. 125 But where an Action was brought upon a ſpecial Agreement contained in 
4 t a Note, anda Rule was made to ſhew Cauſe why the Plaintiff ſhould not 


charged; becauſe the Contract, upon which the Action was founded, was 


a parol Contract, of which the Note was only Evidence, and therefore the 


+ But per- Defendant ought not to have a Copy. + 


haps, if . | ; 
there was good Reaſon to ſuſpect a Forgery, the Court might make a Rule compelling Plaintiff or 
his Attorney to leave it with the Maſter for InſpeQion, or to produce it to Defendant and his Wit- 


neſſes, that they might inſpect it. 


2 Bulſt. 228. Where a Deed is only Inducement to the Action, it need not be pleaded 
Stile 193, with a Profert. 5 5 Sy | 


264 Sh | ; 
_ Cro. Eliz. 217. Jon. 377. Cro. Jac. 43, 70, Cro. Car. 442. Rol. Rep. 13, 328. 


8 As where a Leſſee for Years claimed a Way to his Houſe by a Que 

„ Eftate, without ſhewing the Deed; and this was held ſufficient by three 
673. J]uſtices againſt one, becauſe the Leſſee has not the Deed ; and it is but a 
S/:ckman v. Conveyance to the Action, which is grounded on the Diſturbance done 
Weſt. to him in his Poſſeſſion ; but it he had claimed a Rent or Common in 
3 Mod. 52: Grofs, which could not paſs without Deed, it had been otherwiſe - for 


S C. cited | 
a r "there he could not ſhew Que Eſtate, without ſhewing the Deed, how he 
w hich vide came by the Eſtate. 2 | xy | | 

Yelv. 201. : | 
Brown. 220, Cro. Jac. 171. 2 Mod. 277. | | th 1 


* Page 113 * It was formerly, and before the Statute 16 & 17 Car. 2. c. 8. held, 


vide Cro. that the not pleading a Deed with a Profert was Matter of Subſtance, and 
Jac. 322. that ſuch Omiſſion made the Judgment (5) erroneous. PR: | 
Cro, Eliz. | | | = Os : 


217. Hob, 301. Moor 288. Cro. Car. 190. : (5) Where the Want of a Profert was made good 


or ꝗiſpenſed with by the Plea of the adverſe Party. Hutt, $4. 


But 


Ca 2 ” . 1 * 
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give the Defendant a Copy; but upon Cauſe ſhewn the Rule was diſ- 


_ PLEAS An PLEADING 
But now by the 8th Chapter of the ſaid Statute it is enacted, That 
« after Verdict Judgment ſhall not be ſtaid or reverſed for Default of al- 


© ledging the bringing into Court any Bond, Bill or other Deed men- 


« tioned in the Pleadings, or of any Letters Teſtamentary or of Ad- 
« miniſtration.” Since this Statute, it hath been (4) held only Matter of 
Form, | 2 | | | | (a) For 

; which vide 
Sid. 249. Salk, 497. Lutw. 1353. 6 Mod. 138. 


And by the 4 & 5 Anne, cap. 16. No Advantage or Exceptions ſhall 
© be taken for want of a Profert in Cur”, c. but the Court ſhall give 
* Judgment according to the very Right of the Cauſe, without regard- 
ing any ſuch Omiſſion and Defect, except the fame be ſpecially and 
particularly ſet down and ſhewn for Cauſe of Demurrer.” | 

In a Sci. Fa. by an Executor, the Clauſe of Profert hic in Curia Literas Carth. 69: | 


Teſtamentarias may be inſerted in the Middle as well as in the Concluſion x rug v. 


of the Writ. idgley. 


2. Of dels Oyer. 


() Oyer of a Deed or Record is always to be had by him who is to be 
charged by it, and not by him who pleads it; and he who pleads or de-p,, Oyer 3 


clares upon it muſt (c) ſhew it. | | faits rg. 


| | (5) To de- 
mand Oyer of an Obligation is not only for the Defendant's Attorney to deſire the Plaintiff's Attor- 
ney to read the Obligation to him, as the Word feems to import, or to have a Sight of it, dut that 
he may have a Copy of it, that his Client may conſider by it what to plead to the Action. 2 Lil. Reg. 
226. (e) But the Defendant may, if he pleaſes, plead without demanding Oyer of it; 
and :f he doth once plead, he cannot after waive his Plea and demand Oyer. 2 Lil. Reg. 226.— 


Where there ought to be Oyer, the Party, if he has demanded it, is not bound to plead without it. 


6 Mod. 28. | | 
If a Man (2) enters into an Obligation by a wrong Name, no Advan-g Nod. — 
tage can be taken thereof, without demanding of Oyer of the Deed. (4) If the 


| | | | Defendant 
would take Advantage of a wrong Original, he muſt demand Oyer of it, 4 Mod. 246. 
| | 25 


Articles of Agreement indented were pleaded, and Replication was, 


that in the faid Articles it is further covenanted, without demanding Keb. 513. 
Oyer of the Deed ; and the Court held it ill Pleading, and gave Judg- For accord- 


ing to Hutt, 


33- they 


ment niſi. 
: annot plead and ſhew the Counterpart. 


In Treſpaſs the Defendant juſtifies for Common, and ſets forth Letters Paſch 26. 
Patent of the King hic in Curia prolat'; which Plea the Plaintiff accepts, ca 1 
without demanding Oyer of the Letters Patent, but alter he demanded 5 v. 4 
Oyer of them; but denied per Curiam; and the Prothonotaries ſaid, that 4erten. 


he is not obliged to ſhew them, if not required at che Acceptance of the 


' Plea. | 


Oyer of the Deed cannot be demanded but during the Time it is g Co. 76. - 
in Court, and that is all the Term wherein it is produced, and then it Lutw. 1664. - 
may be entered in hee werba ; and there may be a Demurrer or Iſſue up-? Lil. Reg. 


| 5 . - . 2 8 
on it ; but it cannot be done of another Term, becauſe the Deed is then 


out of the Court. . | 
If the Defendant pleads a former Action depending in the ſame a page 11 4 
Court in Abatement, and the Plaintiff craves Oyer of the Record, if it isGarth. 462. 


not given in convenient Time, vis. the next Day, the Plaintiff may fign La. Raym. 
Judgment. SY 


347- 
OY ” : | Tpecbald v. 
Long, and Carth. $17, S. C. where this is ſaid to be the quickeſt Method - proceeding. 


718. 
| Forland v. 


2 Show. 310. 


— 


PLEAS Av PLEADING. 
Salk. 52. pl. 9. If in Debt on a Bond for Performance of an Award the Defendant 


Id. Raym. pleads no Award, and the Plaintiff ſets forth an Award, with a Profere 
Hic in Curia, and the Defendant craves Oyer, and then demurs for Va- 
| Marygold Tiance between the Award ſet out in the Replication and the Oyer, and 
adjudged, & the Variance appears material, the Defendant muſt have Judgment; 
vide Stile otherwiſe if the Variance had been as to thoſe Parts in which the Award 


Sei was void; and though in Debt on an Award the Plaintiff need not ſet 


forth more than makes for him, yet it is otherwiſe in Debt on a Bond; 

for there the Plaintiff muſt reply the whole Award; and if ſuch Re- 

plication be without a Profert, the Defendant may reply Nul tiel agard. 
After Imparlance Oyer cannot be demanded, becauſe the Imparlance 


Med. 534. 


3 is to another Term; but if it be by Bill in B. R. it may, tho' not in the 


By 
> 85 Common Pleas. 


pl. 32 1. S vide des the Diviſion Title Impar lance. | | 
Sid. 308. When Oyer of a Deed is prayed, it is intended that the Deed is in 
Court, and the Ei legitur, or Reading of it, is the Act of the Court. 


3 Salk. 119. When a Deed is pleaded with a Profert hic in Curia, the very Deed - 


pl. 2- itſelf is by Intendment of Law immediately in the Poſſeſſion of the 

Court; and therefore when Oyer is craved, it is of the Court, and 
: © not of the Party; and (a) after Oyer is craved the Deed becomes 
(a) When Parcel of the Record, and the Court muſt judge upon the Whole; 
of the Deed | 


it is entered, P eaded. 
the whole 8 


upon Oyer and the Demand of Oyer is a Kind of Plea, and may be counter- | 


Caſe appears to the Court as fully as if the Deed had been in the Plea. Hob. 217. Show. Parl.Ca.221, 


Carth. 313. If the Defendant prays Oyer of the Bond and Condition, and it is 
the Plaintiff's 


entered in hæc werba, the Condition becomes Parcel of 
Declaration, and it is not Part of the Defendant's Plea. | 
Trin.27Car. Debt for the Duty of Scavage, and declares upon a Patent of Ed. 4. 
in B R. Defendant imparls, and after demands Oyer of the Letters Patent; up- 


Aayer and on which the Plaintiff demurs. Per. Cur: The Demurrer is ill for the 


Com monaliy 


ae Defendant having demanded Oyer, Cc. he ought either to have it, or 
Geree. to be ouſted of it by the Rule of Court ; but there cannot be a Demur- 


2 Lev. 142. rer upon the Demand; he ought to have counterpleaded the Demand of 
f 3 Keb. 491-the Oyer, and the Judgment of the Court would have been, that he 
* ſhould anſwer ine auditu, fc. and it was reſembled to an Aid prier, in 


which the Plaintiff cannot demur, but muſt counterplead. 


13. Pleading a Recovety in a former Action. 


6 Co. 7. It is a Maxim in Law, uod nemo bis wexari debet fi conſlat Curia 
Hob. 4, 5. quod fit pro una & eadem cauſa ; ſo that regularly a Bar in a real or per- 


E; Vent. 170. ſonal Action by Judgment, Confeſſion, Verdict or Demurrer, is a per- 


petual Bar, and may be pleaded to any new Action of the ſame or like 
Nature. - | | | | f 


But herein there is a Diverſity between real and perſonal Actions 3 


| for though in the latter, as Debt, Account, fc. the Bar is perpetual; 
*Page 115* yet in real Actions there is this Diſtinction, that a Bar in one real Action 
6 Co. 7. & js not a Bar to an Action of a higher Nature; and therefore if a Man is 


vice Title barred in an Aſſiſe of Novel Diſſeiſin he may have a Monſtrans de droit, 


Efectnent. ‚ 
Jectnent Aﬀeſe de Mordanceſtor, Ayel, Beſail, Entry ſur Diſſeiſin a ſon Anceſtor ; 
and this 1s ſaid to be in Fayour of Inheritances. MEE IO 


£<-& So 


PLEAS and PLEADING. | 
So if a Man is barred in a Formedon in Deſcender, he may bring a For- s Co. 33. 4. 
medon in Remainder or Reverter. 2 Mod. 43+. 
If a Man is barred in an Action of Treſpaſs for taking of Goods, Bro. Efeppel 
this cannot be pleaded in an Appeal of Robbery, being of a higher 212. 
Nature. VS 1 | | > 7 4 Coz. 
Where 4. robbed B of 3000 1 of Money in Bags, for which he was Noy 82. 
afterwards indited and convicted, and afterwards B. brought Treſpaſs Lane 144. 
againſt 4. for taking of the ſaid Monies, who pleaded the Inditment, Harkham 
by the Procurement of the Plaintiff, and the Conviction in Bar, but did“ ce. 
not ſhew that the Plaintiff had given Evidence for the Conviction; for 
which reaſon the Bar was held inſufficient; for otherwiſe he ſhall not ha ve 
Reſtitution, and the Allegation of Procurement is not ſufficient; & ea de 
cauſa Judgment was given for the Plaintiff, and not for the Matter in 
Law, for that was againſt him. 5 | 
If a Man grants a Rent to another, payable at a certain Day, and co- Rol. Abr, 
venants to pay the Rent accordingly, if the Grantee afterwards recovers 3533. 
in an Action of Covenant for the Non-payment of the Rent, (a) this will 2 v. 
be a Bar for any Action after for the Rent; (4) for in the Action of (c), 
Covenant he ſhall recover all the Rent in Damages. (2)So 2 Res 
| covery or 
( 5 = | | TY Bar in an 
Aſumpſit will be a good Bar in Debt for the ſame Thing. 4 Co. 94. Yelv. 84. Cro. Jac. 110. 
Cro, Eliz. 240. (6) But in Aſſumpſit the Defendant cannot plead an Account brought for the 
ſame Money. to which he had rendered his Law; becauſe Damages are recovered in Aſumpſit, but 
not in an Account, Moor 458. But quere; & vide Cro. Jac. 110. (c) So where an Action is 
- brought upon a ſpecial 4ſump/ir to pay Rent. Civ. Car. 415. Cro. Eliz. 57, | 3 


If A. and the other Executors of B. bring Debt upon a Bond, and sCo. 32, 33. 
the Defendant pleads, that before the Purchaſe of this Writ the ſaid 4, £%in/on's 
as Adminiſtrator to B. brought Debt upon the fame Bond againſt the Cre. 3 
Defendant, who then pleaded, that B. made Executors, who admi- S. C. by — 
niſtered, &c. and the Plaintiff then replied, that Adminiſtration was Report of 
committed to him pendente lite between the Executors; upon which the which it ap- 
Defendant then demurred ; and it was adjudged for him; and ſo now ago; that 
| pleads this Matter by way of Eftoppel, and demands Judgment if, as know 2 
Executor, he ſhall have an Action upon the fame Bond againft the ſame he was Exe- 
Defendant; this is no good Plea ; for by the firſt Judgment the Plaintiff cutor; and 
was only barred as to the Action of the Writ, vis. to have one as Ad there faid, 
miniſtrator; but this Miſtake of his Action is no Bar nor Eftoppel e 9 

GD a na | per- 
bring his true Action. | ſonal Ac- 
tions, once 


barred and always barred, mult be intended where it is a Bar to the Right, not where the Action is 
only miſconceived. ——And fo is 6 Co. 8. where the S. C. is cited, and 2 Mod. 319.—80 where 

8 is given upon the Manner, not che Matter of the Plea. 2 Lev. 210.—— ff a Man brings 
. Treſpaſs for taking his Horſe, and is barred in that Action, yet if he can get the Horſe into his Poſ- 
ſeſſion, the Defendant is without Remedy; for not withſtanding the Recovery the Property is ſtill in 


the Plaintiff, 2 Mod. 319. per Cur,” =, | 


If in Trover for Plate the Defendant pleads that the Plaintiff had Cro. Jac. 73. 
before brought his Action for the ſame Plate againſt J. S. and had Brews v. 
| f 4 5 * Sg ton. 
Judgment to recover 20 J. Damages, and (4) had J. S. in Execution vel g 
for the ſame, and avers it to be the fame Converſion, Cc. this is a Moor 724. 

good Plea; for by the Judgment the Damages which were before uncer- S. C. 
tain are reduced to a Certainty, and e he ſhall not demand the | 
* Uncertainty again; and by the Judgment the Property of the Goods 18 *Page 116 
altered. up nn . (4) So tho? 
Pe he Ea WY he had him 
not in Execution; for by the Judgment e in rem judiciatam, Yelv. 68.——And where and 
how the Defendant may enforce the Plaintiff to enter up bis Judgment, to the End he may plead it 
to another Action, vide Latch 216, | 


Vol. IV. | 1 5 But 


— —ꝛ wo pers OY ů . 
* 
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Cro. Jac. 3% But a Judgment in Debt againſt one Obligor, upon a joint and ſe- 


for this vide veral Obligation, and the Body taken in Execution, is no Plea to an 


2 


Title Obi. Action brought againſt the other Obligor. 6 


gation, 


6 Co. 44. If a Man hath Judgment in B. upon an Obligation, he ſhall not af. 


Higgin's terwards bring an Action of Debt upon the ſame Obligation, as long as 


8 ſaid Judgment remains in Force; for by this Judgment the Specialty 

is turned into a Matter of Record. be | „„ 
| | _ Otherwiſe if in the County Court by Juſticies, for that Court not being 
6 Co. 45. a. of Record, be may, upon the fame Obligation, have Debt in a Court 


Where a 
Judgment inof Record. 


à foreign | 


Attachment ſhall be pleaded in Bar to other Actions, vide Rol. Abr. 868. and Title Cuſtom of London. 


Cro. Jac, If in Debt on a Bond the Defendant pleads, that the Plaintiff brought 
284. another Action in London upon the fame Bond, to which the Detendant 
5 670 v1: there pleaded Non eſt fatum, and it was found for him; upon which it 
evel v. : x , 

Hall, was entered, that the Defendant ſhould recover Damages againſt the 
\ - Plaintiff, Er quod eat inde fire die, this is no Plea, becauſe the Judgment 
was not Quod querens Nil capiat per brewve, and ſo no Judgment was given 
 __ as to bar the Plaintiff in another Suit. e | 5 
Lev. 261. If in Debt againit Executors they plead a Judgment obtained againſt 
Parker v. one of them as Adminiſtrator, this is a good Bar; for though he might 
Amy. have pleaded in Abatement to the firſt Action, yet he was not obliged 
8 to do, and this Recovery againſt him was upon the Right of the 

Debt. | V . 333 
Mod. 20. If in Action upon the Caſe the Declaration is inſufficient, and the De- 
Leppin v. fendant pleads an ill Plea, but Judgment is given againſt the Plaintiff 


| Kedgwin, upon the «=p of his Declaration, but by. Miſtake entered Quia 


placit' predie &c. bonum & ſufficiens in lege exiſtit, fc. ideo conſidera- 
(a) Where um, c. quod querens Nil Capias per billam, (a) whereas it ought to have 
Judgment is been entered Quo defendens eat inde fine die, and the Plaintiff brings a 
given for new Action, and declares aright, and the Defendant pleads the former 
the Tenant judgment, reciting the Record werbatim, this is no good Plea for, with- 
or Defend- out Queſtion, the Plaintiff having only committed a Miſtake in his De- 


ant upon 2 


Plea in Bar, Claration, he may ſet it right in a ſecond Action, : 

or to the | Res 5 | 
Writ, &c. the Judgment is all one, viz. quod eat inde fine die, and ſhall have Reference to the Na- 
ture or Matter of the Plea, and ſo be taken to go in Bar, or to the Writ. Co. Lit. 363. 8 Co. 68. 


Mod. 207. But if a Declaration be faulty, and the Defendant takes no Advan- 


per Cur. tage thereof, but pleads a Plea in Bar, upon which the Plaintiff takes 


1 17 Iſſue, and the Right of the Matter is found for the Defendant, the 
S. P. Plaintiff ſhall have no other Action, for he is eſtopped by the Ver- 


dict; ſo if a Declaration be faulty, and the Plaintiff demurs to the 
7 Plea in Bar, by which he confeſſes the Fact, if well pleaded, he is 
In ſome eſtopped thereby, and ſhall have no other Action; & but if the Plea is 


mer hero,” good, it can be no Eſtoppel, but the Plaintiff may have another 


are really Action. 


- With the 3 


Plaintiff, and he haſtily demurs to a good Plea, conceiving it to be bad, the Court will before Judg- 
ment, give him Leave to withdraw his Demurrer, on Payment of Coſts, and take Iſſue on the Plea. 


| If in Trover for certain Sheep the Plaintiff declares that the 25 th 
Oro. Car. 35. Day of March in the Year, c. he was poſſeſſed thereof, and loft 
Laicon v. them, and that the ſame the laſt Day of April in the ſame Year came 


— to the Hands of the Defendant, who the ſame Day converted, c. 
S. C. ad- - =. EY no rem 5 

Judged by three Judges againſt Velverton. ; . 
| . an 
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after the Chaſing and Driving. 


een * 5 FP LEADING. 
and the Defendant pleads, that the Plaintiff had before brought Treſpaſs 


againſt the Defendant, and F. S. quare ceperunt & abduxerunt the 
ſaid Sheep, and thereupon counted of a Taking the 14th of April in 
the ſame Year, to which the Defendants then pleaded a Judgment 
againſt F. N. who was poſſeſſed of the ſaid Sheep, and that by Virtue | 


* of a Fi. Fe, thereupon, the ſaid Sheep were fold to the Defendant, Qc. *Page117 


whereupon Iſſue being joined it was found for the Plaintiff, and 2 d. Da- 
mages given, upon which the Plaintiff had Judgment for the ſaid 2 4. 


Damages and 61. Coſts, and avers the Taking and Driving, for which the 


ſaid Recovery in Treſpaſs was had, and the Converſion in this Action to 


be all one, Ec. and to this Plea the Plaintiff replies and confeſſes the ſaid 


Action, and Recovery of the 2d. Damages, c. but ſays the ſaid 2d. 
Damage was not given for the Value or Converſion of the ſaid Sheep; ab/que 
Hoc, that the faid Traking and Driving, whereupon the ſaid Judgment was 


had, is the ſame I reſpaſs guoad the Converſion of the ſaid Sheep of which 
the Plaintiff now declares ; this is a good Replication, and the Plaintiff 
ſhall recover ; for the Damage being ſo ſmall, cannot be preſumed to be 
given for the Value of the ſaid Sheep ; for if ſo the Plaintiff muſt for 2d. 


only loſe his Property in the faid Sheep; therefore it ſhall be preſumed, 


and may be averred, that this Damage was given for the Chaſing and 
Driving, and that the Plaintiff had the Sheep again, and after Joſt them, 
Sc. and the rather becauſe in Time the Converſion is ſuppoſed fo long 


If in an Action upon the Caſe the Plaintiff declares againſt the Deſen- stile 3, 4. 


dant, that he falſely and maliciouſly did procure a Commiſſion of Bank- 291. Fatſen 


rupt to iſſue out againſt the Plaintiff, Ec. by virtue whereof the Defen- . Nr bN. 


dant broke his Shop, and took away his Goods and Shop-Books, whereby 


he was diſcredited and loſt his Trade, to his Damage, c. and the De- 


fendant pleads, that the Plaintiff had brought an Action of Treſpaſs for 
the Breaking his Shop, taking his Goods, &c. and upon that Action 
had recovered Damages, Cc. this is no good Plea, for this Action is 
not brought for the ſame Thing as the former was, in which no 


Damages could be recovered for the Scandal, upon which this Action 
is grounded. 8 FG | 
If in Trover for certain Goods the Defendant pleads, that the Plaintiff Raym. 47. 


had brought Treſpaſs wi & armis for the ſame Goods, and upon Not 3 Mod. 1, 2. 


guilty pleaded a Verdict and Judgment was thereupon given for the De- 9 


fendant, Cc. this is no good Plea, becauſe this Action will in many Caſes fer, 
lie where Treſpaſs will not; and ſo it may be very well preſumed, that 


the Plaintiff at firſt only miſtook his Action, and brought Treſpaſs where 


his Evidence would ſerve in Trover only. 
But it hath been ſince held, that if in Trover for certain Goods the a Vent. 169. 


| Defendant pleads, that the Plaintiff had before brought an Action of Letchmerey, 


Treſpaſs Quare vi & armis ceperunt & aſportaverunt againſt the ſame 7*2/9y. 
Defendants for the ſame Goods, to which the Defendants then pleaded Not 
guilty; and upon a ſpecial Verdict, which the Defendants in their 


| Plea ſet forth verbatim, the Court then gave Judgment, that the Plaintiff 


Nil capiat per billam, and that the Defendants lrent inde fine die, and 
ayers the Goods in both Declarations to be the ſame; and the Taking and 


Carrying away, Cc. ſuppoſed in the ſaid Action of Treſpaſs, and the 
Coming to the Hands of the Defendant, Fc. in this Declaration, to be 


the ſame, and the Cauſe of Action the ſame, Cc. this is a good Plea ; 


for though Trover will lie in many Caſes where Treſpaſs will not, yet upon 


the Matter here diſcloſed in Pleading it appears the Plaintiff was before 
barred, not by Miſtake of his Action, but upon the Rights and Merits of 
the Caule,: E | | 
Ow K 2 If 
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PLEAS and PLEADING. 

2Brownl.4g. If A. ſays B. is perjured, and thereupon B. brings his Action, and 4. 
Stiles v. juſtifies, and Iſſue is thereupon taken and found for the Defendant, and 
Barter. judgment thereupon given, and after A. again publiſhes the fame Words 
of B. and thereupon B. brings another Action, and A. pleads the firſt 
Judgment in Bar, this is a good Plea. 


#Pager118 * If an Alderman of W. brings an Action for theſe Words, He is a 


3 Lev. 248. raſcally Alderman, a fuctious Alderman, a Lampooner, and avers, that a 
Gardner „ Lampooner is there underſtood of a Libeller, and the Defendant pleads a 
Helvis. former Action brought for the fame Words, and laid in the fame Manner 


(faving only that in the firſt Action no Interpretation is given to the Word | 
Lampooner ) in which Action the Plaintiff was barred, this is a good Plea; 
for the Plaintiff having been once barred ſhall not intitle himſelf to a new 


Action by a new Interpretation of the fame Words. | 


Salk. 10, : ; - 1 
| 3. Action brought for erecting a Nuſarce 20 die Marti, and a Recovery 

ba Raym. thereupon, and avers theſe to be the fame Nufance and EreQtion ; Plaintiff 
370- demurred, and Judgment againſt him, for he may have an Action for the 

| Joinſon v. continuing of the fame Nuſance, but can ncver hav Action for the 
Long. continuing 0 tne lame INUJance, ut can ncver nave a new jon for the 
Carch. 486. fame Erection. | | | 
S. C. ad- e 


judged, becauſe the Plaintiff had not laid any Centinuance of the Nuſance in his Declaration. 


Salk. 11. Put though an Action will lie for the continuing a Nuſance, yet it hath 


pl. 5. been held that in Aſſault, Battery and Maihem ; if the Plaintiff in his 


Fetter Yo ; » : . 2 . n G | 25 . | 
Beals: Declaration recites a Judg nent in a former Action for the tame Battery, 


Lad Ray. and ſhews that he has fince ſuſtained conſequential Damages by a Piece of 


339. 692. his Skull's coming out; yet this will not intitle him to a new Action; for 


12 Mod. 54 2. per Holt Ch. J. every new Dropping is a Nuſance ; but here is not a new 


Battery, and in Treſpaſs the Grievouſneſs or Conſequence of the Battery 
is not the Ground of the Action, but the Meaſure of the Damages which 
the Jury muſt be ſuppoſed to have conſidered at the Trial. x 


(K) Duplicity in Pleading And herein, 


1. The Reaſon why Duplicity is a F ault, and the Manner of taking 


Advantage theteof. 


Co. Lit. 304. HE Plea, ſays my Lord Cole, that contains Duplicity or Multipli- 
; city of diſtin Matter to one and the fame Thing, whereunto ſeve- 


allowable in Law; and this Rule, ſays he, extends to Pleas Perpetual 


(%) But Or Peremptory, and not to Pleas (a) Dilatory, for in their Time and 


where the Place a Man may uſe divers of them. Alſo where the Tenant or De- 


Defendant fendant may plead the Gereral Iſſue, there, upon the General Iſſue 


pleaded 10 | . . wy + 3 "5 
a Ren pleaded, he may give in Evidence as many diſtioct Matters o bar the 


on meine 
Procels in f 


Lilability, to which the Plaintiff demurred for Duplicity, it was held that the Plea was naught ; and 


the Diverſity between a Plea in Bar and Abatem unt as to Duplicity being urged, it was anſwered by 


the Court, that there was a Difference between a Plea of an Outlawry in Diſability and other Pleas in 
Abzteirent 3 and that this Plea was ill for Duplicity, becauſe the Plaintiff is diſabled as well by one 
Outlawry as by all the other nine, to which ſeveral Anſwers are required. Carth. 8, 9. | 


cial 


In Caſe for erecting a Nulance 2 fie Feb. the Defendant pleaded a prior 


ral Anſwers (admitting each of them to be good) ate required, is not 


Action or Right of the Demandant or Plain iff as he can: Alſo a Spe- 
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vekatious to put him upon litigating any other; and thoug 


to be charged with Multiplicity of Things, when finding any one of 
them contrary to their Evidence lays them liable to the Severity of an 


PLEAS any PLEADING. 


cial Verdict may contain double or treble Matter, and therefore in thoſe 
- Caſes the Tenant or Defendant may either make Choice of one Matter, 


and ſo plead it to bar the Demandant or Plaintiff, or plead the General 


Iſſue, and take Advantage of all; or he may plead to Part, one of the 


Pleas in Bar; and to another Part, another Plea ; and his Concluſion of 
his Plea, ſhall avoid a Doubleneſs, and hereby neither the Court nor the 


Jury is ſo much inveigled, as if one Plea ſhould “ contain divers diſtin page 1 19 
Matters; and if the Tenant make Choice of one Plea in Bar, and that be 


found againſt him, yet he may reſort to an Action of a higher Nature, and 
take Advantage of any other Matter. | | 


* 


The Reaſons why Duplicity in Pleading is held a Fault are, that the H. 7.7. 


1 ; Plow. 194. 
he might Sue. 3, 


take Iſſue on any one Point, yet muſt he be at a Loſs, which the material Rol. Rep. 


Party being effectually barred by one ſingle Point, it is 0 and Doct pl. 13g. 


Point is, fo as to traverſe the fame, and thereby put an End to the Cauſe; 112. 


whereas the Party pleading ſuch double Matter muſt be preſumed conu- Vent. 47-8. 


fant of his own Strength, and therefore ought to put his Defence on that 
ſingle Point, which will put an End to it ; beſides, the Jury ought not 


7 


* 


Attaint. 5 | | | 
Allo from the Expence and Vexatiouſneſs attending it, a Perſon is no ide under 


more allowed to plead and demur to the ſame Fact, than he is to plead the Diviſion 


double; for the Duplicity herein draws the Matter to a different Exa- 2 3 
V de 


; = 1 1 TI | 1 : | 
men, ſince the Demurrer is to be tried by the Court, and the Fact by a 11 C 88. 


Jury. 


So where one confeſſes and ayoids, and likewiſe traverſes the ſame 2 vent. 212. 


Point, this is in Nature of a double Plca, and therefore naught. 3 Mod. 318. 


Co. Ent $04. 


But though Duplicity in Pleading be a Fault, yet muſt the fame be, Rol. Rep. 
taken Advantage of on a ſpecial Lemurrer, that is, the Party muſt ſhew 306. 


wherein the Doubleneſs conſiſts ; and it is not ſufficient to demur quia Lutw. 4. 


2 Mod. 231. 


| duplex & caret forma, gc. but he mult lay his Finger on the very Point | Papa, 


332. 
Comb, 


Poph. 113. Lev: 76. Salk. 219. pl. g. A Lad. Raym. 798. 2 Salk. 678. pl. 3. 7 Mod. 71. G 
de Title Demurrer more Authorities to this Purpoſe. | | h 


If a Plea is pleaded which is double, and the adyerſe Party demurs not Vent. 272. 


for the Doubleneis, he is obliged to anfwer both Parts. 


2. What ſhall be ſaid Duplicity in Pleading. 


In Treſpaſs for Aſſault and Battery. Defendant juſtifies by a Molliter Sid. 
manus impoſuit for due Correction of the Defendant as his Servent, and 7 a 
pleads over, that fince that Time the Plaintiff exoneravit & relaxawit Gd 
(without ſaying per Scriptum) to the Defendant the faid Matter; to this 
Plea it, was demurred for Doubleneſs ſpecially, and the Opinion of the 
Court was, that it was double: for though the Releaſe be not ſufficiently 


pleaded, yet it is pleaded fo as Iſſue might be taken upon it, which. will 


be expenſive and vexatious to the Plaintiff ; but had it been really no 


Plea at all, or ſuch a one on which no Iflue could be taken, then it had 


been only (a) Surpluſage, and conſequently could not amount to a double f) Matter 


| 2 | a of Surptuj- 
age ſhall never make a Plea double. 1 H. 7. 16. Dyer 44. b. Doct. pl. 138. 3. P. 


* 


Plea. 
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(a) For this 


Plow. 1 40. 
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Raym. go. In an Action of falſe Impriſonment the Defendant juſtifies by Force of 
Keb. 125» à Latitat out of B. R. by Force of which he took him; the Plaintiff re- 
164. Beeſly plies that he did it de injuria ſua propria, &c. it was moved that this 


9 was naught after a Verdict, and not helped; but the Court held it well 


after a Verdict, but that upon a Demurrer it would be naught, as being 
multifarious jumbling (2) Matters of Record and Matters of Fact toge- 


vide Hob. ther, and putting both into the Mouths of the Ley Gents. 


. 


Hutt. 20. Sid 314. 


* page 120 * In Debt on an Obligation the Defendant pleaded, it was on Condition 
5 H. 7. 7. that he ſtood to the Award of certain Perſons, ſo that it were delivered in 


82 75 Writing, and pleads that no Award was made nor delivered in Writing; 


and this Plea was held naught for Duplicity, for the Award might be made 


in one County, and might be delivered in another, and ſo the fame Jury 


not proper Judges of both theſe Facts. 


10 E. 4. 4. Was made by Dureſs of Impriſonment, and by Menace of Impriſonment, 


But ifan this is a double Plea, Ls 
Executor 8 | 5 = 5 
pleads Plene Adminiflravit, and ſo Riens in mains, this is not double, being only an Inference neceſ- 
 farily following his Plea, 1 H. 7. 15. 18H. 8. 4. Dyer 243.— In Debt for Rent Nihil debet and 
Nihil habuit in tenementis held to be double and repugnant. Vide 4 Mod. 284. 1 ot 


—— 
— * 


4 Ann. c. 16. ſ. 4. Pat 121. : 


Co. Lit.3o4. In a Scire Facias on a Fine, as Heir to two Parceners, the Tenant 5 
Hob. 29. pleaded in Bar a Fine levied by the two Parceners with Warranty, and he 
that Plea was held double, and he forced to 


relied on the Warranty; and 


— 


rely on the Warranty of one. 


Co. Lit. 303. So if one have divers Warranties, and they fall by Deſcent on one Per- 
Hob. 29+ fon, Heir to both, yet he muſt be vouched as Heir to one only; for as to 
| the Demandant the Voucher is a Kind of Plea in Bar, and ought to be 


ſingle; for the Demandant may counterplead the Poſſeſſion of the 
Vouchee and his Anceſtors, which he cannot do if they be divers ; and 
as to the Vouchee the Voucher is a kind of Demand or Suit, and ought to 


be ſingle ; for the Vouchee may counterplead the Lien, which he cannot 


do if they be divers. TH EP „ | 
2Vent. 198, In Debt on a Penal Bill of 71. for the Payment of 10 Shillings at one 
222. Day and 10 Shillings at another, and ſo till the Whole was paid; the 


Saund. 338. Plaintiff affigns the Breach, that the Defendant did not pay on the ſaid 
ſeveral Days, Fc. the Defendant pleads an inſufficient Plea, the Plaintiff 
replies, and the Defendant demurs generally; in this Caſe it was held that 
no Exception could be taken on the general Demurrer to the Declaration. 

for the Doublenets, but Judgment ſhall go againſt the Defendant for the 


Inſufficiency of his Plea. 


Lev. 79. In Covenant on a Leaſe, wherein the Leſſee covenanted to pay his Rent 
| yearly by equal Portions at Michaelmas and Lady-Day ; the Breach aſſigned 


was, that he did not pay the Rent due at the aforeſaid ſeveral Feafts 


during the Term; and though it was objected, that the Breach was not 
well aſſigned, but ought to have been fo particularly; yet it was reſolved 
to be well enough, for perhaps it was never paid at any of the Days; and 
this differs from the Calc laſt above-mentioned, for there the Aſſignment of 
Non-payment at any one of the Days was ſufficient to intitle him to the 


Penalty of the Bill. 


2Sand.q43.49 In Debt againſt an Executor who pleads ſeveral Judgments had 
{rethewy againſt him, &c. the Plaintiff replies to each ſeverally, that it was had 


v. Ackland. by 


In Debt upon an Obligation, if the Defendant ſays that the Obligation 


t But now they may, by Leave of the Court, be pleaded in ſeveral Pleas, by Force of the Statute 
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he 
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to enable him to bring the Action alone. 


nions have been holden: 


PLEAS AND PL EAD ING. 


by F raud to bar him of his Debt: This Replication is clearly double, be- 
ſe if he had avoided any one of the Judgments he ſhould have had a Lev: ate. 


eneral Judgment againſt the Defendant, his Plea being intire; (a) Jet | Mod: 33. 


in this particular Caſe this Pleading is allowed, for he may be miſtaken, Mod. 36. 


in one; and in this Caſe he has it in his Election to plead Fraud to them 2 Keb. 391. 
all ſeverally, or to any one of them, omitting the others; and if Payment 2 Sand. 336. 
of ſeveral Obligations had been alledged, the Plaintiff might traverſe the 4 Mod 54s 


63 


5 Payment of each ſeverally, or of any of them; and though he miſtake Cann 
| 1058 of the Sums to which he pleaded Non ſolvit, yet it ſhall not hurt; 3358 


for it is no more than if he had ſaid Nothing to them; and in the Caſe of called an 


ſeveral Judgments the Plaintiff may reply, that one was obtained by Fraud, znoma ſous 


aſe againſt 


that Satisfaction is acknowledged on Record on another, and fo avoid each the Rufes of 


by a different Plea. | o Low: while” 


| | | condemn 
double Pleading ; but in this Caſe it hath ſeveral Times been allowed. 2 Sand. 48. Camb. 444. 
Ld. Raym. 263. Salk. 298. pl. 10. Carth. 429. 12 Mod. 153, 229. 


* If a Man pleads two Things where he is compellable to ſhew both, Page 121 
this does not make his Plea double, e in 
5 | Ps | Doct pl. 136. 
As where to a Plea in Abatement in Trover that another Action depends Lev. 82. 
by B. and C. for the ſame Cauſe, the Plaintiff replied that they are both Vent. 236. 
dead; this Replication is not double, for he muſt ſhew the Death of both _ | 
If there are three in Execution jointly at the Suit of 4. and all e re 68, 
the Plaintiff may declare for the Eſcape of all, and it will not be double; tile 82, 


though the Eſcape of any one of them will be (5) ſufficient to intitle him (3) Por this 


| Skin, 583. and Title E/cape. 


In Detinue by Dame Audley the Defendant pleads, that after Bailment Moor 25. 


of the Goods to him by the Plaintiff ſhe married Lord Audley, and that B 85. 41 


during ſuch Marriage the Lord Audley releaſed to him all Actions, Cc. jv. Caſe. 


It was objected that this Plea was double, wiz. Property in the Huſband Paliſ. 30. 
by the Intermarriage, and a Releaſe by him; but it was reſolved not dou- pl. 9. S. C. 
ble, becauſe he could not plead the Releaſe without ſhewing the Mar- 


riage. 


3. Of pleading double by Leave of the Court. 


This depends on the Statute 4 5 Ann. cap. 16. for Amendment of 
the Law, by which it is enacted, That any Defendant or Tenant in any 
Action or Suit, or any Plaintiff in Replevin in any Court of Record 


may, with Leave of the fame Court, plead as many ſeveral Matters 


„ thereto as he ſhall think neceſſary for his Defence; and if any ſuch 


Matter ſhall on a Demurrer joined be judged inſufficient, Cofts ſhall be 
n given at the Diſcretion of the Court; or if a Verdict be found upon any 


*« Iffue in the faid Cauſe for the Plaintiff or Demandant, Coſts ſhall alſo 
be given in like Manner, unleſs the Judge who tried the ſaid Iſſue ſhall 
certify that the ſaid Defendant, or Tenant, or Plaintiff in Replevin had 


a probable Cauſe to plead ſuch Matter, which upon the faid Iſſue ſhall 


be found-againſt him.” 


In the Conſtruction of this Branch of the Statute the following Opi- 


Caſes inLaw 
and Equity 
281, 327. 


That a Perſon cannot plead and demur to the ſame Part of the Decla- 
ration; alſo it is held, that pleading double is at the Peril of the Pleader ; 
| „ 1 | ek and 
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PLEAS. zawy PLEADING. 


and that if the Court give him Leave in Caſes where they have no Power | 


f 9». If the by the Act ſo to do, the other * may TE. 2 


proper Me- 
thod is not to move the Court to diſcharge the Rule $ 


It is held, IR theſe double Pie 401 be to the Plaintiff's 1 
T. 5 Geo. 2. tion, and that therefore the Defendant cannot rejoin. two ſeveral Matters 


inB. R 
Warren v. 
Tres 


to the Plaintiff's * | 


Whether to a Writ of Error to reverſe a commou Recovery the Defendant may plea double, Caſes 
in Law and eier 326. 8 | | | | 


T. 2 Geo. 1. It was moved, that an Executor being likewiſe Helt at Law might 
in B. K. have Leave to plead double, wiz. Solwit ad diem, and Riens per deſcent, 


Carrington. to an Action of Debt upon a Bond ; but the Court refuſed the Motion, 
without an Affidavit that he had Riens per deſcent, and ſaid, that there is 
the ſame Law in Caſe of an Adminiſtrator, who ſhall not be allowed to 


v. Warren. 


+ The com- Plead Plene adminifiravit, and no Aſſets, without Affidavit . 


mon Plea 


of Plene Adminiſiravit, as now uſed, includes an ie chat the Defendant hath not, nor at the 
Commencement of the Suit had, any RS, and the whole makes but one Plea, and is not double. 


H.) Ceo. 2. So in Coveriant for Non- N of Rent, as Aſſignee of ſeveral Terms 


in B. K Sir the Plaintiff ſet out his Title under ſeveral Deeds, and the Defendant 


" Charleseers o ved to plead Eight Pleas ; but becauſe he had not an Affidavit to prove 


v. hal. 
#Page1 22 here the Court obſerved, that this Statute was not * deſigned to put the 


Plaintiffs under unneceſſary Difficulties in proving Iſſues foreign to the Me- 
tits of the Matter in Queſtion; and though they are to allow any Perſon 


that aſks the Favour of pleading double, to uſe the Benefit of the Act, yet 


are they to ſee the Deſign of it is not _ubuſed in multiplying fruitleſs and 


impertinent Iſſues. 
It hath been frequently intitted upon, that a Defendant could not within 


this Act plead contradictory and inconſiſtent Pleas ; as Non aſſumpfit ang 
the Statute of Limitations, &c. But the Court obſerving, that it the Be- 
nefit of the Statute was to be confined to ſuch Pleas as are conſiſtent, it 
would hardly be poſſible to plead a ſpecial Plea and a general Iſſue, the 
one always denying the Charge, the other generally confeſſing and avoiding 
it; and as the Statute ſelf makes no DiſtinQion herein, hence it hath | 


been held, 


Stra. 498. IJ hat in Debt for Rene the Defordanr may plead. a Tender and Evie- 


H. 8 Geo. 1. tion. 
in B R Cary 


v. Jenkins. 


Iſaac and Sir 1 Action upon Articles under Hand 4 Seal relating to 33 | 
William Sea Stock, Detei dant had Leave to plead Non eft fatum, Non obtulit, 
Ger denin Non dedit notitiam ſecundum the Provije i in ne Deed, and that the Deed 


S egac.. was not regiſtered. 

TOs ny guilty and Son affault demeſne was pleaded by Leaye of the 
in B R. Court . | | + 
Smith v. | Es f | | 


Smalloed: | And i is now the common a Pragtice, without Exception 


2 Stra. 871, 


in B. R. . 
Atkinſon v. Keen and M. 6 Geo. 2. S. F. between Paitip ang Fd. 2 Stra. 1000. 


In 


them material to the Merits of his Cauſe, the Motion was denied; and 


So in Debt upon a Bond the Defendant was perwired to ple Non 
T. 3 Geo. 4. , Fadlun and Bankrupicy. 


tacit or implied Acknowledgment, that he had no Right to cut the Boughs, 
whereas the Juſtification aſſerts one. 


s PLEAS: xnd PLEADIN G. 


by In an Action on the Caſe againſt the Poſt-Maſter- General, it was allow- 11 a 
| lowed him to plead Von culp & Non culp infra ſex annos, . in B. R, Be. 


caſta v. Car- 
teret. 2 Stra. 889. Fitzgib. 189, Barnard, K. B. 407. 


In Treſpaſs the Defendant had Lea ve to plead a Licence and juſtify the T. 5 Geo. 2. 
cutting down ſome Boughs, becauſe they hung over his Gardens; though in 5. K. 


it was objected, that theſe Pleas were inconſiſtent, the Licence being — 


In Debt upon a Bond given by a Woman, conditioned that ſhe ſhouldz Stra. 908. 


| ; | 1 in B. R. Dur 
Sea, Leave was given to plead Non eft factum, and that ſhe was never re- | en 


ueſted. | 


marry the Plaintiff, if he requeſted, within ten Days after his Return from F. 5 Geo. 2. 


7 In Debt for Rent upon a parol Demiſe, Defendant had Leave to pleadM. 6 Geo.2. 
Nil habuit in tenementis & Non demiſit. | 


in B. R. Se- 
mining v. 
Bygrove. 


(L) Departure in Pleading. 


A Departure in Pleading is when the ſecond Plea contains Matter not 
(a) purſuant to the former, and which does not fortify the fame ;2 E. 4. 12. 


and when the Rejoinder contains Matter ſubſequent to the Bar, and ot phy | 
fortifying the ſame, this is regularly a Departure. "= | Seer + 
| | a) But 


. where a Man pleads any Thing which he could not have ſhewed at firſt, it ſhall never be reckoned © 
2 Departure; ſo where he fortifies it in the ſame Manner that he pleaded it; but if he fortifies in ano- 
ther Manner, as by a ſpecial Cuſtom, it will be a Departure. For this vide Yelv, 14. Dyer 253. 


Style 260. Jon. 262. Leon. 156: 2 Leon, 199. 3 Leou. 3, 203. Cro. Car. 257, Finch 392. 


* In an Aſſiſe the Tenant pleads a Deſcent from his Father, and gives*Page1 23 


Colour, the Demandant intitles himſelf by a Feoffment from the Tenant Do. pl. 120. 


himſelf, the Tenant cannot fay that the Feoffinent was on Condition, and Flow. 104. 


ſhew the Condition broken; for that were a Departure, as containing new 
| Matter, and ſubſequent to the Matter of his Bar; but in Aſſiſe, if the 


Tenaat plead in Bar, that J. S. was ſeiſed, and infeoffs him; the Plaintiff 
ſhews, that he himſelf was ſeiſed in Fee till J. S. diſſeiſed him, who in- 
feoffed the Tenant; the "Tenant may plead a Releaſe of the Plaintiff to 


F. F. for this fortifies his Bar. | | ey 
If a Man plead an Eſtate generally, as a Feoffment in Fee, he, without Co. Lit.304. 
a Departure, cannot maintain it in his ſecond Plea by Matter tantamount ; ; 


as by a Diſſeiſin and Releaſe, or by a Leaſe and Releaſe, or a Giſt in Tail 

and a Recovery in Value; nor when a Man pleads an Eſtate made by the 
Common Law, can he make it good by an A of Parliament in his fe- 

cond Plea. CE | | ke 

So when a Matter is pleaded as at Common Law, he cannot maintain Lev. 81. 
it in his Replication by Cuſtom; as in Covenant on an Indenture of Ap- Keb. 376, 


Prenticeſhip to ſerve leven Years, and Bieach aſſigned, that he did not 469, $12. 


ſerve, Cc. the Defendant pleads Infancy ; the Plaintiff replies the Cuſtom 
of London; and adjudged a Departure. 5 =_ 

Nor can Action at Common Law be made good in the Replication by 3 Lev. 48. 
Statute; as in Treſpaſs for taking his Beaſts, the Defendant juſtifies as * | 
Damage-feafznt ; the Plaintiff replies he drove them out of the County ; 
and adjudged a Departure; for driving out of the County was not pro- 
hibited by the Common Law, but by the Statute of Marl. (52 H. 3.) and 
1 2 Pb. & M. cap. 13. | 1 8 
8 | | | ut 
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Mod. 43. 


PLEAS an» PLEADING. 
Lev. $1. 
: that it is revived by another; for this fortifies the firſt Matter. 


Co. Lit.304, If a Man plead Performance of Covenants, the Plaintiff replies, he did 


not do ſuch an Act according to the Covenant; the Detendant ſays, 
he offered to do it, and he refuſed ; this is a Departure, it being one 
Thing to do a Thing, and another, that he offered to do it, but he re- 
fuſed. | = 


Vent. 121, Debt againſt a Clerk upon an Obligation conditioned to perform Co- 


2Lev.5. venants, one of which was to account for all Money he ſhould receive; 
the Defendant pleads Performance ; the Plaintiff replies, that ſuch a Day 
ſuch a Sum came to his Hands, which he had not accounted for ; the 


Defendant rejoins, that he accounted modo ſequente, viz. that Thieves 


broke into the Counting-houſe and ſtole it, and that he acquainted the 


Plaintiff, & hoc paratus eft, fc. And on Demurrer it was reſolved, that 


the Rejoinder was no Departure, for though it contained new Matter, 
yet it was purſuant to the former; for ſhewing that he was robbed, 
amounted to giving an Account, 2dly, That the Rejoinder, though an 
expreſs Affirmative, viz. that he did account, in Contradiction to what 


was ſaid in the Replication, viz. that he did not account, was yet good 


with an Averment, without concluding to the Country ; for new Matter 


being alledged in the Rejoinder, the Plaintiff ought to have Liberty to 
come in with a Sur-rejoinder and anſwer it, wiz, by traverſing the 


Robbery. 
2 Lev. 67. 
g was, to return certain Goods from D. the Defendant pleads Perform- 


ance; the Plaintiff aſſigns a Breach in not returning ſuch Goods; the 


Defendant rejoins he had no Order; and held a Departure, for there was 
no Mention of Order in the Covenant; but it ſeems, had the Covenant 


been to return them on Order, the Plea had been good; for then the 
Covenant were not to be performed without Order, and per for mavit omnia 
may be taken, that he performed all that he ought to perform, he not 


having Orders. 


Page 124 
Lev. 85, 


1 or that the Award was all on one Side, or that it was not made of all 


Marrict. Matters ſubmitted, and whereof the Arbitrators had Notice, or the like, 
in all ſuch Caſes the Rejoinder is a Departure ; for no Award pleaded 1s 
no Award at all, either in Fa& or in Law, which 1s not to be maintained 


by ſhewing the Award to be void, but he ſhould at firſt plead the Award, 


and alſo the Matter whereby it was void. 


241. the Pla'ntiff replies, and ſhews one, but does not ſhew where it was made; 


the Defendant demurs ; and reſolved that that could not be objected after 


no Award pleaded, for that were a Departure. - 2 
2 Saund do. In Debt on a Bond, conditioned to ſave a Pariſh harmleſs concerning 
d. 444. a Baſtard-Child which the Obligor was forced to Father, he pleads Non 
2 Keb. Cz. {amnifical” ; they reply, that the Child was ready to ſtarve, and that 
619. . therefore they put it out to nurſe, which coſt them 47. Defendant rejoins, 
Richards that he was ready to repay the Money and fave the Pariſh harmleſs: 


». Hedges. Upon this they demurred, and had Judgment, becauſe the Rejoinder is 


a Departure; for the Deſendant ought to have taken Iſſue upon the 
Child's being ready to ſtarve ; if the Plaintiff had once been at any Ex- 
pence about the Child, and were thereupon actually damnified, the De- 
1 being ready to tepay the Money will not ſave tlie Condition of 
5 tne Bond. 2. 8 BE: . 


But if one pleads a Statute, the other ſays it is repealed, he may reply 


f 
j 
1 


Debt on an Obligation for Performance of Covenants, one of which 


In Debt upon an Obligation for Performance of an Award, the De- 
fendant pleads no Award; the Plaintiff replies, and ſhews the Award and 
127, 133, Breach ; if the Defendant rejoin, and ſhew that it is void, either becauſe 
3225 that there was an Award of mutual Releaſes to the Time of the Award, 


In Debt for not performing an Award, the Defendant pleads no Award, 


In 


229. 2 Mod. 31. Title Traverſe, | 
ing over and Verdict. Lev. 110, Raym. 86. Keb. 566. 


Lear before hath taken the Sacrament according to the Church of Eng- 29. 


OE, PLEAS any PLEADING. 
In Debt on a Bond for Performance of an Award the Defendant 2 Sand. 189 

pleads no Award ; the Plaintiff replies and ſhews it, and the Breach ; Sid. 10. 

the Defendant pleads, that it was not tendered, Oc, this is a Departure; 


for though both be neceſſary by the Condition of the Bond to charge 


the Defendant, vis. that an Award be made, and that it be alſo ten- 


dered, yet he ought to rely on either one or other, either being ſuf- 
ficient to bar the Plaintiff; then, when he chuſes one in his Plea, 
biz. that no Award was made, he cannot after waive that in his Re- 


joinder, and have Recourſe to the other, vis. that the Award was not 
tendered. | „ | | Be . 

In Treſpaſs for breaking his Houſe and carrying away his Goods, the Salk. 221. 
Defendant juſtifies as a Diſtreſs Damage feaſant; the Plaintiff replied, pl. 1 
that after the Diſtreſs, viz. the ſame Day, the Detendant converted 9% man 
them to his own Uſe; and on Demurrer the Replication was held no BORED 


Departure ; for he who abuſes a Diftreſs is a Treſpaſſer ab initio, 


and the Converting is a Treſpaſs or Trover, at Election; and the bring- 


ing Treſpaſs determines his EleQion, and the Matter in the Replica- 


tion makes good that Election; for it proves it a Treſpaſs as well as 


Trover. 7 Os 
In Covenant for further Aſſurances, c. the Defendant by Proteſtation Dyer 31. b. 


fays, that the Plaintiff's Counſel did not adviſe, Sc. and for Plea faith, Docd. pl. 120. 


that he was not required; the Plaintiff replies, that J. S. his Counſel, 


| adviſed a Releaſe, and that he required the Defendant ro ſeal it, which 


he refuſed ; the Defendant rejoins, that he did not refuſe ; this is a De- 


parture. 


The Defendant pleads in Bara Leaſe for fifty Years made by a Corpora- Dyer 102. 
tivn, and after in the Rejoinder pleads the Proviſo in the Statute 31 H. 8. Poct. pl. 1a1. 
cap. 13. which makes ſuch Leaſes good for 21 Years ; it was held, that the 
Pleading the Proviſo was a Departure, as not enforcing that which went | 
before in the Bar. 8 . | | = | 1 | $ This was 
| ES a Spiritual Corporation, that was diſſolved after granting the Leaſe, 


If it be pleaded, that the Parties to a Fine Nihil habuerunt, which is Dyer 291. 


denied, and the Defendant rejoins, that the Party had only a Uſe in the Poct. pl. 121. 
Land; this is a Departure. | | 


* If in Bar to an Action on a Bond, conditioned to fave the Plaintiff“ Page 125 


| harmleſs, the Defendant pleads, that he did ſave harmleſs ; and the Sand. 117. 


Plaintiff in his Replication ſhews a Damnification ; to which the De- 194. 
fendant rejoins, that he had not Notice thereof; this Rejoinder is a De- 
parture. 74 „ | | H 

If a Man lay a Day in his Declaration that is not material, and the De- Mod. 116. 
fendant by his Plea makes it material, and then the Piaintiff in his Replica- per Holt. C. J. 


tion varies from the Day in the Declaration, it will be a Departure; other- 


wiſe (a) if the Day had not been material by the Plea. | (a) For this 
e | videCro.Car. 
And that a Departure in ſuch Caſe may be cured by plead- 


To an Information exhibited againſt the Defendant, for not taking Cath 5 


upon him the Office of Sheriff of Norwzch, the Defendant, pleaded the 77. H v 
Statute of 13 Car. 2. (ff, 2. c. 1. J 12. f) by which it is enacted, that a La, . 


Perſon elected into any Office in a Corporation ſhall be ſuch as within one Ld. Raym. 

land, or elſe the Election ſhall be void, and averred, that he had nog n 

taken the Sacrament, c. at any Time within one Year next before che pi 5 th 

a = 5 | | Skin. $74. 

T Vide 5 Geo. 1. c. 6. ſ. 3. & 11 Geo. 1.c. 4. 1. 6, 
Election 


| pl. i. 


FEE PLEAS anp PLEADING. ER 
Election of him to be Sheriff, c. wherefore the Election was void: The 
Attorney General replied, and ſet forth that Part of the Act of Unifor- 
mity, by which every Perſon is obliged to take the Sacrament three Times 
a Yearaccording to the Liturgy, Ic. The Detendant rejoined, and ſet forth 
the Act of Parliament for tolerating Difſenters ; to which there was a De- 
murrer ; and it was held, that the Defendant's Rejoinder was a Departure 
3 from his Pe. 5 „ 98605 | es 
M. 6 Geo.z. In Debt upon a Bond, conditioned to indemnify the Plaintiff from all 
in C. B. Owen Tonnage of certain Coals bought of the Defendant due to V. B. 
v. Reynelds. the Defendant pleaded Nen damnificat' ; to which the Plaintiff replied NB 
—_ Fog that for 5 J. for Tonnage of Coals bought of the Defendant the Day 
dos. of the Date of the Bond, his Barge was diſtrained, and that the De- 
: fendant had not paid the ſaid 5/, the Defendant rejoined, that no + 
Tonnage was due for the Coals ; to which the Plaintiff demurred, ſup- 1 
poſing the Rejoinder to be a Departure from the Plea; ſor the Defend- E 
ant having pleaded generally, that the Plaintiff was not damnified, 1 
and the Plaintiff having aſſigned a Breach, the Matter of the Rejo inder 
is only by way of Excuſe, confeſſing and avoiding the Breach, which 
ought to have been done at firſt, and not after a general Plea of In- 
demnity; for Rejoinders it was inſiſted ſhould ſtrengthen the Bar, 
whereas this is a plain Retraction of the Plea, that denying the Plaintiff 
has ſuffered any Damage, this confeſſing and excuſing it. On the other 
Side it was inſiſted, that it was not neceſſary for the Defendant to ſet 
out all his Caſe at fiſt ; and it ſuffices that his Bar is ſupported and 
ſtrengthened by his Rejoinder, which it was urged had been done in this 
Caſe ; for the Plea being only to entorce the Plaintiff to aſſign a Breach, 
the Defendant may come afterwards and ſhew the Breach aſſigned is 
not within the Meaning of the Condition; as here the Condition is to 
fave the Plaintiff harmleſs from all Tonnage due to V. B. Plaintiff re- 
plies, his Barge was diftrained for Tonnage, but does not aver it was 
due ; then the Defendant rejoins, there was no Tonnage due, which 
being confeſſed by the Demurrer, it is certain the Plaintiff could not 
be prejudiced within the Tenor of the Condition, by which the De- 
fendant is obliged only to indemnify the Plaintiff againſt ſuch Tonnage, 
ſo the Plea is directly confirmed by the Rejoinder ; and of this Opi- 
nion was the Court. Another Point was made in this Caſe by Defend- 
ant's Counſel, wiz. admitting there was a Departure, yet if the Plain- 
tiff has aſſigned for a Breach of the Condition what is really no Breach, 
whereby it appears he has no Cauſe of Action, Judgment ſhall be en- 
3 tred for the Defendant; as in this Caſe Plaintiff has inſtanced a Di- 
Page 126“ ſtreſs of his Barge for Tonnage of Coals bought of the Defendant the 
| Day of the Date of the Bond, and has not aſcertained what the Coals were, 
fo that they do not appear to be the fame Coals as are mentioned in the 
Condition, which the Court cannot intend, though they are ſaid to be 
I! bought upon the Day of the Date of the Condition; for he might buy 
4: other Coals for what appears to the contrary ; and of this Opinion alſo was 
= „ie Court. 7 il „ 
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the whole Record was removed into B. R. and after a Trial had there the 28) 


no good Foundation for the Judgment; but an (4) informal Iſſue is helped 


22. (4) If the Plea on which the Iſſue is joined hach no colourable Pretence in it to bar the Plaintiff, 


PLEAS AND PLEADING. 
(MM) Repleader. 
1. Of the Nature of a Repleader, and Manner of awarding it. 5 


HEN Iſſue is joined on an 'immaterial Point, or ſuch a Point as 22 UH. 6. 18 
after Trial thereof the Court cannot give Judgment, as being im- Doc. pl.; toy 


pertinent or uncertain, and not determining the Right, the Court regularly 2 And. 6, 7, 
awards a-Repleader, or gives (a) Judgment Quod partes replacitent; in 24-8. 
Which Caſe the Parties muſt begin again at the firſt Fault which occaſioned 8 1 


the immaterial lſſue; and herein it hath been held, that (5) if the Decla- zLutw. 1622. 


ration be ill, the Bar ill, and the Replication ill, the Parties muſt begin de (a) The 


novo; but if the Bar be good and the Replication ill, at the Replication; Judgment to 
and if the Bar and Replication be both bad, and the Repleader is awarded, "<P!cad 2 
it muſt be as to both. 5 | Ruta videtur 


Curie quod 
placitum 


* 


predifium et exitum ſuperinde junctum eſt minus [ufficiens in lege, ideo dictum eft partibus quid repla- 


citent; and it was objected, that it was not any Judgment, but that it ought to have been Idee confide- 
ratum eſt, &c. But the Court held it a ſufficient Award to replead, and that this was the Form agree- 
able to the Courſe of the Court. Cro. Jac. 6. (5) For this vide Dyer 117. 5 E. 4. 108. 19 


E. 4. 1. Doct. pl. 311. Dal, 17.pl. 8. 76. pl. 2. And. 31. Raym. 458, 3 Keb. 664. Li. Raym. 
707. Salk. 173. pl. 2. 216. 2 Salk. 379. 6 Mod. 2. | | 


If a Repleader be denied where it ſhould be granted, or granted where Salk. 579. 
it ſhould be denied, it is Error. Te OO | 6 Mod, 2, 
Upon an Ifſue joined in Chancery, on a Scire Facias upon a Recognizance,, , 


Rep. 


Judgment was arreſted, by reaſon of miſ-awarding the Venire; and the Biſbep of 
Parties being deſirous to replead, the Queſtion was, whether the Repleader Bri/e! v. Sir 


ſhould be in Chancery or B. R. And it was held by the Judges of B. So mil 


that it ſhould be in that Court. is. pl. 6. 


. 5 | | | Like Point. 
hut I take it to be now the ſettled Rule, not to ſuffer the Court of King's Bench to alter or 
amend any Iſſue directed out of Chancery, but that for any Irregularity herein Application muſt be 


made to the Court of Chancery. Vide under Title Courts, Juriſdiction of the Court of Chancery, 


It is held; that there can be no Coſts to either Party on a Repleader z2 Vent. 196. 


(c) becauſe it is a Judgment of the Court upon the Pleading, and therefore 2 Sale 579. 
differs from an Amendment, which cannot regularly be without Payment 
of Coſts: :.. N | 


(e) 6 Mod.2, 


4 4. A Repleader in what Caſes to be awarded. 


Herein the general Rule is, that if there be an immaterial Iſſue, and 


thereupon a Verdict, upon which the Court cannot know for whom to 
_ * give Judgment whether for the Plaintiff or the Defendant, a Repleader is & Page 127 
regularly to be awarded; for ſuch immaterial Iſſue is not aided after Ver- Cio. Eliz. 


diet by 32 H. 8. cap. 30. or any of the Statutes of Jeofail ; for if what is227. 


material in the Pleadings be not put in Iſſue, it is not made neceſſary to be Pot. pl. 312. 


proved on the Trial; or if it be alledged and proved, yet if it appears in-7 0d. 2375 
ſufficient, ſo as not to be deciſive between the Parties, the Verdict will be Lev. 32. 
—Where 
_ Ifueis 
In Joined upon 
a Matternot 


by the Verdict. 


triable. Raym. 458. Cro. Elia. 131. Where the Time is immaterial, and yet made Part of the Iſſue. 
Latch 92. 2 Sand. 318. 2 Lev. 12. Hard. 40.—Por an Iſſue on an immaterial Traverſe, Moor 693. 


Pl. 95g. Cro. Eliz. 456. Winch 76. Cro. Eliz. 228. Coulſ. 39. pl, 15. Savil 58. 1 Sand. 
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tween Bret 


the Day would have been Payment at the Day, and the Condition in Subſtance performed, 


P LE A S any PLE ADING. 


S Feme during Coverture, and a Converſion to her Uſe, and they pleaded 


well. Quod ipfi non ſunt culpabiles ; which was held ill, becauſe there was no 
[See 1 Rol. T'grt ſuppoſed in the Huſband, and therefore a Repleader was awarded, 
Abr. 6. I. 10. and the Plea made PDuod ipſa non eſt inde culpabilis. %% ER 


1Leon. z 12.1 
An Action 


for a Tort done by the Huſband and Wife Jointly ſhall be againſt the Huſband alone; for the whole 
ſhall be intended to be the Act of the Huſband, 1 Rol. Abr. 348. 1. 37. 7 oF 5 


Owen TY 


Grindim,, ed ; in this Caſe there ſhall be a Repleader ; for the Appearance being 


S.P. laid to entered of Record, as it ought to be, the fame is triable by the Record, 


have been 
adjudged be-and not by a Jury. 


v. Shephard, the ſame Term. Leon. 90. - 5 1 


Cro. Eliz. In Trover for divers Trees, the Defendant pleads, that Queen Mary was 
7 
bb beg 


ſeiſed in Fee of the Manor of D. where thoſe Trees were growing, and that 
of Canterbu- 


loſt them, and the Defendant found them, and converted them, c. the 
Plaintiff replies, De injuria ſua propria, Ic. and thereupon Iſſue is join- 
ed; it was held, that pleading De injuria ſua propria was ill, where the 
Defendant makes Juſtification by claiming an Intereſt in the Freehold to 
himſelf ; but that where ene claims not any Intereſt, but juſtifies by Com- 


mand or Authory derived from another, it is otherwiſe ; wherefore a Re- 


4+ In ſuch a pleader was awarded. + 
Cate as this . VVV | 

the Generat Iſſue Not guilty would * proper Plea. 4 | DS | Es 

Cro. Jac. In Battery the Baron juſtifies, for that the Plaintiff aſſaulted his Feme, 


> in Aid of whom, Cc. the Feme by herſclf pleads and juſtifies De fon 

This 20 afſault demeſne ; the Plaintiff faith, De injuria ſua propria abſque tali cauſa; 
his Wife and both Iſſues found for the Plaintiff, and Damages intirely given; and 
now alledged in Arreſt of Judgment, that the Trial was ill; for the Feme 
by herſelf cannot plead, and the Damages being intirely aſſeſſed, all was 
ill ; and of that Opinion was the Court, and awarded that they. ſhould 


replead. 


Cro. Jace. If in Debt upon a Bond. conditioned for the Payment of 60 J. upon the 


435+ 25th of June, the Defendant pleads Payment of the ſaid 60 J. upon the 


Holmes v. 20th Day of Tune ſecundum for nam & effeftum conditionis; and there- 


Brackett. upon Iſſue is joined and a Verdict found, that he did not pay the ſaid 


60 J. upon the 2oth of June; the Plaintiff ſhall not have Judgment, for 


the Iſſue is taken dehors the Matter of the Condition, and fo void; and 


it might not be paid the 2oth, and yet might be paid the 25th ; but 

it is held, that if it had been found for the Defendant, Biz. that the 

| Money was paid the ſaid 2oth Day, perhaps the Verdict would have made 

1 As Pay- 1 — l . Ti 
ment before - 


or if it be againſt an expreſs Rule in the Law there the Iſſue is immaterial, and ſo as if there Was. 


no Iſſue, and therefore it is not aided by the Statute ; but if it hath the Countenance of a legal Plea, 


though it want neceſſary Matter to make it ſufficient, there ſhall be no Repleader, becauſe it is 

helped after Verdict. Moor 867. pl. 925. & vide Lev. 32, Carth. 37 1.—————Diverſity where 

an Iſſue is misjoĩned, and where there is no Iſſue, 2 Rol. Rep. 187. Cro, Jac. 580, 2 Leon. 195. 
3 Leon. 67. Codb. 36. © : a : | TO | N 5 


In Trover againſt Baron and Feme upon a Finding of the Goods by the 


| If in Debt upon an Obligation by the Sheriffs of London againſt F. S. 
Henſe and he pleads, that he being arreſted by Pręcept out of B. R. appeared at the 
Elin v. Day according to the Condition of the Bond, and thereupon Iſſue is join- 


| ſhe granted it to the Defendant in Tail, whereby he was ſeiſed thereof, 
ry v. Kemp. and that F. S. cut the ſaid Trees, and granted them to the Plaintiff, who 


In 


—— —— — * P 9 . e 
5 AE TORS. 5 r 2 ae EE. 2 . 
. i a . >. 8 8 bo, 8 E — 
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1 


to the Informer, 


PLEAS ay PLEADING. 
In an Action of Debt upon a ſimple Contract, Payment was pleaded “ Page 28 


at A. Plaintiff traverſes, that the Payment was at A. and a Verdict, that Keb. 662. 


the Defendant did not pay at 4, And it was moved in a Writ of Er- 3 Q 
ror, that there ought to have been a Repleadery otherwiſe it the Ver- < 
dict had been found for the Defendant ; but the Court affirmed the Judg- 


If in Debt upon a ſingle Bill the Defendant pleads Payment without, Co. 43. 


an Acquittance, and thereupon Iſſue is joined, and found for the Plain- Vichol's 


tiff, he ſhall have Judgment; for though Payment without an Acquit-Caſe. 


tance is no Plea to a ſingle Bill, yet becauſe Iſſue was joined upon an 
Affirmative and a Negative, and a Verdict for the Plaintiff, he ſhall have 1 


| _ | | e the 
Judgment. : | Stat. 4 Ann. 
EE | TOW C10 £38; 


Debt for Rent againſt Leſſee ſor Years, Defendant pleads, that before Lev. 32. 


= any Rent due he aſſigned the Term to another, of which Plaintiff had Serjeant v. 
Notice; Ifſue upon the Notice, and Verdict for the Defendant, but no #=/7fax. 


Judgment was given, but a Repleader awarded, in regard the Iſſue was 


joined on a Thing not material, 


In Debt on a Bond againſt the Defeadant as Executor, Iſſue was joined, 2 Mod, 139. 
whether the Defendant had Aſſets or not, on the 3oth Day of Nowember, 8 ſu 
91. 
S f 


which was the Day on which he had the firſt Notice of the Plaintiff” 


original Writ ; and it was found for the Defendant, that then he had not 


| Aﬀets ; and this being held an immaterial Iſſue, for though he had not 


Aſſets then, yet if he had any afterwards, he is liable to the Plaintiff's 


Action, a Repleader was awarded. 
If in Debt upon an Obligation, conditioned for the Payment of 100/. Cro. Car. 78. 


upon the 31ſt Day of September following, the Defendant pleads Pay- Purchaſe v. 


ment the ſaid 3 iſt Day according to the Condition; and thereupon Iſſue Jen. 
is joined, and found, that the Money was not paid upon the faid Day, pe. 


the Plaintiff ſhall have Judgment; for though the Iſſue is upon an Im- Noy 8g. S. C 
pooſſibility, there being no ſuch Day, yet the Jury finding it not paid at — 
the Day, or at any Time before, in Effect find it was never paid, which | 
is a good Verdict. | 5 | 


Treſpaſs for Battery and falſe Tmpriſonment fuch a Day and Place; 2 Lev. 164. 


the Defendant juſtified at another Day and Place by virtue of a Writ Maſters v. 
and Warrant from the Sheriff; ab/que hoc, that he is guilty aliter vel alio!“ cad. 


modo, vel at any other Place; the Plaintiff replied, that he is. guilty 
aliter & alia modo, and at another Place; whereupon Ifſue was joined, 


and Verdict for the Plaintiff - but for the Badneſs and Uncertainty of 
the Iſſue, upon Motion in Arreſt, Judgment was ftaid, and a Repleader 
awarded. | ro 


In Aſumpſit againſt an Adminiftratrix, the Defendant pleaded Quod z Vent. 196. 


ipſa Non aſſumpſit inſtead of the Inteſtate; and after Verdict a Repleader 


was a warde. | | 
But if on an Iſſue tendered by the Plaintiff the Defendant joins the Rol. Abr. 


 FSeilicet by the Plaintiff's Name, or the Plaintiff joins the Scilicet by the 200. 


Defendant's to an Iſſue rendered by the Defendant; this ſhall be amend- Ces: 
ed, there being a Negative and Affirmative before between the Plaintiff S © aq” 


and Defendant, which is the Pattern from whence the Joining of that Cro Eliz, 
Iſſue is to be taken; and this being a plain Miſtake, as appears from the 752 


Nature of the Thing, of one Man's Name for another. Stile 167. 
ac | | | Paim. 524. 


. * Re | 2 5 * L. 0 
In an Action vw a penal Statute the Defendant pleaded Now debir 1 
& de bec ponit ſe ſuper patriam; and Iſſue was joined Reysell v. 
SE 1 | ; 2 ; „ 
1 2 Keb. 768. S. C. 


S pre- 


PLEAS AND PLEADING. 


&& predi? the Informer / pmiliter, without mentioning the King ; ; and 


+ Qu. as to after a Verdict for the Plaintiff a Repleader was awarded. + 


the Law in 
this Caſe, the King not being a Party to the Suit, but the Informer i is 22 only e., though "i 


* for the King and himſelf? 


40 E. 3 3.15. If the Jury do not find Aﬀets to a certain Value: the Verdict is inſuffi- 
Doc. pl 3 3. cient, and'a Repleader ſhall be granted, and the Iſſue tried by another 


1 Inqueſt. 


5 page 129 T *3. Repleader at what Time to be awarded. 8 


Salk. 379. 
(a) 3 Keb. as after Trial, becauſe a Verdict did not cure an iminaterial Iſſue but 


664. 6 Mod. (a) it ſeems to he now ſettled, that no Repleader ought to be allowed be- 


25.8. P. and fore Trial, becauſe the Fault of the ue may be helped by the Trial by 


that it is 
diſcretionary the Statute of Jeoſails. 


in the Court 
but not adviſeable, ſince the Verdi& may cure ie or informa Ifves. 


1 It is held by a Muititude of Aether that after a Demurrer the 
128 . Repleader i is not to be admitted, becauſe by the Demurrer the Parties 


Ridgew 
4 FI have put themſelves on the Judgment of the Court. 


Doct. pl. 311. 
Poph. 42. Savil 89. Latch 148. Leon. 79. Moor 461. pl. 644. 867. pl. 925. Rol. Rep. 271. 


And. 168. Lev. 142. 6 Mod- 102. 
a Demurrer; and in 3 Lev. 440. it is ſaid, that there was a Repleader after Demurrer and ſolemn 


Argument; but theſe Caſes have of late been denied to be Law. 


2 Sand. 319. It is ſaid to have been uſual in antient Times to award a Repleader 


2 Lev 12. upon a Writ of Error in B. R. but it ſeems to be now agreed, "pt , 


6 eg 4A can be no Repleader upon a Writ of Error. 12 8 


2 Salk, 679. It is held, that no Repleader can be awarded aſter 4 Default, | 


6 Mod. 3.— 
No Repleader aſter a Diſcontinuance. Comb. 323. Ld. Raym. 20. Salk. 219. pl. 4. 


1. The Definition and PRONE: | a Demurrer. 


| Peeling: :| A (3) Demurrer in () Pleading is an | Admiſſion by the avec Party 
Finch c. 40. of the Fact charged in the Count or Declaration, Plea, Replica- 
(3) comes, tion, &c. (d) and refers the Law — on ſuch F. att to the Judgment of 


ſays my Lord the Court. 
Coke, from c | 
the Latin Word Demorar i, to ao} in Law. Co. I. 71. b. = As there may be a Demurrer 


upon Counts and Pleas, ſo there may be of Aid Prier, Voucher, Receit, Waging of Law, and the 
For demurring on Evidence vide infra 136. (4) May be taken to the 
Rejoinder, &c. and to a Special as well as a General Plea; for all Parts of Pleading to Iſſue ought 


like. Co. Lit. 72. a. 


to be according to the Rules of Law ; and if any Part fail the Whole is gs and may therefore 
be demurred unto, Co. Lit. 72. a. Lil. Reg. 438. | 


Co Lit. 71, It is termed in me Books an Iſſue in Law, and as in a "<a 
215 — 1, claration, Plea, &c. there may be two independent Iſſues, wiz, a De- 
Reg. 2g murrer, which is che [fue 1 in Ta, determinable by the Court; and an 


R 8. 
AN Iſſue 


' 6 Co, 104. 1 8 | * | EO Pa : ; 5 
RE ; . LION 


It ſeems that at Common Low A Repleader was as well allowed before 


But in 3 Lev. 20. there is an Inſtance of a Repleader after 


Quod narratio, or Placitum Prediflum, c. materiaque in eodem contenta 


the Demurrer is ſaid to be joined. 


PLEAS anv PLEADING. . 


I Iſue in Fact, determinable by the Jury; but this muſt be underſtood as Dyer 21. a. 
10 diſtin Parts of the ſame Declaration, Plea, &fc, for it is never al- 8,7 b. 


lowed the Defendant to plead and demur to the ſame Fact, being a Du- 
plicity that would draw the Matter to different Judicatures, and would be 


vexalious and-expenſive, were it admitted; for in ſuch Caſe the Party 
would demur Specially to Form, and if he was over-ruled there, then he 


would deny the Fad. 


So on the Statute 4 5 Ann. c. 16. which enables Defendants by Leave 
of the Court to plead ſeveral Pleas, Fc. it hath been refuſed to allow a 
Defendant to plead and demur to the fame Declaration; for a Demurrer 
is ſo far from being a Plea, that it is an Excuſe for not pleading ; and it*Page 130 


 would'be abſurd for the Party to plead, and at the ſame Time pray that Caſes in E. 
he might not plead. Y . | | 


and Eq. 280, 
Halſon v. 


| | | | | | | Feferies. 
S But the Defendant may demur to one Count, and plead to another, for ſeparate Counts are as 
ſeveral Declarations, | ans 


If there be a Demurrer to Part, and an Iſſue for Part, the more or- n 
derly Courſe is to give Judgment upon the Demurrer firſt; but yet it 1185 N 


in the Diſcretion of the Court to try the Iſſue firſt if they will. Doc. pl. 116. 
| 3 3 | Palm. 517. 
* | S. P. becauſe the Jury can then aſſeſs the Damages on the Whole, 


If there be a Demurrer to Part, and an Iſſue upon other Part, andSalk. 219. 


Judgment be given for the Plaintiff upon the Demurrer, he may enter a — ey 


Mon pros as to the Iſſue, and proceed to a Writ of Inquiry on the Demur- 
rer, but without a Non pros he cannot have a Writ of Inquiry, becauſe on 
the Trial of the Iſſue the ſame Jury will aſcertain the Damages for that 


Part to which the Demurrer was. 


2. The Manner and Form of demurring ; and therein of joining in 
= | | Demurrer, and waiving thereof. =. 


The Words of a Demurrer, when to the Declaration, are Quia nar- Co. Lit. i. b. 
ratio, Ec, materiaque in eodem contenta minus ſufficiens in lege exiſtit, _ * 
Sc. and to a Plea are Quia placitum; Ec. materiaque in eodem conte nta fubſtantiaf 
minus ſufficiens in lege exiſtit, fc. unde pro defectu ſufficientis narrationis Part of the 


five placiti, &c. petit judicium, Cc. to which the adverſe Party replies Demurrer 
was in, tho? 
bon” & ſufficien in lege exiſiunt. Sc. & petit judicium, and thereupon ie Cut 
| held it a De- 
murrer, Vide 5 Mod. 132, 


In ſome Caſes a Man ſhall alledge ſpecial Matter, and conclude with Co. Lit. a. b 
a Demurrer, as in an Action of IJreſpaſs brought by J. S. for the 


7 Taking of his Horſe, the Defendant pleads, that he himſelf was poſſeſſed 
„of the Horſe until he was by one J. S. diſpoſſeſſed, who gave him to the 


Plaintiff, £c, the Plaintiff ſaith, that J. S. named in the Bar, and J. S. 


the Plaintiff, are all one Perſon and not divers; and to the Plea pleaded 


by the Defendant in the Manner, he demurred in Law; and the Court 
held the Plea and Demurrer good, and that without the Matter thus al- 


ledged he could not demur. 


In a Quare impedit the Patron pleaded one Plea in Bar, and the In- Leon. 139. 
The Queen v. 


cumbent the fame Plea by himſelf; the Queen demurred thus, 2ucad 2 
Separalia placita per Def ſefaraliter placitat' dicla Domina Regina neceſſe cases 


Vol. IV. | nenand others, 


1 PLEADING. 


non habet nec per legem terre tenetur reſpondere ; & per Cur, the Demur- 


reer ought to have been ſeveral on each Plea by itſelf. 
Salk. 220. If a Defendant demur in Abatement, the Court will notwithſtanding 
pl. 7- give a final Judgment, becauſe there cannot be a Demurrer in Abate- 
Dacminigue ment; for if the Matter of Abatement be extrinſick, the Deſendant muſt 


.Davenant. 
ide 2 plead it; if ſes; the Court will take Notice of it themſely es. 


Hawk. 

C. P. 334. A Fo Plaintiff and 3 have joined in the Iſſue, which is to 
Show. 213. be tried betwixt them, neither of them (a) can demur without the Con- 
0 Reg. ſent of the other; for by joining in the Iſſue they have admitted the 


(aj A De- Pleadings to be good, and lufficic nt to try the Iſſue. 


murrer to 
an Appeal hath been received after Iſſue joined. Cro. Eliz. 706. —Put it bath been adjudged, that 


2 Demurrer to an Indictment ought not to be received after Verdict. Sid. 208. 


So it hath been ed, 3 after a Demurrer 3 cannot be a 


Repleader; for the Parties, by their mutual Conſent, having put them 
Page 131 ſelves on the Judgment of the Court, cannot without Leave of the 


Cro. Eliz. Court replead. 
62, 318. 
3 Co. 52. b 


"ns 219. makes a Diſcontinuance, for there is no Difference between pleading over 
r when Iſſue is offered, and not joining in Demurter, but n over, 


Ld. Raym. 
20. 7 both are alike, and make a D:it continua nce. 


60lt is PE | 
that one may demur to a Demurrer for the Donbleneſs of i it, for a Demo er ought to 3 Forma lity 


and Certainty in it to avoid Barbariſm, and Inveigling of 'the Court; but if one that might demur 


doth not demur to it, but joins in the Demurrer, he cannot demur afterwards, for he hath flipped 


his Advantage. Lil. Reg. 438.—And in Cale of a Demurrer to a Plea in Abatement, it is ſaid one 
may demur upon that Demurrer. But per Holt C. J. that is where the Demurrer is not Spee | 


but if the Demurrer be proper and appoſite, you mult Join. Comb. 306. 


Skin, 217 It is ſaid, that there are the ſame Rules for joining in Demurrer as 


| = 47. e there are in Pleading; and that in criminal Caſes, not capital, the 
Jer * Courſe is to allow the Party tour Days to join in Demurrer ; but . 


Trial. 


State Trials, hath been held, that in capital Caſes the Party muſt join in Demurrer 


6 V. 229. Inſtanter. 

Cro. Car. If a Demurrer be entered it cannot be waived, except both the Plain- 
513. tiff and Defendant do conſent unto it, nor then without Leave of the 
31 Sg Court; becauſe by the Demurrer both Parties have ſubmitted the Matters 
LET in Law in Queſtion betwixt them to the Judgment of the Court. 

Li. Reg. A Demurrer is not to be allowed unlels it be ſigned 8 Counſel. 


436. But 2 
Demurrer upon a Challenge to a Jury i is * without a Counſel's or Serjeant's Hand; and as ſoon ag 


it is 4 on at the Bar, the ſame is to be entered without further Circumſtances, 3 Leqn. 22. 


What Fadts are admitted by a Demurrer. 


i It is laid down as a general and be Rule, that a Demurrer 
— 852 admits all ſuch Matters of F act as are nenn; pleaded, 

g Co. 69. 

Doct. pl. 119. Hob. 81. Sand. 363. Carth. 31. 


34 H. 6. 3. And therefore if in Watte the b demurs to ch 88 
Doc. pl. 117. and it is adjudged aga inſt him, there ſhall iſſue no Writ of Waſte, this 
heing admitted by the * but a Veit ſhall iſſue to _— of the 


But 


Damages. 


There cannot be () a Deinutter to a \ Pemurrer'; and if thay be, it 
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Point. 


PLEAS any PLEADING. 
But Matters not ſufficiently pleaded are not admitted by a Demurrer ; Hob. 56. 


ſo in a Demurrer upon a Matter in Law, ſays my Lord Hebart, though 


the Parties will join upon ſome one Point, upon which, if it ſtood alone, 
Judgment ſhould be given for the one Party, yet if upon the Whole Re- 


cord Matter in Law appears why Judgment ſhould be given againſt the 


ſaid Party, the Court muſt determine fo ; for it is the Ofnce of the Court 


to determine the Law upon the whole Record, and the Conſent of Parties 


cannot prejudice their Opinions, nor diſcharge them of their Office in that 

If in Covenant divers Breaches are aſſigned, ſome of which are good 2 Sand, 379» 
and others ill, and the Defendant demurs to the whole Declaration, the 380. 
Plaintiff ſhall have judgment for (a) thoſe which are well aſſigned, and for n 


the others ſhall be barred. ver for ſeve- 
ral Things, 


and among the reſt De duobus fulcris, the Defendant demurred, and Holt Ch. J. refuſed to give 


Judgment Qged Nil Caprat, ſay ing, the Plaintiff may take ſeveral Damages, and releaſe as to this, 


and then take Judgment as to the reſt, and all would be well. Salk. 218. pl. 1. 


* ; How far a Judgment on a Demurrer is peremptory. *Pazel 32 


It ſeems to be agreed as a general Rule, that a (6) Judgment on a 1 
Demurrer is as concluſive and binding, as if the ſame had been after 2 8 


Verdict, Se. 5 | : | f | enacts, That 


| 3 | 2 FR | | : | a Perion 
convicted of ſuch an Offence ſhall forfeit ſo and ſo, a Conviction on a Demurrer hath been held 


ſufficient, 11 Co. 58. Rol. Rep. 89. | | 


But upon a Plea to the Juriſdiction, Perſon, Writ, Aid prier, View, 


_ Effoin, 0 Voucher, and Demurrer joined upon ſuch Plea or Prayer, Jenk. 306. 


and ruled againſt him who demurs, there is only a Judgment to anſwer 10 xs peg 


over. pl. 5.—h 
| after a 


Demurrer a Perſon ſhall have the Advantage of his Age, Quere 3 H. 6. 46. Doct. pl. 116. 


It ſeems to be the better Opinion, that a general Demurrer, concluding Yide 2 
in Bar of an Appeal or Indictment, or a Demurrer to a Plea in Bar which Hauk. F. C. 
admits the Fact, or to a Replication to ſuch a Plea, is peremptory and?“ 


concluſive ; fo that if the Indictment be good, Judgment and Execution 

ſhall go againſt the Priſoner. „ 8 
But it hath' been adjudged, that if an Appellee demur in Law to an Dye: 38. 

Appeal by Reaſon of the Inſufficiency of the Declaration, or generally Cro. Eliz. 

demur to the Declaration, with a Concluſion Et petit judicium de narra- 188. 

tione illa, & quod narratio illu caſſetur, Fe. ſuch Demurrer ſhall not con- 


| clude him from pleading over to the Felony, either at the ſame Time with 
the Demurrer, or after it ſhall be adjudged againſt bim. 


But in criminal Cafes, not Capital, it the Defendant demur to an In- Cro. Eliz. 
dictment, c. whether in Abatement or otherwiſe, the Court, will not 2 5 
alt, Ent. 


2 0 . : 7 ** . 
give Judgment againſt him to anſwer over, but final Judgment; for ir 6. 


ſeems, that in ſuch Caſes there can be no Demurrer properly in Abate- 
ment, except it be to a Plea in Abatement, or to a Replication to ſuch a 


Plea. 
5. Of the Difference between a general and ſpecial Demurrer, 
A Demurrer is ſaid to be General or Special; (4) Genera! where no co Lit. 92:2, 


2 to Words of a 


particular Cauſe is alledged; Special where the particular Thing objected (4) The 


C 


* - n 0 . — 4 
* SCE Is 
440 „ „ — n 1 — 3 4, 


Vent. 240. : | . 
Good and that the Way was, when the Pleadings were drawn at the Bar, to 


Rule to be make the Exception immediately, and the other Party might mend if he 


Demurrers, 


5 0 PLEAS ANY PLEADING, 
General De- to is pointed out, and inſiſted upon as the Cauſe of Demurrer; and 
murrer are, herein it is ſaid, (a) that as a General Demurrer confeſſeth all ſuch 
Nod breve Matters of Fact as are ſufficiently pleaded, ſo he that demurs Spe- 
5 ah 7-119 cially can take no Advantage of any other Matter of Form than what 
& Jnateria he bath expreſſed in his Demurrer ; but he may of any other Matter of 
gue in eodem Subſtance. f OY =; | worth 555 e | 
content minus 3 


ſuſficienꝰ in lege exiſt, &c. A Demurrer, becauſe Incerta & caret forma, is a General De- 


murrer, Show. 242. Comb. 297. (a) 10 Co. 88. 


And herein it is ſaid, that the antient Practice was to demur Specially, 


obſerved in pleaſed, or might demur if he durſt venture it; and Hale ſays, that 
though now they are put in Paper, yet ſuch a Courſe ſhoula be obſerved, 


ſhew the that Perſons might not be caught by Demurrers contrary to the original 


* 


Cauſe of Intention of them. 
Demurrer. | 
2 Bulſt. 267. per Coke. 
page 133, But as the Law requires Regularity in its Proceeding, and that all 
Yelv. 38, Parts of Pleading ſhould be according to approved Precedents it ſeems 
Cro. Jac. 13.91 eſtabliſhed Rule, not to admit the Party to amend after a Demurrer 
Bulſ. 204, entered of Record; but it hath been held, that if the Plaintiff declares 
2 Vent. 143. and the Defendant pleads, and the Plaintiff replies and the Defendant 
3 Mad, 263. demurs, and the Plaintiff-joins in Demurrer, yet the Plaintiff may 
3 Mod. 235. Move to amend on Payment of Coſts, if the Cauſe be ſtill in Paper: 
| So may he withdraw a Demurrer not entered of Record, and move to 
+Some- amend, + | FEES os = g . N 
times, where . 


the Party demurring hath real Merits, the Court will, even after Argument, give Leave to withdraw 


a Demurrer, on Payment of Colts, 


Sand. 283. Alſo where a Perſon hath good Cauſe of Demurrer at the Time of his : 


Duppa v. 


Mayo. Demurring, no Act of the other Party afterwards will make it naught ; 


as if in Debt for Rent, the Plaintiff declares for more than appears by his 


own ſhewing to be due to him, and for which the Defendant demurs, the 
Plaintiff cannot afterwards enter a Remittitur for the Overplus ; for by 


| this Means the Defendant, by relying on his Demurrer, might be tricked 
1n his Defence | VV g 5 - 


But for the better underſtanding the Difference between a General and 


Special Demurrer, we ſhall briefly conſider, 


6. What Things are good on i general Demurrer, that would be other- | 


wile on a ſpecial one, 
| Herein the eſtabliſhed DiſtinQion is, : that Matters of Subſtance, that is, 
the Omiſſion of ſuch material Things as are necefſary to ſhew a Right 
For this Diſ- in the Plaintiff, or material for the Defendant in his Plea, may be taken 


tinction vide we of on a General Demurrer ; but Matters of Form merely muſt 

=» 3 i be ſpecia | 

e ſays my Lord () Hobart, requires in Pleadings two Things; ½, That 

Doc. pl. 118. it be in Matter ſufficient: 24ly; That it be deduced and exprefſed accord- 

12 i. ing to the Forms of Law ; and if either the one or the other of theſe be 
tch 185, | e ns | 


Rol. Rep. 112. Co. Lit. 92. 2. Hob. 127, 164. Hutt. 1g. Savil. 78, 87. Palm. 368. Leon: 44. 


2 Rol. Rep. 306. Sid. 308. Sand. 9, 81, 98, 337. 2 Sand. 190. 5 Mod. 18. Carch. 66, 88, Salk. 
291. pl. s. (% Hob. 232, 2 18. Rehm. 798. 7 Mod. 71. 2 Salk, 678. pl. 3. | 


wanting 


ly alledged, and afligned as Cauſes of Demurrer ; for the Law, 
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„ ſon that, upon ſome ſmall Miſtaking, or want of Form in Plead- 
ing, Judgments are often reverſed by Writs of Error, and oftentimes < 


4 conſtrained either utterly to loſe their Right, or elſe after long 
Time, and great Trouble and Expences, to renew again their Suits ; 
% for Remedy whereof it is enacted, That after Demurrer joined, and 
* entered in any Action or Suit in any Court of Record within this 
the very Right of the Cauſe and Matter in Law ſhall appear unto 


 « in any Writ, Return, Plaint, Declaration, or other Pleading, Proceſs, 
«© or Courſe of Proceeding whatſoever, except thoſe only which the Party 


„ gether with his Demurrer, and that no Judgment to be given ſhall 


b excepted, | 


4 entered, the Court, where the ſame ſhall be, ſhall and may, by vir- 
tue of this Act, from Time to Time amend all and every ſuch Im- 


There is a Proviſo in this AQ, that it ſhall not extend to criminal 
Proceedings. 


vantage can be taken thereof on a General Demurrer; but the Party Co. Lit. 72. 


Matter of Form, and clearly within the - above-mentioned Statute 27 pool 4. 
Elis. cap. 5. 85 e (a) In De- 
murrer for 


: Duplicity, it is not ſufficient to demur 2uta duplex eff, or Duplicem habet materiam, but the Party 


pl. 8. fer Helt Ch. J. 


murrer. | ; 
Plea which amounted to the General Iſſue, and the Plaintiff had demurredJ<2K- 306. 


the Colour of a Plea, but amounts to the General Iſſue, it is no Cauſe 


"1 


PLEAS and PLEADING. 

wanting it is Cauſe of Demurrer, with this Diſtinction, which ſeems to 

be founded on the Common Law, and is fully explained and confirmed 

by the Statutes 27 Flix. c. 5. & 4 Ann. c. 16. == 
By the 27 Eliz. cap. 5. ſed. 1. reciting, * That exceſſive Charges 

% and Expences, and great Delay and Hindrance of Juſtice hath grown 

jn Actions and Suits between the Subjects of this Realm, by Rea- 


« upon Demurrers in Law, given otherwiſe, than the Matter in Law 
« and very Right of the Cauſe doth require, whereby the Parties are 


« Realm, the Judges ſhall proceed and give Judgment according as 


« them, without regarding any Imperfection, Defect, or Want of Form 


« demurring ſhall ſpecially and particularly ſet down and expreſs, to- 


de reverſed by any Writ of Error for any ſuch ImperfeQion, De- 
« # fet, or Want of Form as is aforeſaid, except ſuch only as is before Page 134 


« And Cech. 2. it is further enacted, That after Demurrer Joined and 


« perfetions, Defects, and Wants of Form, as is before-mentioned, * 
other than thoſe only which the Party demurring ſhall ſpecially and | 
« particularly expreſs and ſet down, together with his Demurrer as is 
« aforeſaid.” | 


It hath been frequently adjudged, that if a Plea be double no Ad- 


muſt ſhew (a) ſpecially in what the Doubleneſs conſiſts, being only Rol. Rep. 


muſt ſhew wherein ; for the Statute, by requiring to ſhew Cauſe, intended to oblige the Party tolay 
his Finger upon the very Point. Salk. 219. pl. 35. 2 Ld. Raym. 798. 7 Mod. 71. 2 Salk. 678. 


As in Debt upon an Obligation for Performance of Articles, which Rol. Rep. 
was to pay fo much at two Days in certain, the Defendant ſays he 3 | 
paid accordingly, the Plaintiff replied that he had not, this was held 8 EO 
double Plea, becauſe it went to both Days, yet aided on a General De- om 

So if the Defendant pleads a Plea which amounts to the General Iſſue, ; co. 94: 2 
this is but Matter of Form, and muſt be taken Advantage of on a Spe- Doct. pi. 116. 
cial Demurrer ;. alſo at Common Law, if a Defendant had pleaded a Hob. 127. 


thereupon ; if the Defendant had refuſed to plead the General Iſſue, but 
Inſtead thereof joined in Demurrer, the Court determined it againſt him. 
Alſo it is held, that if a Special Matter is pleaded, which looks likes Mod. 18. 
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P LE AS and PLEADING. . 

of Demurrer ; as if in Debt you plead a Releaſe, though you might have 

given it in Evidence on Mil debet, yet it is no Cauſe of Demurrer ; fo in 

Debt tor Rent, if you plead Entry and Expulſion, it is no Cauſe of De- 

murrer, though it may be given in Evidence on Nil debet. 8 
Lil. Reg. But where an Act of Parliament gives the Party Privilege to plead the 
456. Generel ifſue, and he pleads Specially, if fuch ſpecial Plea be faulty the 
Plaintiff may demur to it; for though he needed not to have pleaded Spe- 

_ cially, yet having done fo, his Plea muſt be agreeable to the Rules of 


Lil. Reg, There muſt be a Special Demurrer to a Negaiive Pregnant, that is, a 
437-  Neg'+tive Plea, which doth alſo contain in it au Affirmative; and to an 


| Argumentative Plea, that is, a Plea which concludes nothing directly, 
but only by Way of Argument or Reaſoning, for the Court will intend 
every Plea to be good till the contrary doth-appear. 
Cro. Eliz. In Debt upon an Obligation to perform Covenants, the Defendant 
Ogletberp v. pleaded generally Performance of Coveran's, where ſome are in the Ne- 
Hyde: ef gative, and ſome in the Affirmative ; and this was eld to be but Matter 
* 856. of Form, and aided by the Statute 27 Elig. c. 5. except the Party ſnew- 
Co. Lit. 303: th for Cauſe of his Demurrer, that ſome of the Covenants are in the 
Negative, and ſome in the Affirmative, for the Court ſhall adjudge ac- 
cording to the Truth of the Matter ; but if any of the Covenants are in 
the Disjunctive it is otherwiſe, for the Court cannot know which of them 
in the Disjunctive he hath performed. „„ | | 
Comb. 29. In Debt upon a Bond for Performance of Covenants in an Inden- 
Gibbsv.Cepe. ture of Apprenticeſhip, ſeveral Breaches were affigned, and the Deſend- 
*Page 135 * ant demurred generally; and per Hol. C. J. you could not take Advan- 
tage of the Aſſignment of ſeveral Breaches even at Common Law, with- 
out ſhewing it for Cauſe ; and though in this Caſe there were the Words 
Incerta & caret forma, yet it was held but a General Demurrer, and 
| therefore ill. 5 ; a, ET. 
Hob. 233. But though Matters of Form are aided upon a General Demurrer, yet 
there muſt be ſufficient appear to the Court to ground their Judgments | 
upon; and it is not enough that the Party hath Right, but ſuch Right 
muſt be diſcloſed to the Judges in the Record fo as to enable them to pro- 
nounce upon it. : 1 N | V * 
And there it hath been held, that if an Executor or Adminiſtrator 
Hob. 233. brought an Action of Debt, and did not produce their Probate or Ad- 
But this is Dae g Fs ; SO Linares 
miniſtration, that this was not aided, _ er 


E 


by che ex- | | 


_ preſs Words of 4 & 5 Ann. 2 16. which vide Title Amendment, Letter (B). 


So if a Man plead a Conveyance of a Rent, or the like, that cannot paſs 
Hob. 233. k * | > RI” * . 
40 Co. 88. without Decd, without (a) producing the Deed in his Plea it is not aid- 
Cro. Jac. ed; for it is not enough for the Party to ſay that he is Executor, or that 
172, 613. the Rent was granted to him, but the Court muſt ſee and judge of it, or 


DF oe ”= elſe the Right appears not; and the adverſe Party may cauſe the Deed 


Frofert in be inrolled, which makes it a Part of the Pica, whereupon, the Court 
Cer. the ali judge whether it maintain the Plea or not. | . 


Deed plead- | | | on Fr on | : 
ed, is only Matter of Form, which the Party demurring cannot take Advantage of upon a General - 
Deinurrer, and that when Oyer of the Deed is demanded, it is preſumed that the Decd is in Court, 
and that ei legitur ; the Reading is the Act of the Court, Sid, 308, _ 5 


Hob. 233. So if the Means be wanting whereby the Right ſhould be made to 
appear, it is incurable ; as if a Man bring an Action of Debt upon an 
Obligation and produce it, but fays it was made beyond Sca, or docs 

+ Suppoſing not alledge a Place + where it was made, a General Demurrer ſerves ; 

Bond made and for the ſame Reaſon two Affirmatives without a Traverſe is not 

| | | | _ aided, 


FF 8 a . 
254, IS 


e ene, 
8 


„ 


3 


nis & contra pacem, or either of them, or of or for the Want of 


the Judgment of the Court; for, the Fact being agreed on, the Judges Dock. pl. 118. 
are the proper Expoſitors of the Law, and are to determine the ſame, 


rial be offered, and the Court diſallow or over - rule it, this is a proper 


PLEAS A PLEADING. 


_ aided, becauſe it admits no Trial, without which the Court cannot ſee; n 4 
the Right. | z | at Fort St. 


| 25 | George, in 
the Eaſt Indies, it is uſual to alledge it made there, under a Scilicet, at Meſimi nter, or wherever the 


| Breach, yet it ought to appear to the Court that the Plaintiff hath Cauſe 


of Action. ER nh | : 

But if in Debt. on an Obligation conditioned for the Performance of id. 370. = 

an Award, ſo as, £fc. the Defendant pleads No Award made, and the | ft 

Plaintiff replies, that ante exhibitionem bille, ſcilicet the 24th of June h = 
which was a Day within the Submiffion) the Arbitrators made an Awaid, 

Sc. and the Defendant demurs generally, the Plaintiff ſhall have Judg- 

ment; for tho' the Plaintiff ought to have replied, that the Arbitrators 


made their Award before the Day limited to them, yet this is Form only, 
and helped on a General Demurrer. | 


If in Deht on a Bond for Performance of an Award, the Defendant galk. 72. 


pleads No Award, and the Plaintiff ſets forth an Award with a Profert pl. 9. 


in Cur. and the Defendant craves Qyer, 4nd then demurs for Variance Fereland v. 
between the Award ſer out in the Replication and the Oyer, and the Marygold, 


_ Variances appear material, the Defendant muſt have Judgment; other 
wiſe if the Variance had been as to thoſe Parts in which the Award was 


void. | | 
It hath been. held, that a Declaration in Treſpaſs, not concluding Carth. 66. 
contra pacem Domini Regis was ill on a General Demurrer ; but this is cont. 

now helped by the forementioned Statute 4 C5 Ann. cap. 16. which Sid. 253. 

* enacts, That no Advantage or Exception ſhall be taken of or for an Page 136 
<< immaterial Traverſe, or of or for the Zefaulr of alledging the Bring- 

ing into Court any Bond, Bill, indenture, or other Deed whatſoever 
mentioned in the Declaration, or other Pleading, or of or for the 
Default of alledging of the bringing into Court Letters Teftamen- 

** tary or Letters ot Adminiſtration, or of or for the Omiſſion of Ji & 


** Averment of Hoc paratus eſt werificare per recordum, or of or for not £ \ 
alledging Prout patet per recordum ; but the Court ſhall give Judgment | 
according to the veiy Right of the Cauſe as aforeſaid, without re- 

garding any ſuch Imperfections, Omiſſions, and Defects, or any other 

Matter of like Nature, except the lame ſhall be ſpecially and particu- 

„ larly ſet down and thewa for Cauſe of Demurrer.” | 


7. Demurrer to Evidence. 
Demurter to Evidence is an Admiſſion of the Truth of the Fact al- Co. Lit. 72. 


ledged by the adverſe Party, or an Acknowledgment, that the Evi- Allen 18. 


dence produced by him at the Trial of the Cauſe is true, but denies 294. oy 
aym. 404. 


its Operation and Effect in Law, and thereupon he demurs, and prays, jon. 146. 


and not the Jury ; but if a Matter of Evidence which is thought mate- 


Matter 


Matter for a (a) Bill of Exceptions, + which the Judges are compellable 


r to fign; alſo (5) if the Court over- rules one who offers to demur upon 
Die Lie 
1 / E. 4 0 « ' - 
3 which the Statute in that Caſe provides. 
1 "> and Cro, Car. 341. Cort and The Biſbop of St. David's adjudged. ——Jon. 331. S. C. by 
which it appears, that a Bill of Exceptions was tendered and ſigned. | | 


+ As to Bill of Exceptions, when proper, how to be made and its Form, vide Buller's Ni. Pri. 309, 311. 


Co. 104. 4. If in Ejectment, or any other Action, the Plaintiff gives in Evidence 
Baler'sCaſe. any Matter in Writing or Record, or a Sentence in the Spiritual Court, 


Cro. Eliz. and the Defendant offers to demur thereupon, the Plaintiff cannot 


adjudged. 

becaule dence. | 
there cannot 1 5 
be any Variance of a Matter in Writing. 


- 751-25: ©. \efuſe joining in Demurrer, but muſt do the ſame, or waive his Evi- 


« Co. 104. Alſo if the Plaintiff produce Witneſſes to prove any Matter of Fact, 
Cro. Eliz · upon which any Queſtion of Law ariſes, and the Defendant admits their 
252. Teſtimony to be true, in ſuch Caſe likewiſe the Defendant may demur ; 


S. C== fo the Plaintiff may demur upon the Evidence offered by the Defendant 


Where it is : G 

ſaid, that Mutatis mutandis. 
Party offers to demur upon any Evidence given by Witneſſes, the other, unleſs he pleaſeth, ſhall not 
be compelled to join; becauſe the Credit of the Teſtimony is to be examined by a Jury; and the 


Evidence is incertain, and may be inforced more or leſs, but both Parties may agree to join in De- 


murr er upon ſuch Evidence. Alſo it is ſaid, that in a Demurrer upon Evidence the Party demur- 


red unto may demand Judgment of the Court, whether he ought to join in the Demurrer ; for if 
there be not a colourable Matter to ground the Demurrer upon, the Court will not force the Party 


to join in it, but will over-rule it, that Juſtice may not be trivolouſly delayed. Lil. Reg. 437. 


But in the Caſe of the King, he by his Prerogative is not obliged to 


Co. Lit. 72. a. join in any Demurrer; but in caſe any Doubt ariſes, the Court may 


Dyers2-P-8-jreR the Jury to find the Matter ſpecial, and thereupon determine what 


Cro. Eliz. 


752. 

g Co. 1060. F „„ 5 5 
S P. — The King by his Prerogative may waive his Iſſue and demur in Law, & e cent.“ Plow, 85. a. 
236. | . N 5 5 1 | | 


PaulPinder, 


laid to be ful whether it be true or no, becauſe offered to be proved only by Pre- 


reſolved, ſumptions and Probabilities, and the other Party will demur thereupon, 
Stile 22, 34. he that alledges this Matter cannot join in Demurrer with him, but 


S. C. ought to pray the Judgment of the Court, that he may not be admit- 
ted to his Demurrer, unleſs he will confeſs the Matter of Fact to be true. 


OE Ms As if it be alledged by one Party, that there is ſuch a Writ, which 


Allen 18, is denied by the other, and thereupon there is a Demurrer to the Evi- 


dence; upon this there can be no judgment given, tor the being or not 
being ſuch a Writ is Fact that the Jury ſhould determine; but in this 


Caſe a Writ ſhould have been admitted iel quel, and then the Effect 


thereof might have been determined by the Court; and in this Caſe 


both Parties having miſbehaved themſelves, the one in offering, and 
the other in joining in Demurrer, the Court held, that Judgment could 


not be given for either, but that an (c) Alias wenire facias ſhould be 
awarded. | SVV ih La Sen 


(e) In Stile 
by Rolle, that a new Fenire facias ſhould g0 in the ſame Manner, as if 2 ſpecial Verdict be fourd in- 
tufficient; but in Allen 18. the Opinion of the Court was, that an Alias wenire facias ſhould be 
awarded, and not a Fenire de novo, becauſe no Verdict was given. | 


Evidence, this is a proper Caſe for a Bill of Exceptions, and the Remedy 


* Page 137 * He that demurs upon Evidence ought to confeſs the whole Matter 
Allen 18. of Fact to be true, and not refer that to the Judgment of the Court; 
Fright v. and if the Matter of Fact be uncertainly alledged, or that it be doubt- 


Upon 
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©. ditionally, vis. if upon the Argument of the Demurrer the Law ſhoul 


PLEAS any PLEADING 
: Upon a Demurrer to Evidence, though the Matter of Fact be con- Plow. 408. 


feſſed, yet the Jury may enquire of the Damages, and aſſeſs them 3 


Sti! * 
pe for the Plaintiff, then ſo much, c. Alſo it hath been (a) reſolved, (a)Cro. Car. 


that the Damages may be enquired of by a Writ of Inquiry of * 143. Darreſe 
when the Demurrer is determined; and it is faid to be the moſt uſual v. Newbotr. 
Courſe, when there is a Demurrer upon Evidence, to diſcharge the Jury 


without more Inquiry. 


Error of a Judgment in the Palace Court in 4ſſumpfir, where to prove Lev. 87, 

the Conſideration an Arreſt was to be proved by the Plaintiff ; and for Fizz-Harri: 
that he did not produce the Writ the Defendant demurred on the Evi- v. Boiun. | 
| dence, and thereupon Judgment was given for the Plaintiff: Aud noc 

to reverſe the Judgment it was ſaid for the Plaintiff in Error, that the 

King's Writs are Matters of Record, and are not to be proved but by 
_ themſelves; and it was agreed by the Court, that the Writ ought to 

have been produced in Evidence, but by the Demurrer it is confeſſed, 

the Arreſt being Matter of Fact, though it be to be proved by a 

Matter of Record ; and the Jury might of their own Knowledge know 

that there was a Writ ; and by the Demurrer on the Evidence all Mat- 
ters of Fact are confeſſed that the Jury could know of their own 
Conuſance. OR | | 


— 


(o) Plea at what Time to be put in, and the 
CTeremonp requiſite therein. 


IF the Defendant negleQs to put in his Plea, when the Rules for plead- Lil. Reg. 36, 
IL ing are out, the Plaintiff may ſign judgment for want thereof; but 37- 
if the Matter which is to be pleaded is difficult, the Court will upon 

Motion grant the Defendant longer Time to put in his Plea than 
otherwiſe by the Rules of Court he ought to have; but without Leave | 
of the Court he cannot have longer Time, becauſe the Court is to judge *Page 138 
whether it be neceſſary to plead ſuch a Plea as requires longer Time to 
conſider of than ordinary; and ſhonld it be orberwiſe, the Defendant | 
might upon ſuch Pretences delay the Plaintiff without Cauſe. | - Enn ae 
. | 5 1 | | 3 now to grant 
Time, by Judges Order, obtained on Summons for that Purpoſe, 

_ Alſo where the Plaintiff doth keep any Deed or Writing or other Lil. Reg. 37. 

Thing from the Deſendant which doth belong unto him, and whereby 
he is to make his Defence, and is difabled by the Retaining thereof to 

plead for his beſt Advantage, the Court will upon a Motion grant an 

Imparlance to the Defendant till the Plaintiff do deliver it to him, or 

bring it into Court. and alſo a convenient Time after till he can draw up 

his Piea ; for the Law gives every Defendant convenient Time to make 

his beſt Defence; and in this Caſe, if the Plaintiff be delayed it ſhall be 

adjudged his own Default | 5 | 

So where an Executrix was ſued by ſpecial Original, it was moved, H. „Ces. 
that being Executrix ſhe might impanrl. till next Term, that ſhe might jn B. 1 
know how to plead with Safety; the Motion was granted for four Ssellgravev. 
Days to plead, and afterwards for three more; but the Court refuſed Merris Ex- 
to enlarge it to the following Term, becauſe of the Inconveniency that vie hand 
| 3 | | | | S P. ſo 

ruled between the Bank of England v. Morris. 2 Stra. 1002, 1028, Hardw. 165, 2 Barnard, K. B. 183. 
. | ; | might | 


ecutor of H. 


PLEAS- AND PLEADING. 


| might accrue to other Creditors ; and in doing of it thus far obliged 
the Defendant to enter into Terms not to acknowledge Judgment in the 
mean Lime to other Creditors that were in equal ä with the Plain- 
+ Now, if tiff nor to do any Thing to his Prejudice, + | | 


Defendant | 
obtains, by Judges Order, Time to plead, it is cuſtomary to inſert the like Condicions 


T. ;Geo. 2. 80 a Defendant had Time to plead given till the ſecond Day of the 

5 * . xt qu next Term, upon Affidavit that four Days before the Declaration deli- 

Rob ofa vered he was and f|ti]] continued to be fo * in Mind that he 
could not make his Defence. | 

« Mod. 215. When a Perſon appears upon a Recognizance, or in propria perſona, ; 

| or is a Priſoner in Cuſtody upon any Information for a Miſdemeanor, 

where no Proceſs iſſued out to call him in, by the Courſe of the Court, 
in theſe Caſes he muſt plead inſtanter. 

Comb. 3. "Thoſe that come in upon a Habeas Corpus or A ent muſt plead 

per Aſton. the ſame Term without . giving che ordinary Rules, which 

8 This muſt are eight Days. 8 8 

depend on 2 

the Situation of the Cauſe when removed, the Time when be Habeas is | returnable, and the Perſon 

who ues it forth, &c. | 


Comb. 261. A Plea 1 in Abatement vaſt” be pleaded within four Days, without ſpe- 
cial Leave from the Court, becauſe the Perſon coming in by the Proceſs 
of the Court ought not to have Time to delay the Plaintiff; alſo ſuch 
' Plea by the 4 & 5 Ann. cap. 16. being for Delay is not to be received, 
| unleſs on Oath, and probable Cauſe'ſhewn to the Court. 
| Comb. 19. Upon a Reſpondeas Oufter they have uſually four Days Time to plead ; 
| but this is ſaid to be in the Diſcretion of the Court. 5 
M4 Ces y the Rule of the Court, as many Days are allowed for the Defend- 
ay R. ant to plead after Oyer given, as 0 had by the N. of the Court at 
drews v. the Time of Oyer demanded. _ 


 Deingley. 
| 1 877. Barnard. K. B. 368. S. 0 but S. P. does not appear. , 


M 7 Geo. 2. Defendant had an Order by Conſent from a Judge for dude Days | 
in B. R Time to plead, and at the Expiration of the eight Days Plaintiff | 
Starkie v. ſigned Judgment, without giving a Rule to plead; & per Cur. the 
HORS. Judgment is regular ; Rules are only to give the Parties Notice when 

they are expected to plead, here the Defendant's praying Time to 
plead excludes any Preſumption that the Plaintiff has not given him ſuch | 
Notice. 
2 Lil. Reg, If the Defendant doth not plead according to the Rules of the Court, : 
298-9. ſo that the Plaintiff may enter Judgment upon a Mil dicit, yet if after 
the Rules are out the Defendant do put in his Plea into the Office before 
*Page 139* the Plaintiff hath entered his Judgment, this Plea is to be accepted, 
and the Plaintiff ought not then to enter his Judgment ; and if he doth, 
the Judgment may be ſet aſide for Irregularity. 
2 Lil, Reg. Every ſpecial Plea muſt have Counſel's Hand, otherwiſe it will be re- 
9 jected, and the Plaintiff may ſign Judgment; but if there be two De- 
fendants, and one pleads a general Iſſue, and the other ſpecially, and 
both are on the ſame Paper; though the ſpecial Plea is not ſigned, the 
Plaintiff cannet reject the general Iſſue, and take Judgment againſt both; 
for if he does the Judgment is totally erroneous, and if Execution be 
fued Reſtitution ſhall be awarded; but the Plaintiff may a take 
Judgment againſt him who pleaded ſpecially 


A fo- 


FEI 
\ foreign Plea muſt be ingroſſed in Parchment, and ſigned by Coun- 
3 = in upon the (2) Oath of the Defendant, that is, he muſt Lil Reg. 299. 


| Twear that his Plea is true, or ſuch a Plea is not to be received; becauſe 35 3732, 
thereby he endeavours to oult the Court of its Juriſdiction. Het. 126. 


a) If one 
will not ſwear a foreign Plea, where he ought to do it, the Plaintiff may enter 2 upon 4 
Ni pil dicit. Stile 22. | > 
Error was aſſigned, that the Defendant in the Writ of Error was dead Sid. 172. 
before the firſt Judgment given, and it appearing by Affidavits that he en 477» 
was alive, and that it was a Trick merely for Delay, the Court de- 38 58, 
termined to over-rule the Plea, unleſs the Plaintiff would {wear that it 
was true. | | 


(P) Continuance and Diſcontinuance in Pleading. 


XI Common Law no Plea could be determined but in the Preſence gro. Diſcen- 
of the Parties, unleſs Default was made by one of the Parties, and zinuance (i). 
not excuſed ; and therefore by the Stature of Yeſtm. cap. 28. to ſave (2). 
Delays at the ifs prius, they ordered, that the Inqueſt ſhould be taken, 6 Mod. 253s 
though the Defendant made Default, and did not appear ; from hence 487-8. J 
it bec me necefſacy, after Iſſue joined, that there ſhould be Conti- Cro. Jac, 
nuances from Time to Time till the Verdict was taken, as before Iſſue 528. 
joined, a Continuance was given the Defendant from Term to Term until Cre. Car. 
his Plea was put in; and if theſe Continuances were not entered from“. 
Term to 'Ierm, the Defendant was without Day in Court; and wherever 
he was fo, there was an End of the Proceedings in that Writ ; for he had 
fulflled the Command of that Writ in appearing, and the Court might 
give Judgment againſt him if he did not plead ; and if the Court neither 
gave him Leave to plead, nor gave Judgment againſt him for want of a 
Plea, he having fulfilled the Writ, the Matter was at an End; ſo if he had 
pleaded, and the Court had not given a Day to the Parties to prove their 
Allegations, there likewi e, the Defendant having appeared, the Writ was 
complied with, and the Matter at an End, ualets the Court gave farther 
Time to verity rhe Allegations ; and therefore in ſuch Caſes there muſt be 
Contingances till the Verdict. e | 
So upon a Demutter, or after a Verdict given, if the Court give Time Rol. Abr. 
to cos ſider of their Judgment they muſt give Day to the Parties, becauſe 484. 
they can determine nothing in the Abſence of the Parties, and the Com- 3 Bult. 233. 
mand of the Writ being complied with by the Defendant's Appearance, re he he?” | 
the Effect of the Writ being anſwered, it is at an End; and the Court can,,, 8. P. i" 
give Time only from one Term to another ; for, if they could give Day cent. but is 
to a ſecond "Ver, they might give it to a 5th, 20th, or 100, and they not Law. 
would have Power to delay ad infinitum. | 2 
* If a Man declares in an Action upon the Statute of Monapolies, as Page 140 
the King's Patentee of Soap, and after the Deſendant in Eaſter Term Rol. Abr. 
pleads, that the King did not make any ſuch Letters Patent, and Iſſue 483. 
is joined thereupon, and Day given to the Plaintiff till Mich. Term, but Sale 339. 
there is no Continuance between Eaſter and Trinity Term, it-is a Diſcon- gad. 
tinuance; for though the Court might give Day to bring in the Letters judged. 
Patent ia Mich, lerm, omitting Trinity Term, yet there ought to be a 
EE perks 5 | | ts Continu- 


4 
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till Trinity Term, or otherwiſe it is a Diſcontinuance. 
Rol. Abr. In Ejectment, if the Defendant at the Day of Niſi prius at the 


Continuance between Eaſter and Trinity Term by a Curia adviſare wult 


486. Aſſizes pleads, that the Plaintiff entered into Parcel of the Land pend- 


Lane 81, 36, ing the Writ, and the Juſtices of Miſi prius accept the Plea, and diſinifs 


$2 Hugh the Jury, though they do not give any Day to the Parties, in Banco, 
Brown's yet this- is not any Diſcontinuance, although the Plea is collateral , 
Caſe. for the Day of Ni/: prius and the Day in Bank are but one Day, for 
| the Court in Banco gave Day to the Jurors in Banco niſi prius Juſtici. 
arii ad aſſiſas venerint, and to the (a) Parties Day is given there abſo- 


(a) If the 
iſſue is found lutely. 
againſt the EE 


Defendant, it is not material whether he had a Day given in Banco or not; becauſe he hath nothing 


further to do but to diſcharge himſelf. Palm. 333. Cro. Car. 236. & vide Cro. Jac. 528. 


Na It a Man recovers upon Demurrer, or by Default, c. and a Writ 
488. Pipe of Inquiry of Damages is awarded, there ought to be Continuances from 


v. Agar. Term to Term between the firſt and ſecond Judgment, otherwiſe it will 


Rol. Rep. be a Diſcontinuance; for the firſt is but an Award, and not compleat 


But 3 Bulſt. | 

208. 8. Co TS. 

1s held by | 1 | Rs a een 55 „„ 

the Clerks, that there is no Neceſſity to have a Continuance entered after the Writ of Inqui 
awarded; and per Coke, it is good either Way.——It a Judgment be given in Treſpaſs, or other 
ſuch Action, by Default or upon Demurrer, and a Writ of Inquiry of Damages awarded, returnable 
the next Term, no Continuance per idem dies ſhall be given to the Defendant, becauſe he is out of 
Court by his own Default; ſaid to be the conſtant Courſe of the Court of King's Bench. Rol, Abr. 


486. But for this vide 11 Co. 6. b. Cro. Eliz. 76, 144, 774. Rol. Rep. 31. Godb. 195. Sid. 16. 


408. 8. ©. till the ſecond Judgment upon the Return of the Writ of Inquiry of Da- 


* 


** 


see Com, Dig. 5 V. 155, 186. 5 


Rol. Abr. In an Action of Debt in an (3) inferior Court, if the Defendant ac- 
486. knowledges the Action at one Couft, and no Judgment is entered at 


Thernten v. this Court, but at the next Court Judgment is given for the Plaintiff; 


* it there be no Continuance between the ſaid Courts, this is a Diſcon- 
(5) That tinuance. "" Re re no 5 


the Proceſs 


in an inferior Court muſt be returned at a Day certain, and ought to be to the Court as well as to the 


Day. Vide Cro. Eliz. 105. Cro. Jac. 314. Stile 88, 66, 70, 122. Cro. Car. 254, 2 Bulſt, 36, 


Mod. 81. 2 Mod. 59. But if a Continuance be made in an inferior Court ad proximam Curiam 
ibidem tenendam, without alledging any Day to which it is adjourned, yet if the Court be to be held 
by Cultom, not at any certain Day, as every Week, or de tribus in tres, Ec. but die June, when the 


Judges thereof pleaſe, this is a good Continuance, Cro. Car. 254.——lIn a Pie- Powder Court the 


E djournment was enteied Idem dies datus eſt, where it ſhould have been Eadem hora, yet adjudged 


good. Moor 489. pl. 637. 8 


SA s to the Courts in London, ſee 2 Sho. 424. 


Oro. Jas. If in an Action upon the Caſe in an inferior Court the Defendant is 
757; eſſoigned, and hath a Day per eſſoigne, and the Plaintiff abet eundem 
Leite v. diem, at which Day the Defendant being demanded appears not, but 


4 makes Default, & habet diem per defaltam ſecundum conſuetudinem wille 
given by the Court, Cc. this is a Diſcontinuance ; for when the Defend- 
ant made Default he was out of Court, and (c) ſo no Day could be given 


(), For this | him; and the Cuſtom alledged cannot help that which is againſt the 


vide Cro. 
Car. 341. Common Law. 


3 331. = 
Velv, 1:5, Stile 328, 329. 
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Part, and does not anſwer to the Reſt, and the Plaintiff demurs generally, 2 


"PLEAS any PLEADING, 
2 Fin a Qu ewarranto againſt a Corporation, for uſing a Fair and“ Page 141 
Market and taking Toll, &c. Iſſue is taken, whether they have Toll by 


- Preſcription, or not, and it is found for the Defendants; the Attorney Hard. $04. 


General may yet proceed to take Iſſue upon the Reſt, for in the Caſe of ray Ce- 
the King there is no Diſcontinuance before Judgment. 3 - 

: | 155 . Faradaw: 
That when the King is Party no Day is given to him, becauſe he is always preſent in Court, Rol. 
Abr. 486-7. 3 | e . 


In an Action after Iſſue joined, and a Verdict for the Plaintiff, the Rol. Abr. 
Plaintiff cannot diſcontinue the Action without the Conſent of the De- 48). 


fendant; and if he will not enter the Judgment, the Defendant himſelf But for 
may enter it. | 4 5 = 


this vi de 

Stile 336. 
5 Sid. 60. 

Lev. 48. Mod. 13.— Where there has been a Diſcontinuance after a ſpecial Verdict. Latch 216. 


Hetl. 3. Cro. Car. 575. Salk. 178. Where by the Courſe of the Court the Plaintiff may diſ- 
continue without Motion, paying Coſts, Stile 366. Leon. 105. — Where after a Demurrer by 


Leave of che Court. Cro. Jac. 31). Cro. Car. 195. March 24. Stile 120, 134, 306, 309, 310, 


382. Allen 20. Sand. 23. 2 Sand. 74. Sid. 84, 306. Lev. 227, 298. 2 Lev. 118, 124. Mod. 


41. Bull. 217. 


If a Man vouches for Parcel, and as to the Reſt makes no Anſwer, and 18 E. 3. 40. 
the Demandant does not take Advantage thereof by Prayer of Seiſin, but Rol. Abr. 
ſuffers the Proceſs to be continued againſt the Vouchee in Right of the“ s?7. 
Parcel, all is diſcontinued. . 2 | | | 

If the Tenant vouches for all the Demand, and the Proceſs upon the 3 3. 40. 


Voucher is made for leſs than it is, all is diſcontinued. 5 Abr. 

In an Action for Treſpaſs a Diſcontinuance in Parcel is a Diſcontinuance*? — ws 

ide Wh, ” RoL der 
In Treſpaſs for ſeveral Things the Defendant pleads a Plea in Bar for! C. FS 


l | Rep. 
the Plaintiff ſhall not have Judgment againſt the Defendant ; for the De- 13s, — 


murrer was by Intendment upon the Bar, and not for want of Pleading to 2 Bui. 325. 


But 
where for 
want of an- 


the Reſidue ; for he ought to have prayed Judgment upon Az dicit for it, 
ſo all is diſcontinudde. | | | 


5 ſwering to Part all is diſcontinued, vide Brownl. 228. Carter 31. 2 Mod. 289. Yelv. 65. Sid. 223. 


If a Plea begins with an Anſwer to the Whole, but in Truth the Salk. 179. 


Matter pleaded is only an Anſwer to Part, the whole Plea is naught, Pl. © 


Ld. Raym. 


and the Plaintiff muſt not demur, but take his Judgment for that as by pl. 9. S. P. 
Nil dicit; for if he demurs or pleads over, the whole Action is diſcon- 


tinued. Is | 
In Indebitatus Aſumpſit the Defendant pleaded an Attainder of High Salk. 177. 


Treaſon in Diſability; the Plaintiff replied a Pardon, prout per exempli-pl. , Biſſe 


v. Harcourt. 


fication' inde, Fc. (which was held good) & petit judicium & damna ſua; Id. Ram. 
to which it was demurred ; and held that there was a Diſcontinuance by 338. 27, 
the Miſconcluſion of the Replication, for an ill Prayer of Judgment is 
as none. ** = 2 

It is ſaid, that the Courſe of the Court of King's Bench is to enter no 


Continuance on the Roll till after Iſſue or Demurrer, and then to enter the _ Abr. 
Continuance of all upon the Back (a) before Judgment. (4) A Diſ- 


continuance 


can never be objected pendente placite, for beſore Judgment it may be continued at the Pleaſure of 


the Court, though not after Judgment in another Term, Cro. Jac. 211. But at what Time Con- 
tinuances may be entered, vide Savil 34. Lit, Rep. 4. Cro. Car. 236, 


In 


9 np a m4 
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| | | PLEAS any» PLEADING, 
Salk. 179. In Debt the Declaration was of Michaelmas Term, and the Plea Roll 
pl. 7. Curtius of Eafter, and no Continuance entered, and this upon . Demurrer was 
L = N ſhewed to the Court as a Diſcontinuance; but they ſaid the Practice is 
872. m. never to enter Continuances till the Plea Roll be entered up, though the 
| Declaration be of four or five Terms ſtanding. | 
*Page142 lt the Plaintiff be Nonſuit, by which the Defendant is to recover 
5 Coſts, if the Plaintiff will not enter his Continuances, on Purpoſe to ſave 
5 Abr. the Coſts, the Defendant ſhall be ſuffered to enter them, and ſo recovet 
Like Point his Coſts. VV : 5 
in Gedb. 5 
219. Cro. Jac. 35, 316, 317. 


Yelv. 5,6. If in Treſpaſs for breaking his Houſe, and taking and carrying away his 
* 1 5 Goods, the Defendant juſtifies the Whole, and the Plaintiff gquoad frac- 
20 2 tronem domus, and the taking the Goods, nec nou materia in ea contenta, 
adjudged. Jemurs upon the Defendant's Bar, and the Defendant joins in Demurrer 
in this Manner, Quia platit” præ did“ guoad frationem domus, and the 
taking he Goods ſufficiens, Ic. and thereupon Judgment is given, here 
is à Diſcont inuance; for in the Offer of the Denutier ex parte querentis 
nothing is alledged Specially, but only gquoad Breaking of the Houſe, 
and Taking the Goods; and though the ſubſequent Words nec non ma- 
teria in ea contenta go to all the Matter in bar, vis. the Aſportation; 
yet, when the Defendant joins in Demurrer, he joins but Specially guoad 
the Breaking the Houſe, and Taking the Goods, but ſays nothing as to 
Carrying them away. „ 5 5 
| If upon a Writ oi-Error upon a Judgment in Ejectment the Plaintiff 
Yelv. 117. aſſigns tor A rror the Want of an Original, and the Defendant pleads, that 
Conn ad- ſuch a Day an Original was delivered to, &c, and concludes to the 
judged, and Country, and thereupon the Judgment is reverſed; here is a Diſcontinu- 
the Judg- ance ; {or when the Defendant concludes to the Country where the Mat- 
„ ter of his Plea, wiz the Delivery of the Original, was triable by Record, 
te: and the Plaintiff does not reply or demur upon the Defendant's Plea, here 
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B. R. in Ire-1s not any perfect Record. 
land re- 1 | 1 | „ 
verſed upon 2 Writ of Error here accordingly, & vide Yelv. 138. 


11 Co.5,6. In an Action of Treſpaſs againſt A. B. and C. A. confeſſed Judgment, 
| ID and B. and C. pleaded ſeverally Not guilty, and ſeveral Venires were 
30. d. C. awarded to try theſe Iſſues, Ic. but no Day given to A. and it was re- 
ſolved upon a Writ of Error upon a Judgment in Banco, that it was ac- 
cording to the Coutſe of that Court, and that if it was a Diſcontinuance 


it was helped by the (a) Verdict againſt B. and C. 5 

(a) By the ( Q) Plea 
32 H. 8. ; | R F Ys | | 

4 30. Diſcontinuances are aided, ſo that there be a Verdict for the Plaintiff or Defendant; in the 
ConſtruQion of which it hath been held, that if as to Part the Defendant joins Iſſue, but ſays nothing 
as to the Reſt, and this Iſſue is found for the Plaintiff, he ſhall have ſudgment. 11 Co. 6. b. 2 Leon. 
194 -Godb. 55. Rol. Rep. 161. Cro. Jac. 353. Hob. 187. Golſb. 109. Bulſ. 25. Carter 51. 
3 Lev. 39. Salk. 179. pl. 8. 180. pl. 9. 2 Ld. Raym. 856, 1121. 7 Mod. 24.— But if the 
Matter is pleaded to the Whole, though in Fact but an Anſwer to Part, this is a bad Plea, and not 
helped by the Statute. Hard. 331.——That Diſcontinuances, as well on the Part of the Plaintiff as 
Defendant, are aided. Cro. Eiiz. 489. Cro. Jac. 528. That Diſcontinuances, in inferior Courts 
as well as Superior, are aided, being within this Ac. Salk. 177. pl. 2. Þ 285 | 


— 
— "_ 


+ ConTinvance of SviT or Proctss, 


When neceſſary.—— Defendant in Cuſtody on capias ad Satisfaciendum diſcharged on written, 
Agreement; above a Year after new Captas ad Satisfaciendum iſſues without Continuance on the Roll; 
it ſhall be ſet aſide. Barnes 205.,—On Nulgiel Record, Plaintiff may continue the Day for bringing ia 


the Record. Barnes 84,—H ben not.—Continuancenced not be entered in Record of V/ Prius; there- 
. | | TY. „ Con | ns fore, 


PLEAS any PLEADING. 
( Plea Puis darrein Continuance. 


7 HE Defendant can regularly have but one Plea, on which, if Doc. pl. 297. 
5 there be an Iſſue or Demurrer, the Cauſe is to be determined, Salk. 178. 
| becauſe there can be but one Verdict in a Cauſe ; but if any new Mat- Pl. 5: 

ter happens pending the Writ, he may plead it after a former Plea — Raym. 
pleaded, provided he plead it before the next Continuance after ſuch **' 
new Matter has happened, which is called a Plea Poſt darrein Conti- 
' nuance, becauſe ſuch Matter being new it was not in his Power to plead 
it when his former Plea was pleaded; and it would be hard, becauſe 
he had pleaded to elude him from an Advantage which he had not at | 
* the Time of Pleading, ſince there was no Laches in him; but this he*Page 143 
cannot plead after a Continuance, becauſe having ſuffered the former | 
Plea to continue he reſts upon it, and waives the Benefit of any new 
Matter. | _ | 

In Debt againſt an Adminiſtrator, after Demurrer joined, the Admi- Moor 87 1. 
niſtration was repealed, and granted to another, for which the Defend- pl. 12 10. 


ant 


1 8 3 
— 


fore, if after Iſſue joined, and before Day of Ni Prius, one of Defendants dies, Suggeſtion of it, and 
Venire facias between Plaintiff and ſurviving Defendant, & jurata at the Foot, agreeable thereto, is 
good. Barnes 469.——How it ſhall be entered, —When the Trial is deterred, if the Venire facias is re- 
turned and filed, the proper Entry is, that the Jury Penitur in reſpect'; if it be not filed, enter a nor 
miſit breve ; either Way will prevent a Diſcontinuance. Rex v. Hare & Man, H. 6 G. Stra. 266. 
If proper Continuances are entered on the Plea-Roll, the Want of them on the N Prius Roll 
is not material. French v, Wiltſhire, M. 11 Geo. 2. Andr. 67. If to Declaration of Trinity, 
there is Imparlance to Michaelmas Term, and Defendant procures Judge's Order for Time to plead 
till the 14th of Decembe?, the Imparlance ſhall be continued to quinden. Mart. Barnes 161. 
At what Time.——If Bill'is of Eaſter, and in Trinity Defendant pleads, and Iſſue Joined, and Paper 
Book delivered without Continuance from Eaſter to Trini!y, it ſhall not be ſet aſide; for it may be 
entered at any Time on the Roll. Willes v. Mood, M. 4 Geo. 3. 2 Will, 203. 


Dis CON TINVUAN E. 


What ſball be.— lt is not a Diſcontinnance, though no Day is given to the Tenants in Dower to 
appear on the Return of the Writ of Inquiry; or it is aided by Statute 4 & 5 Ann. c. 16. Dob ſon v. 
Deb ſon, P. 7 Geo. 2. Ca. B. R. Temp. Hardw. 19. m——To Part. Though a Plea doth not 
| anſwer the whole Promiſe, and is therefore a naughty Plea, yet if it is pleaded guzad the whole Pro- 
miſe, it will not make a Dilcontinuance; and vice verſa Meodæward v. Rabinſen. P. 6 Geo, Stra. 
302, In Aſſumpſit for three ſeveral Sums of 36 / the Defendant pleads as to two ſeveral Sums 
of 36 J. it is a Diſcontinuance. Ibid, — [f the Plea does not cover the whole, and Plaintiff 
replies, and Defendant demurs ; though it is a Diſcontiauance, yet if it be a Record of the fame Term, 
Paintiff may take judgment by N. / dicit for what is uncovered. id. When it ſball be by Leave of 
the Court..——Alter Demurrer argued and allowed on Payment of Colts. Butler v. Malifſy, H. 
4 Geo, Str. 76. Henderſon v. Williamſon, M. 5 Geo. Stra. 1 6 The Court may grant it after 
ſpecial Verdict argued, but will not do it in a ha'd Action. Boucher v. Lawſon, H. 9 Geo. 2. Ca, 
B. R. Temp. Hardw. 194.—— The Court will not permit an Executor to diſcontinue in any Caſe 
where he has &#n:winply brought his Action wrong, but on Payment of Coſts. Harris v. Jones, H. 
4 Geo, 3. 3 Burr. Re Judgment on Demurrer for Plaintiff, and Error brought, Plaintiff 
may diſcontinue on Colts in Action and Error. Barnes 169. Plaintiff may diſcontinue, though 
Defendant has been arreſted a ſecond Time before Diſcontinsance. Barnes 169. After ſudg- 
ment on Demurrer in Replevin for avowant, Plaintiff cannot diſcontinue. Barnes 169. Rules 
ſhould be drawn up, have Leave or be at Liberty” to diſconticue, not all diſcontinue.“ Barnes 
170. Whether Diſcontinuance may be entered without Leave. 2, Barnes 170. Alſo 
whether Plaintiff in Replevin can diſcontinue, ©. Barnes 171. Plaintiff cannot move to diſcon- 
tinue after Defendant has moved for Judgment, as in Caſe of a Nonſuit. Barnes 316. Plantiff may 
enter Nil _— breve on a Plea in Abatement without Leave, but not in other Cafes. Barnes 
257. bes it ſhall be aided. If after Judgment by Default on a Bill againſt an Attor- 
ney in C. B. where the Proceedings are on a Day certain, the Writ of Inquiry is returnable at a ge- 
neral Return, it is a Miſcontinuance, and aided by the Statutes. Zaunder v. Cripps, H. 6 Geo. 2. 
Stra. 947.—The Statute 32 H. 8. c. 30. extends to Diſcontinuances made after Verdict, as if the ori- 
ginal Proceſs is returnable at a common Return, and the Scire facias in Error is returnable at a Day 
certain, this Diſcontinuance is aided by the Statute. Bern v.'Berr, M. 8 Geo. 2. Ca. B. R. Temp. 
Hardw. 72. | e . hs „ W 
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I Death of a 


* 


| | q PLE AS and PLE ADING. | 
Stenner v. ant would have pleaded this Matter, Puis Darrein Continuance ; but it 


Gibbons. was reſolved not to be pleadable after Demurrer, though it might after an 


Ive joined. | „ | | 
21 H. 6. 10. So if a Releaſe be given after the Day of NMiſi prius, and before the 


3 Day in Bank, he cannot plead it, becauſe there is a Verdict already in 


1143, 1174. 
Judgment. 


21 H. 6. 10. But there are two Caſes where a Man may plead, though it be not 
Doct. pl. after the laſt Continuance, vis. Outlawry, and the Death of the Plain- 5 
| 297" 3 tiff: As to Outlawry, it is upon the Prerogative that the Debt itſelf is 

Sid. ®* .» forfeited to the King, and by virtue of the Prerogative Nullum tempus 
2 935133, x k 7 8 . ' * 

143, 185. occurrit regi, and therefore he may plead it though a Continuance has 
2 Lutw. happened after the Outlawry ; ſo he may plead the Death of the Plain- 
3 1174. tiff, becauſe, though a Continuance has been entered, yet the Conti- 


s Mod. 13. nuance is a Nullity, becauſe there was no Plaintiff in Being to whom 
Day could be given; ſo it may be pleaded if the Plaintiff died after the 


Part be- 0 5 „ . „ . - 
FOE Ver- Who is not in rerum natura, and if it be given it is erroneous; and if the 


diet and Plaintiff's Attorney will traverſe the Plea, he cannot fay the Plaintiff comes 


pray 8g per Attorn,“ becauſe that would be to forejudge the Matter in Iſſue; but 
not to de 


CS the Attorney by his Name, vis. J. S. venit pro magiftro ſuo & dicit, may 
vided Judg- appear, and ſo traverſe It. . 3 
ment be 


entered within two Terms. 1) Car, 2. c. 8. 


15 E. 4. 4. But a Releaſe may it ſeems be pieaded, though there have been Impar- 
lances between, becauſe there is no Continuance of a former Plea pleaded ; 


and by the Libertas loquendi the Defendant has Time given to plead what 


makes moſt for his Advantage. 


the Cauſe, and upon another Plea ; and therefore the Cauſe is determined, 
ſo that he is put to his Audita querela to hinder the Execution of the 


Day at Nifs prius, + and before the Day in Bank; and the Reaſon is, that 
there is no Cauſe in Court, for no Judgment can be given for a Perſon. 


2 H. 6. 13. But if the Writ be only abateable, as if the Plaintiff be made a Knight, | 


Sid. 143. or the Plaintiff being Feme Sole takes a Huſband, this muſt be pleaded 


Certain 


for Accept- in the ſame Cauſe before. 
ance of | | 
Knighthood, 4 H. 6. c. 4. 


Hob. 5+ But if the Leſſor of the Plaintiff dies, this cannot be pleaded Puis 


Darrein Continuance, becauſe the Right is ſuppoſed in the Leſſee, _ 
e 4. 49. The Pleas of this Kind are twofold, vis. in Abatement and in Bar; 
en 66. . . 2 : : p f 
2 Lutw, if any Thing happens pending the Writ to abate it, this may be pleaded 
1143s Poſt Darrein Continuance though there is a Plea in Bar, for this can only 
waive all Pleas in Abatement that were in Being at the Time of the Bar 
pleaded, but not any ſubſequent Matter; but though it be pleaded in 
Abatement, yet after a Bar is pleaded it is peremptory, as well on De- 
murrer as on Trial, becauſe, after a Bar pleaded he has anſwered in Chief, 


and therefore can never have Judgment to anſwer over; fo it may be 


pleaded in Bar; but as to the Manner of its being pleaded in Bar or 
Abatement herein it is to be obſerved, that in the firſt Caſe it muſt be 
pleaded Quod breve caſſetur, and in the other Quod actionem ulterius na- 
nutenere non debet, and not that the former Inqueſt ſhould not be taken, 


becauſe it is not a ſubſtantive Bar in itſelf, and comes in the Place of the 


former, and therefore mult be pleaded to the Action. 


after the laſt Continuance, or otherwiſe he depends on his firſt Plea, and 
Jute not e Walves the Benefit of his new Matter; but it cannot be pleaded between 
We ie, the Day at Niſi privs and the Day in Bank, becauſe there has been a Trial 


There 


ex Th 


PLEAS AND PLEAD ING. | 
There can be but one Plea Fuis Darrein Continuance, that the Plain- s Page 1 44 
tiff may not be delayed ad Infinitum ; for if he made a ſecond Change Bro. Cont:- 
he might make a third, and fo in Inſinitun; but ſome have held, that #*@nce 40. 
he might plead an Outlawry after the laſt Continuance, becauſe Vullum Fitz. Santi 
tempus occurrit regi; but Quære whether the Subject ſhall after Plea Puts * 
Darrein Continuance partake of the Prerogative, or whether it ſhall be 
preſumed, after ſuch Trifling, that it is frivolous and untrue, and therefore 
to be rejected. | | „ | | 
If a Matter happens after Plea pleaded, and before Iſſue joined, it ſhall Bro. Centi- 

be pleaded to be done pending the Writ ; but if it happen after Iſſue joined n«ance 1. 
it ſhall be pleaded Poft ultimam continuationem. . 206 H. 8. 2. 
If the Plaintiff releaſe to the Defendant after the Award of the M/ prius, oe 
and at the Day of NMiſi prius the Jury remains propter deſedtum, the De- ance 30. 
fendant may plead it the Day in Bank; becauſe the Cauſe was not de- 22 H. 6. 1. 
termined by the Jury, and therefore he is at Liberty to plead it at any 
other Day of Continuance ; and it may be tried by the Jury, when they 
appear. | | | | 
Pie the Plaintiff, after a Writ of Inquiry awarded, releaſe to the De- 
fendant, he cannot plead this Releaſe at the Day in Bank; becauſe 5 
there is no Day given him, and Judgment is already; but if the Plain- 
tiff dies, ſuch Death may be pleaded; becauſe there is no Perſon in 
Court for whom Judgment can be given; but now by the 8 W. z. cap. 11. 
the Executors, fc. may have a Scire fac. on ſuch an interlocutory Judg- 
ment. 'F : : | + By this 
| | 5 | Statute the 
Death of one Plaintiff or Defendant, where there is another ſurviving, ſhall not abate the Suit, 


Time and Place muſt be laid in this as in other Pleas, and muſt have the Doct. pl. 29). 


Ame Certainty with other Pleas, Allen 66, 
3 | = 2 Lutw. 
; | | = 1143» 
It is no good Plea to ſay Poſt darrein continuance, ſuch a Thing happen- 5 Mod. 12. 
ed, but ought to be preciſe in the Day. | Yelv. 141, 


One may plead Puis darrein continuance, that the Plaintiff brought a Comb. 357. 
ſecond Action for the ſame Caule, and recovered, though he might have 

pleaded the former in Abatement to the ſecond. | | 
Plea Puis darrein continuance put in at the Aſſizes muſt be certified as2 Mod. 30). 
Part of the Record, and cannot be then tried. 2 

If after a Plea in Bar the Defendant pleads a Plea Puis darrein continu- . 
ance, this is a Waiver of his Bar, and no Advantage ſhall be taken of any « Y 
Thiog in the Bar. 4 5 

+ | g in the Bar. | pl. 5. 

| 2, OR | Ld. Raym. 

693. Barber v. Palmer, & vide Hob, 81. 


+ A Plea Puir darrein Continuance mult be verified, or it will be ſet aſide. Martin v. Wyvill, 
II. 8 G. Stra. 492.———Oa aa Imparlance to next Term, and Plaintiff gives a Releaſe to Defend- 
ant in the mean Time, he may plead the Releaſe in Bar as an original Plea, as it is before Iſſue ; but 
1: after Iſſue joined, it muſt be pleaded Pais darrein Continuance. Price v. Kenrich, Fort. 338. 
It cannet berejetted by the Court if it be verified ty Affidavit; and they cannot determine whether it 
13 a good Plea or nat, but on Demurrer. Faris v. Saikeld, H. 2 Geo. 3. 2 Will, 137. | 
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Page 145 * P R E M U N I R E. 


(4) That Dfrences come under the Motion ot 


___ - aPzemunire, 145 
(B) Df the Puniſhment therein, 147. 


& 


— 


* 


(A) That Offences come under the Notion of 
_—_ 7  - «Pr — 


. 


HE Offences coming under the Notion of a (a) Prænunire, or for 


48, c. 


from the 1 5 5 | | 
Word in the Writ, which is uſed for fr emonere. * Co. Lit. 129. 3 Inſt. 120. 


Vid.Reg.z4. 1, The Offence of making Uſe of Papal Bulls is made a Premunire, by 
3 faſt, 127- many ancient as well as later Statutes, to which Purpoſe it is enacted by 


25 E. 3. ft. 6. ,. 4. called the Statute of Proviſors, That whoever ſhall 
by a Papal Proviſion, diſturb any Patron to preſent to a Benefice, Cc. 
„ ſhall be fined and impriſoned till he make full Renunciation, And it is 


further enacted by 25 FE. 3. flat. 5. cap. 22. that if any one purchaſe a 


% Proviſion of an Abby or Pr:ory, he ſhall be out of the King's Protection; 
«and by 38 E. 3. /iat. 2. cap. I. and 12 Rich. 2. cap. 15, and 13 Rich. 2. 


* flat, 2. cap. 2. that whoever ſhall accept a Benefice, contrary to 25 E. 3. 


4 flat. 5. ſhall be baniſhed ;'and by 13 Reich. 2. fat. 2. cap. 3, that whoever 
*« ſhall bring a Sentence of Excommunication againſt any Perſon for ex- 
* ecuting the ſaid Statute of 25 F. 3. f. 5. ſhall ſuff-r Pain of Life and 
„Member; and by 16 Rich. 2. cap. 5. that whoever ſhall purchaſe or pur- 


* ſue, or cauſe to be purchaſed or puinucd, in the Court of Rome or elſe- 


* where, any Tranſlations, Proceſſes, Sentences of Excommunication, Bulls, 
_ ** Inſtruments, or other Things contrary to the Tenor of that Statute, 
* which touch the King, againſt him, his Crown, his Regality, or his 


Realm, or bring them within this Realm, or receive them, Ec. ſhall be 


: ye, Fi . . _ 
** out of the King's Protection; and their Lands and 'I'enements, Goods 


'* and Chattels, forfeited to the King, and they ſhall be attached by their 


Bodies; and by 2 H. 4. cap. 3. that whoever ſhall purchaſe from 
Rome a Proviton of Exemption from ordinary Obedience; and by 
% H. 4. cap. 4. that whoever ſhall put in Execution Bulls pur- 


* chaſed by thoſe of the Order of Cifteaux, to be diſcharged of Tithes 


** ſhall incur the like Penalty; they are further reſtrained by 6 H. 4. 


* cap. 1. 7 H. 4. cap. 8. 9 H. 4. fap. 8. and 3 H. 5. tat. 2. cap. 4. by 
joned are inforced and explained; and 
| | & : | ” it 


„ which the Statutes aboveme 


which the Party incurs a Prænunire, ate reduced by Serjeant 
| (a) So called Hawkins to the following Particulars: 2 | 


3 
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„ KENMUEELECS 
« jt is further enacted by 23 H. 8. cap. 2. ſed, 22. that whoever ſhall ſue 
« for or execute any Licence, Diſpenſation or Faculty from the See of 


% Rome; and by 28 H. 8. cap. 16. (by which all Bulls, Briefs, &c. 
| heretofore obtained from Rome are *“ made void) © that whoever * Page 146 
„ ſhall (a) uſe, alledge, or plead the fame in any Court, unleſs they are (a) Yet it 
 & confirmed by that Statute, or afterwards by the King, ſhall incur the - 


5 . 3 the Alledg- 
ing an ancient Bull in order to induce another principal Matter whereon to ground a Title, without 


« like Penalty.“ 


claiming any Thing from the Bull itlelf, is not within this Statute. 2 Lev. 28 1. 


By the 13 Elis. cap. 2. thoſe who purchaſe any Bull, Ec. from Rome, Davis $4. 


are guilty of High Treaſon ; but thoſe ancient Statutes continue ſtill in 
Force, and it is in the Election of the Crown to proceed either upon them 
or 13 Eliz. c. 2. Alſo by the ſaid Statute of 13 Eliz. c. 2. the Aiders, 
Comforters, and Maintainers of ſuch Offenders, after the Offence, to the 


Intent to uphold the ſaid uſurped Power, incur a Pre munire, 


Secondly, The Derogating from the King's Common Law Courts, a 
faid to have been an high Offence at Common Law, and is made a 


| Premunire by many ancient Statutes ; for by 27 E. 3. cap. 1. of Pro- 


viſors, If any Subject draw any out of the Realm in Plea, whereof 
* the Cognizance pertains to the King's Court, or of Things whereof 


* Judgments be given in the King's Courts, or ſue in any other Court 


4 to defeat or impeach the Judgments given in the King's Courts, he 


e ſhall be warned to appear, Oc, in proper Perſon, at a Day containing 
* the Space of two Months, at which if he appear not, he and his 
„ Proctors, &c. ſhall be put out of the King's Protection, his Lands and 
„ Chattels forfeited, his Body impriſoned, and ranſomed at the King's 
. V | | 

And by 16 Rich. 2. cap. 5- ** Both thoſe who ſhall purſue or cauſe to 
„ be purſued in the Court of Rome, or elſewhere, any Proceſſes, or In- 
« ſtruments, or other Things whatſoever which touch the King, againſt 


his Crown and Regality or his Realm, and alſo thoſe who ſhall bring, 
receive, notify, or execute them, and their Abettors, Ec. ſhall be put 


« out of the King's ProteQion.” _ 


In the Conſtruction of theſe Statutes it hath been holden, that certain Bull. 299, 
Commiſſioners of Sewers, tor ſummoning one before them who had got a 3 Inſt. 125. 


judgment at Law, and impriſoning him till he would releaſe it, were guilty ; 


— 


of a Premunire. 


Aito Suits in the Admiralty or Eccleſiaſtical Courts within the Realm, for Hawk. he 
81, 52." an 


Matters which upon the Face of the Libel itſelf appear to belong only to 


1 8 © E . * ö h * 
the Cognizance of the Lemporal Courts, are ſaid to be within 16 Rich, eee 
c. 5. by Force of the Words, or elſeaubere | ee 


And it hath been formerly holden, that even Suits in a Court of Equity, But for this 
to reheve againſt a Judgment at Law, are within the Danger of theſe Sta- vide Title 
tutes, eſpecially if they tend to controvert the very Point determined a cw ff 


Law, or torelieve in a Matter relievable at Law. 


_ 


'F hirdly, Appeals to Rome are made Pramunires by 24 H. 8. cap. 12. 


and 25 H. 8. cap. 19. by which it is enacted, “ that ſuch Appeals as for- 
« merly were made to Rome, ſhall be made from henceforth to Chancery,” 


Fourthly, The exercifing the Juriſdiction of a Suffragan without the 


| Appointment of the Biſhop of the Dioceſe, is made a Premunire by 


26 . 8. cap. 14. which ſets forth at large how Suffragans are to he no- 
minated, Tc. > - * | 
Fifthly, By 25 H. 8. cap. 20. If a Dean and Chapter refuſe to elect 


one named in the King's Letter for a Biſhoprick, and to certify ſuch 
Election to the King withing wen Days after the Licence ſhall come 


to 
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44 to his Hands, or if any Archbiſhop or Biſhop after ſuch Election (or 
% Nomination by the King in Default thereof, &c.) refuſe to confirm and 
« confecrat- within twenty Days the Perſon ſignified to them by the King's 
Letters Patents, they incur a Premunire.” _ Tag 15 
Page 147 Sixthly, Maintaining the Pope's Power is made a Præmunire by 
AA CO OR . 5 5 5 
Seventhly, By 13 lig. cap. 7. If any one ſhall bring into the Realm, 
« Ec. any Agnus Dei, Croſſes, Pictures, Beads, or ſuch like ſuperſtitious 
© Things, pretended to be hallowed by the Biſhop of Rome, &c. and 
„ ſhall deliver or offer the ſame to any Subject to be uſed in any wiſe ; or 
„if any one ſhall receive the ſame to ſuch Intent, and not diſcover the 
„ Offender, Efc. or if a Juſtice of Peace, having any Offence in that Act 
declared to him, do not within fixteen Days declare it to a Privy Coun- 
5 ſellor, he incurs a Præ munire.“ 8 | | „ 
Eighthly, by the 27th Elis. cap. 2, Sending Relief to any Jeſuit, 
„ Seminary Prieſt, or College of Prieſts or Jeſuits beyond the Seas, or to 
one not returning out of ſuch College into England, ſhall incur a 
© Premunire.” PD | 8 5 


Vent. 151. Ninthly, Perſons refuſing to take the Oaths, incur a Premunire by ſe- 
| Raym. 212, veral Starutes, as 1 El. cap 1. and 5 Eliz. cap. 1. and 3 Fac. 1. c. 4. and 


374. 7 Jac. 1. c. 6. and 1 W. & M. Oc. cap. 1. | 
f Tenthly, By the 6 Ann cap. 7. it is enacted, That if any Perſon 
| „ ſhall maliciouſly and directly, by Preaching, Teaching, or adviſed 
Speaking, declare, maintain and affirm, that the pretended Prince of 
 * Wales hath any Right or Title to the Crown of theſe Realms, or that 
(any other 8 or Perſons hath or have any Right or Title to the 
* ſame, otherwiſe than according to 10. & M cap. 2. and 2 W. 3. 
cap. 2. and the Acts then lately made in England and Scotland mutually 
<« for the Union of the two Kingdoms; or that the Kings or Queens of 
this Realm with the Authority of Parliament are not able to make 
Laus to limit the Crown and the Deſcent, &c, thereof, thall incur a 
777 EEE „ 
6 Geo. 1. 8 | 3 0: | N 
c. 18. called the Bubble Act, Projectors of unlawful Undertakings are within the Penalty; but the 
Court has a Power to moderate. Reæ v. Caycuood, M. 8. Geo. Stra, 472. 2 Ld. Raym. 1361. See 
in fra 148. „„ | | | Rs FT | 


——_— 8 


ch) Df the Puniſhment therein. 


OST of the Statutes of Præmunire refer the Puniſhment to 
16 Rich. 2. cap. 5. which enacts, © That thoſe who offend 
* againſt the Purport thereof, ſhall be put out of tie King's Protection, 
and their Lands and Terements, Goods and Chatteis, forfeited to our 
* Lord the King; and that they be attached by their Bodies if they 
may be found, and brought before the King and his Council, there to 
** anſwer to the Caſes atoreſaid ; or that Proceſs be made againſt them 
by Premunire Facias, in Nianner as is ordained in other Statutes of 
„ Proviſors. | | | OY 1 8 


co. Lit. 29. The Judgment in Premunire at the Suit of the King, againſt the De- 


fendant being in Priſon, is, that he ſhall be out of the Ring's Protection; 


3 125, and that his Lands and Tenements, Goods and Chattels, thall be for- 


2 Hawk. teited to the King; and that his Body ſhall remain in Priſon at the King's 
P. C. 444. Pleaſure; but if the Defendant be condemned upon his Default of not 


appearing, whether at the Suit of the King or Party, the fame Judg- 
ment {hall be given as to the being out of the King's ProteQion and the 
= es | po Porfei- 


„ P R E M UNI X E. 
Forfeiture; but inſtead of the Clauſe, that the Body ſhall remain in Pri- 

ſon, there ſhall be an Award of a Capiatur. | 

As the above-mentioned Statute 16 Rich. 2. cap. 5. expreſsly faith, 
that ſuch Offenders ſhall be put out of the King's Protection; and alſo the 
| Statute of 25 E. 3. fat. 5. cap. 22. had farther added, that any one might 
do with a Purchaſer of the Proviſions therein prohibited, as with the King's | 
Enemy; and that he who ſhould offend againſt ſuch * an one in Body, page 148 
Lands, or Goods, ſhould be excuſed ; it was formerly holden, that a Co. Lit. 130. 
Perſon attainted in a Premunire might lawfully be ſlain by any one, as 12 Co. 68. 
being the King's Enemy and out of the Protection of the Laws; but the 3 Inſt 128, 
latter Opinions ſeem to have diſapproved of this Severity; and it is now * S | 
expreſly enacted by 5 Eliz. cap. 1. ſed. 21, 22. That it ſhall not be 99: 
© lawful to kill any Perſon attainted in a Premunire, faving ſuch Pains of 
Death or other Hurt or Puniſhment, as heretofore might without Dan- 
« ger of Law be done upon any Perſon that ſhall ſend or bring into the 
Realm, or within the ſame ſhall execute any Proceſs, &c. from the 
„ See of Rome.” | 8 5 
It is clearly agreed, that a Perſon attainted in a Premunire can bring no, 1 
Fa) Action whatſoever ; neither is it ſafe for any one, knowing him to de Wia 


guilty, to (5) give him any Aid, Comfort, or Relief. is intitled fo 
h Surety ofthe 


Peace. Hawk. P. C. 126. (2) That it ſeeme doubtful whether there can be any Acceſſaries in 
Premunire, vide Stamf. P. C. 44. Plow. 97. 


It hath been reſolved, that a Statute, by appointing that an Offender Vent. 173. 

ſhall incur the Penalty and Danger mentioned in the 16 Rich, 2. cap. 5. 

does not confine the Proſccution for the Offence to the particular Proceſs 

thereby given. 1 | x 

It is holden, that the Statutes of Pr emunire which give a general (e) : 

_ Forfeiture of all the Lands and Jenements of the Offender, extend not to Co. Lit.130, 
Fands in Tai: | (c) Whether 
Lands in I au. | | the Forfei- 
3 | ; 35 1 8 | ture of any 
Lands, &c. ſhall relate to the Time of the Offence, or only to that of the Judgment. Q, et vide Cro, 
Car. 172. Jon. 217. | | 


It hath been adjudged, that a Pardon of all Miſpriſions, Treſpaſſes, CroJac.336. 
Offences, and Contempts, will pardon a Premunire. _ 2 Bulſt. 299. 
| The Defendant in a Premunire muſt regularly appear in Perſon, whe- 3 Inſt. 128. 
ther he be a Peer or Commoner, unleſs he is diſpenſed with by ſome Writ | 
er Grant for that Purpoſe ; but in the Caſe of (4) Sir Anthony Mildmay, (4) 1 Rol. 
he was allowed to plead a Pardon to a Præmunire by Attorney; but Cen 
it has been thought that there was ſome Clauſe to this Effect in the (e) 323 
Pardon. 8 + | . $74 
Upon an Indictment of a Premunire, a Peer of the Realm ſhall not be 12 Co. 92. 


tried by his Peers, | „ > Ld. Yauzx's 
Don an Information on the Statute 6 Geo. 1. cap. 18. for ſetting up a Cafe. 
Bubble called the North Sea, it was determined, that the Court was not; =_ mo 
obliged by that Act to give the whole Judgment, as in Cafe of a Prænu- King v. Ca- 
nire, againſt the Defendant, but only ſuch Parts of it as in their Diſcre- wed. 
tions they ſhould think fit; and accordingly a Fine of 5. was ſet on the Stra. 47% 
Party convicted, and Judgment that he ſhould remain in Priſon during the 


King's Pleaſure. 
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„ *PREROGATIVE. | 


Vide stamf. FYREROGATIVE is a Word of large Extent, including all the 
8 1. Rights and Privileges which by (a) Law the King hath, as Head 
„Lit. 90. and Chief of the Commonwealth, and as intruſted with the Execu- 


() That * | 
the King's tion of the Laws. 


Prerogative | 8 | 
is Part of the Law of England, and comprehended within the ſame, 2 Inſt, 496. 


And. 153. k 
Co. Lit. 19, the Legiſlative Power is lodged in the King, Lords, and Commons; but 
73: the King is intruſted with the executive Part, and from whom ail Juſtice 


ning is faid to flow; hence he is ſtiled the Head of the Commonwealth, Su- 
is to defend preme Governor, Parens Patrie, Fc. but till he is to make the Law of 


his Subjects. the Land the Rule of his Government; that being the Meaſure as well of 


7 Wer 4.— his Power, as of the Subjects Obedience: F or as the Law aſſerts, main- 
ONE ins, and provides for the Safety of the King's Royal Perſon, Crown, 

zußs and Dignity, and all his juſt Rights, Revenues, Powers, and Prerogatives; 
s Co. 55. 10 it likewiſe declares and aſſerts the Rights and Liberties of the Sub- 


Y * 


2 Inſt, 36. ject. EI | | 8 


11 Co. 70.— | 


Id. Ch. J. Hate faith, it is regularly true, that the Law preſumes the King will do no Wrong, neither 


indeed can he do any Wrong 1; and therefore, if the King command an unlawtul Act to be done, the 
Offence of the Inſtrument is not thereby indemnified ; For though the King is not under the coercive 
P ower of the Law, yet, in many Caſes, his Commands are under the directive Power of the Law, 
which conſequently makes the Act itſelf invalid, if unlawful; and ſo renders the Inſtrument of the 
Execution thereof obnoxious to the Puniſhment of the Law; yet in Time of Peace, if two Men com- 
bat together at Barriers, or for Trial of Skill, if one kill the other, it is Homicide ; but if it be by 


the Command of the King, is is only Felony, Hal, Hiſt, P. C. 43, 44. | 


3 


I Becauſe acting by his Officers, and limited by La . 


Hence it hath been eſtabliſhed as a Rule, that all Prerogatives muſt be 


Moor C73. for the Advantage and Good of the People, otherwiſe they ought not to 
75. be allowed by the Law. | 5 

S And moſt | CG | | oo on 
undoubtedly this is the great End of the King's Prerogative, who is not the Severeign of the State, 
but the People's executive Magiſtrate : For as to Sovereignty, that reſides where the Conſtitution has( 
placed the Legiſlative Power, i. e. in King, Lords, and Commons, in Parliament afſembled ; fo that 
the King, in his political Capacity, as one of the States of the Realm, poſſeſſes a Part and only a Part 


of the Sovereignty, but is not Sovereign, any more than a Part is equal to the Whole, But, as exe- 


cutive Magiſtrate, he is inveſted with great Power, Pre-eminence, and many Prerogatives; all in- 


tended by the Conſtitution to be employed for the Good of the People; none to their Petriment; not 


can any Prerogative be legally ſo employed. 


Bendl. 117. The Rights and Prerogatives of the Crown are in moſt Things as anci- 


2 Inſt. 263, ent as the Law itſelf; for though tke Statute 17 E. 2. fl. 1. commonly 
990. called the Statute De Pr erogativa Regis, ſeems to be introductive o 


6 . . 4 by 1 
10 Co. 64 ſomething new, yet for the moſt Part it is but a Sunr or Collection of 


certain Prerogatives that were known Law long before: As, that the 


| King's Wardſhip of Lands in Capite, did attract the Wardſhip of Lands 
held of others; that the Grant of a Manor did not paſs an Advowſon 


The Nature of our Conftitution is that of a limited Monarchy, in which 


. TE. 8 8 3 23 2 
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| appendant, unleſs named ; that the King had a Right to Eſcheats, Wrecks, 
Royal Fiſhes, and many others which were ancient Prerogatives of the 


Crown. 


But for the better e b hereof, I hall conſider, 


(A) When the King commences his Beign, and 
the Ceremony requiſite therein, 151. 


(B) Of the Ring 8 Prerogative as univerſal Oc⸗ 
cupant. 153. 


And herein, | 
* 1, That he is univerſal Occupant, and intitled to all Page 150 
derelict Lands. 153 
Of his Prerogative in Eſcheats. 1 54. 
Of his Prerogative in Seas and Navigable Rivers. 1 56. 
Of his Prerogative in Swans and Royal Fiſhes. 157. 
Of his Prerogative in Beacons and Light-Houſes. 158. 
Of his Prerogative in Wreck. 158. 
Of his Prerogative in relation to Coins and Mines. 160. 
Of his Prerogative in derelict Goods; and therein of 
Waifs, Strays, and Treaſure Trove. 164. 
9 Of his Prerogative i in Fines and Forteitures. 165. 


(C) Df his Perogative over the Pei of bis 
Subjects. 166. 5 


8. M0 $8 Þ 


And herein, | ey os 
1. Who ſhall be ſaid his Subjects. 166. 
2. That he is intitled to the Service and Allegiance of his 
Subjects; and therein of the Oaths injoined them. 167. 
3. That he may reſtrain his Subjects from going abroad; 
and herein of the Writ de Ne exeat Regno. 168. 

4. That he may command his Subjects to return Home; 

and therein of awarding a Privy Seal. 169. 


) Df the King as the Fountain of uſtice, and 
intruſted with the Execution of the Laws. 171. 


And herein, 
1. That all Civil juriſdiction flows from the King. 171. 
2. Of the King's Prerogative i in Eccleſiaſtical Matters. 
172. 
© | 3. Of his Prerogative i in creating Officers. 174. 
4. Of his Prerogative 1 in making War and Peace. 174. 
= | "Of 


rn E R OA T I VE. 


. Of his Prerogative in taking Care of infants, Ideots, 
Lunatics, and Charitable Uſes. 175. 

6. Of his Prerogative in Pardoning. 176. 

7. Of Diſpenſations and Non obJeantes. 1 177. 

8. Of his Proclamations. 188. 


(E) pow the Rules of Law differ with reſpet to 
the Ring and a puvate * 190. 


And herein, 


. Of what Things 3 from the Dignity of his 
"Perſon and Office. 190. 
2, What Things enure to him in his natural, what in 
his political Capacity. 191. 
3. Of the Difference in the Rules of Law as directing the 
King's Property, otherwiſe than that of a Subject. 192. 
4. That his Rights ſhall be preferred to the Subjects 
where they happen to meet. 198. 
5. Of Acts of Parliament which extend to or bind not 
the King. 198. 
6. That no Laches can be imputed to him; and therein Yo 
„ of the Maxim, Nullum Tempus occurit Regi. 200. 
*Pagetst 7. Of his Prerogative in his Suits and e in 
Courts of Juſtice. 20. 


(F) Df the king's Gzants and Letters Patent, 20 '3 


And herein, 
1. What Things the King may grant. 20g. 


And therein, 


Of Grants ariſing from his Prerogative of Power, 
"at which are inſeparablyannexed to the Crown. 20 3 
2. Of Grants ariſing from his Intereſt. 205. 
3. How far the King muſt have an Intereſt, in order to 
enable him to grant. 206. 
4. Grants tending to a Monopoly; and herein of Things 
of a new Invention. 206. 
5 Grants of the ſole Liberty of Printing. 207. 


2. Of the Conſtruktion of the King” s Grants and Letters 


Patent, as to their being good or void; and herein of 


the . s being deceived in his 10, 
3. Where the King's Grantee mall W of his Prero- 


gative. 214. 
=] (4) When 


r R ER OGATI VE. 
(A) When the King commences his Reign, and 
the Ceremonp requiſite therein. | 


'T TPON the Death or Demiſe of the King, his Heir is that Moment 7 Co. 12. in 
inveſted with the Kingly Office and Regal Power, and commences Calvins 


"his Reign the ſame Day his Anceſtor dies; whence it is held as a Maxim, ng a 
(a) that the King never dies. | | | mags 
„ e Aqd 


therefore if Lands are given to the King by Deed inrolled, without the Words Heirs or Succeſſors; 
yet a Fee Simple paſſeth, for that in Judgment of Law he never dies. Co. Lit. 9. 


And herein we muft take Notice, that the Rules of Deſcent are the Co. Lit. 15. 
- ſame with thoſe that govern private Inheritances, except only as io the®: 
Rule of Poſſe ſſio Fratris; which does not hold in the Deſcent of the 
Crown or its Poſſeſſions: Neither is Half Blood any Impediment in ſuch 
| Caſe; for the Brother of the Half Blood ſhall be preferred to the Siſter, 
in the Enjoyment of the Crown, as the moſt capable of the two, by the 
Advantages and Prerogative of his Sex. | 
Therefore, if the King hath Iſſue a Son and a Daughter by one Venter, Co. Lit. 15. 
and a Son by another Venter, ard purchaſes Lands and dies, and the®- 
eldeſt Son enters, and dies without Iſſue, the Daughter thall not inherit 
- thoſe Lands, nor any other Fee-Simple Lands of the Crown, but the 
younger Brother ſhall have them together with the Crown. 
As the King commences his Reign from the Day of the Death of his 3 Int. 7. 


al Hiſt. 


Anceſtor, it hath been held, that Compaſſing his Death before Corona-? 
2 , 7 A © > © e. JON, 
tion, yea before Proclamation of him, is a Compaſſing of the King's 
Death within the Statute of 25, E. 3. flat. 5. cap. 2. he being King pre- 
ſently, “ and the Proclamation and Coronation only (5) Honourable Ce- Page 152 
remonies for the further Notification thereof. | + (b) The late 
| ets | Mr. Juſtice 

Faſter is however very far from thinking that the Solemnity of a Coronation is to be conſidered among 
us merely as a Royal Ceremony, or as a bare Notification of the Deſcent of the Crown, as Authors 
of high Diſtin&ion have been pleaſed to expreſs themſelves: He admits that it is, on the Part of the 
Nation, a public ſolemn Recognition that the regal Authority, and all the Prerogatives of the Crown, 
are veſted in the Perſon of the King, antecedent to that Solemnity ; but the Solemnity of a Corona- 
tion with us goeth a great deal farther; the Coronation Oath importeth, on the Part of the King, a 
public ſolemn Recognition of the fundamental Rights ef the People; and concludeth with an Engage- 
ment under the hig Ve of all Sanctions, that he will maintain and defend thoſe Rights, and to the 
utmc/t of his Power make the Laws of the Realm the Rule and Meaſure of his Conduct. Folt Rep. 
189. See Sid. on Gov. 91, 92. 8. 7. e 


Alſo it is held, that every King for the Time being, in the (c) actual Hawk. P. c. 
Poſſeſſion of the Crown, is a King within the Intention of the above- 3. 
mentioned Statute ; for there is a Neceſſity that the Realm ſhould have 3 ne 


King. by whom, and in whoſe Name, the Laws are to be adminiftred ; between a 
and the King in Poſſeition, being the only Perſon who either doth or can King de facte 
adminiſter thoſe Laus, muſt be the only Perſon who hath a Right to that and de jxre, 


Obedience which is due to him who adminifters thoſe Laws; and ſince, by 8 22 
virtue thereof, he ſecures to us our Lives, Liberties, and Properties, and 4 . 95 
3 £3 FFS e TED | but not de 

jure, ſuch as were H. 4. H. 3. H. 6. R. 3. H. 7. being in the actual Poſſeſſion of the Crown, is a 
King within this Act; fo that Compaſſing his Death is Treaſon within this Law; and therefore the 
4 E. 4. 20. a Perſon that compaſſed the Death of H. 6. was attainted for that Treaſon in the Time 
of the rightful King; but had it been an AQ of Hoſtility in Aſſiſtance of the rightful Heir of the 
Crown, which afterwards obtained, this had not been Treaſon ; but e conver ſo, thoſe that aſſiſted 
the Uſurper, though in the actual Poſſeſſion of the Crown, have ſuffered as Traitors; as appears by 
the Statute of 1 E. 4. and as was done upon the Aſſiſtants of H. 6. after his temporary Readeption 
of the Crown, in 10 E. 4, and 39 H. 6. Hal. Hiſt, P. C. 102, 103. 

1 8 | 5 8 all 


IRE E-O-G A F--1- YE, 
all other Advantages of Government, he may juſtly claim Returns of Duty, 
| Allegiance, and Subjection. 5 3 | = 
Hawk. 36. It hath been ſettled, that all judicial Acts done by Henry the Sixth, 
and the Au- hile he was King, and alſo all Pardons of Felony and Charters of De- 
ny 1 nization granted by him, were valid; but that a Pardon made by E. 4. 
al. Hit before he was actually King, was void even after he came to the Crown. 
Ee. %% The right Heir of the Crown, during ſuch Time as the Uſurper is in 
5 plenary Poſſeſſion of it, and no Poſſeſſion thereof in the Heir is not a 
King within this Act; as was the Caſe of the Houſe of York, during the 
plenary Poſſeſſion of the Crown in H. 4. H. 5. H. 6. But if the right 
Heir had once the Poſſeſſion of the Crown, as King, though an Uſurper 
had afterwards gotten the Poſſeſſion thereof, yet the other continues his 
Style, Title, and Claim thereto, and afterwards re-obtains the full Pof- 
ſeſſion thereof; a Compaſling the Death of the rightful Heir, during that 
Interval, is a Compaſſing of the King's Death within this Act; for he con- 
tinued a King ſtiil, ꝓuaſi in Poſſeſſion of his Kingdom; which was the 
Caſe of E. 4. in that ſinall Interval wherein H 6. re- obtained the Crown; 
8 Caſe of E. 5. notwithſtanding the Uſurpation of his Uncle 
Keling 14, It = reſolved by the Judges, in the Caſe of Sir H. (a) Vane, that 
L5. King Car. 2. was King de facto as well as de Jure, from his Father's 
Keb. 315: Death; and that therefore all thoſe who acted againſt and kept him out 
(a) Mr. Juſ- BB , Pos 
tice Foſter of Poſſeſſion, in Obedience to the (5) Powers then in Being, were Traitors. 
ſays, that the } | Ss | „ = 
Rule laid down by the Court in this Caſe, involved in the Guilt of Treaſon, every Man in the King- 
dom who had acted in a public Station under a Government poſſeſſed in Fact for 12 Years together 
of Sovereign Power; and that Ld. Ch. J. Hale, when of high Rank at the Bar, took the Engagement 
To be true and faithful to the Commonwealth of England, wwithout a King or Houſe of Lords.” 
This, in the Senſe of theſe who impoſed it, was plainly an Engagement for aboliſhing kingly Govern - 
ment, at leaſt for ſupporting the Abolition of it ; and with regard to thoſe who took it, it might, 
upon the Principles of Sir H. Vane's Caſe, have been eaſily improved into an overt Act of Treajon 
againſt King Charles the Second. Foſt. Rep. 402. (5) That no Perſon was in Poſſeſſion of any 
Sovereign Power known to our Laws, Hawk. P. C. 36. VV | | 


By the 1 Mar. fat. 3. cap. 1. ſect. 3. The kingly Office of this Realm, 
| * and all Prerogative, Royal Power, Authorities, and JuriſdiQtion there- 
(c) The ** unto annexed, being inveſted in (c) either Male or Female, are as ab- 
Queen Re- e {olutely inveſted in the one as the other,” | | 
ent, as | | FI | | e 
| 14 th 3 and Q Elizebeth, is a King within the 26 E. 3. ſtat. 8. c. 2, Hal. Hiſt. P. C. 101. 
but a titular King, as the Huſband of a Queen Regnant, is not. 3 Inſt, 8. Hawk. P. C. 36. 


By the 1 EP M. for. 2. cap. 2 ſed. g. Every Perſon that ſhall be 
& reconciled to, or hold Communion with, the See or Church of Rome; 

or ſhall profeſs the Popiſh Religion; or ſhall marry a Papiſt; thall be 
* 1ncapable to inherit or enjoy the Crown of this Realm and Ireland; and 
Page 153“ in ſuch Caſe the People ſhall be abſolved of their * Allegiance, and the 

Crow ſhall deſcend to ſuch Perſons, being Proteſtants, as ſhould 

1 rn inherited the fame, in caſe the Perſon ſo reconciled, &c. were 

dead.“ EIT - | | . 5 

And by Seg. 10. Every King and Queen, who ſhall come to and ſuc- 

« ceed in the Imperial Crown of this Kingdom, ſhall, on the firſt Day of 

the Meeting of the firſt Parliament, next after his or her coming to the 

* Crown, fitting in the Throne of the Houſe of Peers, in the. Preſence 

of the Lords and Commons, or at his or her Coronation, before ſuch 

*« Perſon as ſhall adminiſter the Coronation Oath, at the Time of taking 

_ © the ſaid Oath, (which ſhall firſt happen) make, ſubſcribe, and repeat 

the Declaration mentioned in the-Statute 30 Car. 2. fat. 2. for preſerv- 

| | | | ws | „ 0 ing 


1 RER. 
ing the King's Perſon and Government, by diſabling Papiſis from fitting 
« 51 either Howſe of Parliament. | 
The King, as King, cannot be a Minor; ſo that Grants, Leaſes, &c. Dyer 20g. 
-made by him, though under Age, bind preſently, and cannot be avoided pl _ 
by him, either during his Minority, or when he comes of Age; for Ca of Ry 
the Politic Rules of Government have thought it neceſſary, that he Putchy of 
who is to govern and manage the whole Kingdom, ſhould never be Lancaſter. 
conſidered as a Minor incapable of governing himſelf and bis own Co. Lit. 43. 
As. | | | | | See 27. 
| Et aym. 90. 


—— 


(B) Df the King's Pꝛerogative as univerſal Oc⸗ 
© __ _rupant:; And herein, 


1. That he is univerſal Occupant, and inticled to all dereli& 
„ Lands. | | 
HE King by our Law is univerſal Occupant, and all Property is pre- Co. Lit. 1. 
ſumed to have been originally in the Crown; f and that he par- Dyer 154. 
titioned it out in large Diſtricts to the great Men who had deſerved well Bendl. 237. 
. . . . . „ Seld. Mare 
of him in the Wars, and were able to adviſe him in Time of Peace. c,,,r.,,. 
Hence it is ſaid, that the King hath the direct Dominion; and that all 
Lands are holden mediately or immediately from the Crown, | + A Fition 
| |; | of Law 
adopted by the Conſtitution to anſwer the Ends of Government, but for the Good of the People, the 
great Object of the Law and Conſtitution of this Country. The Right of the People of England to 
their Property does not depend upon nor was in Fact derived from any Royal Grant. The Reception 


* £ 
* * 


of the Feudal Policy, in this Nation, exactly anſwers the Definition of a Fiction; which is ſome Sup- 


poſition in Law, for a good Reaſon, againſt the real Truth of a Fact, in a Matter poſſible to have 
been actually performed, accordiog to that Suppoſition. Conf, on Law of Forfeiture 55. 


| Hence it is, that if the Sea leaves any Shore by a ſudden falling off of Dyer 326. 
the Water, ſuch derelict Lands belong to the King; but if a Man's * Rol. Abr. 
Lands, lying to the Sea, are increaſed by inſenſible Degrees, they belong f 2 
to the Soil adjoining. 3 | | 
So if a River, ſo far as there is a Flux of the Sea, leaves its Channel, 2 Rol. Abr. 
it belongs to the King; for the Engliſh Sea and Channels belong to the 70. 
King ; and he hath a Property in the Soil, having never diftributed them 
out to his Subjects. = 

But if a River, in which there is no Tide, ſhould leave its Bed, it be- 2 Rol. Abr. 
longs to the Owners on both Sides; for they have in that Caſe the Pro- 170. 
perty of the Soil; this being no original Part or Appendix to the Sea, but 
_ diſtributed out as other Lands. ä 
I Land be drowned, and ſo continue for divers Vears; if it be after Co. Sir 
regained, every Owner ſhall have his Intereſt again, if it can be known Francis Bar- 
by the Boundaries. | 7 | | e 
It is ſaid that there is a Cuſtom in Lincolnſbire, that the Lords of Ma- Cale. 
nors ſhall ha ve dereli&t Lands; and that ſuch is a reaſonable Cuſtom ; for * Med. 10). 
if the Sea waſh away the Lands of the Subject, he can have no Recom- 

pence, unleſs he ſhould be intitled to what he regains from the Sea. 

Information by Exgliſb Bill in the Exchequer Chamber for one hun- “Page 154 
dred Acres of derelict Lands in Lincolnſbire; the Caſe was this: K. Ja. 1. 2 Lev. 171. 


| 3 2 Mod 106. 
Raym. 241. S. C. Attorney General v. Sir Edward Farmer, 


granted 
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EEE Vkk » 
granted to F. S. the Manor of Holbect, with the Appurtenances, by ex- 
preſs Words; and in the Letters Patent there was the following Clauſe, 
' Nee non totum illud fundum et ſolum et terras ſuas con tigue adjacen' to the 
Premiſſes, gue ſunt aqus cooperta, wel que in poſterum de aqua poſſunt ge- 
cuperari, Ic. non obſtante non nominando walorem, qualitatem five quant;- 
tatem, c. and theſe hundred Acres being afterwards improved and re- 
covered from the Sea, the Queſtion was, Whether they paſſed to the Pa- 
tentee ; and tho? it was urged in his Behalf, that theſe Words were as ge- 
neral as they well could be; that the King was intitled to the Soil of the 
Sea, not as a Matter of Prerogative only, but as an Intereſt which he might 
grant; that in ſome Caſes the King may grant a Poſſibility; that the 
Non Obſtante was ſo particular in this Caſe, as if intended to cure all De- 
fees ; and that the King's Grants ought to be conſtrued liberally, as moſt 
for his Honour : Yet it being urged on the other Side, that theſe Words 
were too general; that though they might be intended to paſs ſome ſmall 
Parcels or Lines of Land which may become derelict, yet not ſo as to 
paſs any great TraQs of Land; and that, by the Conſtruction intended 
for, all the Lands between that and Denmark might paſs; and admitting 


the King might grant Part of his Seas, yet that muſt be by expreſs Name: _ 


It was held by Montague Ch. B. with the Advice of Rainsford and North 
Ch. Juſtices, that the Patent, as to theſe hundred Acres which became de- 
relic, was void. 5 N | | To 


Oft his Prerogative in Eſcheats. 


BY Lit. 13, An Eſcheat may be either per defectum ſanguinis, or per (a) delid um te- 
2b. 211. nentis; but it is ſaid, that in Caſe of an Attainder of Felony, the Eſ- 
(a) That if cheat to the Lord is pro defectu tenentis; and the not deſcending, the 
the Party be Conſequence of the Corruption of the Blood; but in Caſe of Treaſon, the 
pardoned Lands come to the Crown as an immediate Forfeiture, and not as an 


there can be | 
no'Eſcheat. Eſcheat. | 


Owen 867. | = 5 5 | - | | 
> last. 6, If the King's Tenant dies without Heir, the Lands ſhall eſcheat and 
Keilw. — revert again to the Crown; but the Lands holden of any (56) other Lord 
2 Rol. Rep. ſhall, for Want of the Heirs of the Tenant, eſcheat to the Lord. 

281. | | E | 5 

4 laſt. 224. (6) That the Lord by Eſcheat is in the Pe, and cannot vouch. 1 Co. 1. 


2 Inſt. 64. If Lands held of the King as of an Honour come to him by a common 
Eſcheat, as the Tenants dying without Heir, or committing Felony, 
_ theſe Lands are Part of the Honour; otherwiſe if forfeited for Treaſon, 
for then it comes to the King by reaſon of his Perſon and Crown; and 
if he grants them over, Cc. the Patentee ſhall hold of the King in 


| Chief. | „ . 
Cro. Eliz. It was found by ſpecial Verdict, that the Prior of Merton was ſeiſed 
120. of a Houſe in Southwark, held of the Archbiſhop of Canterbury, as of 


my „his Borough of Southwark ; and 30 ſen. 8. ſurrenders it to the King 
1 who granted the ſaid Meſſuage and divers other Lands in London, 
Middleſex and Eſſex, to J. S. and his Heirs, to hold of him in Li- 

bero Burgagio, by Fealty, for all Services and Demands, and not in 

Capite; that afterwards Q. Mar. granted the Manor and Borough of 
Southwark to the Mayor and Commonalty of London; and the "Tenant 

of the ſaid Meſſuage died without Ifſue ; and the Queſtion was, whe- 

| ther Q. E/:z. or the Patentces of the Borough ſhould have the Eſcheat; 
Page 155 and adjudged for the Queen; for the firtt Patentee of the 5 | 
K. ST, e © hel 


| FPR E RG G w 

held it of the Queen in Socage in Capite, as of a Seignory in groſs; and 

the Words in libero Burgagio are merely void; for the Land out of the 

Borough cannot be held in libero Burgagis; and there ſhall not be ſeveral 

'Tenures ; for one Tenure was reſerved by the King for all; and therefore 

of Neceflity it ſhall be a Tenure in Socage of the King. ae 
Upon an Attainder of High Treaſon, the King by his Prerogative ſhall Co. Lit. 8. 

have all the Lands of Inheritance whereof the Offender was ſeiſed in his3 loft, 19. 

own Right ; and alſo all Rights of (a) Entry to Lands in the Hands of a (a) But a 

Diſſeiſor or other Wrong-Doer ; tho' ſuch Lands are holden of another; Right of Ac- 

but, in Caſe of Petit Treaſon and Felony, they go to the Lord of whom e was 

they are holden ; for the Blood being corrupted fo that no Perſon can re- in Privity, 7 

preſent him, it is the ſame as if he had died without Heir; and conſe- cannot eſ- 


quently the Lord is in by Eſcheat. * 3 Co. 
. | q 2. b. 


But the Lord cannot enter into the Lands holden of him upon an Ef- Stam. p. c 
cheat for Petit Treaſon or Felony, without a ſpecia! Grant; *till it ap- 191. 
dee by due Proceſs, that the King hath had his Prerogative of the Year, 


ay, and Waſte. 5 | | | 
If one attainted of Felony commits Treaſon afterwards, and is thereof Inſt. 213. 


attainted, as he may be, becauſe the Offence is of a higher Nature than | 
Felony ; yet this ſhall not diveſt the Kight of Eſcheat, which by the 
Felony was lawfully veſted in the Lord, contrary to the Opinion of 
Stamford; for the Act of the Party ſhall not diveſt the lawful Eſcheat of 
the Lord. Ons | 85 S 
If one ſeiſed in Fee of a Fair, Market, Common, Rent-Charge or Inſt. 21. 
Seck, Warren, Corrody, or other Inheritance not holden, is attainted 
of Felony, the King ſhall have the Profits of them during his Life; 
but after his Death they cannot deſcend, becauſe his Blood is corrupted ; 
nor eſcheat, becauſe not holden ; but periſh and are extint by Act in 
Law. e . N 
If a Man grant an Advowſon in groſs to another in Fee, and the Gran- Rol. Abr. 
tee die without Heir, it ſeems that this ſhall revert to the Grantor, not 816. 
being held of any Man; for 'tis a Thing that cannot vaniſh, but ought to — la- 
be in ſome Perſon ; but in that Caſe, if the Grantor cannot have it, the. 75. 
King ſhall have it as Supreme Patron ; and for that Reaſon ought to pre- 
ſent where none hath Right. | Ss 
If a Diffeifor makes a Feoffment, or dies ſeiſed; and after the Diſ- Co. Lit. 268. 
ſeiſee dies without Heir, there ſhall be no Etcheat, becauſe the Lord hath b. 
a Tenant by Title. | | | | 
Though the Lord hath not been ſeiſed of his Services within the Time 4 Co. 11. 
of Limitation, yet if the Tenant dies without Heir, the Land ſhall e{- 
cheat; for at the Time of the Eſcheat the Seignory remained, though 
Seiſin or the Services was wanting. 98 
If an Infant or Non Compos in Perſon make a Feoffment, and after die 
without Heir, (5) the Land ſhall not eſcheat; otherwiſe if made by Let- 4 Co. 128. 
"OM & r : (5) Dyer 10. 
ter of Attorney, for then the Feoffment is void. | ol. 36. 8. P. 
*** | | | | becauſe the 
Lord hath a Tenant by Title. If J. S. conveys Lands to Truſtees and their Heirs, to the U(e 
f himſelf for Life, Remainder to his firſt and every other Son, &c, Remainder to his own right 
| Heirs, and Ceſtui gee Truſt dies without Heirs; Quære, Whether the Lands ſhall eſcheat or remain 
with the Truſtees ?——{[If the Editor is not miſtaken it was determined ſome Yezrs ago in Chancery, 
in the Caſe of Burgeſi and Wheat, that the Truſtee ſhould hold till the proper Heir appeared, as the 
Crown hath in the Truitee, its Tenant. ] | = . 3 2: 


— N n r _. rigs 


r 


If he who hath Title to 1 Writ of Eſcheat accepts Homage or Fealty Co. Lit. 268. 
of the Tenant, this will bar him; otherwiſe if he accepts Rent of the Te- 
nant ; for that may be done by a Bailiff. | = Y 
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Co. Lit. 268. If there be Lord and Tenant, and the Tenant is diſſeiſed, Hayy the 
| Diſſeiſee dies without Heir; and after the Lord accepts the Rent from 
the Diſſeiſor, this is no Bar to him; otherwiſe if he ayows upon the Diſ- 
* ſeiſor for the Rent. 

page 156 * But if, after Title of Eſcheat accrued, the Diſfeiſor makes a Feoff- 
Co. Lit, 268. ment Or dies ſeifed, the Acceptance of the Rent from the Feoffee or Heir, 
will be a Bar. | 

2. If one leaſe a Manor for Life or Years, and a Tenanc . elcheata (a) this 
2 HELI belongs to the Manor held in Farm; and for which the Leſſor ſhall have a 
(a) After nne General Writ, and ſuppoſe a Leaſe by him made of the Lands eſcheated, 
Tenant for and maintain it by the Special Matter. 


Life, the Leſ- 
ſor may have a Writ of Eſcheat, ME) the Words of the Writ are true, vis. this the Tenart tha died, 
Sc. held the Lands of him. Keilw. 1 14. 4. ——The Tenancy comes in Lieu of aids Co. 122, 


* the better N72 Care of the King's Eſcheats there is an ancient 
Co. Lit. =T Officer named (5) by the Lord Treaſurer, and called ſa becauſe his Of- 
, fice is properly to (c) look to Cs —— and other nne 
to be choſen belonging to the Crown. | | 
by the Chan- | 

cellor, &c. as Sheriffs; by 12 E. FY c. 9. muſt * a Freehold i in the ſame "PIE worth 20 J. Pg 
Ann. by the 1 H. 8. c. 8. muſt have 40 Marks yearly—by the Statute 14 E. 3. ſt. 1. c. 8. there 
ſhall be as many Eſcheators as when King Edward came to the Crown, vis, one in every County.— 
But anciently there were but two, one on this Side Trent, and the other beyond Trent, but they had 
Sub- eſcheaters. Co. Lit 13. b. (c) To enquire of caſual TOY and ſeize them into the King's 
Hands, that they may be anſwered to him. Co. Lit. 92, b | | 


Vern. 357. If the Inheritance of Lands eſcheat to the King, although he is in 
ee V. the Poſt, yet he ſhall have a Term that was limited to attend the In- | 
| | HEritance. ; 


3- Of his Prerogative in Seas and Navigable Rivers. 


2 . It is univerſally agreed, that the King hath the Sovereign 88 
Rol. Abr. in all Seas and great Rivers; which is plain from Selden's Account of the 
168, 169. ancient Saxons who dealt very ſucceſsfully in all naval Affairs, and 
5 Co. 106. therefore the Territories of the Engliſh Seas and Rivers always reſided in 
10 Co. 141. the King. 
Dyer 326. And as the King hath a Prerogative in the Seas, ſo hath he likewiſe a 
2 Rol. Abr. Right to the Fiſhery and to the Soil; ſo that if a River as far as there is a 
17%. Flux of the Sea leaves its Channel, it belongs to the King. 

| Hence the Admiralty Court, which is a Court for all Maritime Cauſes 
8 66 or Matters ariſing upon the High Sea, is deemed the King's Court; and 
a | 2 Juriſdiction derived from him who protects his Subjects from Pirates, 


Court and and provides tor the Security of Trade and Navigation. 
its Juriſdic- 5 | 
tion, and how far it extends, vide Title Court of N 


o Co 141+ From the King s Dominion over the Seas it was holden, that the King 
9 ie as Protector and Guardian of the Seas might, before any Statute made for 
79 Commiſſions of Sewers, provide againſt Inundations by Lands, Banks, &c. 
and that he had a Prerogative herein as well as 1n defending bis Soc | 
from Pirates, Ec, 
3 E. 4.1 8,19. But notwithſtanding the King's Provegntve- in Seas and Navigable 
Bro. Clem Rivers, yet it hath been always held, that a Subject may fiſh in the Sea; 
3 >a * which being a Matter of Common Right, and the Means of Livelihood, 
A I and for the Good of the Commonwealth, net be reſtrained by Grant or 


2 Selk. 637, Prefeription, EE | 
r 5 Als" 


p K E R O GAT IV E. 

Alſo it is held, that every Subject of Common Right may fiſh with - 
lawful Nets, Ec. in a Navigable River as well as in the Sea; and the ©, Mol 73: 
King's Grant cannot bar them thereof; but the Crown only has a Right Arbei. 


to Royal Fiſh ; and that the King only may grant. Salk, 367 
| NG 2 3 . pl. 4. S. C. 
and S, P. per Holt Ch. J. on a Claim of Slam Piſcariam in the River Ex by Grant from the Crown. 


* 4. Of his Prerogative in Swans and Royal Fiſhes. *Page 1 57 


The King, as a perpetual Sign and Acknowledgment of his Dominion) Co. 16. 
of the Seas, bath ſeveral Creatures reſerved to him under the Denomi- 
nation of Royal Creatures, as Swans, Sturgeons, and Whales ; all which 
are the Natives of Seas and Rivers. 5 
But a Subject may have a Property in Swans three Manner of Ways: 
Firſt, by the Acquiſition of tame Swans; vis. by buying of tame 7 Co. 16. b. 
Swans, or by Grant of the King of wild Swans, and taming of them; 
and then the Subject ſhall have the Property in them whereſoever they 
are, as of any other tame Animal. | 5 : 
If the Cock Swans of one Man get into the Hen Swans of another, Co. 17. 2. 
by the Cuſtom of England this Brood ſhall be divided; and it ſhall not 
follow the Female, according to the common Right of Acceſſion ; and 
this is founded on a Natural Obſervation on the Moderation of this Sort 
of Creatures, that they will not couple with more than one; and fo if 
they were to be ſeparated they could never be propagated. 
A Cuſtom that the Owner of Swans ſhould have two Cygnets, and the, Co. 15. a. 
Owner of the Manor the Reſt, has been held good. | | | 
| Swans that are not the King's may be Strays in a Manor as well as any) Co. 27. a. 
other Creatures; and a Man may preſcribe to have Swanning for them in : 


another Manor. 


Secondly, the Property of wild Swans may be in the Subject by a) Co. 17. a. 
Grant of Swan-Mark from the King; for, in this Cafe, all the Swans 

marked with ſuch Mark fhall be the Subjects whereſoever they fly. 

A Swan-Mark may be granted over as well as the Privilege of a Park 7 Co. 15. 
or Warren. | 5 | 
By the 22 E. 4. cap. 6. No Perſon, other than the Son of the 
„King, ſhall have any Mark or Game of Swans, except he have Lands 
of Freehold to the yearly Value of five Marks; and if any Perſon, 
not having Lands to the ſaid yearly Value, ſhall have any fuch 
* Mark or Game, it ſhall be lawful to any of the King's Subjects, 
having Lands to the ſaid Value, to ſeize the Swans as forfeit z whereof 
the King ſhall have the one Halt, and he that ſhall ſeize the 
„other.“ 2 ig 
Thirdly, Swans may be the Subject's ratione Privilegii; as if the King 7 Co. 17. 
| grants to the Subject the Game of wild Swan in ſuch a- River; but in 

ſuch Caſe, the Subject cannot bring an Action of Treſpaſs, Quare Cyg nos 
ſuos ibid' nidifcant' or gignent” cepit; for a Man cannot call that his own, 
which he hath only during particular Occupancy and Poſſeſſion in a certain 
Place. . 55 | 
If a Man take away Swans marked or pinioned, or thoſe which are Hawk. P.C. 

unmarked, if they be kept in a Pond or private River, it is Felony. 94. 
The King ſhall have Wreck of the Sea, Whales, and Great Sturgeons Molloy 291. 
taken in the Sea and elſewhere throughout the whole Realm; except in 

Places privileged by the King. | 


5. Ot 


P-R E RO GAT IV E. 
* Pagel 58 5. Of his Prerogative in Beacons and Light-Houſes. 


4 Inſt. 148. It is clearly agreed, that the King only has R in (a) Bea- 
12 Co. 13. cons and Light-Houſes; and that he may erect any ſuch, and in ſuch 
A 10 22 Places as will be moſt convenient for the Safety and Preſervation of 
3 Inſt. 204. Ships, Mariners, and Navigation; alſo it ſeems to be the better Opi- 
| (a) Before nion, that this being for the publick Utility, and one of the Preroga- 
the Reign of tives that he is intruſted with for the Safety of the whole Realm, he may 
E. Seer rect ſuch Beacon, Fc. as well in the Soil or Ground of a Subject as 
Stec in that of the Crown; and that he may do this without the Subjects 
Wood {et Conſent. 5 : notes 

upon high | | | 5 | N 

Places, which were fired when the Enemy was deſcried; but in his Reign, Pitch-Boxes were in- 
ftead of theſe Stacks of Wood ſet up; and this is properly a Beacon, 4 loſt. 148. | 45 


Videthe Au- Alſo it is clear, that the Subject hath not any Power to erect any 
1 ſuch Beacon, Cc. without the King's Licence and Authority for that 
8 Purpoſe. | Be, | A ; 
| But by the 8 Eliz. it is enacted, © That the Maſter, Wardens and 
- © Aſſiſtants of the Trinity- Houſe of Deprford Strond, ſhall and may law- 
* fully from Time to Time at their Will and Pleaſure, and at their 
©. Cofts, make, erect and ſet up ſuch and ſo many Beacons, Marks, and 
Ty IT 3. (8) Signs for the Sea, in the Sea-Shores and Upland near the Sea 
4 vo * Coaſts or Forelands of the Sea only, for Sea-Marks, as to them ſhall 
Ch. Juſtices, *© ſeem meet; whereby the Dangers may be avoided, and the Ships the 
Att. andSol.** better come to their Ports; and all ſuch Beacons, Marks, and Signs ſo 
Sen that « hy them to be erected, ſhall be continued, renewed, and maintained 
bre „ from Time to Time at the Coſts and Charges of the ſaid Maſter, 
well to Wardens and Aſſiſtants.“ N | 
Light- 5 8 £ ER RX NE. 
Houſes in the Night, as to Beacons, Cc. by the Day. 4 Joſt, 149. in Marg, 


Fide Title And although by the Common Law none but the King could ereQ 
| 9 3% Ad- Beacons, Light-Houſes and Sea-Marks, yet of later Times, by Letters 
7. patent granted to the Lord High Admiral, he hath Power to erect 
Beacons, Sea-Marks and Signs for the Sea; which Power is now veſted 
in the Lords of the Admiralty. | | | 


Og And therefore a Suit for the Profits of the Beaconage of a Rock in the 
Liggs, Sea near in Cornwal, may be in the Court of Admiralty; for as the 


Profits of the Beacons belong. to the Admiral, ſo the Suit for them ought 
to be in his Court; though the Rock be the Freehold of another, and Part 
| of his Inheritance. GE; BT i JC Acros arts 
Raym. 448. It hath been reſolved, that an Order or Decree for raiſing a Tax for 
| 5 eee cTepairing a Beacon, without ſetting forth, that it was in Decay or out of 
Minchelſeo. Repair, is good, in that it would be dangerous to wait 'till it became in 
Decay: the Conſequence of which would be, that there would be no 
Beacon in the mean Time and during the Reparation ; beſides that it can- 
not be preſumed that the Parties who contribute to the Tax will tax them 
ſelves unneceſſarily. 5 2 „ 1 


4 6. Of his 'Prerogative in Wreck. 
. Cro. Fur. By the Common Law the King hath I | undaubted Right to 


Belli 117, Wrecks; and his Prerogative herein is founded on the Dominion he 
a , has over the Seas; and being Sovereign thereof, and Protector of 


2 Inſt. 167. , 
Malloy 237. Ships. 


Moor 224. 


FI EP N G Ä TT 
s Skips and Mariners, he is intitled to the derelict Goods of the Mer- Page 159 
chant; which is the more reaſonable, as it is a Means of preventing the 
barbarous Cuſtom of deſtroying Perſons who in Shipwrecks approach the 
Shore, by removing the Temptations to Inhumanity. | 8 
There are four Sorts of ſhipwrecked Goods, Floſſbam, Felſbam, Ligam, 
and Wreck, | | 
Flothham, is when the Ship is ſplit, and the Goods float upon the Wa- 
ter between High and Low Water Mark, | 
Ferſbam, is when the Ship is in Danger to be drowned, and for ſaving 
the Ship the Goods are caſt into the Sea. | | 
ligam, Logan or Ligan, is when the heavy Goods are caſt into the 
Sea with a Buoy, that the Mariners may know where to retake them. 
Mureck, is where Goods ſhipwrecked are caſt upon the Land. | 
The Flotſham, TJetſham and Ligan, do in Shipwrecks belong to the; Co, 106. 
' King as well as the Wreck ; for when the Mariners are caſt away, there 
is the fame Reaſon that the Prerogative ſhould take Place in theſe Goods 
as in the Wreck. _ | | 
But though the King hath a Prerogative herein, yet Wreck may be ing Co. 107. 
a Subject by Grant or Preſcription ; but if the Subject preſcribes in 
Wreck alone, he ſhall not have Flo:ſham, Jetſham or Ligan ; for the King's 
Grant ſhall not be taken to be more extenſive than the natural Import of 
the Words will bear. „„ 5 5 
Goods are faid to be wreckt at Common Law when there are no Marks, laſt. 167. 
or Signs of their Property whereby to prove an Owner; which anciently, 
and before the Methods of Trading were well known, was very diffi- 
cult to do; unleſs ſome living Animal eſcaped to the Shore, whereby | 
they might take the Tokens of a Property. Hence ancient Authors Bract. lib. 3 
define it to be no Wreck if a Dog or a Cat eſcape alive; or if certain fol. 120. 
Signs were placed on the Goods whereby they might be known. And 
becauſe this Prepogative of Wreck was abuſed, to the Prejudice of the 
Merchant, the Statute Weſtm. 3. Ed. 1. cap. 4. has provided, that if a 
Dog or Cat eſcape alive (which in theſe Cafes they took to be the moſt 
certain Proofs of Property) that then the Sheriff, Coroner, or Lord of the 
Ille might claim them; and if the Owner came and made his Claim with- 
ina Year and Day, he ſhould have his Goods, otherwiſe they remained 


to the King. | 5 RN IE 
The Inftance of a Dog or Cat are only for Examples; for if any live 2 Inſt. 167, 
ing Thing eſcapes, the Claim may be made. ith.” | | 
If the Mariners are purſued by Enemies, and come aſhore and leave 2 Inſt. 167. 
the empty floating Ship, which comes to Land without any Perſon ; yet Molloy 239. 
ſhall they claim the Ship when it comes on Shore. 
The Year and the Day mentioned in the Statute, ſhall be from the 2 Inſt. 168. 
Time of the Seiſure; for from the Time of Seifure there is a Noto- 
Tiety, in order for the Party to make his Claim. | ; 
But the Property is in the King or the Lord of the Manor, againſt s Co. 107. 
all but the right Owner, from the Time that the Goods touch Land, 
even before Seiſure; for the King's Intereſt herein is different from 
that of another Occupant, who only acquires a Right by the Seiſure; 
for he is intruſted with this Prerogative in order to prevent any other 
Occupant. _ 3 [Rp 1 3 
If the Owner dies within the Year and the Day, his Executors or laſt. 168. 
Adminiſtrators may make Claim thereto; becauſe it is not limited by 
the Statute to the Owner at the Time of the Wreck. . : 
* This Law extends not only to Wreck but to Flotſham, Jeiſbam, and *PagetG0 
Ligam ; but the Wreck muſt be claimed by Action at (a) Common Law, 5 Co. 157, 


| : | 2 laſt. 127. 
(a) By the expreſs Words of the Statute 15 R. 2. c. 3 the Admiralty cannot take Coganizance cf 
Goods wreckt. 25 PE one 

. e | the 


Ann o G Ti 5 
the Florſham, c. by Suit in the Admiralty; becauſe the Wreck is on the 
: Land, the Flotſham, Ic. in the Seas. 1 
| Co. 108. If the Suit be commenced before the Year and the Day, it ſuffceth, 

tho' the Verdict be not given; for the Delay of the Law muſt do no Man 

an Injury. 5 „„ „ | . 

2 Iaſt. 168. If Wreck be embezzled both from the King and the Owner, this may 
| be inquired into on a Commiſſion of Oyer and Terminer, and the Party | 


fined. 85 | 5 
2 Taft. 168. If a Lord of the Manor takes the King's Goods as Wreck the King 
may claim them after the Year and the Day; becauſe the King being 
' perpetually employed in the Buſineſs of the Publick cannot be bound to a 
ime. V 5 | | 
If Goods wreckt be Bona Peritura, the King or Lord may fell them 
before the Year and the Day be paſt ; for the Statute ſhall not be under. 
ſtood to reſtrain them to keep theſe Things that of their own Nature can- 
not be kept. „ 2 EEC 
e Co. 107, If Wreck be granted to the Lord of the Manor, and he take Flofſbam 
108 Sir Hen- and Wreck, and the Jury find this whole Matter, and aſſeſs intire Dama- 
| * ges, Judgment ſhall be given againſt the Plaintiff; for the Court will not 
give their Judgment, when for Part of the Matter claimed the Plaintiff. 
hath no Title; and it being Matter of Fact, the Court cannot apportion 
the Damages. | i 


” 


' Vaugh. 164 Tunnage is granted to the King for all Goods imported into the Realm 
to172, ag Merchandiſe, by any Merchant whatſoever; certain Goods are wreckt, 
| and the Queſtion was, whether they ſhall pay this Duty? And reſolved 
by Vaughan, that they ſhould not. 1/7, Becauſe they could not be ſaid 
to be imported: for Importation is the Bringing in of Goods by ar- 
tificial Means, as by Ships, c. with Deliberation, in order for ſome 
Uſe ; therefore theſe Goods caſually caſt up cannot be ſaid to be import- 
ed. zdly, They cannot be ſaid to be imported for Merchandiſe, for they 
are now as Goods deſtined for Sale; but they may be reſerved to the Pro- 
prietor. 3dly, They are not brought in by any Merchant, for they are 
preſumed to be deſerted and derelict, and from thence the Property 
changed ; and the King having a Property in the Whole, it is to no Pur- 
poſe to give him a Part. 3 | | | 
6, Mod. 149. Originally all Wrecks were in the Crown, and the King has a Right to 
per Cur. a Way over any Man's Ground for his Wreck; and the lame Privilege 
+ Directions goes to the Grantee thereof. | 5 . Fe 


for preſerv- | 8 8 „ 
ing Ships in Diſtreſs, 12 Ann. ſt. 2. c. 18. 26 Geo. 2. C. 19. ſ. 6—Salvage to be paid, 12 Ann, 


7. Of the King's Prerogative in relation to Coins and Mines. 


Dav. 19. It is clearly agreed, that by the Common Law the King hath a Pre- 
2 Rol. Abr. rogative in, and is intitled to, all Royal Mines of Gold and Sitver and 
* 2 2 Fe Treaſures of Gold and Silver hid in the Earth ; and that he is in- 
Co. 146. truſted with the (2) Coinage and making Money current; and that he 
alone can bring the Mines and Treaſures of any conquered Country 
into Uſe, by coining them out into his Money; and this Prerogative is 
| lodged in the King as he adminiſters Juſtice to all; and — the 
Page 161 Power and Regulation of that which is the (4) common Standard 
(a) The Le- and Meaſure of all Bartering and Commerce is committed to his Care. 
— %% 


the giving it its denomĩnated Value, is juſtly reckoned inter Jura Majeſtatis; and in England it is one 
ſpecial Part of the King's Prerogative. Hal. Hiſt. P.C.188. (6) Money is the common Meaſure 8 all 


FCC 
Alſo this Prerogative is 2 to the King as a neceſſary Conſequence, 1e 
of the Power of War and Peace; for there can be no Wars made without —ffeguent- 


the Expence and Conſumption of Treaſure. p called the 
Y | RT ©] Sinews of 


War. Co. Lit. 90. b. 11 Co. 91. 2 Rol. Rep. 298. 


| Beſides it was thought, that if any other Perſons had the Power of Plow. 316. 
| Mines of Gold and Silver, they might by theſe immenſe Treaſures grow too 
formidable, and wrett that Authority from the King which was depoſited 
in his Hands only. Ws : 
The Uſe and Neceſſity of Money aroſe from the Nature of Trade; Cotton 4. 
but more eſpecially from this, that the ſeveral Proviſions of Life are Leck of Coin, 
in their own Nature periſhable, and not to be laid up in Specie ; this | 
made it neceſſary that ſome Things ſhould be fixed cn to paſs as Tick- 
ets of Credit in Exchange for thoſe Commodities ; hence the Thing 
agreed on muſt have theſe Qualities ; 1/f, It muſt be durable, becauſe 
otherwiſe it would not be more eaſily laid up than the Provifions them- 
ſelves; 2d/y, It muſt be ſcarce, that a little of it might ſerve to be 
carried from Place to Place in order to ſupply Men's ſeveral Occa- 
ſions ; and upon theſe two Accounts Gold and Silver were pitched 
on as the two Metals moſt ſcarce and moſt durable, and therefore 
beſt able to anſwer both the Purpoſes. If therefore Gold and Silver be 
taken up as the Meaſures of all other Things, it follows, that the Com- 
pariſon of their Value will ſtand thus ; when the Labour ſpent in digging, 
refining, and importing an Ounce of Silver, is equal to the Labour in 
ſowing, reaping, and threſhing of a Buſhel of Corn, then is an Ounce of 
Silver equal to a Buſhel of Corn; the Induftry in the acquiring 1s equal, 
and conſequently Mens Property in them is the ſame, that is, their Values 
are equal; for if the Corn be more plenty than the Silver, then a Buſhel 
and a half of Corn will poſſibly be worth an Ounce of Silver; if on the other 
Hand, the Silver be more plenty than the Corn, then poſſibly an Ounce 
and a half of Silver will amount to no more than a Buſhel of Corn ; and 
| what is done by coining of Silver is no more than aſcertaining the Value of 
ſeveral Pieces in order for Commerce; as that the Crown ſhall contain 
an Ounce and the like, that the People may not be compelled to uſe their 
Scale and Touchſtone on every Bargain. ; 3 8 
Ihe Policy in relation to the Coin is, that the Value remains nnal- Lecl of Coin. 
terable; for the Standard cannot be varied without manifeſt Injuſtice ; 
as ſuppoſe a Man contracts for ten Crowns, which is equal to ten 
Ounces of Silver, that ſuppoſe equal to ten Buſhels of Corn, and before 
Payment the publick Standard ſhould alter; for Inſtance, that the 
Crown were leſſened to half an Ounce, and yet we ſuppoſe that the In- 
duſtry in the Acquirement is the ſame in relation a6 the Ounce of Silver 
and the Buſhel of Corn; it then follows that the ten Crowns paid in pub- 
lick Money will be equal to but five Buſhels of Corn, and conſequently 
the Man by the publick Act will loſe half the Value in which he had a 
Property, by the Contra: So in Caſes of foreign“ Trade where the Page 162 
F N 2 Meaſure 


—— 


Commerce almoſt through the World; it conſiſts principally of three Parts; 1. The Materials 
whereof it is made; 2. The Denomination or extrinſic Value; 3. The Impreſſion or Stamp. Hal. 
Hiſt. P. C. 188.——Sir Jobn Davis mentions fix Things as Eſſentials to the Legitimation of Coin z 
1. Weight; 2. Fineneſs ; 3. Impreſſion; 4. Denomination ;, 5. Authority of the Prince; 6. Pro- 
clamation. Davis 19. in the Caſe of mixed Money——which laſt, vis. the Proclamation, is not 
always neceſſary to the Legitimation, ſays my Ld. Ch. J. Hale; for the Currency of Money is a Queſ- 
tion of Fact, and may be proved by the Officers of the Mint or their [ndenture, on an Indictment for 


Clipping and Counterfeiting the King's Coin. Hal, Hiſt, P. C. 196. 2 Salk. 446. S. P. 


RE R OU ITI KE. 
Meaſure of Commerce is the intrinſic Value of the Silver or Gold, there 
can be no Variation of ſuch Meaſure without Injuſtice. | 
2 Init. 575 And indeed the keeping to the common Standard is of that Importance, 
| that my Lord Coke ſeems to be of Opinion, that the Alteration of Money 
in Weight or Allay cannot be without an Act of Parliament; and in 
this grounds his Opinion on the Statutes of 25 E. 3. cap. 13. andg H. 5. 
755 2. cap. 6. but herein the Law ſeems to be as laid down by my Lord 
Hal | Rs 


Mal. Biff, f. That at the firſt Inſtitution of any Coin within this Kingdom, the 
P. C. 191. King, and he alone, ſets the Weight, the Alloy, the denominated Value 
of all Coin; and this is done commonly by Indenture between the King 
= and the Maſter of the Mint. | | Lion 
Kal. Hiſt, 2. He may by his Proclamation legitimate foreign Coin, and make it 
F. C. 192. Current Money of this Kingdom according to the Value impoſed by ſuch 
Proclamation ; but the Counterfeiting ſuch Money was not Treaſon till 
the Statute of 1 Mar. cap. 6. made it ſo; nor the Clipping, Waſhing, 
Impairing thereof was not Treaſon till 5 Eliz. cap. 11. and 18 Elts, cap. i. 
but all theſe Statutes allow the Power of Legitimation thereof to the King 
by Proclamation. 5 3 3 
Hal. Hiſt. 3. He may inhanſe the external Denomination of any Coin already 
P. C. 192. eſtabliſned, by his Proclamation; and thus it hath been gradually done 
(a) Though almoſt in all Ages (@) ; this is ſometimes called Imbaſing of Coin and 
it be not ab- ſometimes Inhanſing of it; and it is both; it is an Inhanſing of Coin in 
bolutely an reſpect of the intrinſick Value or Denomination, but an Imbaſing in reſpec 
Imbaſ 7 1 of the intrinfick Value; as for Inſtance, when in the Time of E. 4. a Noble 
| gs gh! the Was railed to a higher Rate by twenty Pence, | | 


Species, yet 2 ba 
it bath very near the ſame Effect. Hal, Hiſt. P. C. 194. 


Hal. Hiſt, 4. He may by his Prerogative imbaſe the Species or Material of the 
F. C. 192. Coin, and yet keep it up in the fame denominated or extrinſic Value as 
Dav. 18. before; namely to mix the Species of Money with an Allay below the 
2 Rol. Abr. ES | | | 
Hal. Hiſt, As to my Lord Cole's Opinion, all he ſays that can be inferred from it 
P. C. 194. is, that it is not ſafe nor honourable for the King to debaſe his Coin below 
Sterling; and that if it be at any Time done, it is fit to be done by Aſſent 
of Parliament; but certainly all it concludes is that fiers non debet, but 
factum valet. LE ol = 
From the King's Prerogative in Coins it hath been adjudged, that at 
| 2 279- Common Law, and without any Statute, an Informatiom lay againſt Perſons 
ourteen's 3 3 3 . : . | 
Caſe, and for tranſporting large Quantities of Money, being againſt the Policy of the 
Poph. 149. State and Government, „„ gl 
where it is 


held, that ingroſſing a'great Quantity of Money is an Offence ; & vide Rol. Rep. 299. 


Flow. 323. But though Mines of Gold and Silver belong to the King, yet Mines of 
EE 575. Tin and Copper belong to the Subject ; for by none of the abovementioned 
1 Reaſons are theſe to be annexed to the Crown. ; | | 
But herein there hath been a great Queſtion, vis. Whether if the 
Mine of Copper or Tin contained Gold or Silver, as they often do, whoſe 
it ſhould be, the King's or the SubjeQ's? And the Judges here made a 
very extended Conſtruction, and held, that Gold and Silver being the 
nobler and more valuable Metals ſhould attract the leſs valuable, and be- 
long to the King; as likewiſe for the following Reaſon, that the King's 
Property cannot be held in Jointure with the Subject, and that the King's 
Property, though ever ſo ſmall, ſhall-not bs loſt by Mixture with the 
SubjeQ's, WE „„ 
Bu 


Plow. 323, 
3238, 335. 


r A K 1 0 f? ; 


— IM But upon this Caſe the Reporter very juſtly obſerves, that in all “Page 163 
baſe Metals of Copper, Tin, Cc. there is a Mixture of Gold and Silver, Plow. 339. 


which Mixture is of no Value in Compariſon to the other Metal, and 
the Gold or Silver is the Life of the Mine, without which it cannot 
be worked ; ſo that this was declaring all Copper and Tin Mines in the 
King. 1 | | FF 7 
Ka therefore by the Statute 1 Vill. & Mar. flat. i. cap. 30. ſed. 4. 
it is enacted, That no Mine of Copper, Tin, Iron or Lead, ſhall be 
0 edges a Royal Mine, although Gold or Silyer may be extracted out of 
* the fame.” | | 
And by the 5 Will. & Mar. cap. 6. ſet, 2. © All Proprietors of Mines 
„wherein any Ore ſhall be found in which there is Copper, Tin, Iron or 
„Lead, ſhall hold and enjoy the ſame, notwithſtanding that ſuch Mines or 
„ Ores ſhall be claimed to be Royal Mines; Provided that their Majeſties, 
„and all claiming Royal Mines under them, may have the Ore of ſuch 
« Mines (other than Tin Ore in the Counties of Devon and Cornwal) 
e paying to the Proprietors within thirty Days after the Ore is laid on the 
Banks, and before the ſame is removed, the Rates following, wiz. for 
all Ore wathed wherein is Copper, 16 /. per Ton; and for all Ore waſhed 
„ whetein there is Tin, 40 5. per Ton; and for all Ore waſhed wherein 
» there is Iron, 405. per Ton; and for all Ore waſhed wherein there is 
„Lead, ql. per Ton; and in Default of Payment it ſhall be law ful for the 
{6 Proprietors to diſpoſe of the Ore.” 


The King by expreſs Words may grant away Royal Mines as well as Plow. 336. 
inveſt a Subject with any Property in the aforementioned Chattels, but & vide 


then it muſt be by expreſs Words; for if the King grants to J. S. Lands e. 
and the Mines therein contained, and Royal Mines are found in them, 
they ſhall not paſs to the Subject ; for the King's Grant ſhall not be 
taken to a double Intent, becauſe they are Records that ought to have 
the ſtricteſt Truth and Certainty ; and the moſt obvious Intent is, that 
= ſhould only paſs the common Mines that are grantable to a common 
„ N | | 


It hath been held by the Judges aſſembled at Serjeant's Inn, that the 12 Co, 12. 


King may enter into any Man's Ground and dig Salt-petre for making 
of Gunpowder; and that the King hath a Prerogative herein, being 
neceſſary for the Safety of the Realm, although it be a Thing of a new 
Invention. | | | 


And herein my Lord Coke obſerves, 1/7, That it muſt be done with as 12 Co. 13, 


much Conveniency and as little to the Prejudice of the Owner of the14. 
Ground as poſſible; and conſequently that the Digging in a Man's Houſe, 
Barn, Outhouſe, &c. or weakening the Walls of any ſuch Houſe, Tc. 

is unlawful. DE | . | 


2. That the Soil or Gawd muſt be made and left as commodious to 12 Co. 12. 


the Owner as it was before. 


3. That this is in Nature of a Puryeyance, and an Incident inſepara- 12 Co. 1 3. 


ble to the Crown, and cannot be granted, demiſed or transferred over to 
another. 85 | | 


4. That the Owner of the Land cannot be reſtrained from digging and 12 Co. 14. ü 


making Salt - petre; the King not having an Intereſt in it as he hath in Gold 
and Silver in the Land of the Subject. 
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page 1648. Of his Prerogative in derelit Goods ; and therein of Waiſs, Strays, | 


and Treaſure Trove. 


All dereliQ Goods, and in which no Man hath a Property, belong to 
the King as well as derelict Lands; ſo (a) of extraparochial I ithes, though 
Things of an Eccleſiaſtical Nature. | 


(a) 5 Co. 18. 2 Inſt. 646.————That 2 Perſon may be guilty of Felony in taking Goods, the Owner 
whereof is unknown, in which Caſe the King ſhall] have the Goods, and the Offender ſhall be in- 
dicted for taking Bona cujuſdam igneti. Hawk. P. C. 94. a | | 


So if a Perſon dies inteſtate and without Kindred, bis Goods and Chat- 


tels belong to the ms - and herein the uſual Courſe is ſaid to be for 4 


Perſon to procure the King's Letters Patent, and then the Ordinary admits. 
the Patentee to Adminiſtration. | . | 55 6 
As to Goods waived, theſe belorg to the King, and are in him without 
any Office ; becauſe the Property is in Nobody, and therefore by public 


Agreement is put out of the Finder, in whom it was by the State of Na- 


ture, and is veſted in the King in Recompence for his Trouble and Charge 
in the Execution of Juſtice. | TS e 

But at the Common Law, the Owner purſuing the Felon, and the 
Felon waiving the Goods, the Owner may retake them; alſo upon an 
Appeal of Felony the Owner is intitled to a Writ of Reſtitution ; and as a 


overt alters farther Encouragement for the Proſecution of Felons by the 21 H. 8. cap. 
the Property 11. it is provided, that if the Party comes in as Evidence on the Indictment 


in thoſe 


Ciſes, vide 
Title Fair. 


and attaint the Felon, he ſhall have a Writ of Reſtitution awarded by the 
Judge of Aſſize. 8 3 


dMarkets, © | 13 . Wo | 5 | 
8 ae If a Felon in Flight waive his own Goods, and the King ſeize them, 
( theſe alſo are Waifs ; for they are relinquiſhed, and the Property is in 


29 E.3. 19. Nobody. 


s Co. log. 


Cro. Eliz. 


694. 
Foley's 
Caſe. 


21 E. 4. 16. 


In Trover the Defendant pleads in Bar, that the Queen was ſeiſed of 
the Manor of Newport Pannel, and that in the ſaid Manor the Goods 
were found waived, and doth not ſay, that they were waived in Flight, 
this is no Bar; for if the Goods were only laid upon the Manor, and not 
waived in the Purſuir, they are no ſuch waived or derelict Goods as the 
King may claim by his Prerogative. 55 | 

The Owner may at any Time retake the Goods waived, if they are not 


Kitchen 82. ſeiſed by the King or Lord of the Manor; for the Lord's Property begins 


8 H. 5. 1. 


from the Seiſure; for ſince there is no Property altered by the Wrong ar d 


Theft of the Felon, it follows that the Right remains till they are ſeiſed for 

the King as Guardian of the Public Safety, upon the Purſuit, or forfeited 

to him upon the Conviction, EL 5 | 
Waifs and Strays are not neceſſarily incident to a Leet, but they may be 


Bro. Eftray appurtenant to it by Grant from the King ; for the original Prerogative is 


1 


1 Crown, and comes from thence to the Subject at the Pleaſure of the 
ing. | | F 5 „ 


Bro. Eray And though a Lord of a private Manor may have Waifs and Strays by 


13. 


5 Co. 109. 
43 E. 3. 16. 


Preſcription, yet he cannot hove Bona Felonum and Fugitivorum without 
Grant from the King ; becavſe no Man can preſcribe for them, for every 
Preſcription muſt be immemorial, and the Goods of Felons and Fugitives 
cannot be forfeited without Record, which preſuppoſes the Memory of that 
Continuance. | | 


44 E. 3. 29. The King may grant the Privilege of Strays to the Lord of a Manor, 


5 Co. 105. 


Kitchen 81. 


or he may claim it by Preſcription, which ſuppoſeth a Grant loſt ; but 


rr R E R GS 

no Lord of a Manor can take the King's Beaſts as Strays, becauſe the 

Grant of the King muſt be ſuppoſed to extend no farther than this par- Page 165 
ticular Prerogative of the King, that is to take the Cattle of common . 

Perſons. £ „„ | 

Where the Lord of a Manor hath not a Grant or Preſcgption for Stray, 24 H. 6. 5. 

there the Sheriff ſhall ſeiſe it in Behalf of the King, and ſhall account for =, GG 


it to the King in the Exchequer. | 
If A. be ſeiſed of a Manor whereunto the Franchiſes of Waif and Stray Co. Lit. 121. 


be appendant, and the King purchaſes the Manor with the Appurtenances, 

the Royal Franchiſes are re- united to the Crown, and not appendant ; 

becauſe the Stray belongs to the King by his Prerogative, and when the 

Manor comes to him, the Strays are in him Jure Corone'; but if he grants 

the Manor in as ample a Manner as A. had ir, this grants the Strays by 

Reference to the former Grant, | 

In the Caſe of the King, if a Man juſtifies, as Beaſts taken in Behalf 29 E. 3. 3, 

of the King, yet he muſt ſay that the Beaſts were taken and proclaimed ; Bro. Title 

for otherwile the King's mere Seiſure ſhall not be a ſufficient Preſumption Y 4. 

in Behalf of his Property. 5 | | © 
The Sheriff or Bailiff of the King cannot pray in Aid of the King Bro. Eray 

in an Action of Treſpaſs brought againſt him; for the Aid of the King (5 U. 8 

cannot be demanded to come in to juſtify the Acts of his Miniſters, but C0 Elz 

they are anſwerable for their own Acts; and the taking any Chattels is 6h. 

only a Fact of the King's Miniſters; but in Matters of Titles of Land 

which is no Fact of the King's Miniſters, but relate to his permanent 

Revenue, the particular Tenant ſhall pray in Aid of the King in Re- 

verſion. e | | ; 
Alſo the Pleading of the Officer is not good unleſs he fays, he hath Cre. Eliz, 

anſwered the Value of them to the King; for the Officer cannot juſtify 594. 

the Taking in his own Right. | | | | 

The King or Lord of the Manor hath Property from the Time of Yelv. 96. 

the Stray's coming upon the Manor againſt all others but the right 

Owner; but in Relation to the right Owner he hath only the Cuſtody, 

and not the Property.  * | | | 


o 


The King hath a Prerogative in Treaſure Trove, that is, Treaſures of 3 Inft. 133. 


Gold and Silver which muſt be hid in the Earth, ard in which no Man N'<Þ: fo. 
hath a Property; but Treaſures of Gold and Silver found on the Surface 

of the Earth, or found in the Sea, belong to the Finder. 

This Prerogative was thought to be of that Conſequence to the Crown, 3 Inſt. 133. 


that it is ſaid, that anciently the concealing of Treaſure Trove was pu- p. = 


"iſhed with Death ; but jt is now only punithable with Fine and Impri- 
ſonment. | 1 25 | | 


9 Of his Prerogative in Fines and Forfeitures. 


Fines and Forfeitures for Offences at Law, go to the King as the Head 2 Vent, 265, 
of the Government ; and are giyen to aim as well for the public Good Fide Title 
as for the Increaſe of his Reverue. For feiture. 

Hence it is held, that if a Perſon be attainted of High Treaſon, f all ,, Hi 
his Lands of whomſoever holden are forfeited to the King, and that tho' P. C. 283. 
'the Lands are immediately held of the King, yet he hath them not as f Vid Con- 
Royal Eſcheats, but Jure Coronæ or Prerogative regalis, | federation on 

| | the Law e 
1 Sc. where this Subject is treated of in 2 very elaborate and maſtetly Manner, aud 4 £ 
Juſtice, Propriety, and good Policy of the Law ſet in the cleareſt Light. | 
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Moor 238. Alſo where a Statute giveth a Forfeiture, either for Nonfeazance or 
70. go. Misfeaſance, the King ſhall have it, unleſs it be otherwiſe particularly di- 
11 Co. 68. ected by the Statute. Ee es e 1 8 
And on this Foundation it hath been adjudged, that an Archdeacon 

. having ſold the Office of Reꝑiſter of the Archdeaconry, which being a 

*Page 166 * Forteiture within the Statute 5 C6 E. 6. cap. 16. the Right of Nomi- 
2Vent. 267. nation belonged to the Crown, and not to the Biſhop of the Dioceſe. 
H. ee | Vide plus Titles FORFEITURE and OUTLAWRY. 
v. Fox. : F $A | 


3 


— . 


(C) Df his Pꝛerogative over the Perſons of his 
7 Subjects: And herein, 


= 


[1 I. Who ſhall be ſaid his Subjects. 


7 Co, „Ge. LL Perſons born in any Part of the King's Dominions and within 
N Fs his Protection are his Subjects, as all thoſe born in Ireland, Scotland, 


Molloy 370. Wales, the King's Plantations, or on the Engliſh Seas; who by their 
Co Lit. 129. Births owe ſuch an inſeparable Allegiance to the King that they cannot 
Dyer zoo. by any Act of theirs renounce or transfer their Subjection to any foreign 


na, 3. Allo the Subjects of a foreign Prince, coming into England and living 
» 49g 0 ä 


Dyer 145. under the Protection of our King, may, in reſpe& of that local Ligeance 
Hob. 27 1. Which they owe to him, be guilty of High Treaſon, and indicted that 
2 Salk. 630. they contra dominum regem (the Words naturalem dominum ſuum being 
She p. omitted) did compaſs, c. contra Iugentiæ ſue debitum; and it is ſaid 
that even an Ambaſſador, committing a Treaſon againſt the King's Lite, 
Hal. Hiſt, may be condemned and executed here, and that for other Treaſons he 
P. C. 59. ſhall be ſent Home. | 5 33 
Hawk. P. C. But Aliens who in an hoſtile Manner invade the Kingdom, whether 
35 their King were at War or Peace with ours, and whether they come by 
themſelves or in Company with Engliſh Traitors, cannot be puniſhed as 
Traitors, but ſhall be dealt with by Martial Law. 
Dyer 224. If the King of England makes a rew Conqueſt of any Country, the 
Vaugh. 281. Perſons there born are his dubjects; for by ſaving the Lives of the People 
conquered he gains a Right and Property in ſuch People, and may im- 
poſe on them what Law he pleaſes. | 
2Will. Rep. But until ſuch Laws given by the conquering Prince, the Laws and 
75 76. Cuſtoms of the conquered Country ſhall hold Place; unleſs where theſe 
| are contrary to our Religion, or enact any Thing that is Malum in ſe, 
(a) That or are ſilent (3); for in all ſuch Caſes the es of the conquering Coun- 
Where the try ſhall prevail. : | | 5 5 


Laws are | 


FX rg or ſilent, the conquered Country ſhall be governed according to the Rule of natural Equity. 
2 Salk, 412, | 1 : Tg 8 


2 Will. Rep. If there be a new and uninhabited Country found out by Engliſh Sub- 
* 401. Je&s, as the Law is the Birthright of every Subject, ſo wherever they go 


l. 4. they carry their Laws with them; and therefore ſuch new found Country 


Like Point. is to be governed by the Laws of England; though, after ſuch Country 
3 2 Ld. is inhabited by the Engliſh, Acts of Parliament made in England, without 
(Ye 1245: naming the foreign Plantations, will not bind them. 1 Y 


2. That 


D R E ROGAT IVB. 


4 2. That he is intitled to the Service and Allegiance of his Subjects age 167 
aud therein of the Oaths injoined them. | 


It is clearly agreed, that the King hath an Intereſt in all his Subjects, Sav. 43. 
and is intitled to their Services, and may employ them in ſuch Offices Moor 111. 
as the public Good and the Nature of our Conſtitution require; and on 5 00% 
this Foundation it hath been held, that the King may oblige a Perſon 41404 269. 
to ſerve the Office of Sheriff, and that no Perſon can be exempt from Salk. 167. 


ſuch Office but by Act of Parliament or Letters Patent. pl. 1. 
TD . © . Ld. Raym. 


29. Skin. 574. pl. 1. Carth, 306. 


The Allegiance that is due from every Subject to the King is of two, Co. ca. 
Kinds. ½, Original, virtual and implied. 2405, Expreſſed or declared in's Cafe. 
by Oaths or Promiſes. The firſt of theſe ariſes from that Protection Hal. Hiſt. 
which every Subject hath from the King and the Laws, and is (a) ſaid to P. C. 59, 61. 


be due to the Natural and not to the Politick Perſon of the King; and 33 
ftom the Breach whereof ariſcth the Crime of High I reaſon. ; Obligation 


| | ES 3 | of Allegi- 
ance is not to be applied nor laid upon private Cauſes; for no Man can make a Cauſe of Allegiance 
other than ſuch as the Law makes, and as concerns the Faith and Loyalty that the Subject oweth to 
his Sovereign in Points of State. Hob. 271, 272. 


The expreſs Allegiance, or by Oaths and Promiſes, is either by the Spelm. Title 
Common Law, or by particular Acts of Parliament. By the Common £4*#a:. 
Law, beſides the Oath due by Tenure or ratione Feodi, all Perſons above go hs 
the Age of Twelve were obliged in the Torn or Leet to take an Oath of Law 241. 
Fidelity and Allegiance, whether ſuch Perſon held any Lands of the 2 loft. 147. 
King or ndt; and in all Oaths of Fealty, as likewiſe in the Profeſſion of Hal. Hiſt. 
Homage to any inferior or ſubordinate Lord or Prince, it was with a ſalva· C. 64&c- 
fide et Ligeantia domini regis, which Saving to omit was puniſhable in 

ſuch Lord. | EE | 

The particular Acts of Parliament relating to this Matter are the 1 

Eliz. cap. 1. which enjoins the Oath of Supremacy, 3 Jac. 1. cap. 4. 

which inſtituted the Oath of Obedience, the Statutes 7 ac. 1. cap. 2. 

& 6. 13 Car. 2. ſtat. 2. cap. 1. 13 C14 Car. cap. 3&4. 25 Car. 2. 

cap. 2, 30 Car. 2. flat. 2. cap. 1. which are abrogated by 1 VC. & M. 
ell. 1. cap. 1 & 8. and new ones appointed in their Room by the 1 V. 

& M. {ef 2. cap. 2& 3. 3W.&M. cap. 2. 13 V. 3. cap. 6. 8 Ann. 
Cap. 22. 4 Ann cap. 6. 6 Ann. cap. 7, 14, 23. 1 Geo. 1. cap. 13. 

13 Geo, cap. 29. 2 Geo. 2. cap. 31. 9 Geo. 2. cap. 26. a ; 

- By the 2 Ges, 2. cap. 31. it is enacted, That all Perſons that ſhall 
© be admitted into any Office Civil or Military, or ſhall receive any 

% Pay by reaſon of any Grant from his Majeſty, or ſhall have Com- 

* mand or Place of Truſt under his Majeſty, or by Authority derived 
from him, in England, or in his Majeſty's Navy, or in Fer/ey or 
** Guernſey ; or that ſhall be admitted into Office in the Houſehold of 
* his Majeſty, or of the Prince of Wales, or any other of his Majeſ- 
© ty's Iſſue; and all Eccleſiaſtical Perſons, Heads and other. Members 
© of Colleges and Halls in the Univerſities, that are of the Foundation 
or enjoy any Exhibition, being of the Age of eighteen Years ; and 


all Perſons teaching or reading to Pupils, and all School-Maſters 


“and Uſhers, and all Preachers of ſeparate Congregations, High Con- 
* ſtables, and every Perſon who ſhall act as a Serjeant at Law, Coun- 
« ſellor, Barriſter, Advocate, Attorney, Solicitor, Proctor, Clerk or 
* Notary, by practiſing as ſuch in any Court in England, who ball 


after the 21/7 of January, 1728. be admitted into any of the above- 
| | | | | „mentioned 
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&« mentioned Preferments, c. or ſhall come into any ſuch Capacity, Ee. 


| 
| 
[ 
| 
| 


*Page168** ſhall take the Oaths appointed by 1 Gee. 1. cap. 13. as by “* the ſaid 
_ *« Statute.is directed in the Court of Chancery, King's Bench, Common , 
| “ Pleas, or Exchequer, at any Time (a) before the End of the next f 
() By the « Term after he ſhall be admitted, &c. or before the End of the next 
8 1 «« Quarter-Seſſions where ſuch Perſons ſhall reſide.” .. | : 


the Time 1s £4 | „ 
enlarged to fix Calendar Months after ſuch Admittance, Cc. | 


— 


- : : 9 9 _ 
— 


| t There are ſeveral Statutes to enlarge the Time. Vide the Index to the Statutes, Title Oath. 


* TT.. ˙· TREE Reo oP. YU 


Perſons negleQing, to incur the Penalties in 1 Geo. 1. cap. 13. ix. 
Diſability to, &©c, or to be Guardian or Executor, or capable of any Le- 
1 gacy or Deed of Gift; or to be in any Office, or to vote at any Election 

B +The Form for Members of Parliament, and ſhall forfeit 500 l. + = : 


of the Oath | | 
of Abjuration is altered, by 6 Geo. 3. c. 53. 


3. That he may reſtrain his Subjects from going abroad ; and herein of 
h 85 the Writ de Ne exeat Reg no. = | 


F. N. B. 86. By the Common Law every Subject may go out of the Kingdom for 
Dyer 165, Merchandiſe or Travel, or other Cauſe, as he pleaſes, without any 


| | _ l. Rep. Licence for that Purpoſe ; this appears from the (5) Statute 5 R. 2. 
ep.. 2. made to reſtrain Perſons paſſing out of the Realm, but excepts 


„ 3 Mod. 131. Lords, great Men, and notable Merchants; as alſo by the Statute 26 
Lit. Rep. 27. H. 8. cap. 10, which gave Power to the King during his Life to re- 
Stle 442. ſttain Perſons from trading to ſome certain Countries (c); which Acts 


| Ae had been vain and idle, if the King by his Prerogative might have 


| 4Jac. 1. c. 1. But notwithſtanding this general Freedom and Liberty allowed by the 
(e) Noy182. Common Law, it appears plainly that the King by his Prerogative, and 
12 Co. 33. ithout any Help of an Act of Parliament, may prohibit his Subjects 


n from going out of the Realm; but this muſt be by ſome expreſs Pro- 
89. bibition; as (4) by laying on Embargoes, which can be only done in 


2 Inſt. 54.---"Time of Danger, or by Writ of Ne exeat Regno, which from the 
gays Str Jahn Words quam plurima nobis et Corone noſtræ Prej udicialia ibidem proſe · 
N gui intendis, appears to be a State Writ, but is never granted univerſally, 
the King is but to reſtrain a particular Perſon, upon Oath made that he intends to 
intitled to go out of the Realm; indeed Fitzherbert ſays, that the King may re- 
Cuſtoms, is ffrain his Subjects by Proclamation ; and affigns as a Reaſon for it, that 


iat dsl the King may not know where to find his Subject, ſo as to direct a Writ 
jects to go to him. f | „ 1 | 
beyond Sea | | 3 | = 
when he might reſtrain them. Day. 9. (4) Vide Title Merchant. 4 Mod. 179. 


Dyer 179. It is agreed, that the Matter alledged in the Writ of Ne exeat Regno, 
78 109. js not traverſable, and that the King may avoid it without ſhewing 
n = any Cauſe ; and tho* it may be objected, that if the King may, without 
Skin. 166, aſſigning any Reaſon, grant it in one Caſe, he may in five hundred, tc, 
| The Anſwer is, that this is a Royal Truſt repoſed in the King, which the 
Law does not preſume that he will abuſe or make Uſe of to the Prejudice 
of the Subject. | OT | 5 8 
F. N. B. 83. This Writ may be awarded under the Privy Seal or Signet, as well as 
Lane 29. the Great Seal. ä N 1 „ 
2Co. 17. b. 76. * | | The 


11 Co, 92. 


he ES 
- ER TZR OG AA © 
The Writ of Ne exeat Regno, though a Prerogative or State Writ, hath 
been introduced into the Court of Chancery, but was at firſt but tenderly 
made Uſe of; it is now become the common Proceſs of that Court. 
The Plaintiff, by a ſtanding Order made in my Lord Cowper's Time, is 
to make Oath of his Debt; and the Writ is always marked for the Sum 
ſworn in the Afﬀidavit, in Words at length and not in Figures; and the 


- Plaintiff ſwears the Defendant is going out of the“ Kingdom, which if“ Page 169 


he ſhould do, the Debt may be loſt ; the Order is till Anſwer or further Sin. 136. 
Order; and it was formerly thought, that upon the Party's putting in N _ 


full Anſwer the Writ ſhould be diſcharged, but of late the Party hath k Chon: Ca. 
been obliged to give Security to abide the Order on Hearing, before the 245. | 
Court will diſcharge the Writ ; which Secutity is taken by Recognizance 7 Med. g. 


before a Maſter, as all other Security is; and it is in the Penalty of what g, Raym. 


is worn due, and the Sheriff takes Bail accordingly when he arreſts the Caſcein B. K. 


Party thereon, the Sum ſworn due being conſtantly indorſed on the Ne exeat 562. 

Reguo, as a Guide for the Sheriff to take Bail by, Stil. 441, 
— 2 PE > 442. 

A Writ of Ne exeat Regno may be granted in any Caſe where there is 2 Chan. Ca. 
Danger of Subterfuge from the Juſtice of the Nation, though of a private 245: 

Concern. e 5 | EE, | | 
Giving out that he intends to go beyond Sea, aſſigned as a Reaſon for 2Chan.Rep. 

ewarding a Writ of Ne exeat Regno, and it was granted. | 2 

A Solicitor's Bill being taxed and reported overpaid 607. On Motion Preced. 


and Affidavit of his going beyond Sea, a Ne exeat Regno was granted, 71, * 
though no Bill was in Court whereon to ground this Writ. 23 


A Motion was made for a Ne exeat Regno againſt Sir Jerom Smithſon, Vent. 34; 
for that his Wife had ſued him in the Eccleſiaſtical Court for Alimony, and Sir Tre 
it was ſuſpected that he would go beyond Sea to avoid the Sentence; and Smi7h/on's 
the Writ was granted; and the Lord Chancellor ſaid that it had been ſo Caſe. 
= before, for this Court was to aid the Eccleſiaſtical Court in ſuch 

ales. 5 — 

It hath been held, that a Ne exeat Regno lies to prevent one's going will. Rep. 


into Scotland, it being out of the Juriſdiction of Chancery; and the Pro- 263. pl. 60. 


ceſs thereof not reaching thither, is equally miſchievous to the Suitor here Dene' Cale. 
as if he actually went out of the Kingdom; and in this Caſe it is faid, 

that the Condition muſt be not to go out of the Realm, or to Scotland; 

but in (a) a latter Caſe it is held, that there is no Occaſion that the Order (4) Hunter v. 
ſhould be particular as to Scotland; and that even fince the Union, the Cages ig 1 
Writ in the general Form will reſtain the Party from going into Scotland as Talbots 
well as any of the King's other Dominions that are out of the Proceſs of Time 196. 
JJ . f 

A Ne exeat Regno having been awarded againſt the Defendant, J. S. Preced. 
(who was the now Peritioner) became his Surety to the Sheriff; after Tg Os 
Anſwer put in FJ. S. petitions to be diſcharged, but was denied; then the n y 


Cauſe was heard, and 19,000/. decreed. againſt the Defendant, and he 


committed for Non-paywent ; and then J. S. petitions again to be diſ- 


charged, becauſe being a Manucaptor, and the Party in Priſon, there can 
be no Danger of his going beyond Sea. Lord Keeper - If fo, then his 
Surety is in no Danger, and would not diſcharge him. 


4. That he may command his Subjects to return Home; and therein of 
5 awarding a Privy Seal. | 


As the King may reſtrain any of his Subjects from going abroad, in Dyer 128. b. 

like Manner it is clearly agreed, that he may command them to return Lane 44. 

home; and that the diſobeying a Privy Seal to this Purpoſe is the 8 . 
5 | . | | | higheſt? n 179. 
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rn O Ari. 
higheſt Contempt. 1}, It is a Diſobedience to the Command of the 


King himſelf directed to the Party. 24%, The Command is, that by 


ſhall return upon his Faith and Allegiance, which is the ſtrongeſt Com- 
pulſion that can be uſed. 3dly, The Thing required by the King is the 
principal Duty of a Subject, wis. to be at the Service of his King and 
1 | | | | 
*Page 170 . * The Puniſhment for this Offence is, the ſeizing the Party's Eſtate (a) 
6.) And till he return; and of this there are divers Inſtances in our Books. 
when he 13 5 | N h 
does return he ſhall be fined. Hawk. P. C. 59, 60. 


Dyer 128. b. As that of William de Britlain in the 19th Year of Ed. 2. who refuſ- 
Vouched in ing to return upon the King's Writ, his Goods and Chattels, Lands 
2 Caſe there. and Tenements, were ſeized in the King's Hands; and the like was 
reg done in the Caſe of (5) Edward of Woodſtock Earl of Kent, in the ſame 


fa'd to be Reign. 


proved by | 5 a 
other Precedents. (50 Leon. 10. cited. 


Dyer 176. So in the Cafe of one Bartue who married the Ducheſs of Sufßoll, they 
Jenk. Cent. obtained a Licence from Q Mar. to go out of the Realm, under Pretence 
ues Cafe, Of recovering ſome Debts they were intitled, unto as Executors to the 
| Duke-; when in Reality it was on Account of the Religion eftabliſhed by 
Q. Mar, and living with other Fugitives under the Protection of the 
_ Palſgrave of the Rhine in Germany, who was an eminent Calviniſt, were 
ſent to by Privy Seal; but the Meſſenger in endeavouring to ſerve them 

with his Letters, being obſtructed, beat and abuſed by their Servants and 
Attendants, a Certificate was made of this, and their Lands and Tene- 


maents ſeiſed. | | 
Leon. 9. 


<7 So in the Caſe of Sir Francis Englefield, who departed the Kingdom on | 
Dyer: Jn, a Licence obtained for three Years ; but not returning at the Expiration of 


And. 9s, the three Years, a Privy Seal was ſent to him by Q Eliz. which he not 
S. C. Sir obeying, and this Matter certified into Chancery by the Queen under her 
FranciszEng-Sjon Manual, in the fifth Year of her Reign by virtue of a Commiſſion 
- þ end y under the Great Seal directed to Sir Henry Newil and others, his Lands and 
7 Co. 18. Tenements were ſeiſed. KEE SEE, 85 
Poph. 18. | = | 5 ü 
4 Leon. 135. | | | | 
Lanea2,&c. So in the Caſe of Sir Robert Dudley, who, intending to travel, obtained 
The King v. a Licence from K. Jam. 1. to go to Venice; but before his Departure he 
— 50% by Indenture inrolled for valuable Conſideration, as was expreſſed in the 
Paſch.7 The Deed (but none paid) conveyed the Manor of Killingworth with other 
1. in ſcac. Lands, to the Earl of Nottingham and others in Fee, with a Proviſo, that 
| upon Tender of an Angel of Gold all ſhould be void; and with a Cove- 
nant on the Part of the Bargainees, that they ſhould make all ſuch 
Eſtates as the ſaid Sir Robert ſhould appoint; the Bargainees were not Parties 
to the Deed, nor had they Notice of it *till ſome Time after; but after- 
wards they made a Leaſe to Sir Robert Lee, to the Intent that Lady 
Dudley ſhould take the Profits of Part of the Premiſſes for ten Years, if 
their Eſtate continued ſo long unrevoked. The King, hearing that Sir 
| Robert had been guilty of ſome bad Practices beyond Seas, in the fifth 
Year of his Reign ſent his Privy Seal to him, which he not obeying, the 
great Queſtion in this Caſe was, whether thoſe Lands thus conveyed were 
| forfeited ? And adjudged that they were, the Conveyance being fraudulent 
as to the King. „55 | „„ | 
(e) Lane 48. In theſe Caſes it hath been held, that the King hath only an Intereſt in 


Wy Ch. Baron, 


per Tanficld the Offender's Lands *till he return; and (c) that his reſtoring of them to 


him is not a Matter of Grace but of Right, 2 
| = ut 


FP ENR G Ä 
gut though the Lands are to be reſtored to the Offender, yet it is held, Sar. 7, 8. 
that till his Return the King hath a greater Intereſt than the Perception 3 
of the Profits; and that he may aſſign or grant thein, quamdiu in 3 
manibus ſuis fore contigerint; and that he or his Patentee are intitled to Moor 412. 
| Woodfals, may make Leaſes, and grant Copyholds, being Domini pro 
mipore. | | | 
; And on this Foundation it was holden, in Sir Francis Englefield's Caſe, *Page 17 1 
that where Q. Elix. in the eighth Year of her Reign, and after the For- Moor 109. 
feiture of Sir Francis, granted a Manor, Part of Sir Francis's Eſtate, with Dyer 375: 
all the Profits, quamdiu in manibus noſtris fore contigerit ; and afterwards 
the Acts 13 Elis. c. 3. & 14 Elis. c. 6, were made for veſting the Eſtates 
of Eugitives in the Crown; after which the Queen made a ſecond Seiſure 
of thoſe Lands, and by her Letters Patent appointed a Steward, who held 
a Court, took Surrenders and granted Admittances in Right of the Queen; 
yet it was reſolved, that this ſecond Seiſure, by virtue of theſe Acts, 
gave the Queen no greater Eſtate or Intereſt than ſhe had before by 
the Common Law; conſequently that the firſt Grant was good, and 
the Courts holden, Surrenders and Admittances by her Steward, were 
8 | | | 
The regular Courſe in thoſe Caſes is for the Meſſenger to certify his Dyer 178. 
Proceedings into Chancery, of which, by Mittimus, a Certificate is ſent And. 95. 
into the Exchequer, oat, of which Court a Commiſſion iſfues to inquire, 
Sc. and ſeize the Lanes of the Delinquent; and it is ſaid, that this Cer- 
tificate admits of no Traverſe, becauſe no Venue can be laid here for its 
Trial, the Matter being tranſacted beyond Sea; but it is faid, that the 
_ Meſſenger ought to make Oath of the Service of the Writ of Privy (ayrhewyrt 
eal N | | 
„„ | | | ſerved by 
ſome Meſſenger, who upon his Oath is to make a Certificate of it in Chancery, 3 laſt. 180. 


And it is ſaid, that there is no Need of a Date to the Privy Seal; for Leon. 9. 
that the Matter therein contained is not traverſable, nor is it returned as 

other Writs are, but the King who iſſues it is to receive the Meſſage or 

Anſwer of the Party, and he is the Judge of the Contempt. | 


on F 


The Contempt incurs from the very Time Notice is given the Party; for Lane 46. 

the Words of the Writ are quod indilate, &&fc. by | 

It is held, that tho' the Party hath a Licence at the Time of his going Lane 46. & 
abroad, that yet he is obliged to obey the Privy Seal; for that fuch Licence vide Dyer 
-  countermandable, being only an Authority or Diſpenſation, and not like 7s. 
an Intereſt moving from the King. | 

It is ſaid that the King cannot recal the Party, but by the Great Seal or 3 laſt. 12. 
Privy Signet. | | 


oO 23 a 


(D) Df the King as the Fountain of Juſtice, 
and intruſted with the Execution of the 
Laws; And herein, | | | 


7. That all Civil JuriſdiQion flows from the King. 


| . ds. . 114. vid: Ti- 
of a Femporal, Eccleſiaſtical, or Military Nature, are called his Laws; tie Crust. 


and 


ought to be 


Au Juriſdiction exerciſed in theſe Kingdoms that are in Obedience Fleta, c. 17. 


to our King, is derived from the Crown; and the Laws, whether Co. Lit. 99.4. 
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PRER OG A TI E. = 
and it is his Peerogative to take Care of the due Execution of them. 
Hence all Judges muſt derive their Authority from the Crown, by ſome 
Commiſſion warranted by Law; and muſt exerciſe it in a lawful Man- 
ner, and without any the leaſt Deviation from the known and ſtated 
Forms. 1 | 5 


page 172 * So although the King is the Fountain of Juſtice, and intruſted with. 


4 Init. 164. the whole executive Power of the Law, yet he hath no Power to change 


2 loſt. 54, or alter the Laws which have been received and eſtabliſhed in theſe King- 


478.  doms, and are the Birthright of every Subject; for it is by thoſe ver 

2 Hal Hiſt. ; 2 4 
P. C. 131, Laus that he is to govern ; and as they preſcribe the Extent and Bounds 
282. of his Prerogative, in like Manner do they declare and aſcertain the Rights 
Vau2h. 418. and Liberties of the People, and therefore admit of no Innovation or 
2 Salk. 510. Change but by Act of Parliament. 


Will. Rep. From the inherent Right inſeparable from the King to diſtribute Juſtice 


329- pl. 87.among his Subjects, it hath been held, that an Appeal from the Iſle of 
— Ved „Man, lies to the King in Council without any Reſervation in the Grant of 
the Iſſe of Man of any ſuch Right; and it was ſaid, that though there had 
been excluſive Words, that yet the Grant muſt have been conſtrued to be 
void upon the King's being deceived, rather than the Subject ſhould be de- 
prived of a Right inſeparable to him as a Subject, of applying to the Crown 

for Juſtice, | : 5 „ Do: PE 


2. Of the King's Prerogative in Eccleſiaſtical Matters. 


Hal. Hit. The Supremacy of the Crown of England, in Matters Feclefiaſtical, is 
P. C. 75. a moſt unqueſtionable Right, which, as my L. Hale ſays, may be proved 

by Records of undoubted Truth and Authority; and though as he ſays 
() The Pope (a) the Pope made great Uſurpations and Ineroachments on this Right, 
<4 A yet theſe were always complained of as illegal; and thoſe Incroachmen:s 
the People are now pared off by the Statutes 25 H. 8. cap. 19, 20, 21. and 
wereblinded 26 H. 8. cap. 1. es | 
ſtition, uſurped the Royal Authority in all Matters Eccleſiaſtical, as is manifeſt by the Statute of 
Proviſors, which was made as a Remedy for this Grievance, &c. Ld, Raym. 25. & wide s Co. 
Cawdry's Cale, Cro. Eliz 542. and the Statutes 26 H. 8. c. 1. and 1 Eliz. c. 1. whereby ſuch 
Authority as the Pope had, claiming as Supreme Ordinary, is annexed to the Crown, and is declared 
to belong thereto of Right; for which vide 4 Inſt. 341. Lit. Rep. 232. Moor 463. Dyer 273. 


Selden Janus Angle, 27, Co. Lit. 134. Dav. 88, 2 Inſt. 580, 584, 


6) The (3) So that the King of England doth not recognize any foreign Autho- 


e ee rity ſuperior or equal to him in this Kingdom, neither do the Laws of the 
ba the De. Emperor or Pope of Rome, as ſuch, bind in the Kingdom of England; but 
pendance on all the Strength and Obligation that either the Papal or Imperial Laws have 


the Civil obtained in this Kingdom, 1s only becauſe they are and have been received 


Law, nor and admitted in this Kingdom, either by Conſent of Parliament or by in- 


ed by it, but ©; : 
are bindiog and not otherwiſe. 


by their 


are Feen memorial Uſage and Acceptation in ſome ggticular Courts and Matters, 


own Authority. Hal, Hiſt. P. C. 16. 


- Show. Rep, The King therefore is ſaid to have two Juriſdictions, one Temporal 


1 1 the other Eccleſiaſtical; the latter of which is derived from the SY 
155. mon Law, though the Form of the Proceedings and the coercive Power 
4 Co. 29. exerciſed in the Eccleſiaſtical Courts, is after the Form of the Canon 
7 Co. 43. and Civil Law; and this being indulged to them, the Judges of the 

5s Co. 7. Common Law will give Credit to their Proceedings and Sentences 


2 Vent. 43. in Matters in which they have a Juriſdiction, and believe them con- 


ſonant 


r EN 
ſonant to the Law of Holy Church, although againſt the Reaſon of the 
Common Law; and if there be a Gravamen it muſt be redreſſed by 


Appeal. | | _ 1 | | 
gut if theſe Courts exceed their Juriſdiction, and the Bounds and Li- Vide Tide 
mits preſcribed them by the Laws and Statutes of the Realm, they are Cure. 
ſubject to the Controul of, and may be prohibited by, the King's 


* Temporal Courts; for the Canon and Civil Law did not bind originally Page 173 


in England, nor have they been received univerſally; and therefore are 
called Leges ſub grawiore Lege, the Common Law ſtil] maintaining its 
Superintendancy over them. | | 
The King being delivered from Papal Uſurpation, might by Common 
Law grant a Commiſſion to hear and determine Eccleſiaſtical Cauſes. 
Hence the Juriſdiction of the High Commiſſion Court was acknowledged 
as deriving its Authority immediately from the Crown ; but it was held, 
that that Court, without the (a) Help of an Act of Parliament, could not . 
in Matters of Eccleſiaſtical Conuzance uſe any Temporal Cenſure or“ 7 0 ide 
Puniſhment, as Fine or Impriſonment. | 1 


this Court is aboliſhed 
Abr. 224. 4lnſt. 332. Noy 149. Moor 917. March 80. Gibſ, Cod. 50. 


Alſo 108 Law hath em unto certain Offices Eccleſiaſti- Vide Title 


cal Juriſdiction, as incident to the Offices ; thus every Biſhop by his £*<{/«/tical 


Election and Confirmation, even before Conſecration, hath Eccleſiaſtical . 


Juriſdiction annexed to his Office, as Tudex ordinarius within his Dioceſe ; 

and divers Abbots anciently, and moſt Archdeacons at this Day, by Uſage 

have the like Juriſdiction within certain Limits and Precin&s ; all which 

they derive from the Crown, although the Proceſs in the. Eccleſiaſtical 

Court runs in the Name and under the Seal of the Biſhop or Eceleſi- 
aſtical Judge. | 7, „ 

The Matters of Eccleſiaſtical Conuzance are of two Kinds, Crimi- 

nal and Civil; their Criminal Proceedings extend to ſuch Crimes as by 2 Inſt. 488, 
the Laws of the Land ate of Eccleſiaſtical Conuzance, Ca) as Hereſy, f 1D, 
Fornication, Adultery, and ſome others, wherein their Proceedings are cannot Mig 
pro reformatione Morum and pro ſalute Anime ; and the Reaſon why they Plea of a Le- 
have the Conuzance of theſe and the like Offences, and not of others, gal Perjury 
as Murder, Theft, tc. is not from the Nature of the Offence, for the br ©<1Jury 
one is as much a Sin as the other ; and therefore if the Conuzance were ING 
of Offences quatenus Peccata contra Deum, it ſhould extend to all Sins jury in their 
againſt God's Law; but the true Reaſon is, becauſe the Law of the Courts they 
Land hath indulged them with the Conuzance of ſome Crimes, and not ma; puniſh, 


8 —80 where 
of others. one forged 


„„ | Letters of 

Ordination it was held, that the Spiritual Court may proceed to deprive him. Sid. 217. Lev. 138. 
Keb. 721. Keilw. 39, ———5S»o where a Pariſh Clerk was guilty of ſcandalous Crimes, and being 
proceeded againſt in the Spiritual Court, it was held on a Motion for a Prohibition, that they may 
proceed to deprive him for theſe Crimes, though they were in their Nature only puniſhable in the 
| Temporal Courts. 2 Ld. Raym. 1507. & vide Dyer 293. Comp. Incumb. 53. Hob. Sear/e's Caſe 
I. P. Cannot puniſh for writing a Libel, being an Offence indictable at Law. Comb. 71. 
For Sacrilege the Party may be proceeded againſt in the Spiritual Court, although the Robbery is 
likewiſe puniſhable in the Temporal Courts. 37 H. 6. 39. Bro. Appeal 31. 45. 2 Inſt. 492. 


2 Keb. 23. Sid. 281,——So an Action at Law lies for an Aſſault and Battery on a Spiritual Perſon, 


as alſo a Suit in the Spiritual Court for Irreverence to his Perſon. 6 Mod. 136. Cro. Eliz. 655.—— 
But for ealling a Woman Whore anJ Thief, the Party cannot be proceeded againſt in the Spiritual 
Court and by Action at Law, being one continued Act. 2 Rol. Abr. 289. So for Solicitation of 
_ Chaſtity which is attended with Force and Violence. Vide 4 Co. 20. 2 Salk. 552, pl. 15. 7 Mod. 
78. 2 Ld. Raym. 809, 1101. RE Og 


The Civil Cauſes committed to their Conuzance, wherein the Pro- Yide Title 


ceedings are ad inſtantiam Partis, ordinarily are the Buli:efs of Tithes, Ec <!-/aftical 
8 1 Courts, Let. 


Rigs (p, 


4 —— 7 


| 2 Statute in- 
ER | | N titled an Act 

for reſtoring to the Crown the ancient Juriſdiction Eceleſiaſtical; and the 16 Car. 1. c. 11. by which 

and for the Juriſdiction it exerciſed, vide 12 Co. 45, Cc. 13 Co. 2 Rol. 
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Rights of Inſtitution and Induction to Eccleſiaſtical Benefices, Matters 
of Matrimony and Divorce, and Jeſtamentary Cauſes and the Incidents 
thereunto, as the Inſinuation of Teftaments, Legacies of Goods and 
Money, Sc. wherein they proceed according to the Canon Law, and the 
Civil Law, which is taken as a Director in Points of Expoſition and De- 
teru.ination, ; | | 


page 174 3. Of his Prerogative in creating Officers. 


Dyer 176, The King as the Fountain of Juſtice hath an undoubted Prerogative in 
2 Rol. Abr. creating Officers, and all Officers are ſaid to derive their Authority me- 


: 22, Jiately or immediately from him; thoſe who derive their Authority from 
2 loft: gal, him are called the Officers of the Crown, and are created by Letters Pa- 
540. tent; ſuch as the great Officers of State, Judges, Sc. and there needs 


12 Co. 116. no greater or ſtronger Evidence of a Right in the Crown herein, than that 
Rol. Rep. the King hath created all ſuch Officers Time immemorial. | | 


8 par. But though all ſuch Officers derive their Authority from the Crown, 


Ca. 111. and from whence the King is termed the univerſal Officer and Diſpoſer 


Lev. 219. of Juſtice, yet it hath been held, that he hath not the Office in him to 
Co. Lit. 3, execute it himſelf, but is only to grant or nominate ; nor can the King 
SE 27 o grant any new Powers or Privileges to any ſuch Officers, but they muſt 
4 Inft. 12g. execute their Offices according to the Rules eſtabliſhed and preſcribed them 
6Co. 11, 12. by the Law. pe: EEE. | 
2 Inſt. c40o. Neither can the King create any new Office inconſiſtent with our Con- 


2 Sid. 141. ſtitution or prejudicial to the Subject. ; 
Moor $08, 8 . | 
| 4 on 200. And on this Foundation it was held, that an Office created by Letters 


Iewnſen f. Patent for the ſole making of all Bills, Informations and Letters Miſſive in 


| Leifler. the Council of York was unreaſonable and void. 


Hob. 63. 80 it hath been held, that the King could not grant to any Perſon 
| to hold a Court of Equity, it being a ſpecial "Truſt committed to 
the King, and not by him to be intruſted to any other except his 
Chancellor. TERM PEE, | | == 
x Aff. 83. So a Commiſſion to ſeize the Goods and: imprifon the Bodies of all 
Br. Commiſ- Perſons who ſhall be notoriouſly ſuſpected of Felonies or Treſpaſſes, 
fen 3, 15516. without any Indictment or legal Proceſs againſt them, was held illegal 
2 Inſt. 54. and void. 88 | 


4 Toft. 163. 80 Commiſſions to aſſay Weights and Meaſures, being of new Inven- 


(a) 18 E. 3. tion, were condemned by (a) Parliament. 


co. 116, So where one Chute petitioned the King to ere& a new Office fot re- 


giſtring all Strangers except Merchant Strangers, and to grant the faid 

Office to the Petitioner with or without Fee; and it was reſolved by all 

the Judges, that the Erection of ſuch Office for the Benefit of a private 

Perſon was againſt Law. „ 5 | 

z laſt. 458. So it is held by Ld. Coke, that the King could not authoriſe Perſons to 

s take Care of Rivers and the Fiſhery therein, according to the Method 

preſcribed by the Statute of Weſim. 2. (13 Ed. 1. ft, 1.) cap. 47. before the 
making of that Statute, ” = | g 


Vide Head of OFFICE and OFFICERS. | 


T R E R O G A T i V E. 


4. Of his Prerogative in making War and Peace. 


The Power of making War or Peace is inter Jura ſummi Imperii, and 


in (a) England is lodged (6) ſingly in the King; tho', as my Lord Hale p 8 
ſays, it ever ſucceeds beſt when done by Parliamentary Advice. 7 Co. 25. 
= 3 5 | (a) The Jus 


Claudi, both Military and Civil, is one of the Jura N and therefore no Man can lery War 
in this Kingdom without the King's Commiſſion. 3 Inſt, 9. (5) The Diſputes touching the Diſ- 


poſition of the Militia are now ſettled, and declared to be the Right of the Crown, by the Statutes of 


13 Car. 2. c. 6. and 13 & 14 Car. 2. c. 3. Hal, Hiſt, P. C. 130. 


* A general War, according to my Lord Hale, is of two Kinds; * page 175 
. 5 Hal. Hitt. 
1. Bellum ſolemniter denunciatum. 2. Bellum non ſolemniter denuncia- P. C. 163. 
tum. The firſt is, when War is ſolemnly declared or proclaimed by our 
King againft another Prince or State, which is the moſt formal Solemnity 
of a War now in Uſe. 24h, When a Nation flips ſuddenly into a War 
without any Solemnity, which happens by granting of Letters of Marque, 
by a foreign Prince invading our Coaſts, or ſetting upon the King's Navy 
at Sea; and hereupon a real though not a ſolemn War may and hath for- | 
merly ariſen ; and therefore to (c) prove a Nation to be at Enmity with ( When 
England, or to prove a Perſon to be an Alien Enemy, there is no Neceſ-the Courts 
fity of ſhewing any War proclaimed; but it may be averred, and ſo of Juſtice 
put upon the Trial of the (4) Country whether there was a War ore 7 
not. „„ | and Miniſ- 
| | 3 ters of the 
ſame may by Law protect Men from Oppreſſion and Violence, and diltribute Juſtice to all, it is faid 
to be Time of Peace; ſo when by Invaſion, Inſurreftion and Rebellions, Sc. the peaceable 
_ Courſe of Juſtice is diſturbed, then it is ſaid to be Time of War; and the Trial hereof is by the Re- 
| cords and Judges of the Courts of Juſtice, Co. Lit. 249, (d) Owen 4g, 


Peace is of two Kinds; 1½, Poſitive or Contracted. 2dly, Such a Hal. Hiſt. 
Peace as is only a Negation or Abſence of War, A Poſitive Peace is f. ©: 159+ 
ſuch as ariſeth by Contracts, Capitulations, Leagues or Truces between 

Princes or States that have Jura ſummi Imperii, and is of two Kinds. 
1. Temporary, which is properly (e) a Truce, which is a Ceffation from (e) The Dif- 
War already begun; and then, the Term being elapſed, the Princes or ference be- 
States are ip fads in the former State of War, unleſs it be protracted een 4 

by new Capitulations, or be otherwiſe provided in the Inſtrument 3 ot 
Contract of the Truce. 2. Perpetual /ine termino or indefinite, which 
regularly continues according to the Tenor or Conditions of the Agree- is a Ceſſation 
ment, until ſome new War be raiſed between the Princes or States upon from War 
| ſome emergent Injury ſuppoſed to be done by the one Party or the other eee 
and this is properly called a (f) League Fedus, and makes the Princes League is an 
and States Confœderati; and though this may be variouſly diverſified, ac- abſolute 
cording to the Capitulations, Conditions and Qualifications of ſuch Striking of 
Leagues, yet they are ordinarily of theſe Kinds. 1/, Leagues offenſive k fag. . 
and defenſive, which oblige the Princes not only to a mutual Defence, 3% Nie by 
but alſo to be aſſiſting to each other in their military Aggrefſes upon c. 7, 8. 
others, and makes the Enemies of one in Effect the common Enemies (J) In all 
of both. 2dly, Defenſive but not offenſive, obliging each to ſuccour and 2 the 
defend the other in Caſes of Invaſion or War by other Princes. 34%, Laus afenen 
Leagues of fimple Amity, whereby the one contracts not to invade, in- Country are 
jure, or offend the other, which regularly includes alſo Liberty of mu- excepted, 
tual Commerce and Trade, and Safeguard of Merchants and Traders in Show. 36g. 


either's Dominions. 
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Hal. Hiſt. 2. A Peace which is only a Negation or Abſence of War is where no 

P. C. 160. League or Articles of Peace intervene, nor yet any Denunciation of War; 

as among divers Princes in the World who never capitulated one with 

another, and yet there is no State of War between them; and the general 

Rule is, ubi Bellum non eft Pax eft. 

be King, in conſequence of his Power in making War and Peace, hath 

| a Prerogative in the Coin and Royal Mines, in Salt-Petre and Gunpowder ; 

(=) 1 Rol. may (a) enter into a Man's Lands to make F ortifications 3 ; may lay on Em- 
Rep. 182. bargoes, grant (5) Letters of Marque and Repriſal, “ preſs (e) Soldiers, 

*Page 176 Sailors, c. and though in many Inſtances relating to theſe Matters, the 

| ſtrict Letter of the Law may be exceeded, yet from the Neceſſity of Or- 


(5)Molloy39: der, Government and Diſcipline, are they countenanced and allowed ; 


r 2 quod Neceſitas cogi: defendit. 


Perſon can 
take the Sh'p or Goods of the adverſe Party "det he wa a Commiſſion from the King, the Atari, 
or thoſe that are ſpecially appointed thereunto. Hal. Hiſt. P. C. 162, Vern. 54. By the Law 
of the Admiralty, the Property of a Ship taken upon the High Sea without Letters of argue, veſts 
in the King upon the taking. Carth. 399.— Clauſe in a Charter which impowers the Seizing 
che Goods of every Perſon is illegal and void. Show. 137 (c) Co. 27, Hutt. 134: $ 


—— — 


— 


§ As to the preſſing of TY ſee Foſter Rep. The Caſe of Alexander 2 8 fo. 154. and 
Black. Com. 1 V. 418. and los alſo Comb. 245. 55 | 5 | 
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Ld. Raym. The King may 8 War againſt one Part of the Subjects of a Prince, 
283.per Tre-and may except the latter Part; as was done by K. Will. in his Declaration 
&y Ch. J. of War with France, where he excepted the French Proteſtants ; and of 
ſuch Proclamations all ought to take Notice, becauſe the War begins only : 
by the W s Proclamation. 
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5. Of his Precogative as Parens Patrie in king Care of Infants Ideots, 
Lunatics, and Charitable Uſes. 


—— —⅜:— 
＋——— - 
. -*; a - 
— — — 


ide Head The King, as Parens Patrie, hach the ProteRtion of all his SubjeQs ; 
of Infants. and in a particular Manner is to take Care of all thoſe who by Reaſon of 
their Want of Underſtanding are incapable of taking Care of themſelves 
and their Affairs. By virtue of this high Truſt, Infants, who by Reaſon 
of their Nonage are under Incapacities, are under the Protection of the 
Crown; and hence ariſes Allegiance, as a Debt of Gratitude, which can 
never be cancelled, though the Subject — it goes out of the Kingdom, 
or ſwears Allegiance to another Prince. 
Will. Rep. This Truſt lodged 1 in the King, and the Juriſdiction exerciſed herein, 
103. originally belonged to the Court of Chancery, and now, upon the Diſſo- 
| lution of the Court of Wards, is again devolved on that Court. Hence it 
is every Day's Practice in that Court to determine as to the Right of 
Guardianſhip, to puniſh Abuſes in relation to their Perſons, Cc. 
If a Perſon appointed Guardian is attainted, or otherwiſe becomes in- 
L —_ Rep capable, the Truſt devolves on the Great Seal as the — N 
Caſe of the of all Infants. | | 


Duke of Or- 
mond, who was appointed Guardian to the Duke of Beaufort, 


Viide Head of In the like Manner and for the ſame Reaſon it is, that Ideots and Lu- | 
 Tadeots and naticks, who are incapable of taking Care 5 themſelves, are provided for 

| Lunatics. by the King as Pater Patriæ. | 
id, Head In like Manner in the Caſe of Charities, the King pro bono publico has 
of Charitable an original Right to ſuperintend the Care chereof; ſo that abſtracted 


Ces and 
Mor ima in. Will. Rep. 119» 
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. PR E R O A A T1 
from the Statute 43 Elix. cap. 4. relating to Charitable Uſes, and ante- 
cedent to it as well as ſince, it has been every Day's Practice to file In- 
formations in Chancery in the Attorney-General's Name, for the Eſtabliſh- 
ment of Charities, Oc. e 


6. of his Prerogative in Pardoning. 


This high Prerogative is (a) inſeparably incident to the Crown, and the 

King is intruſted herewith upon a ſpecial Confidence, that he will ſpare 

thoſe only whoſe Caſe, could it have been foreſeen, the Law * itſelf may x Page 177 
be preſumed willing to have excepted out of its general Rules, which the Lit 
Wiſdom of Man cannot poſſibly make ſo perfect as to ſuit every particular , "+4 "2x 
Caſe. OR 1 1 H. P. C. 104. 
. 3 loſt. 233. 


Show: 284, (a) It is a perſonal Truſt and Prerogative in bim for a Fountain of Bounty and Grace to 


his Subjects, as he obſerves them deſerving or uſeful to the Public; which he can neither grant or 
\ otherwiſe extinguiſh; per Helt Ch. J. Ld. Raym. 214.& per Rokeby J. As he cannot but have the 


Adminiftration of public Revenge, ſo he cannot but have a Power to remit it by his Pardons when 


be judges it proper. Ide m. | | | 
| Vide Title P ARDON. 


7. Of Diſpenſations and Non Obſlantes. 


The Power and Prerogative of diſpenſing with Laws and granting Non 2 Rol. Abr. 
Obſtanics, hath been always looked upon with a jealous Eye, and are ſaid 179. 
to have been firſt invented in Rome and brought into this Kingdom by the * 3 
| P 4 Cler a | | : 2 Mod. 261. 

ope and Clergy. 5 VNV 

But though they have not been favoured in the Courts of Juſtice, yet 
it hath been always held, that the King had a Prerogative in certain 11 Co. 88. 
Caſes F to grant Diſpenſations and Nen Obſtantes, which is founded in Finch 234. 
Plenitudine Poteflatis ; and upon this Reaſon, that it is impoſſible for Dyer 34. 
Law-Makers by human Prudence to foreſee ſeveral particular Caſes TwWüeth ; 

: . . . . . ether it 

that may happen, wherein a Law that is good in general might be miſ- did or did not 
chievous in ſome particular Caſes; and therefore and for che publick exiſt (and 
Good the Law intruſts the King (who is intruſted with the Execu- from the Na- 
tion of the Law) to judge of ſuch Circumſtances ; and when ſuch par- ture of our 


ticular Caſe happens, to exempt it out of the Penalty of the General Confitution 
bp - 6 | perhaps 
LEW. y | never did) 


„ | there is now 
an End to the Claim, Vids the Statute infra 178. 


8 In the ſecond Paragraph, fo. 178. 4 Caſe is put, that before the Statute of W. 3 (infra 178) 
might perhaps have admitted of ſome Doubt. | | 


The prevailing Diſtinction herein hath been, that the King cannot by 12 Co. 29. 
any previous Licence or Diſpenſation make an Offence diſpuniſhable O0. 75. 
which is Malum in ſe ; but that in certain Matters, which are only Mala? 0 33. 
Prohibita, he may to certain Perſons and on ſome ſpecial Occaſions; and | 
this Diſtinction the Ch. J. (6) Vaughan admits, being well underſtood () $564 
and rightly applied, is the beſt Guide in theſe Matters Caſe of The 
| = | . | | mas and Sor- 
rel, Vaugh. 330 to 359. where this Learning is fully diſcuſſed ; and in Lev. 217. Sid. 6, 7. S. C. 


On this Diſtinction it was always held, that the King could not dif- Vaugh. 334. 
penſe with the Laws againſt Murder, Adultery, Stealing, Inceſt, Sacri- 
lege, Extortion, Perjury, Treſpaſs, and others of the (c) like Kind ; 260 1 
3 : | « 8 that the Reſolu- 
_ tion in the Tear- Bock 11 H. 7. 11, 12. pl. 38. that the King's Grant to the Biſhop of Saliſbury and his 
Succeſiors having the Cuſtody of a Priſon, _ they ſhall be quit of all Eſcapes, &c. 1 _ 
| 2 | Allowe 
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P. C. 390. 


in d U , 
that a Pardon for any ſuch like Offence that was Malum in ſe before it 


allowed in . | 
Eyre ſhall happened was void. 


a good Diſ- 


charge from any Fine for negligent Eſcape out of ſuch Priſon, is doubted of in 2 Hawk. g. C. 38g. 


| 2Hawk.P.C. But where a Thing lawſul in its own Nature is made unlawful by AQ 


390. and ſe- of Parliament only, as the Carrying Bell-Metal or Beer, &c. out of the 
fra dere Realm, Importing certain Merchandizes in foreign Ships, &c. delling 
ted, Wines beyond a certain Price, Exporting Wool to any other Place than 
Calais, Coining Money of a baſe Alloy, and other Matters of the like 
Nature; it ſeems formerly to have been taken for granted, that generally 

the King might diſpenſe with it as to a particular Time or Place, or 
Petſon, or even Corporation aggregate, fo far as the Public was concerned 
S Which was in it. 8 | . Es 25 


lia ſueh 


Caſes) making the King Legiſlator, and, as ſuch, full, complete, and ſole Sovereign, inſtead of ex- 
ecutive Magiſtrate. VVT. EE EE 


aHawk.P.C. Yet where ſuch Diſpenſation could not but be attended with great In- 


390. convenience, as the Introducing a Monopoly, or Fruftrating the End for 


which the Law was made, as the Licenſing a particular Perſon to import 
page 178 foreign Cards or Wines prohibited by Parliament, and * a fortiorz, if it 
tended to ſuſpend the whole Statute in general, it was commonly agreed 


+ Theſe to be void. + + 


kind of De- | * TO 9 Oh 5 
terminations ſtrew the Abſurdity of the Claim. As to what the King might legally diſpenſe with, 
ſee the Paragraph next but one. | = | x; e NS 


Hawk. P. C. Alſo wherever an AQ of Parliament gives a particular Intereſt or Right 


7 OY 1 of Action to the Party grieved by the Breach of it, as the Statutes of 


Hard. 110. Mortmain, which give an Entry to the next immediate Lord for an Alien- 


ation to a Corporation, the Statutes againſt Maintenance, Forcible Entties, 
Carrying Diſtreſſes out of the Hundred, ſuffering one in Execution to eſ- 
cape, c. which give an Action to the Party grieved by the Offence prohi- 
bited; it ſeems to have been always agreed, that no Charter by the 
King can be of any Force to bar the Right of the Party grounded upon 
ſuch Statute ; becauſe it is a ſettled Rule, that the King cannot prejudice 
the Intereſt of the Party. | fe TE ZE 


2Hawk.P.C. Alſo where a Statute is expreſs, that the King's Charter againſt the 


J See 726. 1 Purport of it, whether with or without a Clauſe of Non Ob/tante, ſhall 
5 


be void; it is ſaid by (@) Sir Ed. Coke, that no Clauſe of Non Obffante 


87. 
ae 18. can diſpenſe with it, unleſs it tend to reſtrain ſome Prerogative ſolely and 


inſeparably incident to the Perſon of the King; as the Right of Pardon- 
ing, or of Commanding the Service of the Subject for the Public Weal ; 
which being, as he ſeems to argue, founded on the Law of Nature, 
are ſo far inſeparable from the King, that by a Clauſe of Non Obflante 
he may diſpenſe with any Statute whatſoever which-teads to deprive him 


— 


! This may of them. || 


admit of | 22 Oo RNS en Rs SN 
Doubt: But it ſeems ſtrange to ſay, that when the <vhole Legiſlative Body hath enacted any Thing, 
that one of the three Eſtates of the Realm, being only a Part of the Legiftative Body, ſhould have 


a Power to diſpenſe with what hath been ſo enacted. However, there is now an End of the Queſtion. 


Vide the Statute of W. 3. infra, 


2H.7.6.b. On this Foundation the Reſolution of the Judges in the 7ear- Book 
vide Hawk. H. 5. is ſaid to be maintainable ; in which it is adjudged, that where the 
Statute of 23 H. 6. cap. S. expreſsly enacts, that Patents to Sheriffs to 
continue longer than a Year ſhall be void, and the Party diſabled to bear 
the Office of Sheriff notwithſtanding any Clauſe of Non Obſtante; 7, the 
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King by the Clauſe of Non Obſtante might make a good Patent of ſuch 
Office for Life. | = | 
In the Reign of K. 7am. 2. when the King's diſpenſing Power was 
| endeavoured to be extended, a Difference was taken and attempted to be 
' eſtabliſhed in thoſe Caſes, which was, That as to a General Law made. 
for public Government, and in which all the King's Subjects were equally 
_ intereſted, the King might diſpenſe with it, but not where any Right or 
Intereſt veſted in a particular Teton and it was ſaid to be no ObjeQion 
to ſuch diſpenſing Power, that the Law was made pro bono publico; for 
that though it was pro bono Subditorum, yet not being Singulorum but Po- 
i Complicati, the King might diſpenſe with it. | | 
Alſo the following Points were determined in Sir Ed. Hale's Caſe in the Comb. 21. 
ſame Reign. 1. That the King is Sovereign or abſolute Prince. 2. Thats Show.475, 
the Laws of the Land are the King's Laws. z. That to diſpenſe with Ciift. z. ; 
Penal Laws, where the Subject hath no particular Damage, for neceſſary wm 
and urgent Occaſions, 1s an inſeparable Prerogative of the King. 4. That 
the King is ſole Judge of ſuch Neceſſity. 5. That this Truft reſiding in 
him came not from the People, but was a Sovereign Right of the King 
ab Antiquo. 6, That the Diſpenſation in this Caſe, becauſe it came with- 
in three Months before any Diſability incurred, was a good Bar to the 
Plaintiff's Action. „ | 
| Theſe Reſolutions being thought of dangerous Conſequence, as tend- 
ing in Effect to make the Execution of the moſt neceſſary Laws precarious, 
and merely dependant on the Pleaſure of the King; 
By the 1 HW. & M. eff. 2. cap. 2. it is declared and enacted, That 
« no Diſpenſation by Non Obftante of or to any Statute or any Part there- 
of be allowed, but that the fame thall be held void and of none Effect, 
except a Diſpenſation be allowed in ſuch a Statute.” | 
As the abovementioned. Caſe of Sir Ed. Hale is the moſt remarka- 
ble Caſe on this Subject, it may not be improper to inſert it at large 
2 _ from a MS. Report, together with the Argument of Sir Ed.“ Page 179 
orthey. _ 1 | | 
This is an Action of Debt for 500/. founded on a Conviction of the Anthony 
| Defendant for exerciſing the Office of a Colonel of a Foot Regiment, after ag 22 
Neglect to take the Oath of Allegiance and Supremacy injoined to be taken Tn. z Jobs 
by the Statute 25 Car. 2. cap. 2 by which Statute the Defendant hath for- ,, in B. R. 
feited the Sum of 500. to him that ſues for the ſame. 
The Declaration ſets forth, that the Defendant Sir Ed. Hale, the 2oth. 
of Now. Ann. 1 Regni of this King, at Hackington in the County of Kent 
was advanced to be a Colonel of a Foot Regiment in the ſaid County 
(which the Plaintiff avers to be a Military Office and Place of Truft under 
his faid Majeſty and by Authority from him derived); and that the De- 
fendant held and exerciſed the ſaid Office for three Months then next fol- 
lowing, and to the Time of exhibiting the Bill of the Plaintiff, and did 
and doth inhabit in the ſaid Pariſh, and County, and did not either in the 
Court of Chancery or in this Court, in the next Term or in the next 
Quarter-Seſſions of the Peace holden for the ſaid County of Kent or Place 
where he did reſide, or within three Months after his Admiſſion to the 
ſame, take the ſeveral Oaths of Supremacy and Allegiance; but did wholly 
neglect to do the ſame, and did continue after his Neglect to execute the 
faid Office, and yet doth execute the ſame, cantrary ta the Form of the 
_ Statute in that Caſe made and provided. | Wo 8 
The Declaration further ſets forth, that the ſaid Sir Ed. Hale the De- 
fendant 29 March laſt, at the Aſſiſes held at Rocheſter in the County of 
Kent before the late Ld: Ch. J. Jones and Mr. Je. Witbens Juſtices of 
Qyer and Terminer far the ſaid County, was indicted for the ſaid Neglect, 
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and for executing the ſaid Office after the ſaid Neglect contrary. to the 
Form of the ſaid Statute 3 and thereon was in due Form of Law con- 
victed, as by the Record thereof may appear; and the Plaintiff intitles 


| himſelf to the ſaid 5000. forfeited by the Defendant by the ſaid Act on his 


faid Conviction, and faith the Defendant hath not paid him the fame. 
To this Declaration the Defendant pleads in Bar, that the King's 
Majeſty that now is, after the Defendant's Admiſſion to the faid Office, 
and within the three Months next enſuing, and before the next Term 
or Quarter Seſſions of the Peace after the ſame, and before the exhibit- 
ing the Bill of the Plaintiff in this Court, vis. the gth Day of January 
in the firſt Year of the Reign of his preſent Majeſty, bis ſaid Majeſty 


by his Letters Patent under the Great Seal of England, did diſpenſe, par- 


Mr. Worthey. 


h 


don, remiſe, and diſcharge, to and with the ſaid Defendant, of and from 
taking the ſaid Oaths of Allegiance and Supremacy, and from receiving 
the Sacrament according to the Uſe of the Church of England, and from 
ſubſcribing the Teſt mentioned in the Act of 25 Car. 2. (cap. 2.) or men- 
tioned and contained in any other Acts of Parliament, and of and from 
all Crimes, Convictions, Penalties, Forfeitures, Damages, and Diſabilities 
incurred or to incur at any Time then after for executing the ſaid Office, 
after he ſhould omit, neglect, or refuſe to do and perform any of the ſaid 
Matters injoined to be done by the ſaid Act; and further, that his ſaid 
Majeſty by his ſaid Letters Patent did grant unto the Defendant, that he 
thould be enabled to hold the ſaid Office without taking the ſaid Oaths or 
ſubſcribing the ſaid Teſt, as if the faid Act had never been made. 

To this Plea the Plaintiff demurred, and the Defendant Joined 1 in De- 
murrer. 

lam of Counſel with the Plaintiff in this Caſe, and am humbly to ſhew 
your Lordſhip and the Court the Cauſes of this Demurrer. | 

* This Action is grounded on the Statute made 25 Car. 2. cap. 2. which 
requires, that all and every Perſon or Perſons, that ſhould be admitted, 


entred, placed, or taken into any Office or Offices Civil or Military, or 
ſhould receive any Pay, Salary, Fee, or Wages by reaſon of any Patent 


or Grant of his then Majeſty, or ſhould have Command or Place of Truſt 


from or under his ſaid late Majeſty, his Heirs or Succeſſors, or by his or 


their Authority, or by Authority derived from him or them within this 


Realm of England. c. after the firſt Day of Eafter Term 1673, and ſhall 


inhabit, be, or reſide, when he or they is or are ſo admitted or placed, 


within the Cities of London or Weſtminſter, or within thirty Miles of the 


ſame, ſhall take the ſeveral Oaths of Supremacy ard Allegiance in his 
Majeity's High Court of Chancery or in the Court of King's Bench in the 
next Term after ſuch his or their Admittance or Admittances into the Of- 
fice or Offices, Imployment or Imployments aforelaid ; and that all and 
every ſuch Perſon or Perſons to be admitted as aforeſaid, not having taken 

the ſaid Oaths, ſhall, ar the Quarter-Seflions of that County or Place 
where he or they ſhail reſide, next after ſuch his Admntance or Admit- 
tances into any of the laid reſpective Offices or Imployments aforeſaid, 


bes ta the ſaid. ſeveral reſpective Oaths as aforeſaid, and ſhalþ receive the 


£:crament of the Lord's Supper, according to the Ulage of the Church 
of England, within three Months after his or their Admittance into or 


receiving the ſaid Authority and Imployment, in ſome publick Church on 


ſome Sunday immediately after divine Service and Sermon, and ſhall ſub- 
icri'e the Teſt in the ſaid Act mentioned at the Time when he thall | 
take the ſaid Oaths. | 

And by the ſaid Act it is further enaQed, that all ind: every the Perſon | 


and Perſons chen, that do or * neglect or refuſe to take the ſaid 
| | 8 | 
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Oaths and Sacrament in the ſaid Courts and Places, and at the reſpective 
Times as aforeſaid, ſhall be %% facto adjudged incapable and diſabled in and 


to all Intents and Purpoſes whatſoever to have, occupy and enjoy the ſaid 


Office or Offices, Imployment or Imployments, &c. and every ſuch Office 


and Place, Imployment and Imployments ſhall be void, and is by the faid 


Act adjudged void. | | 
Then comes the Clauſe of Forfeiture, by which the Plaintiff is intitled 
to this Action, which is, That all and every ſuch Perſon or Perſons that 


ſhall neglect or refuſe to take the ſaid Oaths, or the Sacrament as aforeſaid, 


within the Times and in the Places aforeſaid, and yet after ſuch Neglect 
and Refuſal ſhall exerciſe any of the ſaid Offices or Imployments after the 
ſaid Terms expired wherein he or they ought to have done the ſame, and 
being thereupon lawfully convicted in or upon any Information, Preſent- 


ment or Indictment in any of the King's Courts at Weſtminſter or at the 


Aſſiſes, every ſuch Perſon and Perſons ſhall be diſabled from thenceforth 
to ſue or uſe any Action, Bill, Plaint or Information in Courſe of 
Law, or to proſecute any Suit in any Court of Equity, or to be Guardian 
of any Child, or Executor or Adminiſtrator of any Perſon, or capable of 
any Legacy or Deed of Gift, or to bear any Office within the Realm of 
England, Fc. and ſhall forfeit the Sum of 5001. to be recovered by him 
or them that ſhall ſue for the ſame, to be proſecuted by an Action of 
Debt, Suit, Bill, Plaint or Information in any of his Majeſty's Courts at 
Weſtminfter, wherein no Eſſoin, Protection or Wager of Law ſhall 
8 | Me” | | Y 
In this Caſe, my Lord, I ſhall lay down and endeayour to maintain theſe 
two Things: | | 78, | | 3 
Firſt, That the Plaintiff hath well intitled himſelf by his Declaration to 


recover the 5001. demanded by him againſt the Defendant, according to 


the ſaid Act 25 Car. 2. c. 2. of the late King. 


* Secondly, That the Defendant hath not by his Plea alledged any Mat- * page 181 


ter that can bar the Plaintiff from the Recovery of the fame. 
As to the firſt, I conceiye, that by the ſaid Act four Things are neceſſa- 
rily required before the Informer can be intitied to bring an Action for the 


good. VVV 
Firſt, That ſuch Perſon hath been admitted into ſome Office, Place, or 


. Imployment within the Deſcription and Intention of the ſaid Act. 


Secondly, That ſuch Perſon after his Admiſſion into fuch Office hath 


neglected or refuſed to take the faid Oachs at the Times and Places by the 


- 


ſaid AR directed. 8 | 
Thirdly, That ſuch Perſon after ſuch NegieQ or Refuſal hath continued 
to execute ſuch Office. | | | 


Fourthly, That ſuch Perſon be convicted thereupon in one of his Ma- 


jeſty's Courts at Weftminfter or at the Aſſiſes, at the Suit of the King, by 
Information, Preſentment, or Indictment. Ho 
The Plaintiff hath ſhewn all theſe Things in his Declaration. 

1, It is ſet forth, that the Defendant was admitted to be Colonel of a 


Foot Regiment, which is expreſsly averted to be a Military Office and a 


Place of Truft under his preſent Majeſty, and by Authority from him de- 


rived, according to the Words of the ſaid Act of Parliament. 

2. It is expteſsly ſhewn, that the Defendant did neglect to take the 
Oaths of Allegiance and Supremacy in the next Term in the Court of 
Chancery or this Court, or in the next Quarter-Seſſions for the County or 
Place where he did then inhabit, or within three Months next after his 


Admiſſion to the ſame, which are Times and Places limited and appointed 


by the ſaid AR for the taking of the faid Oaths. 
RE 85 | | 3. It 
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8 Z . It is exprefaly averred, that the Defendant did execute the ſaid 
Offce after the Times expired, and his Negle& to take the ſaid 
 Oaths. 1 e | 


4. Laſtly it is ſet forth in the Declaration, that the Defendant was by 
Indictment at the Aſſiſes in Kent before Sir T bo. oven and Mr. Juſtice 
 Withens, Juſtices of Oyer and Terminer for the ſaid County of Kent, 
lawfully convicted for executing the ſaid Office after his Neglect to take the 
faid Oaths, contrary to the Form of the ſaid Statute ; which is a Con- 
viction by one of the Means, wiz. by Indictment, and in one of the 
Courts, vis. at the Aſſiſes, in the ſaid Statute mentioned. | 
Theſe, my Lord, I conceive are made neceſſary by the Statute, but it 
is not incumbent on the Informer to make them all appear to be ſo; for as 
to the three firſt, they muſt be proved on the Information, Prefentment 
or Indictment at the King's Suit, before ſuch Officer can be convicted; 
but when there is a Conviction, the Informer need. only ſhew the Record 
- thereof. TTV ” 8 | 
= If then the Plaintiff hath intitled himſelf to his Action, the next 
\ Thing to be conſidered is, the Matter alledged by the Defendant in Bar 
_ thereof. Es, == „ . 


In ſpeaking to this I ſhall conſider two Things. 5 5 
Firſt, Whether the Defendant ſhall be now admitted to plead this Diſ- 
penſation in Bar of this Action, and whether he hath not loſt the Benefit 
of it, by not pleading of it in Bar to the Indictment whereon he hath 
been convicted. | | EE 5 | 5 
Secondly, Admitting he may plead the ſame now, whether the ſame be 
good in Law to enable the Defendant to execute the faid Office without 
taking the ſaid Oaths, ſo that he ſhall be exempted from the Penalty in- 
flicted by the ſaid Act of Parliament for executing the ſaid Office after his 

gneglecting to take the Oath. 05 5 
page 182 As to the firſt Point, I ſhall obſerve to your Lordſhip the Times men- 
tioned in the Record now before you; the Defendant was admitted to the 

Office of Colonel the 20th of Now. Anno 1. of this King; the Offence in 
executing the ſaid Office after his Neglect to take the Oaths of Allegiance 
and Supremacy, is alledged to be the ioth of March Anno 2. of this King; 
and the Conviction for the ſame appears to have been the 29th of March 
Anno 2. of this King ; and the Diſpenſation pleaded by the Defendant was 
granted to him the qth Day of January Anno 1. of this King, which was 
before the Offence and Conviction; ſo that as to this Point the Caſe will 
be but this: 5 5 | 3 

An AR of Parliamept doth enact, that he who doth neglect to take the 
Oath of Allegiance within the certain prefixed Time, and ſhall be convict 
of the ſame by Indictment, ſhall forfeit 500¼. to him who will ſue on ſuch 
Conviction for the ſame; the Defendant negle&s to take the faid Oath, 
having a Diſpenſation of the ſame granted to him before tte Time lapſed 

for taking the ſaid Oath ; and which (to make a Caſe) is admitted to be 
a good Excule, and may be pleaded in Bar of any Indictment for that Ne- 

| << i 3 „ JJ | 

. The Defendant is after indicted for that Neglect, and pleads Not guilty 
to the ſame; and an Action is brought by the Plaintiff againſt him for the 
gocd. on the ſaid Conviction, and the Defendant pleads the faid Diſpenſa- 
tion in Bar. I conceive with Submiſſion, he comes too late; for the De- 
fendant had his Election to have pleaded the ſaid Diſpenſation in Bar 

of the Indictment, and to have relied on it; and that was his pro- 
per Time to make Uſe of the ſame or to waive it, and inſiſt on 

his Innocence, and plead Not guilty ; and when he pleads Not guilty, 
and does not make Uſe of the Diſpenſation for his Defence, the Law 

; „0 . | . Con- 
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conſtrues it to be a Waving of it; and he ſhall at all Times after be A 
eſtopped by his Plea and Conviction thereon. to fay, that he did not = 
waive the ſame, | N | | 
To make this plain, Thumbly ſubmit to your Lordſhip's Confideration, 


chat after the Conviction the Nefendant could never have made Uſe of his oy, q 
Diſpenſation to have ſtayed the Judgment on the ſame, which is the. ex- - 4 
Obes in the 11 H. 4. Bro, Tit. Chartres de Pardon, pl. 15. the ki 


Words of the Book are, He who pleads Not guilty cannot plead a 
* Pardon afterwards, unleſs the Pardon be of a later Date than the Time 
« of his Plea.” “. | 3 3 
In 3. Cro. 4 Margaret and Marſhall's Caſe, the Difference there taken 
makes out the Reaſon of it to be what I have before offered. Marſball in 
the Reign of Q Mary had committed Petit: Treaſon ; the 10 Elis. there 
was a general Pardon, notwithſtanding. which, ſhe was outlawed for the 
petit Treaſon after, and ſhe brought a Writ of Error to reverſe the ſame ; 
and it was there reſolved, that ſhe may aſſign the general Pardon for Er- 
ror, becauſe ſhe had no Day in Court to; have pleaded it, but always 1 
made Default; but that it had been otherwiſe if ſhe had ever appeared in | 
Court, and had not pleaded the ſame. 55 | | a 
In a Sci. Fa, upon a Recognizance, if the Defendant appear, and: hav- | 
ing a Releaſe that he may plead, does not plead it, and Judgment is | 
given againſt him, he hath totally loſt the Benefit of his Releaſe, and ſhall f 
not be relieved in an Audita Querela on the ſame againſt the ſaid: Judg- N 
ment, for that he hath waived the Benefit of it himſelf; but if ſudgment ; 
had been given againſt him by Default on a N:ibil ceturned, there he-ſhould 
be relieved by Audita Querela ; for that he never had any Time before to 
have pleaded it: This is agreed, my Lord, in the Caſe cited: of Marſhall, 
and in Rol. Abr. 306. where divers Caſes to this Purpoſe are collected 
together. 3 „ 8 
By this I conceive it is very clear, that as to the King, the Defend- 
ant by pleading Not guilty to the Indictment. did thereby loſe the | 
Benefit of his Diſpenſation, and could not help himſelf by the ſame Page 183 
againſt the Conviction on the ſaid Indictment, either in Arreſt of Judg- 
ment, or by Error. In the next Place, I conceive, that the Defendant 
ſhall be no more admiited to uſe the ſaid Diſpenſation againſt the Plaintiff 
than he could againſt the King; for on the Plaintiff's bringing his Action 
for the 5004. forfeited, the Statute veſts: the Benefit of the Conviction in 
him, and creates a Privity between the Plaintiff and Defendant as much 
as if the Plaintiff had been Party to the Record of the Conviction; by the 
Words of the Statute this appears very plain, for the Words are, And 
being thereof convicted ſball forfeit the Sum of gool. to be recovered by 
bin who will ſue for the ſame; this Action I take therefore to be in 
Nature of an Execution of that Conviction, and therefore the Defendant 
ſhall not be admitted io plead any Matter precedent to the fame in Bar of 91 
this Action. 5 55 | | | | 
The Plaintiff in this Action, may, I conceive, be reſembled to an Ad- 1 
miniſtrator de bonis non, who by the Statute 18 Car. cap. 8 may ſue forth 4 
Execution on a Judgment. obtained by an Executor or Adminiſtrator 
before him; and certainly no Man ever thought but that Statute put the 1 
Adminiſtrator de Bonis non, to all Intents and Purpoſes, in the fame Con- | 
dition as the Executor or. Adminiſteator- who obtained the Judgment was 
in; and that the Defendant cannot: alledge any Matter whatſoever againft - #1 
Jade which he could not have alledged agai nit hiur who obtained the ſaid. | 
udgment. | | 
My Lord, I conceive there is 2 great Difference where a Record of a i 
Conviction: is the Foundation of an Action, ſuch as without which the | | 
Action will not lie; and where it is an Evidence only which the Plaintiff 1 
| | may 
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may make Uſe of or may let it alone, and yet maintain his Action a ts | 
Caſe of a Conviction on an Indictment of Battery, which is Evidence the 
\ Plaintiff in an Action for the ſame Battery may make Uſe of, or maintain 


his Declaration by other Proof. In the firſt of theſe Caſes the Record 
muſt be taken to be true according to the Tenor of it, till it be reverſed 
by Error; but in the other Caſe the Defendant is not at all concluded by 
it, for the Plaintiff doth not, nor can rely on the ſame as he doth on the 


firſt ; for there the Conviction is ſo much the Foundation of the Plaintiff's 


Action, that I conceive he might have declared only on the ſame, and have 
ſet nothing out in his Declaration, but that the Defendant was indiQed and 


convicted for the Offence contained in the Indictment. 


If the Defendant ſhall be admitted to plead this Plea now, he ſhall 


thereby falſity the Record of the Conviction in the very Point tried; 


which he ſhall never be admitted to do, as appears by Ld. Cote's . 


fol. 230. 


For theſe Reaſons Re Authorities, I ſhall conclude as to the firft Point, 
that the Defendant, by pleading. Not guilty to the Indictment, bath 
waived the Benefit of his Difeniadon, and ſhall never have Advantage of 
the ſame to avoid the Execution of the Judgment in the Conviction on that 
Indictment, which is to be executed by this Action N to the Di- 
rection of the Statute. 


The ſecond But admitting this Point to be againſt the Plaintiff, and that the Defen- 


and grand dant hath Liberty to plead the Diſpenſation to this Action, I conceive it is 


Point. 


no Bar; but that, notwithſtanding the fame, the Plaintiff ſhall recover ; 
for that the Diſpenſation was merely void in Law, and could not enable 
the Defendant to execute the ſaid Office, without taking the ſaid Oaths, 
nor exempt him from the Penalties inflicted by the ſaid Act on his exe- | 
cuting the ſaid Office after his Neglect to take the faid Oaths according to 
the ſaid Act. 


| Tage 184 I ſhall not trouble your Lordſhip with a Diſcourſe on tho Oblantes 


in general, nor how nor where they were brought into the World; and ſhall 
not deny but agree, that the King hath, by his Prerogative, a Power of diſ- 


penſing with Penal Laws in many Caſes ; and it is a great Uſe and Ad- 


vantage tothe Subject as well as to himſelf, that he hath ſuch a Power; 


for although Acts of Parliament paſs with the greateſt Deliberation that 


can be, yet the Judgments of the Law-makers are but finite and fallable, 
and they cannot poſſibly foreſee all Events that may happen; and that 
which was well intended and ſpecious in the Theory, may be fatal in the 
Practice; and to particular Perſons there may be, without the Aid of this 
Prerogative, the greateſt Injuſtice many Times done by the Help of a Law; 
but though the King have ſuch a Prerogative, yet that Prerogative is 
bounded by the Law; and with ſome Acts of Parliament the King cannot 
diſpenſe at all to any Perſons in any Caſes; with other Acts though he 
may dilpenſe, yet not to all Perſons nor in all Caſes. | 

That the King cannot diſpenſe with ſome Adds of Parkement to any 


Perſon, will appear from 11 H. 7. fol. 11, 12. the King cannot diſpenſe 


with a Law that prohibits an Act that is Malum in ſe; as the King cannot 
licenſe a Man to kill another, nor do any Nuſance to the Common High- 
way; and if ſuch Licences be granted they are void. T 
The King cannot diſpenſe with an Act of Parliament which i is of public 
Concernment, and in which the People have any Intereſt ; for that is ſo 
veſted in them that the King cannot diveſt. The Statutes of 1 3R. 2. 
cap. 3. 15 K. 2. cap. 5. and 2 fl. 4. cap. 11. being Statutes declaring 


the juriſdiction of the Court of the Admiral, for that all the Subjects of 
the Realm have . in e cannot be diſpenſed with by any Non _ 


Hande . 
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Obſtante; this appears by Coke's Juriſ. of Courts, fol. 135. Whether the | 
Law now diſpenſed with be not of public Concernment, and the People | | q 
have not an Intereſt in it, I ſhall leave to the Conſideration of the Court, i 


on Conſideration. of the Statute. e _ 8 x 
This I only offer to your Lordſhip, to ſhew your Lordſhip, that this | p 
reat Prerogative of the King may be bounded. _ 4 

© I ſhall confine myſelf in my further Diſcourſe touching the Bound- | y 


ing of this great Prerogative of the King, purely to the Statute now _ | 
before your Lordſhip ; and I ſhall lay down this Rule, that wherever an 
Act of Parliament doth abſolutely and directly 1njoin and prohibit the 
Doing of any Action, and doth create a Diſability to any Purpoſe to fall 
on any Perſon on the Doing or not Doing of ſuch Act (let the Concern 
of ſuch Statute be what it will) the King, with Submiſſion I conceive, 
by Reaſon of the Clauſe of Diſability, cannot diſpenſe with ſuch Law 
by Non Obftante, either before the Doing or not Doing ſuch Action in- 
joined or prohibited, or after; although he might have diſpenſed with the 
fame, if ſuch Action had been prohibited only /ub Modo, as on a Penalty 
given to the King. This I ſhall endeavour to make out by Authorities; 
for that clearing the fame will, I conceive, determine the Queſtion on 
this Statute now before your Lordſhip ; which 1 ſhall then come ſhortly to 
conſider, _ | | : | 
By the Statute 31 Elix. cap. 6. it is enacted, that every Admiſſion, In- 
ſtitution and Induction, on any Simoniacal Contract to any Eccleſiaſtical 
HBenefice, ſhall be utterly void; and the Perſon fo corruptly taking ſuch. 
| Benefice, ſhall thereupon and from thenceforth be adjudged a diſabled 
Perſon in Law to have and enjoy the fame, If a Perſon be Simoniacally 
inducted to any Benefice, the ſame by this Act immediately becomes void; 
and the Incumbent is fo abſolutely ditabled for ever after to be preſented to 
that Church, as that the King himſelf (to whom the Law giveth the Title 
of Preſentation in that Caſe) cannot preſent him again to that Living; for 
the Act binds the King “ in that Caſe, and he cannot diſpenſe with the Page 185 
fame ; and this only by reaſon of the Diſability therein. | | 
This, my Lord, appears by Co. Lit. 120. 3 Inſt. 154. where the Differ- | 1 
ence between an Act of Parliament's making a Diſability, and prohibiting | 1 
any Matter /ub modo, is taken; and fo it hath been often reſolved on the i1 
| Statute ; Cro. Fac. 385. The King againſt The Bifhop of Norwich and 
others, and the fame Caſe Hob. 75. are expreſsly ſo reſolved ; ſo is the 
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Caſe of Smith v. Sherborn, Moor pl. 1299. { 

By the Statute 5 E. 6. cap. 16. it is enacted that every Perſon that ſhall il 
give or contract to give any Sum of Money tor any Office, or ſhall make — 
any Promiſe, Agreement or Aſſurance for any Office mentioned in the 4 
fame Act, ſhall immediately thereon be adjudged a diſabled Perſon in Law f 


to all Intents and Purpoſes to have and enjoy ſuch Office. Sir Robert Ver- 
non being Cofferer to K. Jam. 1. contracted with Sir Arthur Ingram to ſell 
his Office (the ſame being an Office within the ſaid Act) to the ſaid Sir 
Arthur, and agreed to ſurrender it, to the Intent that Sir Arthur might 
obtain a Grant thereof; which was done, and Sir Arthur obtained a 
Grant from the King of the ſame : The Office was adjudged after to be 
void; and that Sir Arthur was a Perſon diſabled by the Statute to take that 
Office ; and that no Non Obftante could diſpenſe with the laid Act to en- 
able him. Co. Lit. 234. Hob. 75. Cro. Jac. 386. _ 5 
From theſe Cafes it is plain, the King cannot diſpenſe with an Act 
enacting a Diſability on the Doing or not Doing any Action, after the 
Action injoined or prohibited to be done is done, or omitted to be done, 
contrary to the Act; and that if this Diſpenſation to Sir Ed. Hale had 
| N | cone 
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come after his Refuſal to take the Oaths, and his exerciſing. the Office 
_ contrary to the Act, it had been ineffectual to enable him againſt this 

Statute. 5 yy We 
Now, my Lord, I ſhall conſider whether the King may diſpenſe with. 
ſuch Ac enacting ſuch Diſability on the Doing or not Doing any Action, 
after the Action 1njoined or prohibited to be done is done, or omitted to be 
done, contrary to ſuch Statute; and I conceive he cannot; for, witk 
Submiſſion, the Reaſon why the King cannot in the Caſes cited diſpenſe 
with theſe Perſons, is, not becauſe the Diſability is attached, but becauſe 
the King cannot controul an Act of Parliament, and make a Perſon capable 
againſt the expreſs Proviſion of the ſame ; which he doth as much do when 
he grants a Diſpenſation precedent to the Offence, as when it is granted 
' ſubſequent. This, my Lord, 1 ſhall a little enlarge on when I come to 
| conſider the Statute now in Queſtion. „ - 0 5 
As for Inſtance, if the King ſhould licence any Perſon who hath an Office 
within the Statute of 5 & 6 E. 6. c. 16. to ſell the ſame, and another to buy 
it Von Obſtante the ſaid Statute of E. 6. this certainly would: be a void Nor: 
Ob ſtante, although it were before any Contract made for ſuch Office; and 
ſuch Wen Obſtante would not hinder, but that the Statute would avoid the 
ſaid Office, and the Purchaſer would become and remain diſabled to hold 
ſuch Office. This was agreed by all the Judges who argued for the King's 
Prerogative to diſpenſe with Penal Laws in the Caſe of Thomas v. Sorrel, 
touching Wine-Licences, which was in the Exchequer Chamber about ten 
Years fince ; and fo it doth appear by my Lord Vaugban's Argument in 
his Rep. fol. 354. which cannot, I humbly conceive, be diftinguiſhed, from 
this Caſe now before your Lordſhip. „ e 
Now, my Lord, I ſhall conſider this Statute whereon this Queſtion 
atiſes; and with Submiſſion I conceive this Diſpenſation of that Statute, 
tho' granted before the Offence committed, can no more be maintained 
. to be lawful than can the Diſpenſations in the Caſes before cited on the 
Page 186“ Statutes of the 5 H 6 E. 6. cap. 16. of Offices, and 31 Eliz. cap. 6. 
| of Simony; but this ſhall be ineffectual for enabling the Defendant 
againſt this AR, for the ſame Reaſons that thoſe Diſpenſations: were uſe- 
leſs againſt the Diſabilities created by thoſe Laws. N | 
For by this Statute it is directed and poſitively enacted, That every 
Perſon admitted to any Office, Ec. ſhall take the Oaths of Allegiance and 
Supremacy, either in the Court of Chancery or in this Court, in the next 
Term after his Admittance to the ſame, or at the Quarter-Seſſions for the 
County or Place where he ſhall reſide, next after ſuch his Admittance ; and 
ſhall receive the Sacrament within three Months after his Admittance to 
A VV VVV 
Then comes the diſabling Clauſe, That every Perſon that doth or ſhall 
negle or refuſe to take the ſaid Oaths and Sacrament in the ſaid Courts 
and Places, and at the reſpective Times aforeſaid, ſhall be ip/o fad ad- 
zudged incapable and diſabled in Law to all Intents and Purpoſes what- 
ſoe ver, to have, occupy, or enjoy the ſaid Office; and every ſuch Office 
ſhall be void, and is thereby void. „„ 
9 Every Man by the Common Law had a double Capacity as to 
S | | 88 23 N 1 | 5 
1. He was capable to take the fame. © 
2. He had a Capacity to hold the fame for any Time whatſoever. 
The Statute works not at all upon the firſt Capacity, but every Perſon 
remains notwithſtanding as capable of taking as ever; but it quite changes 
his Capacity of holding, and annexes a Condition precedent to the fame ;. 
on performing which Condition only he ſhall be capable; and 'till that be 
performed, by Judgment of this Act he is incapable. = 
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This, I conceive, may properly be called ah Incapacity; for that he, 
who is incapable to any one Purpoſe, is as properly ſaid to be a Perſon in- 


7 


capable as if he was diſabled to all Purpoſes. | 
The Intent of the Statute appears to be the ſame as if it had been 
enacted in theſe Words, That no Man ſhall hold an Office above three 
Months, unlefs within the three Months he take the 'Oath of Allegiance, 
in which Caſe it would be plain, that a Diſability to hold beyond three 
Months, would attach on every one who ſhould accept of an Office ſo 
ſoon as he ſhould accept the ſame ; which could not be removed but by 
qualifying himſelf as the Act directs. 
If the Diſpenſation pleaded will enable the Defendant to hold the Of- 
'fice without qualifying himfelf'by taking the 'Oaths, then may the King 
enable a Man in a Point wherein he is diſabled by Act of Parliament; 
vhich is expreſsly contrary to the Reaſon of the Caſes I before cited; and 
here it doth appear the Diſability was attached in the Defendant before 
the Diſpenſation granted; for he was admitted to the Office the 28 Now. 
and the Diſpenſation was not granted till January; and therefore accord- 
ing to what J have offered it comes too late. | 
By the Statute 7 Fac. cap. 6. for taking the Oath of Allegiance, it is 
„ enacted, That every Member of the Houſe of Commons, at any Parliament 
or Seſſion to be aſſembled, before he ſhall be permitted to enter into the ſaid 
Houſe, ſhall take the faid Oath before the Perſons mentioned in the faid 
'Statute. „ 
By the Opinion of L. Vaughan, the King cannot diſpenſe with that Act; 3 
for that every Member, ſo ſoon as choſen, is Per ſona inbabilis, and not to | il 
be permitted to enter the Houſe without the Oath taken, = 
My Lord, by the very Diſpenſation it appears, that the King's Counſel, if 
who-drew it, were willing to make what Proviſion they could againſt the — 
Diſability incurred by the Taking the ſaid Office of a Colonel, which the 
Defendant had not three Months when the Diſpenſation was granted; yet | 
he is thereby expreſsly diſcharged from all Diſabilities incurred by the ſaid 8 1 
Act; which ſeems to admit there was a * Sort of Incapacity then on the *Page 187 
"Defendant ; to remove which the-Diſpenſation cannot be of any Avail for | 
the Authorities J have before cited. | | 14 
I ſhall humbly offer this farther Matter to your Lordſhip's Conſidera- 
tion, that this Caſe as to this Statute is Prime impreſſionis; and that this 
Preroga tive was never made Uſe of herein fince the making of the Statute, 
although many Perſons at the Time of making of this AQ flood in Need 
of the Aid of it, and for want of which they loſt their Employments, and 
the late King the Benefit of their Services. | q 
I ſhall in the next Place conſider the Authorities of Sir Ed. Coke in his | 
| 
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12 Rep. 18. which I foreſee will be objected to me; and I ſhall ftate it, 
and give ſuch Anſwer to it as occurs to me, and ſubmit the whole Matter 
to your Lordſhip's Conſideration. h : 
There my Lord Coke faith, that no Act can bind the King from any 
Prerogative which is ſole and infeparable to his Perſon, but that he may 
_ diſpenſe with by a Non Ob/tante, as a Sovereign Power to command any 85 | 
of his Subjects to ſerve him for the Weal Public; and that this Royal q 
Power cannot be reſtrained by any Act of Parliament; and for that he | 
relies on a Caſe 2 H. 7. fel. 6. which is on the Statute 23 H. 6. cap. 8. 
which enaQs, that all Patents made or to be made of any Office of a 
Sheriff, Oc. for a Term of Years, for Life or longer, ſhall be void and | 
of no Effect, any Clauſe or Parole of Non Obſtante put or to be put in 
ſuch Patents to be made notwithſtanding ; and further, whoever ſhall | | 
take upon him or them to accept or occupy ſuch Office of Sheriff, by | | 
virtue of ſuch Grants or Patents, ſhall ſtand perpetually diſabled to be or [| 
bear the Office of Sheriff within any County in England; yet, faith my 
Er x | 55 1 Lord 
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Lord Coke, there the King by his Royal Prerogative may command any 

Perſon to ſerve him for the Weal Public as Sheriff of any County for Vears 

+ Ver or for Life ; ſo he faith it was reſolved by all the Judges of England in 
. the Exchequer Chamber in that Caſe. C 


Doctrine! | | | | . | . 
tantamount to ſaying, that the Conſtitution had inveſted the King with a Power to ruin any Subject 
that was obnoxious to him : But ſee the following Part of the Argument. 5 


This and ſome other Matters of the like Nature, which are put toge- 
ther by my Lord Cole, are, with Submiſſion, the only Authorities in the 
Law that ſeem to give Countenance to this Diſpenſation now before your 


Lordſhip. I ſhall very briefly conſider, whether that be any Authority | 


or not; and if it be, whether it differs from the Caſe now before your 
| Lordſhip. V N F 
To the firſt, J conceive it is the ſingle Opinion of Sir Ed. Coke, but 
he is miſtaken in the Caſe on which he relies; for by the Book 2 H. 7. 6. 
on which he relies, it appears plainly that there never was any ſuch Reſo- 
lution as he cites, but a ſudden Opinion given, and at which Time the 
Judges declared they would not be bound by what they then ſaid, but 
| adviſed the King's Counſel to conſider well the Point; and fo they ſaid 
they would; and by Bro. Abr. Tit. Pard. 45. 109. where he rather re- 
peats than abridges the Caſes, it appears, nothing more was ever done in 
that Matter, but it reſted and was never adjudged, The great Founda- 
tion failing, the Superſtructure of Lord Coke thereon, and his Opinion, 
muſt needs fall and be rejected as an Opinion grounded on a palpable 
Miſtake, 5 N | 3 | | 
But admit that Caſe and the Reaſon of it to be Law, that the King 
cannot be deprived of the Power of commanding any of his Subjects to 
ſerve him, yet I think it differs quite from the Caſe naw before your 
Lordſhip ; and the Reaſon of it can be no Rule in this Caſe, for theſe 
Reaſons. F nn 1 FF | 
The Statutes 23 H. 6. cap. 8. was an Act purely reſtraining that Power 
the King had of commanding, and was rather a Diſabling the King 
| than the Subject; for it took away the Power the King had of granting 
Page 188 the Office for Years, Life and Inheritance, and by Conlequence “ was a 
total Depriving him of the Uſe of ſome of his Subjects at ſome Times; 
7 Strange and I may very well allow, that ſuch AQ of Parliament did not, nor can || 
Doctrine! bind the King; but, my Lord, in the AQ of Parliament now in Queſtion, 
if meant to the Prerogative nor the Power of the King is not in any Manner touched; 
apply to Acts for the King may grant an Office to any Perſon or may command any 
of eee Perſon to ſerve him, as he might have done before this Law; and he is 
T— Nt in no Sort deprived of the Uſe of his Subject by any Thing in the Sta- 
clearly ex- tute ; for this Statute is a Direction and Obligation on the Subjects to 
preſſed } quality themſelves according to the Act, to obey the Command the King 
See ante 27s ſhall lay on them; and there is nothing in this Act that excuſes any Per- 
1 108. fon from ſerving the 2 when he by his Royal Command requires his 
204. 9 Service, but he is at his Peril to qualify himſelf for that Service and to do 
| the ſame ; and if he be one incapable, it is by his own voluntacy Neglect, 
and he is puniſhable by Law for the fame, as every other Man is who 
without any Reaſon refuſes to ſerve the King in what Station he is pleaſed 
to require his Service in. _ 5 „ 
This, my Lord, will appear plain from the Reſolution of the Caſe of 
Sir Fohn Read, which was in the Exchequer Hill. 25 & 28 Car. 2. Sir 
John Read was by the late King made Sheriff of Herifordſoire, and Sir 
Fohn was duly ſworn into the ſaid Office; but after neglecting to take the 
Oaths and receive the Sacrament injoined by the Law now before your 
Lordſhip, the Office became void ; whereupon an Information was _ 
op SES e » bited 
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bited againſt Sir John Read in the Exchequer, ſetting forth the Statute of 
25 Car. 2, cap. 9. and that he was appointed and ſworn Sheriff for that 
County, and did negle& to quality himſelf by taking the Oaths accord- 
ing to the faid AQ, whereby the Office became void by his voluntary 
Neglect; and the public Juſtice in the Adminiſtration thereof in that 
County, as to the Office of Sheriff, was obſtructed. On this Information 
the ſaid Sir John Read was convicted and fined in the ſaid Court; for the 
Court there was of Opinion that the Statute never intended to put it in the 
Power of any Man by his own Act to diſcharge himſelf of that Duty he 
owed the King, but hath poſitively enacted, that every Officer ſhall qua- 
lify himſelf for his Duty, the not Doing of which is an Offence for which 
he is puniſhable ; ſo that from hence it is plain there is no Reſemblance 
between the Sheriff's Cafe and any Caſe on this Statute. | | 
There is likewiſe another Difference between the Sheriff's Caſe and 
this Caſe at Bar, In the Sheriff's Caſe, the Diſpenſation is in the very 
fame Patent that the Office is granted, and in the ſame Clauſe, and ena- 
bles the Grantee before the Diſabilities are in any Sort attached on him; 
but here the Office was granted in Nowember to the Defendant, and by 
which immediately, for the Reaſons 1 have before offered, he is diſabled 
by this Act; and in January after is this Diſpenſation granted, which, for 
Reaſons I have before offered, I conceive comes too late. 
For theſe Reaſons and Authorities J conclude therefore, that this Dif. 
penſation, granted to the Defendant, is void in Law. 5 $1 don't per- 
the learned Advocate hath drawn 2 fingle Argument from the Nature or Principles of 3 
tion, which I ſhould have ſuppoſed had been his beſt Foundation. He has not ſhewn that where the 
Power of Ligiſlation reſides, there reſides the Sovereign Power, That notwithſtanding the King, fit- 
ting in Parliament, conſtitutes 2 Part of the Legiſlative Power, yet out of Parliament he is, with reſ- 
pect to the Laws in being, only the great Magiſtrate of the State, entruſted with the executive Pow- 
er; and though previous to the Paſſing of a Law he hath a Negative, yet when he hath aſſented, 
none but the Power which framed can reſcind the Law, But it's reaſonable to preſume, from the 
Circumſtances of the Times, that it would have been very dangerous to have delivered ſuch Senti- 
ments, or avowed ſuch Opinions in the Court of King's Bench, conſidering the Men who then com- 
poſed it, and of whom we may form a pretty accurate Judgment, from their Reſolutions in this 
Caſe of Sir Ed. Hale, which vide, ante 178. DE 


: 1 8. Of his Proclamations. 

It is plain that the King by his Prerogative may in certain Caſes and 

ſpecial Occaſions make and iſſue out Proclamations for Prevention of Of- 

fences, to ratify and confirm an ancient Law, or, as ſome Books expreſs it, 

guoad terrorem Populi, to admoniſh them that they keep the“ Laws on#p, egg 

Pain of his Diſpleaſure; and ſuch Proclamations being grounded on thep,,, + 4. 

Laus of the Realm are of great Force. Tad . 
e „ | _ | | 120Co. 74,78. 

11 Co. 87. Daliſ. 20. pl. 10. 2 Rol. Abr. 209, 3 Inſt. 162. 


It is likewiſe clear, that the Subject is obliged on Pain of Fine and 12 Co. 74. 
Impriſonment to obey every Proclamation legally made; and that thd' Hob. 281. 
the Thing prohibited were an Offence before, that yet the Proclaiation 
is a Circumſtance which highly aggravates it; and upon which alone the 
Party diſobeyed may be puniſhed. | 


It is clearly agreed, that no (a) private Perſon can make any Procla. Bro. dogs 
| mat, pl. 1. 


12 Co. 78. Cromp. Jur. 41. (a) Sir Edmund Knightly Executor of Sir William Spencer made 


Proclamation in certain Market Towns, that the Creditors ſhould come in by a certain Day and prove 
their Debts; he was fined and impriſoned for this, becauſe, as the Book ſays, he did it publickly and 
without any Authority, Bro. Procla mat. pl. 10. ÞF a . = | 


Þ+ Sed qu. de hoc, and if it amounts to any more than an Advertiſement ia the daily Papers for the 


mation 
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PRER O G AT IV. 
mation of a publick Nature except by Cuſtom, as is uſual in ſome Cities 
and N this being a Prerogative Act, with which alone the King 
is intruſted. „„ | | REES a 
Daliſ. 20» But notwithſtanding the King's Prerogative herein, it feems clear! 
pl. 10. agreed, that the King cannot by his Proclamation change any Part of the 
ne Common Law, Statutes, or Cuſtoms of the Realm; nor. can he by his 
' © © © "Proclamation create any Offence which was not an Offence before; for 
(%) By the that theſe Things cannot be done without a (a) Legiſlative Power, of 
54 l. ö © 8. Which in our Conſlitution the King is but a Patt. 
(now repeal- 4 5 . „ a DL 
ed) it was enacted, That-Proclamations made by the King and the greater Part of his Council, thould 
have the Force of Acts of Parliament; but there was a Proviſo that ſuch Proclamation ſhould not 
croſs any Statute or laudable Cuſtom of the Realm. N. Bacon's Hiſt. 2 Part, fol. 215. | 


0 — 


2 Inſt. 63. And on this Foundation it hath been held, that the King's Proclama- 
tion prohibiting the Importation of Wines from France upon Pain of For- 
| feiture, was againſt Law and void; there being no War at that Time 

ſubſiſting between the two Nations. 8 | 

12 Co. 75. So where. an Act was made by which Foreigners were licenſed to mer- 

chhandiſe within London; and Hen, 4. by Proclamation prohibited the 
Execution of it, and ordered that it ſhould be in Suſpenſe «/que ad prox- 

imum Parliamentum ; and this was held to be againſt Law. 
12 Co. 4. Upon a Conference between ſome Lords of the Privy Council and the 
| two Chief Juſtices (of which the Lord Coke, was one) and Ch. B. and 
Baron Altham, the Queſtions were, 1½, whether the King by Proclama- 
tion. might prohibit new Buildings in and about London. adi, If the King 
might prohibit the making of Starch of Wheat. And the Judges were 
of Opinion, that the Subject could not be reſtrained in theſe Particulars 

by the King's Proclamation C 

Hob. 281. But notwithſtanding the abovementioned Opinion, there are Inſtances 

Armeſted's of Perſons who have been ſentenced in the Star- Chamber upon Procla- 
Caſe. mations againſt the'Increaſe of Buildings; and particularly in Hob. where 
2 a Perſon was fined in the Star-Chamber for building without Brick, tho” 
upon an old Foundation; and it is there ſaid, that ſuch Buildings had an 
ill Effect from the Danger of Fire, Conſumption of Timber, and Dif- 
ficulty of Feeding, Cleanſing and Governing the City; and it was ſaid in 
general that Proclamations were ſo far juft as they were made pro Bono 
+ Obſerve Publico, and for publick Utility, + SE 
that this was B | 
a Star-Chamber Opinion. 


3 Inſt. 162. The King by Proclamation may call or diſſolve Parliaments, may de- 
Hal. Hiſt. clare War or Peace; for theſe are Prerogative Acts with which he is in- 

5 truſted as the Executive Part of the Law; but () if there be an actual 
© War b d a foreign Nation, it is not neceſſary in Pleading to 

Raſt, Ent. ar between us and a foreign Nation, it is not necellary in Fleading to 
bos. ſhew that ſuch War was proclaimed. „ ; 
E The King by Proclamation may legitimate foreign Coin, and make 
Page 190it Current Money of this Kingdom, according to the Value impoſed e by 
Co. Lit. 207. ſuch Proclamation ; he may legitimate Baſe Coin or mixt below the 
Co. 114 b. Standard of Sterling; he may inhanſe Coin to a higher Denomination 
Day. 0 0 or Value; and may decry Money that is current in Uſe and Payment; and 
Hal. Hiſt, in all theſe Caſes a Proclamation with a Proclamation-Writ under the 

P. C. 192, Great Seal is neceſſary. __ ER ͤ ũ ̃ũð N.... . 
2 The King by Proclamation may appoint. Faſts and Days of Thaok(- 
-omp- 2” giving and Humiliation; and iſſue Proclamations for preventing and pu- 

umb. 354. . „ 1 98 + Pr . 5 PE 
| niſhing Immorality and Profaneneſs; and injoin the Reading of the ſame 

in Churches and Chapels. - VVV 3 

| | | | A Pro- 


4 


ſtſſ in Judgment upon any Indictment. 2 Hawk. P. C. 2. 


DE FPR E. NG f VE 

A Proclamation muſt be under the Great Seal, and if denied is to be Cro. Car. 

tried by the Record thereof ; but if a Man pleads that he was prevented 180. 
doing a Thing by Proclamation, it ſeems the better Opinion that he need Keley v. 
not aver that ſuch Proclamation was under the Great Seal ; for alledging 283 
that ſuch Proclamation was made, it ſhall be interded to have been duly Rol. Rep. 
made. T 1 54 „ | = vo 

I Sed gu, if he muſt not prove it on the Trial, if put in Iſſue ? | 


(E) how the Rules of Law differ with reſpett td 
the King and a pzivate Perſon; And herein, 
1. Of what Things incapable from the Dignity of his Perſon and Office. 


him (a) incapable of doing any Wrong; || but if the King com- Ca) Canhot 
mand an unlawful AQ to be done, the Offence of the Inſtrument, as my do any 
Lord Hale ſays, is not thereby indemnified; for though the King is not Wrong. 
under the Coercive Power of the Law, yet in many Caſes his Com- 8 Lit. 19. 
mands are under the Directive Power of the Law; which conſequently 1108.52, 8g. 
makes the Act itſelf invalid, if (5) unlawful, and fo renders the In- Bracton, 1.3: 


ſtrument of the Execution thereof obnoxious to the Puniſhment of the 8 d. - 2 


Law. | | | 102. 

P. C. 43, 44. (5) If two Men combat together at Barriers in Time of Peace for Trial of Skill, and 
one kill the other, it is Homicide; but if it were by the Command of the King, not Felony. ii H. 
7. 23. 4+ & wide 3 laſt. 56, 160. N | > 


| Fi the Dignity of his Office and Perſon the Law preſumes 


I] Tn his politie Capacity he is under the happy Inability of doing Wrong, becauſe acting by his Of- 
| ficers, and limited by Law. Conſ. en Law of Forfei:are, &c. 101. | 

The King cannot arreſt in Perſon nor impriſon, nor can he command 
another to impriſen ; but it muſt be done by ſome Order, Writ, or Pre- — 2 


cept, or Proceſs of ſome of his Courts. P. C. 131. 
| | cannot 


— Cannot be a Witneſs, 2 Hal. Hiſt. 


„ 


The King cannot execute any Office relating to the Adminiftration of . 
Juſtice, altho' all ſuch Offices derive their Authority from the Crown, {2 pats. 
and although he hath ſuch Offices in him (e) to grant to others. 7: Cub, 4. bo 

5 3 VV 8 Co. 88. 
2 Vent. 250. (c) If Lands with the Office of Foreſter be granted to J. S. Remainder to the King ia 
Fee, this is a good Remainder, though the King cannot be an Officer to any Man, becauſe he inay 
grant it over. 1 H. 7. 31, Bro. Done, pl. 51. 9 ö 


The King cannot be ſeiſed to an Uſe, becauſe there is no Means to 
compel him to perform it; for the Chancery has only a delegated 
2 Power from the King over the Conſciences of his Subjects; and the Page 191 
King, who is the univerſal Judge of Property, and who is equally con- 2 cof. ts 
cerned for the Good of all his Subjects, ought to be perfectly indifferent, ph A 
and not to take upon him the particular Defence of any Man's Eſtate as Dyer hs. 
Ao | 8 a pl. 3. 
Vol. IV. P OD If Cro. Jac. £0. 
N | | Hard, 468. 
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4. Inſt. 338. 


r R E R O GAT Iv E. 


If one hath the Nomination to a Church, and another the Preſentation, 
and ſuch Right of Preſentation doth accrue to the King, be that hath the 
(%) But by Nomination ſhall have (a) all; by Reaſon that it is indecent for the — 
D; Ueridge to do any Thing as Servant to another. 


the No- 
joe ſhall in ſuch Caſe nominate to the Lord Chancellor, who in the Name of the King ſhall pre- 


ſent to the 4 fend Pop. 158. 


Dyer 48. 


The Ring cannot be Tegan, nor can he hold by any Services from 
his Subjects; for his Poſſeflions are called Sacra Patrimonia and Domi- 
nica Coronæ Regis; and on this Foundation it hath been adjudged, that 
where Lands, holden of the Subject, came to the Poſſeſſion of the Kin 
by the Statute of 1 E. 6. cap, 14. of Chantries, and the King grante 
Caſe; & thoſe Lands over to another, though there was a Saving in the Statute 
vide 1 Co. to the Donor, of the Ancient Rents, Services, Ec, that yet the Patentee 
28. 114. b. ſhould hold of the King, according to his patent, and not of the An- 
Cro. Car. Ba. cient Lord; and that the Saving in the Statute, as to the Services, 
2 Rol. Rep. was controuled and made void by the Common Law ; ſo that the Pa- 
246. tentee was to pay the Rent, by which the ſaid Lands were before holden, 
12 1 as a Rent Seck diſtrainable of Common Right, to the Lord and his 

Heirs, of whom the Lands were before holden, but diſcharged of the 
Services. 
Cro.Car. 96, The King, in regard to Decency cad, Order, cannot ſuffer a common 
97- ecovery ; for in ſuch Recovery he mult be either Tenant or Vouchee; 
Pigot74—5. and in both Caſes the Demandant muſt count againſt him, and there 
muſt be Judgment againſt him, which the Law does not ſuffer, fo can- 
not come in as Tenant by Receipt ; but if the Party have any Warranty 
he muſt pray in Aid. 
Ld. Raym, The King cannot be Tenant at Will ; ſo that if he takes a Leaſe at 
51. Will, though he may determine his Will, yet the Tenant cannot other- 
wiſe doi it but by Surrender. 

The King may be appointed an Lxecutor; ; but as it cannot be preſumed 
Godolp. Re- that he has ſufficient Time and Leiſure to engage in a private Concern, 
Pert. 76. the Law allows him to nominate ſuch Perſons as he ſhall think proper to 
take upon them the Execution of the Truſt ; againſt whom all Perſons 
may bring their Actions; alſo the King E appoint en to take the 
Accounts of ſuch Executors. 


Co Lit. t. 
Dev. 2 
4 Leon. 40. 
Dyer 313 
And. 45 
Stroud” 


2. What Things enure to him in his natural, what in his ponent 


* Capacity. 


Plow.224.ia The King has two þ Capacities, the one Natural as other Politic ; in 
the Caſe of which laſt he is conſidered as a ſole Corporation, capable of taking in 
2 1 Succeſſion, as a Biſhop or Dean. In his Natural Capacity it is ſaid, that 
he may purchaſe Lands to him and his Heirs; and that ſuch Lands, as 
alſo Lands deſcending to him from an Anceſtor, ſhall go to his Heir, in 
Caſe he is removed from the Roya! Eſtate. 
Co. Lit. 18. b. But my Lord Cole ſays, that all the Lands and Poſſeſſions whereof the 
7. wy Fat: i2-King is ſeiſed Jure Coronæ, ſhall ſecundum Jus Coroner attend upon and 
I uns follow the Crown; and therefore, to whomſoever the Crown“ deſcends, 
9 Co. 123. thoſe Lands and Poſſeflions deſcend alſo ; ;. and that the Lands and the 
Page 192 Crown are Concomitantia. 
Co. Lit. 16. a. If the King purchaſe Lands to him and his 12 Ty is ſeiſed thereof 
in Jure Corone ; a fortiori _—_ he Lands to him, his Heirs 


a1. Succeſſors. | 
80 


„ p RE RB . ERS . 3 
So if Lands in Gavelkind deſcend to the King and his Brother, the Plow. 205 a+ 
King ſhall take one Moiety and his Brother the other; but if the King Co. Lit. 15. b. 
dies his Moiety ſhall deſcend to his eldeſt Son, and not according to the | 
Rules of Deſcent in Gavelkind ; for the King was ſeiſed of his Moiety 
ure Corone, therefore it ſhall attend the Crown, and conſequently go to 


the eldeſt Son. | : : ; 
The King can have Nothing in his Natural Capacity, unleſs in Right of 7 Mod. 78. 


his Duchy, or an Eftate-Tail, by the Statute De donis, and Dutchy Lands en Hell, 
would now be in the Crown if not kept ſeparate by (a) Act of Parlia- (a) The sta- 
ment, N | ; tute of 1 H. 

| | | „ : | 4- provides 
that when the Dutchy Lands come to the King, they ſhall not be under ſuch Government and Regu- 


lation as the Demeſnes and Poſſeſſions belonging to the Crown ; for the Act ſays, gued taliter, & tali 
modo & per tales eſficiarot & miniſtros gubernentur, ac fi ad culmen Dignitatis Regie aſſumpti minime 


faiſſent, Raym. go. 


If the King has a Title to preſent to a Church which is void, and dies 2 Rol. Abr. 
before Preſentment, his Succeſſor ſhall have the Preſentment, and not his 211. 


Executor. „ | | 
So if the King be ſeiſed of a Ward, and dies, his Succeſſor ſhall have it, 2 Rol. Abr. 


and not his Executor. = | | | 211, 
The Treaſure and other valuable Chattels are ſo neceſſary and incident 11 Co. 92. 
to the Crown, that in caſe the King dies, they ſhall go with the Crown to 2 Rol. Abr. 


the Succeſſor, and not to the Executors. | 211, 
So a Leaſe for Years to the King and his Succeſſors is good, and ſhall $9 Co. Lit. 90. a. 


accordingly, and not to his Executors and Adminiſtrators. 11 Co. 92.8, 
The Ancient Jewels of the Crown are Heir-Looms, and ſhall deſcend Co. Lit. 18.b. 


to the next Succeſſor, and are not deviſable by Teſtament ; but (% the (s) Cro. Car. 


King may diſpoſe of them in his Life-time. 2 344. 
If the King be ſeiſed in Fee of an Advowſon, and he creates the Incum- La. Raym. 


bent Biſhop, he ſhall preſent as Patron, that being a Title precedent to 26. 
that of the Prerogative. Eo” | 


3. Of the Difference in the Rules of Law as directing the King's Pro- 
| -:, -perty, otherwiſe than that of a Subject. h 


The King may reſerve Rent out of Inheritances which are Incorpo- Co. Lit. 47. 
real, as Commons, Tithes, Fairs, Cc. becauſe the King by his Prero- Plow. 227. 


gative may diſtrain in all (c) other the Lands of the Leſſee for ſuch Ld. Berks 
Rent; and having ſuch Remedy, the Law adjudges the Reſervation (©) 3 
good. | | | | 5 mult be un- 
derſtood of 


all ſuch other Lands as his Tenant has in his actual Poſſeſſion, and not in the Poſſeſſion of his Leſſee 
for Life, Years or at Will. 2 Inſt. 134. 4 Inſt. 119. & wide 5 Co. 4. 56. 1 Rol Abr. 670. 2 Rol. 
Abr. 159. Lane 59. —— Whether he may diſtrain on other Lands of the Tenant that are under 
Scqueſtration out of Chancery, vide 2 Vern. 714. Will. Rep. 306—7. That this Prerogati ve 
mall not extend to the King's Grantee, Bro. Tit. Prereg. 68. | 


So if a Rent-Charge is granted to the King to be iſſuing out of the Bro. Prereg, 
Manor of D. the King may diſtrain in any other the Lands of the Grantee; 77 
o the King may diſtrain for a Rent-Seck, which in the Caſe of a common 3 


Perſon is not diſtrainable by Common Law. 5 
* The King may reſerve Rent payable to a Stranger, contrary to the *Page 193 
Rule of Law, which makes void ſuch Reſervation in the Caſe of a com- 8 = | 
5 8 5 . 143. 
mon geb. 1 12 
En ig ; 3 e 
But where the King made a Leaſe of his Houſe belonging to his Ld. Raym. 
Houſe-keeper of Whitehall, * Rent to the Houſe-keeper 15 the 36. 
| | | | ys | | ime 
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Plow. 260. 


Time being, it was held an ill Reſervation; for though the King may 
reſerve Rent to a Stranger, yet ſuch a Reſervation as this is ill, becauſe 
| he cannot reſerve Rent to ſuch an Officer who is removeable at the Will of 
the King. | | 5 | . 5 
co. Lit. 18.b. The faule of Poſſe ſſio Fratris does not hold in the Deſcent of the Crown 
or its Poſſeſſions, neither is Half Blood any Impediment in ſuch Caſe; for 
the Brother of the Half Blood ſhall be preferred to the Siſter in the En- 
joyment of the Crown, as the moſt capable Perfon of the two, by the Ad- 
Vantages and Prerogative of his Sex, to diſcharge the important and weigh- 
5 — n. 3 . 
Co. Lit. 15. b. So if the King hath Iſſue a Son and a Daughter by one Venter, and a 
Sion by another Venter, and purchaſes Lands and dies, and the eldeſt Son 
enters and dies without Iſſue, the Daughter ſhall not inherit theſe Lands 
nor any other Fee-finple Lands of the Crown, but the younger Brother 
ſhall have them together with the Crown. . 5 Lt 
If Lands are given to the King by Deed inrolled, without the Words 
Col 9 Is) Sueceſſors or Heirs, a Fee-fimple paſſeth ; for he is conſidered as a 
8. P. and Corporation that never dies. | | OR 15 


that the add- = Cn . FR 
ing of Succeſſors in Grants to the King, was but of late Time, and a new Device; per Dyer Ch. ]. 
Jenk. 209, 271. S. P. (a) So a Grant by the King, without mentioning Succeſſois, ſhall bind the 


Succeſſors. Plow, 176, Yelv. 13. | 


Co. Lit. 21.b. If the King gives Lands to a Man and'a Woman and the Heirs of their 


Bodies, and the Woman dies without Iſſue, the Man ſhall be Tenant in 
Tail apres Poſſibility, c. but if the King gives Lands to a Man with a 
Relation of his in Frank-marriage, and the Woman dies without Iſſue, 
the Man ihall not be Tenant apres Poſſibility, &c. but his Intereſt in the 
Land ceaſes upon the Death of his Wife without Iſſue; this is a Privilege 
of the King's which is not extended to a common Perſon ; and the Rea- 
ſon of it may be this; the Wealth and Demeſne Lands of the Crown are 
not only nece for the Honour and Credit, but alſo for the Safety and 
Protection of the Nation; and therefore in this particular Caſe it is but 
reaſonable, that if Land applied to ſuch particular Uſes and Purpoſes be 
granted away, ſuch Grant ſhould bind the King no longer than the Con- 
ſideration and Cauſe of the Grant continues; and therefore, in the firſt 
Caſe, the Man may be Tenant in Tail apres Poſſibility; Ec. becauſe the 
Services, which were the Cauſe of the Gift, are ſtill owing, and to be 
1 by the Tenant to the King; but in the laſt Caſe, where the 
oman, which was the Cauſe of the Gift, dies without Iſſue, the Cauſe 

of the Gift, which was the Proviſion for the Deſcendants of that Mar- 
Tiage, ceaſes; and conſequently, if the Grant continued, the Tenant 

_ would hold the Land free from all Services. | 


Dyer 1. pl.. The King may grant a Ch ſe in Action, as an Obligation forfeited to him 


Cro. Jac. upon an Outlawry, c. and the Grantee may ſue by Action in his own 

179, ito. Name, or by Extent in the King's Name, although there are not the uſual 
Words in the Grant to ſue in the King's Name. 

31 H. J. 19. So a Choſe in Action, as an Obligation, may be granted or afligned to 
ro. Frer?Z-the King, and he may bring an Aktion in his own Name, tho the Deed of 

T" ide notaorolled. n. CVVT 

Page 194 If a Man enters into an Obligation to two, and one of the Obligees 


Bro. Prereg. aſſigns to the King, or is outlawed, the King may bring an Action in his 


pl. 3. own Name, and ſhall recover the (5) whole Debt to his own Uſe. 
Jenk. 65. © __ TE --: | 
S. P. though one of the Obligees might have releaſed the Obligation. Lucas Rep. 245. S. P. per Par- 
4er Ch. J. (5) If Lands deſcend to the King and a common Perſon, the King ſhall have but a Moiety ; 
for to take the Whole would be a Wrong, which the King cannot do by his Prerogative, Plow. 247. a. 


B ſore 


F R E K f 
gefore the Statute De donis, when the King created a Conditional Fee, Bro. Aſur. 
there was no Reverſion but a Poſſibility; and if the Donee had Iſſue and pl. 6. 


aliened, the King's Poſſibility was barred as well as that of a common 3 As 
| ecovery 3. 


Perſon; but after the Statute De donis had turned that Paſlibility into a Tit. 7.51 46. 


Reverſion, and after Common Recoveries were allowed to be common Co Lit. 372. 
: | | > : : 37 
Conveyances, and to bar Remainders and Reyerſions, it became a Queſ- Plow. 483, 
tion, how far a Recovery could bar a Remainder or Rexerſion veſted in 5a: | 

the King; and herein the Judges determined, that tho' a Recovery ſuf- * 
fered by Tenant in Tail barred the Eſtate-Tail, that yet it did not (a) Piggot of Bo 
divelt any Intereſt the King had in the Remainder or Reverſion, it being covertes 88. 


unreaſonable to ſtrip the King of any Part of his Revenue upon the Con- (a) The A& 


ſideration of an imaginary Recompence ; but they allowed that the of the Party, 


Eſtate-Tail as to the Iflue, was barred ; for that otherwiſe the Eſtate- as a Fine or 


Tail, in the Subject muſt be perpetuated, which is againſt the Policy of the 8 . 
Law. | | ſhall never 


3 . : diveſt any . 

Eſtate, Remainder or Reverſion out of the King; but by Act in Law a Remainder or Reverſion may 
be diveſted out of the King. As if there be Tenant in Tail, Remainder to A. in Fee, Te- 
nant in Tail diſcontinues in Fee, and takes back an Eſtate to himſelf for Life, Remainder to the 


King in Fee; Tenant in Tail dies; the Iſſue is remitted, and the Remainder pulled out of the King, 


and veſts in A. So if a Recovery be on a good Title againſt Tenant in Tail, ang the King has 
the Remainder by a defeaſible Title, there it ſhall diveſt the Remainder out of the King, and reſtore 
and remit the right Owners.—But if a Gift be made to A. in Tail, Remainder to B. in Tail, Re- 
mainder to the King in Fee; if in this Caſe A ſuffers a Common Recovery, this bars A. and his Iſ- 
ſue, and the Remainder to B. but not the King's Reverſion; for that cannot be diſcontinued or put 
to a Right, or plucked out of him by the Act of a third Perſon, Piggot of Recoveries 86, 87. 


But in the Reign of Hen. 8. an Act of Parliament was made to inva- 2 Jon. 2529 
lidate Recoveries even againſt the Iſſue in Tail, where the Reverſion or 
Remainder was in the Crown ; the Intention of which Act was, to per- 
petuate thoſe Eſtates in Families which the King himſelf had given, or 
for Money or other Conſideration had procured to be given to any Subject, 
as a Reward for his Services to the Crown; that the Deſcendants of that 
Stock might never forſake the Intereſt of the Crown which had ſo liberally 
rewarded their Anceſtor's Loyalty. 1 5 
And therefore by the 34 C35 H. 8. cap. 20. it is enacted, that if the 
King give any of his own Manors, Lands, &c. or cauſe or procure ano- 
ther, in Conſideration of Money or other Lands, to give any Manors, Cc. 
to any of his Subjects or Servants in Tail, in Recompence of their Service, 
Remainder to the King in Fee-Simple or Fee-Tail, ſuch Eſtates- Tail are 
not to be barred ;. nor ſhall any feigned Recovery to be had by Aſſent of 
Parties againſt any Tenant or Tenants in Tail of any Lands, Wc. whereof 
the Reverſion or Remainder at the Time of fuch Recovery had ſhall be 
in the King, bind or conclude the Heirs in Tail; but that after the Death 
of eyery ſuch Tenant in Tail, againſt whom ſuch Recovery ſhall be had, the 
Heirs in Tail may enter, hold and enjay the Lands, tc. recqvered, accord- 
| ing to the Form of the Gift in Tail, the ſaid Recovery notwithſtanding. 
In the Conſtruction of this Statute, the following Opinions have been 


* 


- holden: ES | | | | 
That if a Reverſioner or Remainder Man upon an Eſtate-Tail grant 
the Reverſion or Remainder to the King, this is no Security to the Iſ- 
ſue in Tail, becauſe the Eſtate-Tail was neither of thg Gift or other Page 195 
Proviſion of the King, and conſequently not within the AR. Moor 198. 
i wy e | Yelv. 149+ 
| 2 Co. 15, Hiſeman's Caſe. 


So if a Man make a Gift in Tail, and the Crown deſcend on him, or2 Co. 15. 
if the King's Anceſtor not being King make a Gift in Tail, and the Re- Co. Lit · 37%. 
verſion deſcends on him , the Eftate-Tail may be barred. ic 
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R E * OG TI. 
2 Co. f. - If a Man makes a Gift in Tail, Remainder in Fee, he in Remainder 
Noy 132. grants his Eſtate to another for Life, Remainder to the King in Fee, on 
Yelv. 149. Condition to be void on Payment of Money; a Recovery by Tenant in 


18 8 Tail bars the King's Remainder and Condition; for the Grant was void. 


If a Subject by the King's Proviſion or Procurement makes a Gift in 
R-caveries Tail, and then grants the Reverſion to the King for Life or Years only, 
88, 89. in this Caſe the Eſtate-Tail, Remainders, and Reverſions may be all 
| barred ; for the Reverſion or Remainder in the King, muſt be in Fee or 
in Tail. | F | „„ 
Piggot 88. If the King grant an Eſtate-Tail, reſerving the Reverſion to himſelf, 
| and after grants the Reverſion to another, Tenant in Tail may ſuffer a Re- 
covery, and thereby bar the Reverſion. 


Raym. 288, Therefore where Hen. 8. gave Lands to Michael Stanhope and his Wife 


358. and the Heirs of their Body, in Conſideration of Services, Ic. Michael 
2 Jon. 251. died, and his Son and Heir petitioned the Queen, to grant the Reverſion 


Gardner v. 


Bambridge. to ſome Perſons in Fee, to the Intent that he might make a Leaſe for 
ninety-nine Years by Way of Mortgage ; and entered into a Recognizance 
to the Queen, conditioned that nothing ſhould be done whilft the Rever- 
ſion was out of the Crown, prejudicial to the Crown; and accordingly the 
Queen conveyed the Reverſion to the Lord Burleigh and Sir Walter Mild- 
may, in Fee; then the Son made a Leaſe for ninety-nine Years, and ſuf- 
fered Recovery; and then the Truſtees re-convey to the Queen; and it 
was reſolved, 1/7, That the Grant of the Queen was good. 2dly, That 
during the Time the Reverſion was out of the Crown, the Son was 
not reſtrained from aliening within the Statute, and ſo the Recovery 

od to bind the Iſſues ; but a Fine or Recovery, after the Regrant to the 
Queen, would not have been good to bind the Iſſue, as it ſeems ; becauſe 
(a)2,&videthat Act doth not require that the Reverſion ſhould continue (a) always 
Hard. 409. in the King, but it ſufficeth if it be in him at the Time of the Fine levied 

or Recovery ſuffered. | | | 


2 Jon.250-1, If Tenant in Tail of the Gift of the King, makes a Gift in Tail, the 


Earl of Or- ſecond Donee is not within the Statute ; for his Eſtate, as far as it could, 
x diſaffirms the Reverſion of the King, though it could not take it out of him; 

cited to have a | th dag | 0 4 s 7 

been adjudg- and his Poſſeſſion was injurious to the Eſtate given by the King. 

ed by eleven TT.. | . 

Judges, 13 Car. 1. 


Raym. 266 King R. 3. by Letters Patent gave ſeveral Lands to the Earl of Derby 
"yy 319 and the Heirs Male of his Body, in Conſideration of great Services to 
4; ** 265: the Crown, Cc. afterwards by a private Act made 4 Fac. 1. ſeveral Al- 


Earl of Der-terations were made in this Eftate ; as that Charles then Earl of Derby, 


De Cafe, ſhould hold and enjoy them ſor his Life; and after his Death, to Janes 


| his Son and Heir apparent, and the Heirs Male of his Body; and fo to 
the ſecond, third, c. and ſeventh Son of Earl Charles; and then 
to ſeveral others in Tail Male, who by the Limitation of the Letters 
Patent would have fucceeded to the Eflate upon Failure of Iſſue 
Male of Earl Charles ; with Power for Earl Charles and the Sons ſuc- | 
ceſſively to make Leaſes for Lives or Years, and Jointures for Wives, 
After Earl Charles's Death, his Son Earl James levied a Fine of theſe 
Lands, and ſold them to a Stranger; yet upon ſpecial Verdict in Eject- 
ment, brought after his Death by his Son, it was refolved by all the 


page 196* Judges in the Exchequer- Chamber, except three, that the Fine was no 


Bar; for that the Reverſion continued in the Crown, and that theſe 
Eſtates given by 4 Fac. 1. were no new Eſtates, but all within the 
Compaſs of the firſt "Tail created by the Letters Patent, and only a 
Piftribution of the Enjoyment of them, and all to the ſame Perſons who 
would be intitled under the Letters Patent; and the Power to make 

* VV | Leaſes 


3 RE RG AT 1 VV KE 

| Leaſes was with Conformity to the Power of Tenant in Tail; and that 

to make ſointures was in Lieu of Dower ; beſides, there was a Saving 

to the King, and all other Perſons, all ſuch Rights, Sc. fo as the Pre- 
rogative of the King, by his Reverſion to reſtrain the Tenant in Tail from 

barring his Iſſue, was ſaved; and the eighth, ninth and all other Sons in- 
heritable by virtue of the Entail let in, though the firſt, &c. and ſeventh 

only were named ; and the Alterations were only in Accidents, not in the 
ſubſtantial Parts of the Limitations; and ſo within 34 & 35 H. 8. 

cap. 20. | | 

1 11 the King in Conſideration of Money, or other Conſideration by way Co. Lit. 372. 
of Proviſion, procure a Subject to ſettle his Lands on one of his Servants Piggot 91. 
in Tail, for Recompence of Service, by Deed of Bargain and Sale in- 
rolled, with Renminder to the King in Fee; and all this appears on Re- 
cord; the Tenant in Tail cannot bar his Iſſue, being protected by the ex- 


preſs Words of the Statute. 


It hath been held, that the latter Words of this Act, wiz. bad done or 11 Co. 78. 
ſuffered by or againſt any ſuch Tenant in Tail, muſt be intended where 93 


Tenant in Tail is Party or Privy to the Ac, be it by doing or ſuffering that Moor 467. 
which ſhould work the Bar, and not by mere Permiſſion, As if Tenant in Cro. Car. 13. 
Tail of the Gift of the King, Reverſion to the King, is diſſeiſed, and Cro. Eliz. 
Diſſeiſor levy a Fine, and five Years paſs, this bars the Eſtate-Tail; and $95 | 
ſo if a Collateral Warranty be made by the Anceſtors of the Donee, and g C 
the Donee ſuffer the Warranty to deſcend, without any Entry made in the Sid. 166, 
Life of the Anceſtor, this binds ; becauſe he is not Party or Privy to any 


Act either done or ſuffered by or againſt him. | 

If the King make a Leaſe reſerving Rent, with a Clauſe of Re-entry,z H. 5. 8. 
for Non-payment, the King (a) is not obliged to make any Demand pre- Bro. Frereg. 
vious to his Re-entry, but the Tenant is obliged to pay the Rent for the Pl 10. 
Preſervation of his Eſtate; becauſe it is beneath the Royal Dignity of the Ae 
Crown to attend a Subject, to demand the Rent; but the Law for the is 3 * 


Support of that Dignity obliges every private Perſon to attend the King extended to 
with the Services due to him. Ds 5 | = Donny 
| e : Ands. 


Moor 149, 154, 161. 

But if the King, in Caſes where he need nat make a Demand, aſſigns 4 Co. 73. 
over the Reverſion, the Patentee cannot enter for Non-payment without Nor 404. 
a previous Demand; becauſe the Privilege is inſeparably annexed to the * 150 
Perion of the King tor the Support of his Royal Dignity ; and therefore Dyer 8. 
hall nor be extended ro Caſes where the King is no way concerned. And. 304. 

So it a Prebend make a Leaſe rendering Rent, and if the Rent be Moor 210. 
Arrear and be demanded, that it ſhould be lawful for the Prebend to re- Dyer 87. 
enter; if the Reverſion in this Caſe comes to the King, the King muſt 
in this Caſe demand the Rent, though he ſhall be by his Prerogative ex- 
ented from an Implied Demand; for the Implied Demand is the Act of 
the Law, the other the expreſs Agreement of the Parties, which the 
_ King's Prerogative ſhall not defeat; therefore in the Caſe of the King, 

it be make a Leate reſerving Rent, with a Proviſo that if the Rent be 
in Arrear for ſuch Time (being lawfully demanded, or demanded in due 
Vorm) that then the Leaſe thall be void; it ſeems that not only the 
batentee of the Reverſion in this Caſe, but allo the King himſelf, 
- whilſt he continues the Reyerſion in his own Hands, is,“ obliged to page 19 
make an actual Demand by reaſon of the expreſs Agreement for that / 
Foe --oE = | „„ 
| There can be no Occupant of any of the King's Poſſeſſions; and Co. Lit. 47. 
therefore if the King grants Lands to 4. during the Life of B. and 2 Rol. Abr. 
A. dies, living Ceftui que vie, the Law allows no Man to gain the Poſ- 180. 
on which is now vacagt by the Death of A. but preſerves it for the 
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462. 


Plow. 491. : 


co. Lit. 30. b 
9 Co. 149. preferred. 


— 


b R ER OGAT IV E. 


private Concerns ; alſo the King's Grants proceeding from his own Bounty 
and Liberality, none ought to have any Benefit. from them but thoſe for 


A. during the Life of B. tho' he intended A. ſhould have the Benefit of 


Title under the Grant, becauſe it was made only to A. nor ought any one 


than he deſigned it, whereas ſuch a Grant in the Caſe of a common Per- 


ed with his Land for the Life of B. upon a valuable Conſideration, and 
therefore is no Sufferer if he does not enjoy it during the Time for which 


claim any of them an Occupant, becauſe that is an Act in Pais, and no 
Matter of Record. q op Þ 5 

Co. Lit. 201. If the King makes a Leaſe reſerving Rent, the Tenant muſt pay it 
1 i 0 b 
Ero. Eliz. ceipt of the Exchequer, as well as if by Words of the Leaſe the Rent had 


Moor 404; been made payable at the Exchequer, or into the Hands of his Receiver ; 


King; for this Reaſon, that he is preſumed to be taken up in the publick : 

Affairs of the Kingdom, and therefore not at Leifure to attend his own 

whom he firſt deſigned them; and therefore when he made the Grant to 
it during the Liſe of B. yet if A. dies before B. none can make himſelf a 


by Way of Occupancy to take Advantage of a Grant made to A. for his 
rticular Services; becauſe that were to extend the King's Bounty further 


ſon ought to be taken moſt ſtrongly againſt the Grantor, becauſe he part- 


he granted it away. Alſo no Man can make himſelf a Title to any of the 
King's Poſſeſſions, without Matter of Record; and therefore none can 


without Demand, either to his Receiver for that Purpoſe, or at the Re- 


4 Co. 93. but if the King grants the Reverſion, the Patentee muſt, demand the Rent 


Dyer 87. upon the Land, that being the Place appointed by Law for a common 

| Perſon to demand it on. J „ Js 
Rol. Rep. If the King make a Feoffment on Condition, that upon Payment by 
169. the King of 1o0/. ſuch a Day, the Feoffment ſhall be void; the Feoffee 


— 


muſt apply to the King at the Day; for the King is not obliged to make 


a Tender, as in the Caſe of a common Perſon. 


The Deed of a private Perſon hath a Relation only to the Time of the 


Delivery, and not to the Time of the Date; but the King's Charter 


hath Relation to the Time of the Date; for being of Record, it cannot 
de averred to have been executed on any Time than that on which it 


bears Date. 5 ah | | | 7 
vide Comp. If the King preſents to a Church, and his Clerk is admitted and in- 
Incumb. ſtituted, yet before Induction the King by his Prerogative may revoke ſuch 
and ſevera 


Authorities 0 1 | | ; 
there cited, NAary 3 but in the Caſe of a common Perſon, by Preſentation and Inftitu- 


| tion he hath given up his Power to the Ordinary, and cannot afterwards 
12 Latch vary, alter, or 1teyoke his Preſentation ; but ſome (a) Books hold, that 


254 after a Preſentment only he may vary; and this ſeems to be the right Diſ- 
2 Rol. Abr. * . . PSS t 0 , y ; 3 : 
34. UunCtion and better Opinion at this Day. : 

Dyer 392. _ e TCT 

Gouldſ. 163. 2 8 


*Page 198“ 4. That his Rights ſhall be preferred to the Subjects where they hap- 


pen to meet. 


4 Co. 55. that of the Subjects meet at one and the lame Time, the King's ſhall be 


Hard. 24.— 


In Caſe of concurrent Titles between the King and Subject, the Rule is Detur Dignieri. 2 Vent. 268. 


3 Leon. 251. Hence it is faid, that if there be Lowd Meſhe and . and the 
Tenant pays bis Rent at the Day tc the Meſne, before Noon; and afier 
| \ | | | Cn | 


It is an eſtabliſhed Principle in Law, that where the King's Right and 


223. 224. Preſentation ; nay the Preſentment of another is in Law a Repeal and Re- 
vocation of ſuch Preſentment, and that without any Notice to the Ordi- 


TH mc, 


RRB ROG AT EYE: 

on the fame Day, the Meſne dies, his Heir within Age, the Tenant ſhall. © 
pay it over again to the King, | Sp EEC 

If a Woman marries and hath Iſſue, and Lands deſcend to the Wife, Co. Lit. zo. b. 

and the Huſband enters, and after the Wife is found an Ideot by Office, 
the Lands ſhall be ſeized for the King, according to this Maxim, That 
when the Title of the King and a common Perſon begin at one Inſtant, 
the Title of the King ſhall be preferred. _ | 

So if the Woman had been the King's Nief, and one had married her Co. Lit. 30. b. 

without the King's Licence, c. and Lands had deſcended before or after 4 Co. 55* 
Iſſue, yet the King, upon Office found, ſhould have them, TIRE 

Baron and Feme Joint Purchaſers of a Term for Years, the Huſband Dyer 108. 
drowns himſelf, the Leaſe is forfeited, and Wite ſurviving ſhall not hold ring 2 5 
it againſt the King or his Almoner ; becauie the Title of the King and a Caſe. es 
common Perſon coming together, the King's ſhall be preferred. | 


5. Of Acts of Parliament which extend to or bind not the King. 


Herein a general Rule hath been laid down and eſtabliſhed, viz, that Plow. 136, 
Where an A of Parliament is made for the Public Good, the Ad- 137. in Ld. 
vancement of Religion and Juſtice, and to prevent Injury and Wrong, Sag ED 
the King ſhall be bound by ſuch Act, though not particularly named Co. 68. b. 
therein. | | 0 | : | 5 Co. 14. 

But where a Statute is general, and thereby (a) any Prerogative, Right, 7 Co. 32 
Title or Intereſt is deveſted or taken from the King, in ſuch Caſe the, Co. 68. 


King ſhall not be (5) bound; unleſs the Statute is made by expreſs Words Ae — EY 
0 extend to him; . the uſual 


ER | | | "PL Saving of 
the King's Right, &c. is only ex abundanti Cautela, and not of abſolute Neceſſity. Show. P. C. 179. 
(5) But may take Advantage of an A& of Parliament, though not particularly named. 11 Co, 
68. b. Leon. 150. e | | 8 8 


On this Foundation and theſe Diſtinctions it hath been held, | 
That the Statute of Weftm, 2. (13 Ed. 1. flat. 1.) De donis extends to Plow. 238 
and binds the King; as where Lands were given to the King and the Ce. Ld. 


Heirs of his Body, it was adjudged, that the King's Prerogative had not Cg 85 

; X . : g Cale, cited 
given him a greater Eſtate than in the Caſe of a common Perſon; and in 11 Co. 7a. 
that an Alienation by him would be a Tort and an Injury io the Donor, 5 Co. 14. 


which the King cannot do. Co. 44. 

So it hath been adjudged, and alſo held in Parliament, that the King 
is bound, though not named, by the (c) 13 Eliz. cap. 10. which re- 
ſtrains Eccleſiaſtical Perſons from making Leaſes, Sc. this being a Ge- Page 199 
neral Law, and for the Public Good. - | 11 Co. 75. 
No Caſe of 
Magdalen College. s Co. 15, b. Rol. Rep. 151. (e) The Statute Elis. c. 19. which reſtrains 
Biſhops, from making Eſtates, &c. hath a Proviſo that it ſhall not extend to the King; which my 
Lord C:ke lays, was of ablolute Neceflity ; for that otherwiſe the King would be bound by it; 5 Co. 
14. b.—lt ſeems the Law was held otherwiſe on the Stat. 13 Eliz. c. io, and therefore where a Leaſe 
was made to the King by a Dean and Chapter, and the King had afligned it over, after that the Law 
came tobe held, that the King was bound, the Aﬀignee had his Leale made good to him in Chancery 
againſt the Statute, becauſe he could not know the Law in a Matter ſu dubious. Rol. Abr. 378. 


So the King is bound, tho' not named, by the Statute 32 II. 8. cap. 28. 2 Inſt. 68 1. 
againſt Diſcontinuances by Huſbands of their Wives Eſtates, Ec. for Show. Rep. 
this being an Injury to the Wife, it ſhall extend to the King, whoſe ?“ 
moſt immediate Concern it is to relieye his Subjects from any Injury or 


Wrong, 
ETON” 80 


. BR OO G T . 
35 H. 6. 61. So the King, though not named, is bound by the Statute of Merton, 
Plew. 236. b. 20 Hl. 3. cap. 5. made againſt Uſury in doubling the Rent, in the Caſe of 
| 2 loſt. 69. an Infant Heir who has made Default in Rs ESTES: 
Plow.236.b. So the King, though not named, is bound by the 10 cap. of the Stat. 
2 Iult. 99. Merton, 20 H. 3. which ordains, that Suit to the Lord may be done by 
| Attorney, Wc. e 1 A 
Cd. Lit. 120, The King is bound by the 31 Elig. cap. 6. againſt Simony ; being a 
| Law made for the Advancement of Religion. „„ „ 
11Co, 74. b. So the King, though not named, is bound by the 27 Elis. cap. 4. againſt 
Voluntary Conveyances to defraud Purchaſers ; ſo that a Voluntary Con- 
veyance to the King is as much void againft a ſubſequent Purchaſer for a 
valuable Conſideration, as in the Caſe of a common Perſon. | 
a loſt. 169. Bound by the Stat. Weſt. 1. (3 Ed. 1.) cap. 5. that none ſhall difturh 
4 Mod. 207. Elections upon Pain of great Forfeitures. | p 


a Inſt. 142. Bound by the Statute of Marlbridge, (2 H. 3.) cap. 22. that none may 


Ro Rep. diſtrain his Freeholders without the King's Writ. 
' 209. | 5 | - | 
4 Mod. 207, By an AQ of Parliament 22 Car. 2. cap. 11. the Pariſhes of St. Mi- 
Show. Rep. chael Moodſtreet and St. Mary Staining in London, were united and eſta- 
208. Croke's bliſned as one Pariſh Church; and it was provided, that the firſt Pre- 
_ ſentation ſhould be made by the Patron of ſuch of the ſaid Churches, the 
the Caſe it Endowments whereof were of the greateſt Value ; the King was Parron 
is ſaid, that of St. Mary Staining (of far leſs Value), and a common Perſon Patron of 
there were St. Michael Moodſtreet, who preſented Mr. Crooke ; on a Caveat entered 
twoloPanced againſt the Inſtitution, it was determined by Civilians, by the Advice of 
Kay E- under Lawyers at Doctors- Commons, that this Statute though in the Affirma- 
Colour of tive, and without any Negative Words, extended to, and ſo far bound the 
this Prero» King, as to deprive him of any Preference he might have by his Preroga- 
gative the tive, as in Caſes where his Intereſt is intermixed with others; and that the 
Rb ve Act of Parliament giving a new Eſtate to the King, and preſcribing the 
2 Manner of Enjoyment, the Method limited muſt take Place of the King's 
but this is Prerogative. Es e 
laid to have b * DEN 

been done by Jefferies, and never conteſted, 


Plow. 240. But as AQs of Parliament are to be conſtrued according to the Subject 


vg 9 75 Matter, and not to be extended further than the Intention of the Legiſla- 


Moor $40. Words in an Act ſhall not ouſt the King of his Prerogative. 


Lit. Set. As on the Statute Qui Emptores Terrarum, which enacts, That none 
140. Pall alien Lands in Fee to hold of himſelf; yet it is held, that the King may 


--o dup 3b. give Lands in Fee to hold in F rankalmoigne or other Services. 


11C0.68. b. So the 12 cap. Mag. Cha. which provides, quod communia Placita non 


ſequantur curiam noſtram ſed teneantur in aliquo certo loco, does not bind 
*Page 200 * the King; but that he may bring an Action of Debt or Quare Impedit 
Plow. 2 40. b. in B. R. | N „„ i oa | h 
244. a. | 
11Co. 68. boa Y | h OT IN | 5 
Plow. 240. a. So of the Statute Weſt. 2. (13 Ed. 1.-flat. 1.) cap. 17. which provides, 
| that where divers Inheritances by Knight's Service deſcend, guod ille do- 
1 de cætero habeat Maritagium de quo Anteceſſor ſuus prius fuerit 
| Feoſfat. 5 | 5 © 20 8 
Flow. 240. b. Not bound by the Statute of Marlbridge, (52 H. 3.) cap. g. but all Co- 
parceners in Reſpect of the Lands deſcended on them, muſt each of them 
do Service, as before the making of the Statute, 5 | * | 
| | | | Fe Not 


ture; hence in Variety of Caſes we find it determined, that Genera! 


b RE ROGATI VE. 
Not bound by the Statutes of (a) Limitation, nor by the Statute of! Co. 68. 
| Weſtm. 2. (13 Ed. 1. flat, 1.) cap. 5. which makes a Plenarty for 9 al 
Months a good Plea, EE 8 | 1 

| 8 | (a) Vide 3 loſt. 188. 


Nor by the Statute 27 E. 1. ( flat. 1. cap, 4.) which gives the Trial by 11 Co. 68. | 
Miſi Prius in the Country, | 

Neither the Statute Merchant, thoſe concerning the Staple, the Sta- Jon. 203. 
tute of Frauds, nor thoſe relating to Bankrupts, extend to, not bind the 23 


a . alk. 162. 
King. 3 5 pl. 1. 


There are alſo Statutes, which, as my Lord Hobart ſays, were made Hob. 126. 
to put Things in an orderly Form, and to eaſe a Sovereign of Labour, | 
but not to deprive him of Power, which cannot be ſaid to bind the 
King. 3 N | | 
| Fo the 27 H. 8. cap. 27. which enacts that all Grants concerning the Dyer 50. a. 
Court of Augmentations ſhould be under the Seal of that Court ; yet 
Grants under the Great Seal have been held good. 

So the Statute 25 H. 8. cap. 21. which directs the Manner of granting Hob. 146. 
Diſpenſations, though it ſays that Diſpenſations ſhall not otherwiſe be | 
granted ; yet the King's Power is not thereby reſtrained, but that by vir- 
tue of his Prerogative he may grant them as before. | | 

So on the Statute 28 H. 8. cap. 15. for the Trial of Piracy by Com-Dyer 225. 
miſſion, it hath been held, that the Trial may be, though the Chancellor Hob. 146. 
does not nominate the Commiſſioners, as that Act appoints. | 

So on the Statute 9 E. 2. flat. 2, that the Queen may make Sheriffs Dyer 303. 
without the Judges. . e | | 
So on the 31 H. 6. cap. 5. the Office of Alnage was granted by the Hob. 146. 
Queen, without the Bill of the Treaſurer ; and held good. 


By a private Act of Parliament 1 Jam. 2. the Pariſh of St. James was Sew. p c | 
taken out of the Pariſh of St. Martin, and made an independent Pariſh ; 164. 
and it was provided by the Statute, that Dr. Teniſon, the then Vicar of 4 Mod. 200. 


St. Martin's ſhould be the firſt Rector of St. James's Pariſh ; and that 2 Salk. 540. 
the Patronage of the Advowſon ſhould belong to the Biſhop of London: _ RR 
and the Lord Fermin, alternis Vicibus ; the firſt Rector, after Vacation by 14 feds 
Dr. Teniſon, to be preſented by the Biſhop of London, and the next by 393. 250 


the Lord Fermin and his Heirs, and ſo on. Dr. Teniſon was promoted to3 Lev. 377, 


the Piſhoprick of Lincoln, by which the Church of St. James became void 3382. 
and it was adjudged, that although it was by the Statute expreſsly ap- “ 
pointed, that the Biſhop of London ſhould preſent to the Avoidance, yetg*c. 
the Statute deſigned only to direct the Methods and Turns between the Lev. Ent. 
Patrons, and not to exclude the King of his Prerogative ; and although 344. 

this was a Church newly erected, yet the King having the Prerogative to Comb. 235, 
preſent to all Churches where the Incumbent is promoted, ſhall have Rk $63 


in this Church when it is erected. 


aym. 


Holt 585, pl. 1. between The Queen and Biſbep of Londen and Dr. Birch. 


6. That no Laches can be imputed to him ; and therein of the Maxim, 
Mullum Tempus occurrit Regi. | 


From the Preſumption that the King is daily employed in the 
weighty and public Affairs of Government, it hath. become an“ eſtabliſhed *Page 201 
| Rule at Common Law, that no Laches ſhali be imputed to him, nor he . 
any way to ſuffer in his Intereſts, which are certain and permanent; and ig. 42, 33. 
| 1 | „ Plow. 143. 
7 Co. 28, Jon. 79. Hard. 24, 
| this 


2 Salk. 559. 
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FEEROGATIVE 
this his Privilege (a) quod Nullum tempus occurrit Regi, has been — N 
+ Vigil by the Statute de Prerogative Regis. + | 


dor mientibus | 
Fura ſub veniunt, is 2 Rule for the Subject; but Nullun tempus occurrit Regi, is the king s Plea; ; fie | 


there is no Reaſon that he ſhould ſuffer by the Negligence of his mans, or by their e or 
Combinations with the adverſe Party. Hob. 347. 


Þ+ 17 Ed. 2, Nat. 1. 


Lit Sec 178. Hence it was held, that if the King's Villein had 3 Land, ind 
2 Lit. 118. aliened before Entry by the King, yet upon Office found the King might 


| have entered, quia Nullum tempus occurrit Regi; tho' it was otherwiſe i * 


the Caſe of a common Perſon. 
Co. Lit. 294. So in a Writ of Right of Advowſon brought by the King, the Tenant 
ſhall not tender the Di Mark, becauſe Nullum tempus occurrit Regi ; and 
therefore the King ſhall alledge, that he or his Progenitor was ſeiſed with- 

cout ſhewing any Time. 


co. 0. Lit. go.b. So an Action of Account lay at common Law againſt the Executors or 


Adminiſtrators of the King's Debtor or Receiver; for being ſuppoſed buſied 
and employed in the weighty Affairs of the Kingdom, it was not thought 
reaſonable that he ſhould ſuffer in his Treaſure by an Omiſſion occaſioned 
perhaps by ſuch his Attendance. 


co. Lit. 41. b. For this Reaſon it is that there can be no Occupant ani the King ; 


ſo that if the King grants Lands to A. for the Life of B. and B. dies, no 
Man by his Entry can gain himſelf a Title againſt the King; tho' it was 
otherwiſe in the Caſe of a common Perſon. | 

Ce, Lit.c7. So there can be no Tenant at Sufferance againſt the King; but he . 
| huoldeth over is an Intruder, becauſe no Laches can be imputed to the King | 
for not entering. 


Bro. Title Therefore if the King be ſeiſed in Fee of the Manor of B. and a 
Diſſeiſn (a.) Stranger eres a Shop in a vacant Plot of it, and takes the Profit of it 


Hob. wy without paying any Rent to the King ; and after the King grants over 
Rol. Abr. the Manor in Fee, and the Stranger continues in the Shop and oecupies 


no Diſſeiſin, but an Intruſion on the King's Poſſeſſion; for that the King's 
Title appearing on Record, the Entry in Pais, which i is not an Act of 
equal Notoriety, will not diveſt it out of him; if then the King is not 
diſſeiſed, his Conveyance of the Freehold is good, and the Grantee is 
ſeiſed by virtue of it; and conſequently cannot be ſaid to be diſſeiſed by 
the Stranger who has made no Entry on him after the King's Convey ane, 
but only continued the old Intereſt which he had before the Grant; and 
fo remains an Intruder ſtill, and liable to an Action of Treſpaſs or EjeQment : 
for it. 


TY Ss Perſon cannot be indicted on the Statutes id Forcible Entries 


10 Co. 112. for entering into the Ne 8 Poſſeſſions, becauſe he cannot | be dif- 

A* ſeiſed. 

303. 

PIow. 243. 2. A Petden caſt is no > Plea againſt the King, nar 8 it wks away | his 

2 Leon. 31. Right of Entry. | 

2 Inſt. 168. If the King's Goods become Wreck, the Lord of the Manor cannot - 

Plow. 243. take them, but the King may claim them after the Year and the Day ; for 
this Reaſon, that he is ſuppoſed employed in the publick Aﬀairs, and there- 

fore no Lapſe of Time ſhall in re him. 

49 E. 3. 4. For this Reaſon the Lord of the Manor cannot take the King's Beaſts, 

Kitchen 81. as Strays; as alſo that this Privilege of Waifs and Strays is derived from 
the Crown, and cannot be ſuppoſed to extend farther than a Liberty to take | 
the Goods and Cattle of a common Perſon. 7 


Plow, 243-2. If a Grant be made to the King of the next Avoidance of a Living, 


and a Stranger upon the l of the then locumbear preſents, and 
: | | his 


it as before, this is no Diſſeiſin; for the firſt Entry of the Stranger was 


| PF R-E R-Q GA FT EY E 
| his Preſentee continues in fix Months, and dies, yet the King may pre- | 
* ſent another, quia Nullum tempus occurrit Regi; ſo if a Grant had been Page 202 

made to the King of all ſuch Preſentments as ſhould happen within twenty © 
Years, and in the twenty Years there happen ten Preſentments which 
are all filled up by a Stranger, yet the King ſhall preſent to them over 
ain, | | | - 
lf the King be Patron of a Church, and he omits to preſent within ſix Bro. Tit. 
Months, the Ordinary cannot preſent for the Lapſe, but is only to 9 
queſter the Profits, and ſerve the Cure till the King thinks proper to pre- . . 
ſent; but if in this Caſe the Ordinary collates his Clerk, and afterwards cumb. 118. 
the King preſents, the Clerk ſo collated cannot be turned out without a 
 Quare Impedit. | 890 5 | 
"If the King preſents to a Church, and his Clerk is admitted and in- E. 4. 32. 
ſtituted, yet the King may before InduQion reopen! and revoke his Preſen- Pyer ** 
tation ; and it is held in this Caſe, that the Preſenting anothet is a Repeal in 327 399 
Law, without any other Notice to the Ordinary. 5 | + But vide 
5 | "1 | | ante 197. the laſt Paragraph. 


So where a Title by Lapſe comes to the King, if the King doth pre- Leon. 156. 
ſent, and his Preſentee is inftituted, yet the King may revoke his Preſen-Mrigbt v. 
tation, and ſo null the Inftitution at any Time before his Clerk is inducted 7 ana 
or if his Clerk be inſtituted upon ſuch Title, and die before his Induc- N 
tion, the King may preſent another, his Turn not being ſerved by the 
Inſtitution only of his Clerk.  _ 1 | 
But tho' the King may remove the Patron's or Stranger's Clerk that , Co. 28. 
comes in upon his Lapſe, yet if ſuch Clerk happens to (a) die Incumbent Owen 2. 

of the Church before the King doth preſent, the King hath loſt the Ad- And. 148. 
vantage of the Lapſe, and ſhall not prefent afterwards, or remove the BR 

Patron's ſecond Preſentee, becauſe the King, is to have but one Turn, 216. 53» 
and that the next ; and ifthe Law ſhould be otherwiſe, the King, by ſuf- Hetley 125. 


fering divers Uſurpations upon his Lapſe, might even diſinherit the very Bull. 28. 


Patron; and the Rule Nullum tempus occurrit Regi, is not to take Place —— 2 = 
where the King is limited to a Time certain, (a) Or if the 
EE Church be- 


comes void by Reſignation or Deprivation, unleſs ſ:ch Reſignation were by Fraud or Covin, Cro. 
Jac. 216. Owen 89. 4 Leon. Caſe 351. 1 5 | | 


I By ſtat. 9 Geo. 3- c. 16. The King ſhall not ſue, &c. any Perſon, &c, for any Lands, Ec. (except 
Liberties and Franchiſes) or any Title which has not firſt accrued within ſixty Years before the Com- 
mencement of ſuch Suit, unleſs he has been anſwered the Rents within that Time, or they have been 
in Charge, or ſtood inſuper of Record, and the Subject ſhall quietly enjoy againſt the King, and all 


claiming under him, by Patent, @c. This extends not to Eſtates in Reverſion, or Remainder, 
or limited Eſtates. — Theſe Lands ſhall be held on the uſual Tenures, @&c.——— Uſual Fee-Farm 
Rents confirmed. Putting in Charge, ſtanding inſuper, &c. good only when on Verdict, Demur- 


rer, or Hearing, the Lands, Cc. have been given, adjudged or decreed to the King. 


E 7. Of his Prerogative in his Suits and Proceedings in Courts of 
0 5 juſtice. 


As the King is the Fountain of Juſtice, and all Courts of Juſtice derive Co. Lit. 139. 

their Authority from him, hence he is ſuppoſed to be always preſent 1105 Non ſuit 
Court; and therefore it hath become an eſtabliſhed Principle of Law, thatggy, . 
the King cannot be Nonſuit in any Action or Information in which he is 


ſole Plaintiff, B 
_— ut 


— . — ̃ ͤ f ̃ mm àùw1;! % !. ͥ ˙ F 


PREROGATIV E, 


Co. Lit. 139. But it ſeems that any Informer gui tam, or Plaintiff in a popular Adtion, 
2 Rol. Rep. may be Nonſuit, and thereby wholly determine the Suit, as well i in in Reſpect 
33, 136. of the King as of himſelf. * 


I But the | 
Fog may afterwards proceed. for his Share of the Bondi; in the uſual Way, as if no fuck Suit had | 


been inſtituted, provided the Proſecution is commenced j in due Time. 


Alſo the King' 8 Attorney General may enter a Nolle Proſequi, which 


= _ 139. has the Effect of a Nonſuit to any Information or Action brought by the 


Salk. 21. King only. 


pl. 11. 
like Point, where it is ſaid . the Ch. 77 hat FE Sees notwithſtanding. 2 Volle 2 may 


award new Proceſs upon the ſame Indictment. 


Vent. 33 In an Information for Badens Iſſue was joined, and the Day 
Fas King v. the Jury were returned, the King ſent a Writing under his Sign Ms. 
Nas. mal to Sir Thomas Fanſbaw Clerk of the Crown, to enter a Ceſſer of 
Proſecution; and Palmer Attorney General affirmed, that the King 

#Page.203* may ſtay Proceedings ; yet notwithſtanding the Court proceeded to 
| ſwear the Jury, and ſaid they were not to delay for the Great or Little 
Seal; whereupon the Attorney entered a Nolle Proſequi. 
No Proſecutor upon an (a) IndiQtment | can enter a Nile Peaſenai, with- 
Im out Leave of the Attorney General. 


(a) That en- h 
| tering Nelle Proſegui's upon IndiQments, began i in Charles 24's Time. 6 Mod. 262, per Hel Ch. J. 


— —— I EE > 


4, — 


4 Toft. 17. lt is a Rule of the 88 Lane; that the King by his Prerogative may 
2 243. ſue in what Court he pleaſes; and therefore may bring a Writ of Right or 
Going * Quare Impedit in the Court of King's Bench. | 
Von In an Action for embezzling the King's Goods, which was laid in the 
The Kg Declaration to be in London, it was moved for the King, that the County 
v. Webb. might be changed; and the Court held, the King might chuſe his County, 
and might wave that which he had ſeemed to have elected before, as he 
may walve his Demurrer and join Iſſue. | 
Hill. 6G. 2. If a Perſon be guilty of two capital Offences, the King may ele by 
in — mg which of them to try him on firſt ; and accordingly, where two Perſons 
Se. "> murcdered the Poſt-Boy in Lincolnſbire, and afterwards committed a Rob- 
bery in Wilts, for which they were taken and in Cuſtody in W7/ts , the 
Attorney General moved for a Habeas Corpus to the Sheriff of V. 1178 to 
deliver them to the Sheriff of Lincoln, and another to the Sheriff of Lin- 
coln to receive them; which was PERL; the Court owing the Crown 


| 9 had ſuch 1 ann | 
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_ G Ot the King's Grants and Letters Pa 
F | tent : And herein, 1 


[ 1. Wet Things che King may grant; and therein, | 


1. Of Grants ariling from his prerogative of Power, and 
which are inſeparably annexed to the Crown. | | 


| the great Truſt and Confidence repoſed in the King. and 


* Pat: _ the high Authority with which bs is inveſted, the Lew hath in- 


2 Rol. Abr. 
187. 
9 Co. 25, 87. Co. Lit, 199. Godb, 254. Teak. 797 307 . 
; e 


PR. ERM O I 
ſeparably annexed to the Crown a Power of granting and diſpoſing of di- 
vers Rights and Privileges, which cannot be granted or eſtabliſhed by any 
le Authority; of theſe there are ſome that have no Exiſtence till created, 
ſuch as Franchiſes, Liberties, Fairs, Markets, Hundreds, Leets, Parks, {a) And 
Watrens, which the King (a) only by his Prerogative can (6) eftablith.. therefore 4 
wy | 5 | | | Subj ect can- 


not build a Caſtle or other Place of Defence without the King's Licence. Co. Lit. g. (5) May 
be created by Ordinance, as my Lord Hobart expreſſes, Hob. 1g. | 


So the King may grant Pontage or Murage to be taken by thoſe who Bro. Patent 
erect new Bridges or Walls; but the Payment thereof ſhall continue no 2 
longer than the Bridge remains uſeful, or the Wall neceſſary for the De- p27 '7* 
fence of the Subject. 3535 | th. 
So a Grant of a Ferry, and that every Perſon going over ſhall pay a 13 H. 4. 14. 
| Halfpenny, is good, being for the publick Utility; and the Payment is Bro. Patent 
in Conſideration of the particular Benefit. s | 12. 

* But the King cannot grant Toll to be taken in the Highways, which Page 204 
ate to be free to all People; and therefore a Toll-Traverſe or Toll- Bro. Patent 

thorough cannot commence by Grant at this Day, but muſt be claimed by 100. | 
Preſeription. | > | | Noy 176. 

And indeed in all Grants of this Kind, the Good of the Publick ſeems to Moor 476. 

be principally regarded, as appears by the Writ of (c) Ad quod damnum ; vide Title 

and in this, that if the King creates or grants a Fair or a Market to a Per- 7 OE 
fon, and afterwards grants another to another Perſon to the Prejudice of 6) F. n. f 
the firſt, the ſecond Grant is void. | | Lag; 
All Extraparochial Tithes belong to the King by his Prerogative, and Bro. Patent 
may be granted by him. | SD | 33- 

So the King may grant a Swan-Mark or the Game of Wild Swans in) Co. 17, 18. 
ſuch a River, and ſuch Grant is good; but none can have a Swan-Mark | 

_ unleſs he hath an Eſtate of Freehold of five Marks per Ann. 

So all Royal Mines belong to the King, and he may grant them, but it Plow. 33g. 
muſt be by expreſs Words. . . | 

None but the King can ere& a Beacon or Sea-Mark, unleſs he hath a Carter go. 


Licence or a Grant for that Purpoſe. 


Where the King hath a Suit to æ Mill ratione Prerogative, he may Carter 92. 
ant it. | SS 
SA Judicial Offices which have been uſually granted by the Crown, are 4 Inſt. 87. 
of the Infignia Majeſtatis, and ſo inſeparably annexed to the Crown, that Sid. 338. 
they cannot be granted by any leſs Authority, nor in any other Manner, Ce, Lina 
nor with other Powers than as warranted by the known and approved 7 
Forms in ſuch Caſes. ; Ws | | 
Hence Commiſſions of a new Invention, though under Pretence of pub- , laſt. 163, 
lick Good, have been condemned; as Commiſſions to aſſay Weights and 245. 
Meaſures. | IE | 3 | 
So Commiſſions to ſeize the Goods and impriſon the Bodies of all Per- 2 Inſt. 54. 
ſons who ſhall be notoriouſly ſuſpected of Felonies or Treſpaſſes, without 
"my Indictment or other legal Proceſs againſt them, have been held illegal 
and void. | 5 | 3 
So it has been held, that the King could not authoriſe Perſons to take 4 Int. 161. 
Care of Rivers and the Fiſhery therein, according to the Method pre- 
ſcribed by the Statute MWeſt. 2. (13 Ed. 1. flat. 1.) cap. 47. before the 
making of that Statute. | 5 | 
So a Grant by Hen. 6. to the Corporation of Dyers in London, of a 2 Inft. 47. 
Power to ſearch, Ec, and if they found any Cloth dyed with Logwood, 


that it ſhould be forfeit, was adjudged void ; it being againſt Law that () Sid. 441. .- - | 


any (4) Forfeiture ſhould incur by Letters Patent. . Vent. 47. 


1 
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PREROGATIV x. 


Lit. Rep. The Crown may grant Cognizance of Pleas to proceed fecundun Legen 


304. Terræ, but not to proceed by other Laws; for that would be to make new 
vx 45. Laws, which the Crown, being but one Branch of the Legiflative Power, 
—_——— +. | e 5 ; 


Hob. 63. The King cannot grant to any to hold a Court of Equity, becauſe 


Noy 147. this is in Derogation of the Common Law; and. the Chancery in 
2 Rol. Abr. Chefler and Durham are Incidents to a County Palatine which bad Jura 
Lee Regalia. | | 


Vent. 4). A Grant to the Town of Berwick that they ſhould be a County, but 


no Grant of having a Sheriff, was adjudged to be void, becauſe there 

| would be no Officer to execute and do juſtice. : En” 
Dyer 300, There are likewiſe perſonal Prerogatives which the King only can grant, 
Bro. Faten? and which are of ſo high a Nature, as that they cannot be delegated to 
Skin 606. au other; ſuch as the Power of making an Alien a Deniſon, the Power 
of pardoning Felonies, cc. 


page 205 0 2. Of Grants ariſing from his Intereſt. 


Plow. 236. It ſeems to be clearly agreed, that the King may alien, grant, or charge 
in Ld. Berk-any Branch of his Revenue, in which he hath an Eſtate of Inheritance, 
49's Pale as alſo his Lands in Fee-Simple, though he is ſeiſed of them Juræ Coro- 
bag 9. 24; and this Power is ſaid to be founded on Reaſons of State, and ariſes 
7 Co. 12, from the Nature of our Conſtitution, by which the King is diſabled to 
levy Money on the Subject without an Act of Parliament; fo that if this 
Power were not inherent in the Crown, the Kingdom might ſuffer by a 

ſudden Invaſion, c. Alſo as Rewards and Puniſhments are the Sup-. 
porters of all Governments, it is but highly reaſonable that the Crown 

ſhould have the Power of rewarding thoſe who deſerve well ; and this 


hath been the conſtant Uſage of the Kings of England, by granting out | 


of the Crown-Revenue Penſions and Eſtates to thoſe whoſe Services have 
been meritorious, as alſo to ſuch of the Nobility whoſe Fortunes have 
+ And ſuch come to decay. Þ_ e 1 „ 
Grants may, | : 5 353 | | 
in this free Country, be conſiſtent with ſound Policy, if the Crown is not thereby too much impo- 


veriſhed: The Reaſon, I conceive, is obvious. 


s Mod. 55. Lands in ancient Demeſne, tho' they ſeemed moſt appropriate to ths 


* — King's Uſe of any of his Revenues, for they had ſeveral Privileges all re- 


Ancient De- lating to the King, as not to be impleaded out of the Manor, to be free 
 meſne, of Toll for all Things concerning their Suſtenance and Huſbandry, not to 


be impanelled on any Inqueſt; and yet notwithſtanding all this, thoſe 
JE Lands were always alienable.  _ 8 = 
2 of The Goods of Felons, Fugitives, Perſons outlawed, c. Waits, 
Strata Mar. Strays, Deodands, Wreck, c. are deemed the Flowers of the Crown, 
cella's Caſe. and diſtinguiſhed by that Name; and theſe the King clearly may grant; 
Moor 474. and between theſe and Liberties and Franchiſes, which have no Exiſtence 
arr ag till created, a Diſtinction hath been eſtabliſhed, wiz. That if the firſt 
Mod. 232. Of theſe, and the Poſſeſſions to which they are appendant or annexed, 

| come to the Crown, they ſink in the Crown, and the King is ſeiſed of them 
again Juræ Corone ; but if the Poſſeſſions, to which Liberties or Fran- 

chiſes, ſuch as Fairs, Markets, &c. are appendant, come to the Crown, 
yet theſe laſt are not extinct, but continue to exiſt according to their firſt 


Eftabliſhment. 5 


Cro. Eliz. If the King grants to J. S. Felons Goods, or Waifs and Strays with- 


1755 an v. in his Manor, J. S. ſhall have them in the Lands of the Freeholders; for 


Bej, they are Liberties due to the King, which he may grant, and are not 
| _—_ oa : Charges 


MER GG & A FEW K 
Charges to the Subject; for the King hath this Right in every Man's 
Land, and therefore may grant it to another, © Zo 
The Forfeiture of Goods and Chattels in an Outlawry in a Perſonal Yelv. 19. 
Action belongs to the King, which the King may, and uſually does grant Will. Rep. 
to the Perſon who is at the Expence of ſuing out the Outlawry ; yet this is $99 
but ex Gratia Regis, and not debito Juſtitiæ. 
All Fines for Offences de Jure beloog to the King, becauſe it is bis Ld. Raym. 
Correction, and the publick Revenge is in his Hands; but the King may 213, 214. 
grant them to others. Sp : 

lt was agreed in the. Banker's Caſe, that King Car. 2, having the Re- 5 Mod. 46. 
venue of Exciſe veſted in him, his Heirs and Sueceſſors, by Act of Par- Comb. 270. 
liament, might grant or charge the ſame or any Part thereof; and that, * 275 

1 pl. 11. The 

accordingly, the Letters Patent and Grant of 25, 000 J. per Ann, out of zg,,er'; 
the Hereditary Revenue of Excite, for the Payment of Intereſt to Sir Caſe. 
Robert Vinor and others, of whom the King had borrowed large Sums of 
Money, till ſuch Time as the principal Debt ſhould be diſcharged, were 

ood and valid in Law, and bound the King's Succeſſors; although it was 
_ objected, that this Revenue was granted by AQ of Parliament ; that it 

aroſe out of the Purſes of the People, * and that it was given in Lieu of Page 206 
Wards, Liveries, Purveyances, &c. which were Inheritances unalienable. 
But to theſe it was anſwered and reſolved, that being given in Fee, though 
by Act of Parliament it muſt have the ſame Incidents as other Inheritances 
in Fee have, one of which is to be alienable at Pleaſure; and as to its be- 
ing granted in Lieu of Inheritances which were unalienable, that was held 
not to be material, as thoſe Inheritances were extinct, and fo could not 
affect Inheritances of another Nature newly given; beſides thoſe 57 BY 
ritances of Wards, Liveries, &c. were in Effect alienable, for they might 

have been releaſed or diſcharged. | = 


3. How "A the King mu have an Intereſt, in order to enable him 
POE to grant, | 


There are three Kinds of Inheritances which the King may grant, though 8 Co. 55. b. 
different as to the Manner ; which Differences ariſe from the Nature of his 56. 2. 
Intereſt. 1/, All his Lands, Tenements, Rents, Commons, Cc. he may 
grant in Poſſeſſion, Reverſion or Remainder. 2dly, A Corody in a Reli- 
gious Houſe, or Preſentation to a Church, which he can only grant in 
Poſſeſſion, or when the Corody or the Church become vacant ; for of 
thete he hath only the Preſentation or Recommendation, and therefore 
cannot grant them in Reverſion. 3dly, Offices which he may grant, but 

cannot himſelf occupy. 5 Tha | 

If the King grants for three Lives, habendum a die confectionis Litera- g Co. 93. 
rum Patentium, this is void; becauſe an Eftate of Freehold cannot com- Sie's 
mence in futuro, and Letters Patent under the Great Seal amount to 2 a 
Livery; and if the Freehold ſhould paſs immediately from a Day to come, 8. 99 85 9 
then the King would have a particular Intereſt in the mean Time without 

any Donor, which is againſt the Rules of Law. 2 „„ 
OD pon a Grant of the Office of a Searcher in the Port of Plymouth, it 4 Mod. 25. 
was adjudged, that the King may grant an Eſtate in an Office to com- De King v. 
mence in futuro, or upon a Contingency ; for he hath. nv Inheritance in Hog p 

the Office or to the Execution of it, but in Point of Intereſt only to grant 3 pl, . 
and it was ſaid in this Caſe, that there was a Diverſity between Offices in Carth. 350. 


= 


Fee exiſting, and ſuch as were granted only for Life ; which heing as aComb. 334, 


new Thing ich e Nowe, be. granted t enceS- C. 
17 7 hing created might, as a Rent de Nowe, be gf ted to commencef Am 
l Uukuro.. 5 - 25 | | a 3 1 * 40, | 
; Vor. IV, ET Q | The __ 446. 
2 : : Pl. 4+ 


Py — , , > 
* * Ly . 2 4 . - ,< A 2 = 2 IR, PEI rnd * 2 
3 4 5 j 4 » by g as - * Y - 5 W * 4 & . * 1 W * Sr.” . 6 IC 6 of 
* 2 s * _— N 21 3 9 . WR , =— ' Kh Ls MW oO 4 2 2 7 3 __ : * J X. 4 e in,” * —— bs e 

Int , ö < PTS" « PAL od * 1 F — een N 4 J 1 . 4 "5 F N 2 r he 3 "ry LS * 5 . * T 1 © » 2 '» 

—— — — — —— * n * r. F IST Fw = IRC 7 nn te RATS Nee Lim n „ h A Ns be el ee ra, Po, WEL. 
n ; | 2 * FM [3-4 OY x4 P — 2 1 1 — 8 W 3 r 6 

= - 


F 


e 


8 r 


— 
—— 


n 


„ »: ̃ Ä— Ä V 
5 The King may grant that which is not actually in him at the Time of 
2 Rol. Abr. 9 « „ o . ; 3 a : 25 
198. be had the Ward in Right of his Prerogative. 
(a) Wards, Liveries, Purveyances, &c. were always in effect alienable, as they might be releaſed or 
diiſcharged. 5 Mod. 56. Skin. 605. per Holt Ch. J. in his Argument in the Banker's Caſe. ——But 


the King cannot grant Land when it ſhall eſcheat. Raym. 241,——Whether he can grant Land 
when it ſhall become derelict. Raym. 241. 2 Lev. 171. TIE : | | 


| Salk. 58. The King cannot grant an Annuity, for his Perſon is not chargeable 
| n the Perſon of a Subject; but if he grant it out of his Exciſe, or any 
Sbaccar. Branch of his Revenue, it is good, tor there is ſomewhat therewith 


chargeable. 


4. Grants tending to a Monopoly; and therein of Things of a new 
| ; Invention, 


Fide Title The King's Grant of a Monopoly, as of the ſole Buying, Selling, 
Monepely. Working, Making or Uſing of any Commodity, is not only void by | 
Page zo) the Common Law, but the Perſons procuring ſuch Grants are ſaid to be 
| puniſhable by Fine and Impriſonment. „ 5 
3 Mod. 128. And indeed the Freedom of Trade and Labour is of ſuch Conſe- 
Noy 182. quence, that as ho Perſon can by his own Act totally debar himſelf of 
this Privilege, much leſs can he be reſtrained by the King's Letters 
Patent. 2 | | 5 
hut notwithſtanding this, it is agreed, that the King may for a reaſon- 
able Time grant to a Perſon the ſole Uſe of any Art firſt invented by him; 
and this it ſeems the King might do at Common Law, and is therefore a 
Matter excepted out of the Statute of Monopolies, 21 Fac. 1. cap. 3. by 
which it is provided, That no Declaration in the Statute ſhall extend to 
any Letters Patent and Grants of Privilege for the Term of fourteen Years 
« or under, of the ſole Working or Making of any Manner of new Ma- 
nufactures within this Realm, to the true and firſt Inventor and Inven- 
tors of ſuch Manufactures, which others at the Time of making ſuch 
„Letters Patent and Grants ſhall not uſe ; ſo as alſo they be not contrary 
to the Law, nor miſchievous to the State, by raiſing Prices of Com- 
* modities at Home, or Hurt of Trade, or generally inconvenient ; the 
« ſaid fourteen Years to be accounted from the Date of the firſt Letters 
“Patent or Grants of ſuch Privilege; but that the ſame ſhall be of ſuch 
Force as they ſhould be it the ſaid Act had never been made, and of 
© none other.” 5 1 _ 


In the Conſtruction of this Branch of the abovementioned Statute, the 
following Points have been held: „ 
Zlaſt. 184. That no new invention concerning the working any Manufacture is 
| within the Meaning of this Exception, unleſs it be ſubſtantially new, and 
not barely an additional Improvement of an old one. . N 
3 Inſt, 184. That no old Manufacture in uſe before, can be prohibited in any Grant 
of the ſole Uſe of any ſuch new Invention. | 5 8 
Lucas 131. I hat if a Patent be granted in Caſe of a new Invention, the King can- 
not grant a ſecond Patent; for the Charter is granted as an Encourage- 
ment to Invention and Induſtry, and to ſecure the Patentee in the Profits 
for a teaſonable Time; but when that is expired, the Publick is to have 
7 the Benefit of the Diſcovery.  _ | We FF 
3 laſt. 184. It is held by my Lord Coke, that a new Invention to do as much Work 
5 in a Day by an Engine as formerly uſed to employ many Hands, is = 
# Ng ; LT EF BY 
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within the ſaid Exception; becauſe it is inconvenient in turning ſo many | 
labouring Men to Idleneſs. U 1 Sed gu. de 

| | | | Boc For it 
enables us to ſel] our Commodities at foreign Markets cheaper than the Natives of thoſe Places can 
afford them, and muſt thereby increaſe our Trade and Commerce, of great Moment to a commer» 
cial Country like ours, and may be a Means of opening new Channels of Commerce, which muſt 
ultimately increaſe our maritime Power, | | 


If the Invention be new in England, though the Thing was practiſed be- 2 Salk. 447. 
fore beyond Sea, the Patent is good; becauſe the Act intended to encou- 
rage new Devices uſeful to the Kingdom; and it is not material whether 
the Diſcovery be owing to Study or Travel. 
If a Man invent a new Art, and another happens to learn it before the Mod. 5) 
Inventor can obtain a Patent, a Patent afterwards obtained, is void.  Z; arguens 
| | | do. 

$ Sed gs. if learnt of the Laventor > 


If a Perſon obtains a Patent for a new Invention, and another makes Skia. 204 
uſe of the Invention without the Licence or Conſent of the Patentee, an 
Action lies againſt him. : 


5. Grants of the ſole Liberty of Printing. 


The King's Prerogative in granting Letters Patent for a Privilege of 
Printing, hath in many Inſtances been diſputed, and his Power herein great- 
ly doubted, on this Foundation and theſe Reaſons, that Grants of this Kind 
which exclude all other Perſons, and confine this Liberty or Privilege to the 
Patentees, tend to a Monopoly in “ enhancing the Prices of Books, reſtrain- Page 208 
ing Trade, diſcouraging Induſtry, and in making the Patentees careleſs and 
" remiſs in their Duty. . | Carter 8g. 

| | 5 Med. 256. 
Skin. 233. pl. 3. 3 Mod. 77. Vern. 275; 


But notwithſtanding theſe Reaſons, and the | Uncertainty that appears 
in ſome of the Caſes in the Books on this Subject, it ſeems the better 
Opinion, that the King hath a peculiar Prerogative in Printing, which 
hath been countenanced and allowed in all (a) Ages, and ſeems eſtabliſhed, Carter 
on the fundamental Maxims of Government, as being a Matter of a (6) go. it is ſaidʒ 
publick Nature, firſt (c) introduced by the Kings of England; and in that fifty 
which an (d) unreſtrained Liberty might be of dangerous Conſequence uc Patents 
to the Publick. bp. DE. e 
| | granted 
| | | | : | | | : ſince Ed. 6. 
Time. And that before ſuch Grants, this Buſineſs was managed by the King's Servants, (ö) la 
3 Mod. 75. a Difference is made between Things of a publick Nature, and th-ſe only of publick 


Uſe ; and on this Diſtinction the Court inclined to think, that the Letters Patent granted for the ſole 


Printing of Blank Warrants, Bonds and Indentures, were not good, theſe being only of publick Ufe, 
and not fo in their Nature. (c) The Art of Printing was firſt at Harlem, the News of it catne to 
Hen. 6. who at the Deſire of the Archbiſhop brought it over at his own Charge, at the Expence of 
1500 Marks; the Perſon afligned for this Service was a Merchant. Carter 91,——Said to be intro- 
duced by Hen. 6. Skin. 234. And that the King printed the Bible at his own Charge. Vero. 
275. (4) Printing is a Conveyance by which Men communicate their Notions in the moſt publick 
Manner, and with the moſt laſting Impreſſion; and therefore if they are good, this is a Means to 
ſpread them and to give them a more diffuſive Influence; and if they are bad Notions, this is likewiſe 
a Method to ſpread the Miſchief wider. Skin. 234. 4 1 


Accordingly we find this Prerogative admitted in the Caſe of Darcy Moot 653. 
v. Allen, the great Caſe of Monopolies, and the Reaſon thereof given by Noy 173. 
Dodderidge, Ho argued againſt Monopolies, becauſe it is neceſſary for 
the Peace and Safety of the Realm. 
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Mod. 236. Tt ſeems agreed, that if a Book has no certain Author, the King has the 

Property of the Copy, and may grant it to whom he pleaſes ; hence 
(a) So of the (a) Almanacks are deemed Prerogative Copies. 7 


Tranſlation | BY | 8 
of the Bible, Year-Books, Common Prayer, and Statute-Book. Lucas 105, 2 Chan, Ca. 76, 


Carter 89. In the 15 Year Jac. 1. a Patent for printing Law Books was granted 


M. 18Car.2.to one Moor, which came to Colonel Atkins on his Marriage with Moor's 


N Daughter. The Company of Stationers obtained Copies of Roll's Abrida- 


to have been ment, which they printed; and this being complained. of in Chancery by 


decreed in Colonel Atkins, an Injunction was awarded, not only againit thoſe of the 


Chancery in Company (vis. Tyion and Roper). who were principally concerned, but 


e ee againlt every Member thereof; and this Matter coming afterwards before 
tees, and af- a Committee of Parliament, it was there likewiſe determined in Favour of 
ficmed in the the Patentee ; and in this Caſe it was faid, that the King hath a particular 
Houſe of Prerogative over Law Books, and that ſo he would have had, if the Art of 
Lords. Printing had never been known. 5 V 
But the Caſe of the greateſt Weight on this Head, is that of Roper and 
| Streater, which was this; Roper bought of the [Executors of Juſtice Croke, 
the third Part of his Reports, which he printed; Colonel Streater had a 
Grant for Years from the Crown for printing all Law Books, and printed 
upon Roper; on which Roper brought an Action on the Statute 13 C14 
Car. 2. c. 33. Streater pleaded the King's Grant; and on Demurrer it was 
adjudged in B. R. for the Plaintiff againſt the Validity of the Patent; on 
theſe Reaſons, that this Patent tended to a Monopoly ; that it was of a 
large Extent; that Printing was a Handicraft Trade, and no more to be 
reftrained than other Trades; that it was difficult to aſcertain what ſhould 
be called a Law Book; that the Words in the Patent, touching or con- 
cerning the Common or Statute Law, were looſe and uncertain ; that if 
ia 236] this were to be conſidered as an Office, the Grant for Vears could not be 
g. Cl cited good, as it would go to Executors and Adminiſtrators ; and that there 
and ſaid to Was no adequate Remedy in the Way of Redrels in Caſe of Abuſes by Un- 
have been ſoſkilfulneſs, ſelling dear, printing ill, Ec. But this Judgment was reverſed 
determined on a Writ of Error in Parliament, for the following Reafons ; that the In- 
B , vention of Printing was new ; that this Privilege had been always allowed, 
but reverſed which was a ſtrong Argument in its Favour, although it could not be ſaid 
in the Houſe to amount to a Preſcription, as Printing was introduced within Time of 
of Lords. Memory; that it concerned the State, and was Matter of publick Care; 
2 Shou. ago. that it was in Nature of a Proclamation, which none but the King could 
S. C. cited . : 8 5 Pb | 
as adjudged, make; that the King had the making of Judges, Serjeants, and Officers 
M. 24 Car. z. of the Law); that as to the Uncertainty, theſe Words in the Patent were 
and there to be taken ſecundum ſubjectam materiam, and not to be extended to a Book 
the Judg - containing a Quotation of Law, but where the principal Deſign was to treat 
1 2 3 on that Subject ; that as to its being an Office, it was not ſo properly an 
called a ſud- Office as an Employment, which may well enough be managed by Ex- 
den judg- ecutors or Adminiſtrators; and that, as to Abuſes, theſe like all others 
ment, and were puniſhable at Common Law, or the Patent itſelf might be repealed 
ſaid to 5) by Sci. Fa. Fd „ 25 
verſed in 1 


Parliament. | 5 3 | ; | | Eo 
Samara S. C. cited, and there ſaid, that the Validity of the Patent is now eſtabliſhed by the, 


udzment in Parliament. Vern. 120. S. C. cited, and ſaid it was not now to be ſhaken, 
(5) Though it cannot properly be called an Office, yet it is a Truſt, and a Sci. Fa. will lie to repeal 


the Grant. 3 Mod. 77. 


Mod. 285. In an Action of Debt by the Company of Stationers againſt Seymour, 
3 Keb. 792. | PE g ä 


S. C. 2 Show. 260. 3 Mod. 76. 8. C. cited, and a like N ſaid to be given in the Caſe of the 
a 


Stationer: Company v. Wright, for printing Pſalters and P 


Ims, | Hill, 35 Car. 2. Skin. 234. Lucas 
105. like Point, but no judgment. f | Bb.” | 


for 


for printing Gadbury's Almanack, it was adjudged that the Letters 

Patent, granted that Company for the ſole printing of Almanacks, weie 

ood ; and though the Jury found, that the Almanack ſo printed con- 

rained ſome Additions; yet having likewiſe found; that the ſaid Al- 

manack had all the eſſential Parts of the Almanack that is printed before 

the Book of Common Prayer, the Additions were looked upon as imma- 

Co, Wo YT | | 

; So an Injunction was granted againſt Lee, on the Application of the * Show. 286. 
Stationers Company, to reſtrain him from ſelling Primmers, Pfalters, A“. 
manacks and Singing Pſalms imported from Holland; the ſole Privilege of 
printing theſe belonging to that Company; and that (a) without any Trial (a) An In- 


directed as to the Validity of the Patent. N 
| | | | 5 PE refuſed to 
ſtay the Sale of Engliſh Bibles, and to quiet the Right of Patentees, becauſe not a plain Right; and 
therefore an Iſſue directed. Vern. 129,-—S0 where the Univerſity of Oxferd claimed by Patent a 
Right of printing Bibles, though the Lord Keeper was of Opinion, that the Univeifity Patent extend- 
ed to no more than were for their own Uie, or to ſome ſmall Number to compenlate their Charge; 
yet he refuſed to grant an Injunction until the Right was ſettled by a Trial at Law. Vern. 275. G 
vide 2 Chan. Ca. 76, 93. & N, as to theſe Caſes; tor InjunQions ſeem frequently to have been ſince 
granted in Fayour of Patentees and Owners of Books, upon producing the Patent in Court under the 


Great Seal. : 


Here it may be proper to take Notice of the Acts of Parliament rela- 2 Inſt. 744. 
tive to this Matter, and the rather as they have been urged as Arguments 
for the King's Prerogative in theſe Concerns. The firft Statute is that of 

25 H. 8. cap. 15. $ which expreſsly provides in Caſes of Books, that the d Repealed 


by 12 Geo. 2. 


Lord Chancellor, Lord Treaſurer, or any of the Chief Juſtices, may ſet” 
5 . „D c. 36. I. 3. 
and limit the Prices as well of Books as of Binding. 5 
In the Statute 21 Fac. 1. c. 3. (J. 10.) againſt illegal and miſchievous 
Monopolies, it is particularly declared, that this Statute ſhould not extend 
to, or any ways impeach Patents for ſole Printing thentofore made or then 
after to be made. | | 

* The Statute 14 Car. 2. (now expired) recites, that Printing is a Mat-*Page210 
ter of publick Care, and every where countenances the ſole Frivilege of Mod. 259. 


— 


Printing, and ſeems to be founded on the King's Prerogative; but was 2 Show, 260. 


a hard Law and injurious to the Liberty of the Subject, in reſtraining 

the Number of Preſſes, licenſing Books, and impoſing Penalties and 
Forfeitures. | 5 . | 

By the 8 Ann. cap. 19. © Ihe Author of any Book not yet printed, and 

„his Affigns, ſhall have the ſole Liberty of printing it for fourteen Years, 

to commence from the Day of publiſhing thereof; and (5) if any Per- 

jon within the ſaid Time ſhall print, repiint, or import any ſuch Book(*) It ſeems 


4 without the Conſent of the Proprietor in Writing ſigned in the Preſence om ® good 
| oundation 


of two credible Witneſſes, or thall knowingly publiſh it without ſuch ran 4 
Conſent, the Offender ſhiall forfeit the Books and Sheets to the Pro- at common 
„ prietor, who ſhall forthwith damaſk and make them Weſte Paper, and Law, or tor 


* ſhall forfeit 14. for every Skeet found in his Cuilody, either printed or an Applica- 
tion to a 


** printing, one Moicty to the Crown, the other to hin who will ſue inen 5 
| 5 of | ourt or 
any Court at Zeſtminſier.” ” Equ ty; but 
| a 2. Of in order to 
3 . | entitle the 
Party to the Penalty in the Statute, the Terms of the AQ as to regiſtring the Book in the Stationers 
Company, &c. mult be complied with. 
Conſtruction, Books colourable, ſhortened only, are within the Meaning of the Ack. Id. 143. Col- 
lection of Letters as well as other Books within the Intention of the Statute. Re-printing a Book in 
England, which originally was pirated and printed in 1relaze, will not be tuffered, being a new Eva- 
ſion of this Act. Id. 242.|| | | | 
Asa InjanRion to ſtay Printing may be continued after the Anſwer come in, on Affidavits of the 
Prejudice would accrue on diſſolving it. Gibbr v Cale, P. 1734. 3 Peere Williams 255, The ſtat. 
8 C. 2. c. 13. for Encourzgemeat of Fngraving, &c. is not confined to Works of Invention or Hiſtory, 


but extends to any ne Print; as a Priut of a Bu; id:ug, Prints o5 Plants repreſented in a different 
. | | | | | | Manne: 
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2 Atk. Rep. 95. This AQ ought to receive the moſt liberal 
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2. Of the Conſtruction of the King's Grants and Letters Patent, as ta 
their being good or void; and herein of the King's being deceived in 
his Grant. „55 | | V 


Plow. 333. As the King's Grants proceed chiefly from his awn Bounty, and his 


8 Letters Patent are Records of a high Nature, they ought to contain the 


» Co. 12. utmoſt Truth and Certainty, and have in all Times been conſtrued moſt 
8 Co. $6. favourably for the King (a) contrary to the Grants of common Perſons ; 
(2) z Co. 24. and accordingly in a great Variety of Caſes we find Incertainty, Miſre- 


| 0h _ citals, falſe Suggeſtions, and all fuch Matters as ſhew that the King was 


Follexf, 418, deceived in his Grant, held ſuch Reaſons as have been ſufficient to vitiate 
the Grants. | | 7 


In a Matter therefore in which ſuch great Exactneſs has been required, 
| Jr be neceſſary in the firſt Place to lay down the following general 
| Rules. VVV | g 
{b) s Med. Firſt, that in the Conſtruction of Letters Patent every falſe Recital in a 
297- Part material will not vitiate the Grant, if the King's Intent ſufficiently 
— $60 appears; this was ſo held in the Caſe of (6) The a and Biſhop of Cheſ- 
Shin, 661. ter, where the Grant was made to a Perſon as a Knight who in Truth 
pl. 1. was no Knight; and tho' the Grant was held void for this Reaſon in B. R. 
E. e yet the Judgment was reverſed in Parliament. 

292. S. C. 


Secondly, That if the King is not deceived by the falſe Suggeſtions of 
the Party, but only miſtaken by his own Surmiſes, this will not vitiate 
his Grant ; and ſo was the Reſolution in the Caſe of (c) The King v. 
277. REP. 

Carth. 350. 4 5 
Comb. 334. Salk. 465. pl. 2. Skin. 446. pl. 4. Ld. Raym. 50. S. C. 


Thirdly, That though the King miſtakes either in Matter of Law or 
FaQ, yet if this js not any Part of the Conſideration of the Grant, it 


(as Co. 58. will not vitiate it ; and fo is (d) Lord Chandes's Caſe, which was thus: 


. 7. granted to Lord Chandos a Manor in Tail, and the ſame King 


by other Letters Patent reciting the former Grant, and that in con- 

4 ſidera tion thereof to be cancelled that he was and is ſeiſed in Fee, did 
5.289211 * grant the ſaid Manor to Huſband and Wife, and to the Heirs of the 
_ __ Huſband, c. Now, tho? by the Surrender of the firſt Letters Patent, 
the Eſtate-Tail was not determined; and ſo the King not ſeiſed of the 

Manor in Fee as he recited he was in the ſecond Grant; for he had only a 
Reverſion in Fee expeQant upon the Determination of the Eſtate-Tail ; 

et the Clauſe, wiz. Hy virtue whereof we are ſeiſed in Fee, being what the 

Kiog collected to be the Conſequence of the Surrender, and not at all 

owing to the Miſinformation of the Party, either as to the Intail or Sur- 


Manner than bitherto. | Blackwell v. Harper, M. 1740. 2 Atkyns 93. Books colourably 


- 


ſhortened, and where Quotations are tranſlated, are within the 8 Ann. c. 19. but fair Abridgments 
are not; for the Invention, Learning and Judgment of the Author are ſhewn in them. Gyles v. Wile 


cox, H. 1740. 2 Atkyns 141.— —-The Court will grant an Injunction for a Collection of fami- 


_ liar Letters, as well as other Books, There is a Diſtintion between Letters wrote by a Perſon, 


and wrote to him. Pope v. Curl, T. 1741. 2 Atkyns 342. So though the Bock has been pirated | 
and pr inted in Ireland, and pretended to be only reprinted here. 1d. The Court will not grant 
Injunction to reſtrain one Tradeſman from uſing another's Mark, (as a Card Maker from uſing the 

Mogul Stamp.) Blanchard v. Hill, . 1342. 2 Atkyns 4 6 e 


5 EE fender, 


PER E- R G N 1 VF 
render, the Miſtake which he made being no Part of the (a) Conſideration ) It is ſaid 
the Grant was held good. - the King 
| ; | Tear may grant 
with any Conſideration. Hob. 230. — 80 if the Conſideration be not a full one, it is no Objec- 
tion; for Kings are ſuppoſed to be bountiful, Vera. 279. If the King be deceived in a Conſi- 
deration real executory, it will avoid the Grant; but not in a Conſideration perſonal executed. 
' Freem. 332. For this Difference vide 5 Co. 93. Jenk. 304. 10 Co. 67. but in 5 Co. 94. Ber- 
wicl's Cale, it is ſaid to be a Maxim, that if the Conſideration which is for the Benefit of the King, 
be it executory or executed, or be it of Record or not of Record, if it be not true or not truly per- 
formed, or if any Prejudice may ariſe to the King, by Reaſon of the Non performance thereof, the 
Letters Patent are void, & vide Moor 393. Hob. 221, 3 Leon. 243, Plow. 454 Skin. 663. 
Lane 3. 76. Dyer 252. 


Fourthly, That the Words ex certa Scientia & mero Motu, in the * 
King's Charters a nd Letters Patent, do occaſion them to be taken in the * 8 8 
3 ; . | a pl. 80. 
moſt benign and liberal Senſe, according to the Intent of the King ex- pj, 337. 
preſſed in his Grant, 5 | | | 6 Co. 56. 
| | SO | 7 Co. 14. 
3 Leon. 249.——But where the King in his Grant recites a Thing which is falſe, that ſhall not make 
the Patent good, although the Words be ex certa Scientia & nero Motu. 10 Co. 112. 3 Leon, 
249. Plow, 802. 3 Co. 4. Savil 5, 37. Dyer 300. 2 Salk, 561. | 


Fifthly, That tho', in ſome Caſes general Words of a Grant may be 
qualified by the Recital, yet if the King's Intent is plainly expreſſed in, , in 
the Granting Part, it ſhall enure according to that, and is not to be re- the Cafe of 
ſtrained by the Recital, | | The King 
| and Biſbep 
| of Cheſter, which is grounded on Legatt's Caſe, 10 Co. 112, 


In a Quare Impedit, it was found by a ſpecial Verdict, that King H. 8. Mod. 195. 
was ſeiſed in Fee of the Manor of Leyburn in Kent, to which the Advow- mrs 2 4 
ſon of the Church of Leyburn is appendant (which Manor came to the 5, King 4 
King by the Diſſolution of Monaſteries, having been Part of the Poſſeſ- S/ Francis 
ſions of the Abbot of Gray Church) and that he granted the Manor to Clark. 
the Archbiſhop of Canterbury and his Succeſfors, ſaving the Advowton ; 
afterwards the Archbiſhop regranted the Manor and the Advowſon to the 
King, his Heirs, and Succeffors ; after which the King grants the Manor 
with the Appurtenances, and this Adyowſon (naming it in particular) 
which lately did belong to the Archbiſhop of Canterbury and to the Abbot 
of Gray Chu reh, together with all Privileges, Profits, Commodities, Te. 

in as ample Manner as they came to the King's Hands by the Grant of 
the Archbiſhop, or by Colour or Pretence of any Grant from the Arch- 
biſhop, or by Surrender of the late Abbot of Gray Church, or as amply 
as they ae now or at any Time were in our Hands, to Sir Eazvard North 
and his Heirs ; and the Qgeſtion was, Whether by this Grant the Adyow- 
ſon did paſs; and adjudged that it did; for tho' here was a Falſity or 
Miſcrecital, the Advowſon never having been in the Hands of the Arch- 
biſhop, yet that not being material, as the King could not be faid to be 
deceived, having granted the Advowſon expreſsly by Name, it was ad- 
judged ut ſupra. | = 

In the Argument of the above Caſe, the following Points were laid 
down as ſupported by the Authorities in the Margin. 

* 1, Where a particular Certainty precedes, it ſhall not be deſtroyed by page 212 
an Uncertainty or a Miſtake coming after, | Cro. Eliz. 


. | 34, 48. 
Velv. 42. 3 Leon. 162. And. 148. 2 Oodb. 423. Marlbam's Cafe, 1a Co. Legati's Caſe: 
2. That there is a Difference when the King miſtakes his Title to the; k. 4. 4%. 


Prejudice of his Tenure or Profit, and when he is miſtaken only in ſome 33 H. 7.6. 
e | DD | | 36 H. d. 37 


9 E. 4. 11, 12. Lace 111. 2 Co. 84 
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PRER O0GATIVE - 
Deſcription of his Grant, which is but ſupplemental, and not material nor 


iſſuable. | 
Bulf. 3. That diſtin Words of Relation in the King's Grant are good to 
— 4 paſs away any Thing. Es . 1 A 


Co. 24. 


| 0 Co. 41 . hifller*s Caſe, 


2 Inſt. 446-7. 4 That when the King's Grants are upon a valuable Conſideration, 
6Co.Sir Jehn they ſhall be conſtrued favourably for the Patentee for the Honour of the 


 Melin's . 
porn: One Southwell and his Wiſe being ſeiſed of the Parſonage of Horſham 


Needler v. to them and the Heirs of the Huſband, by Deed dated 10 May granted 
Biſhep of the ſame to K. Hen. 8. in Conſideration whereof the ſame King, by his 
Wincheſter. Letters Patent, dated the 21 Fuly following, granted the Vicarage of 
Harley to them and the Heirs of the Huſband ; after which, and on the 
26 July following, the Deed io May was inrolled; and it was objected, 
that the King was deceived in the Conſideration, as nothing paſſed by 
the Deed before Inrollment, and therefore the Grant void; but notwith- 
ſtanding this it was held, that here was no Deceit in Effect, that tho” the 
Deed could not be pleaded as ſuch before inrolled, yet took its Force 
and Effect from the Execution; and to that the Iniolment ſhall have 
relation, ſo as to make it good ab initio. wo, 1 
Plow. 435. If the King recites the Conſideration to be the Services of the Paten- 
Sir Thomas tee, tho' none were done by him, or if he recites that a Manor came to 
e him by Eſcheat, when in Truth it was his Inheritance; theſe will not 
vitiate the Grant; ſecus if they are the Surmiſes of the Party, 
Leon. 30. Queen FE/:z. being ſeiſed of a great Waſte in the Parith of Chipnam, 
Sir Walter granted a Moiety of a Yard-Land in the ſaid Waſte to the Mayor and 
Hunger- Burgeſſes of Chipnam, without any Certaiaty, Name or Deſcription; and 
Jerd's Cale. afterwards granted the ſaid Waſte to H. And it was adjudged, that 
14) 14 To this firſt Grant was void, not only againſt the Queen, but againſt the 
86. L. P. & ſecond Patentee, for Incertainty ; and (a) that it could not, as in 
vide Title Caſe of a Common Perſon, be made good by any Election of the 
Election. Patentee. 3235 8 | | | 
2 Rol. Rep. Ed. 6. granted totam illam rectoriam de Dale, ac omnes decimas, Ec. que 
118. Dixon's quidem omnia & fingula Præ miſſa are of the true yearly Value of 32 J. and 
Caſe, at the Time of this Grant there was a Farm in the Pariſh of Dale in Leaſe 
under a yearly Rent; and tho' the Words guz quidem omnia, c. refer 
only to Tithes of that yearly Value, and it might be the King intended 
to paſs no more, yet having granted 97am illam rectoriam generally, it was 
adjudged, that the Tithes of that Farm ſhould paſs, tho” it made it more 
than 32 J. per dun. 9 | | | | 
3 Co. 167. If the King grants forum iliud manerium ſuum, five totam illam rectoriam 
2999 39 five Advecationem, Cc. it he had a Manor and no Rectory, or an 
> ine) | Advowſon and no Rectory. or a Manor or a ReQtory impropriate, 
% Dev. 4 yet that which he had thall pals, becauſe it was the Effect of the 
7 Co. 1. Grant ; and in this Cale a Rule was laid down, viz. that (6) if the 
: Med. 301. King's Grant may be taken to two Intents, one of which may be good, 
page 213* and the other not, it ſhall be conſtrued to ſuch Intent that the Grant 
| may take Effect. . | | Es | . 
Cro. Flizz; If the King grants a Manor with ſuch Privileges and Franchiſes as the 
512, $13- Dean and Chapter of St. Paul's formerly enjoyed therein, it is a good 
Ld. Paris Grant becauſe of the Certainty to which it relates. „ 


le. : : 80 
= pup bs. So a Grant of a Manor, Ilabend. to the Grantee and his Heirs adeo plene 
Whifiler's © integre, as it came to the Hands of the King by the Attainder of J. S. 
Cafe. —_ | | | | | | + 


P R ER OU N 
or as is contained in ſuch Letters Patent, or the like, is good according 
to the Rule, id certum eſt quod certum reddi poteſt. | 
King. Ed. 6. being ſeiſed of the Manor of Cleobery, then late Parcel of Dyer 362. 
the Poſſeſſions of the late Earl of March, whereof a great Wood was Parcel, Co.Ent.383. 


grants this Wood to the Lord Paget in Fee; from the Lord Paget it came 3 


to the Lord Seymour, and by his Attainder it returned to Ed. 6. again, 
from Ed. 6. the Manor and Wood came to Queen Mary, and from her 
to Queen Elizabeth who grants to the Earl of Leiceſter this Manor, nuper 
parcel]. Poſſeſſionum nuper comitis Murchiæ, et omnia al ter, boſe & bære- 
ditamenta mu ner io prëd ſpectant', wel ur pars, parcel!” five membrum inde 
antehac habita, cognita five reputata exiſten'; aud it was adjudged that 
theſe Woods did paſs. x | 

Sir Francis Forteſcue being ſeiſed of a Manor, grants the ſame to the pollexf. 
Earl of Denbigh except ſuch Lands as were then held for Life by Copy; 410. 
afterwards the Inheritance of this Copyhold was granted to the Earl of breem. 207. 
Denbigh, and then the Copyholder dies, and the Earl grants by Copy Biene 
again, and afterwards forfeited all to the King, who granted the Manor ; 
and every Part and Parcel thereof, or that is reputed Parcel thereof, to 
the Earl of Clarendon ; and the Queſtion was, Whether this Copyhold, 
having been thus ſevered, paſſed by the Words reputed Parcel, or not ; 
and adjudged that it aid. | | 5 | 

if the King grants to J. S. Lands and the Mines therein contained, and Plow. 336. 
Royal Mines are found in them, they ſhall not paſs; for the King's 
Grant ſhall not be taken to (a) a double Intent; and the moſt obvious ie 
Intent is, that they ſhould only paſs the common Mines that are granta- Royal, A- 


ble to a common Perſon. mercements 
; Royal, Eſ- 


cheats Royal, ſhall not paſs by general Words, of all Mines, Amercements, and Eſcheats, Dav. 17,57. 


So a Grant of Bona Felonum, &c. will not paſs the Goods of one who 8 H. 4. 2. 
ſtands mute and will not plead. of: 
| D = Raym, 242. 
cited, & vide Rol. Rep. 399. 12 Co. 78. Jenk. 325. 2 Rol. Abr. 194. Owen 155. Sand. 275, 
Vent. 32. Sid. 142. 2 Mod, 107. | Se | | | | 


By the Statute 17 E. 2. (flat. 1) de Prerogativa Regis, the King's 10 Co. 64 
Gift or Grant of Land, Manors, cum Pertinentits, conveyeth not Knight's | 
Fees, Advowſons, or Dowers, without expreſs Words, though it be other- 

_ wile in Caſe of a common Perſon. 5 | 
Bur if a Manor with an Advowſon appendant be in the Hands of the 10 Co. 64- 
King by Eſcheat or by Purchaſe, and he at this Day gives it as intirely as Plow. 257. 
F. J. held it before it came into our Hands by Way of Eſcheat, or as 

F. F. held who infeoffed us, in ſuch Caſe the Advowton ſhall paſs with- 

out ſaying in the Charter cum feodis & advocationibus; becauſe the La- 

in ſuch Caſe intends, that the King is apprifed of his Right. 

So it the King grants Eccleſium, the Advowton paſſes, the (5) Intent, Lich 246; 

and not the preciſe Words, being to be regarded in the King's Grants. (5) The. 

| | | ; King's 
Grant of the Vicarage of D. will not paſs the Advowſon of the Vicarage of which the King Was 
ſeiſed. Cro. Eliz. 163. 4 | 

A Grant of Stewardſhip of ſeveral Manors by Name, without mention-9 Co. 42. 
ing in what County, has been held good, tho' uncertain ; notwithſtand-4 _ * 
Ing it was objected that “ the King may have divers Manors of ther pee z1 
ſame Name, and no Iſſue can be taken which Manors the King intended Oy 
to pals. 8 ND 5 | 
„„ | 5 | it oveht to 
be alledged in what Counties the Mznors lie, as the Plaintiff did in the Earl of Shreaſbury's Caſe, and 
if the other Party had pleaded non conceſſit, upon Trial of the Iſſue, the Circumſtances (mentioned by 
the Court) may be given in Evidence, to prove what Manor was granted, Vide 9 Co. 47. a. 

NE | | N 80 
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PREROGATIVE. . 
8 Co. 45. So a Grant to the Earl of Rutland; a tempore plenæ etatis, when in 


A Mod. 279. Truth he was of Age long before, was adjudged a good Patent, becauſe 


cited. it was the Intent of the King that it ſhould commence from that Time "I 
| and if that could not be, then for the Lime to come. 
Co. 46. If the King, being Tenant in Tail or for Life, grants totum flatum ſuum, 


nothing paſſes. „ Z 

Dav. 43, 45- So if the King, being ſeiſed in Fee, grants the Lands or a Rent, and 
Rol. Abr. limits no particular Eſtate in the Gift, the Grant is void, and the Pa- 
Co. 43. tente has no Freehold either for his own Life or for the Life of the 
Eing, nor even an Eſtate at Will; becauſe moſt Grants proceeding from 
the Application of the Subject, they ought to know what they aſk; and 

if that do not appear, nothing ſhall paſs from the King by reaſon of the 
Incertaint ß. „„ 5 . 5 
Co. Lit. 25. a. So if Lands are given by the King's Letters Patent to a Man and his 
Jenk. 199. Heirs Male, this is void, for there can be no ſuch Tenure; and there- 


+ Contra of fore the King is deceived in his Grant. 


Armories or | | 


Arms granted by the King to a Man for Reward of Service, as the ſame is deſcendible to the Heirs 


Male lineal or collateral. Co. Lit. 27. a4. 


3 Ler. x 34 So if the King poſſeſſed of a Chattel Intereſt grants it in Fee, this is 
ravel v. void. 33% | „ 


| Carteret. 


3. Where the King's Grantee ſhall partake of his Prerogative. 


Dyer i. pl.. A Choſe in Afion may be aſſigned to the King, as alſo granted or aſ- 


3 ſigned by him; and in this latter Caſe, the Grantee may either ſue in his 


( Will, on or in the King's Name; but it is (Ca) ſaid to be moſt uſual to ſue in 


Kep. 252, the King's Name, in order to take Advantage of his Prerogative. 


Dyer zo. F. S. attainted of Treaſon, and being poſſeſſed of certain Obligations 


Sav. 2. Which became forfeited, the King granted them to the Wife (5) without 


(6) Owen any Words enabling her to ſue for them in her own Name; and ſhe hav- 


Cid. lac. 82 ing ſued in her own Name, it was held, that ſhe well might; for the 
4 1 Law allowing the Grant good, gives by Implication the Grantee the ne- 
| ceſſary Means of attaining the Benefit of it. 1 


Cro. Jace. So where J. S. in an Action on the Caſe recoyered 4000 J. Damages, 


29. and afterwards became outlawed in a perſonal Action; and the King 
ee having granted this 4000 J. it was held, that the Grantee may levy this 


Sav. 133. Debt by Action in his own Name, or by Extent in the King's Name; 7 
' _ though he has no Words in his Grant to ſue it in the King's Name, as is 


(% 2 Lev. Uſual in ſuch Caſe ; but in this Caſe an (c) Aſſignment by the King's Pa» 


49, 50. Tentee was held void. 


f If the King enters without Title, or ſeiſes Lands by a void or inſuſfi- 
(4)That the cient Office, he is no Diſſeiſor; but (d) if the King by Letters Patent 


1 Lee grants Lands ſo ſeiſed, and the Patentee enters, he is a Diſſeiſor; be- 


not take Ad- auſe be has Time to enquire into the Legality of his Title, which the 


vantage of King is ſuppoſed to Want Leiſur e for. 


the Maxim | ED | 
Nullum tempus occurrit regi. Poph. 26, 


Bro. Prove The King may diſtrain far his Rent-Service in any Lands of his Te- 


. nant; ſo if he hath a Rent-Charge iſſuing out of certain Lands, he may 
— ja any other Lands of the Party ; but his Grantee cannot 4 
| 2 oi %%% 


Originally 


p R E RO GAT I V E. 


| Originally all Wrecks were in the Crown, and the King has a Right tos Mod. 149. 
a2 Way over any Man's Ground for his Wreck ; and the ſame Privilege 


| goes! to the © Grantee thereof, 


x 


” P R I V 1 L b E 8 E. . 


| RI VI LEG E is an Eneiaption from ſome Duty, Burthen or 
P Attendance, to which certain Perſons are entitled, from a Suppo- 
fition of Law, that the Stations they fill, or the Offices they are en- 
gaged in, are ſuch as require all their Time and Care; ; and that therefore 
without this Indulgence it would be impracticable to execute ſuch Offices 
to that Advantage which the public Good requires. 


Under this Deſcription we ſhall conſider, 


(A) The Duties and Offices from which certain 
Perſons by reaſon of their Pꝛivilege are 
krempt. 216. 

(B) The particular Pꝛivileges in Suits allowed 
_Dfficers and Attendants in the Courts of 
| Juftice. 218. 


And herein, 


1. What ſuch Officers are that are intitled to Privi- 
le e. 218. 
2. Of the Privilege and Protetiicn allowed thoſe 
" phate Attendance 1s neceſſarily required, 221. 
. In what Caſes this Privilege 1s to be allowed. 222. 
4. Of claiming and allowing Privilege; and therein, 
that it muſt be ſet forth and pleaded. 223. 
5. How privileged Perſons are to ſue and be ſued. 226. 
8. Whether there can be 0 againſt Privilege. | 
227. 


N Pꝛivilege of Peers and Members of Par- x 
lament, 228, 


1. Who ſuch Perſons are that are entitled to this Pri- 
vilege. 228. 
2. How far this Privilege l to their Servants 
and Attendants. 229. 
3. In what Caſes this Privilege is to be allowed. 231. 
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Leon. 207. 


Saca balls, 


1771! 5 
4. Of the Commencement and Continuance of this 
»P2 33. | 5 
5. How Privilege is to be claimed and taken Advan. 
— . %%ͤwu 8 5 
6. What ſhall be deemed a Breach of Privilege. 235. 
7. Ofthe Proceedings in Courts by and againſt Per. 
ſons entitled to Privilege of Parliament. 236. 


W 


*Pagezi6* (A) The Duties and Ollices from which certain 
Perſons by reafon of their Pꝛivilege are 


2 Inſt N Servants are Privileged in ſome Caſes in reſpe&-to their 
whgy: "oP neceſſary Attendance. Nö e 
Skin. 21. | . 


pl. 21. 2 Chan. Rep. 196. 2 Show. 84. pl. 72. —Pfivileged from Arreſts. Raym. 152. vide 
8 Mod. 12. Sir Hans Shan's Cale. Ln + ge Be N 5 | 


(a)1Sid.287. One (a) Swallow, being the King's Minter or Moneyer, was elected 


4 10. an Alderman of London, but refuſing to take the Oath of an Alderman 
Keb See as fined, and committed for the Fine by the Judgment of the Court in 


| $65.6 London, which appeared on the Return to a Habeas Corpus. He alledged 
Caſe. in B. R. that he was an Officer of the Mint, and that by an ancient Char- 


ter of Privilege granted ſuch Officers, he ought to be exempt ; and offered 
to plead this Matter to the Return of the Habeas Corpus, as a Matter con- 
ſittent with it; but this the Court refuſed to admit, as he might have 
pleaded it in the Court below; however he was directed to ſet it forth in 
| a Suggeſtion in the Crown-Office, which he did, and obtained a Writ of 
Privilege, which at another Day he brought into Court, The Recorder 
objected to its being allowed againſt the ancient Privilege of the City, con- 
firmed by Acts of Parliament; but the Court held it a reaſonable Privilege, 
the Office being ancient, and the Attendance neceſſary elſewhere; they ſaid, 
that if there were not Perſons ſufficient beſides to ſerve, this might have 
been ſhewn, and it would be a good Reaſon to ſuſpend his Privilege; and 
though Aldermen were not mentioned in the Charter, yet as ſuperior and 
inferior Officers were mentioned, as Mayor, Sheriff, Eſcheator, Collector 
of Tenths, Fc. they faid the Middle were included; and accordingly he 
was diſcharged. 85 5 | 5 5 
But where ſome Perſons belonging to the Cuſtom-Houſe, London, were 


Sid. 27 2. 


Keb. 933. indicted for not keeping Watch and Ward, though they pleaded a ſpecial 


The King v. Privilege granted them by the King to exempt them from this Duty; yet 


erk. as they did not aver that there were ſufficient Perſons beſides, the Plea was 
ver- ruled. 1 . 1 | 
Sid. 243, The King by his Charter may exempt ſome Perſons from ſerving on 


Lev, ic9. Juries it there be enough beſides; but ſuch Charter of Exemption does 


Rayn. 312. not extend to the Court of King's Bench, unleſs particularly named; nor 
Keb. 840. to any Caſe where the King is concerned, unleſs it has theſe Words, licet 
tanga nos; allo the Sheriff muſt not return ſuch Privilege, but the Perſons. 
who would have the Benefit of it muſt claim it. | 
A Juror ſurmiſed ar the Bar, that he was Tenant in Ancient Demeſne, 
iv. and bed his Charier in his Hand, and prayed to be exempted from ferv- 


CCC EG | 
ing on the Jury; but the Court did not regard it, but cauſed him to be vide Title 
ſworn; it. was faid (a) he might have his Remedy againſt the Sheriff, Aatient De- 
or if he had made Default and loſt Iſſues, he might ſhew his Charter in 8 2.& wide 
the Exchequer upon the Amercement eſtreated, and there he ſhould be Co. Lit. 130. 

diſcharged. 5 Rk, Sid. 243. 
Where a Peer is Party, either Plaintiff or Defendant, two or more 2 Mod. 182, 
Knights + muſt be returned on the Jury; and it was faid, that in Cum- Mod. 226. 
| Zerland there was but one Freeholder who was a Knight, beſides Sir Ri- Dyer 103. 
chard Stote, a Serjeant at Law ; and the Court were of Opinion, that 7 
rather than there ſhould be a Failure of Juſtice, a Serjeant at Law 
* ought to be returned a Juryman ; for that his Privilege would not extend 


to a Caſe of Neceſlity. t See 24 8: 
e 2. c. 18. ſ. 4. No Challenge to che Array, for want of a Knight 


* Page 217 


If a ſworn (5) Attorney or other Officer of any of the Courts of Weſi- 
minſter-Hall be choſen Conſtable, he may have a Writ of Privilege for his March 30. 
Diſcharge ; and it is held, that ſuch Officers ſhall have this Privilege, Noy 112. 
not only where there is no ſpecial Cuſtom concerning the Election of Con- 8. 8885 
ſtables, but alſo where they are choſen by a particular Cuſtom in reſpect? Kb. 477- 
of their Eſtates or otherwiſe ; for that no ſuch Cuſtom ſhall be ſuppoſed (6) This Pri- 
to be more ancient than the Uſage of thoſe Courts, and therefore ſhallvilcge is | 
give way to them. 1 „ 3 
5 Barriſters at Law, and the Servants of Members of Parliament. 2 Hawk. P. C. 63. 


So an Attorney being choſen Church-warden of a Pariſh, may have a | 
Writ of Privilege; ſo a Writ of Privilege was ſigned by all the Court of, Rol. Abr. 
C. B. for E. a Clerk under the Cuſtos Brevium, to free him from being a 272. 
Soldier; and it is therein recited, that it is the Privilege of the Court, Palm. 392. 
that neither the Attornies nor Clerks of it ſhould be elected to any — 55 
Office without their Conſent, but ought to attend the Service of 8 
. . | | TE Cro. Car. 11. 

. 389, 585. and Co. Ent. 435. the like Writ of Privilege, 


Gale an Attorney of B. R. was elected one of the twenty-four Bur-Trin.27 Car. 
geſſes in the Town of and becauſe he refuſed to ſerve was hined 3 1 k 2 - 
ten Pounds ; then he procured a Writ of Privilege, which he ſhewed ; p Kab en 
after which Debt was brought for the ten Pounds in B. R. and it was 8. C. 
prayed after Imparlance to ſtay the Action againſt Gale, becauſe that 
after Imparlance he could not plead his Privilege to the Action; and 
Stone's Caſe was cited, who was elected Reeve to collect the Rents of the 
Lord at Harrow the Hill, and was diſcharged by his Writ of Privilege. 
The Court held, that the Privilege of an Attorney was a gocd Diſcharge 
in this Caſe ; they likewiſe held, that the Writ of Privilege had a Retro- 
ſpect to the Whole, and that being diſcharged from the Office, he was 
diſcharged from the Fine alfo. | | | 

It ſeems to be the better Opinion, that if a Captain of the King's Sid. 272, 
Guards, a Gentleman of Quality, or practiſing (e) Phyſician, be choſen 355, 431. 
Conſtable in a Pariſh, where there are Perſons ſufficient to ſerve, and in Mod. 22. 
which there is no ſpecial Cuſtom directing fuch Election, that every ſuch LEV. 223. 
Perſon may be relieved or diſcharged by the Court of King's Bench, which 933. 


hath a ſupreme and mandatory Power in Caſes of this Nature; but in Caſe 2 Keb. zog, 


of a ſpecial Cuſtom in reſpect of Eſtate or otherwiſe, it hath been holden, 578. 


that ſuch Perſons are not to he excuſed ; and the rather becauſe they may (c Mem- 

| | 5 bers of the 

execute the Office by Deputy. College of 
| N | Es Phyſicians in 


Lenden exempted by the Statute 32 H. 8. c. 40. 
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"I 50 . y the Statute 5 H. 8. cap. 6. Surgeons are exempt from ſerving Pariſh 
| ffices. „ Op | EE” TO 
By the 6. . 3. cap. 4. All Perſons uſing the Art of an Apothecary, 
„ and who ſhall be brought up and ferve in the ſaid Art as Apprentices - 
« ſeven Years, ſhall be exempted from the Offices of Conſtable, Scavenger, 
«© Overſeer of the Poor, and all other Pariſh, Ward, and Leet-Offices, 
and from ſerving on Juries. | 


Cro. Car. If an Alderman of London has a Houſe in the Manor of R. in the Coun- 
| $85. ty of Eſſex (in which Manor the Lord has by Preſcription a Leet) and he 


Jon 2921 as an Inhabitant is choſen Conſtable there, yet he is not compeltable to 


Alderman 


Abdy's Caſe, ſerve ; for that as an Alderman he is bound to be preſent in the City for 
the good Government thereof. f—And a Writ awarded to the Lord of 
4 So at the the Manor to diſcharge him. | : 5 „„ 


Summer Aſ- | | 1 | . 
ſizes at Croydon in Surry, 1777, Lord Mansfield very properly refuſed to fine Mr. Plumbe, returned 
282 ſpecial Juryman in a Cauſe before his Lordſhip, becaule at that Time he was one of the Sheriffs 


of London, 


Page 218 * One Price being High Conſtable for the Hundred of Wanſtead, was 


2 Jon. 46. elected Overſeer of the Poor in the Pariſh of Sz. Peter the Poor in London; 
Price's Caſe. and upon producing the Certificate of the Juſtices of the Peace of the 
| County, and their certifying that his Service in the Office of Conſtable 
was of great Uſe and Importance to his Majeſty, he was by the Court of 
3B. R. diſcharged from the Office of Overſeer *till ſuch Time as his Office 
of Conſtable expired. „„ 8 2 
Vent. 344. But where A. was indicted for not taking on him the Office of High 
wh ks Conſtable, and the Queſtion on a ſpecial Verdi was, Whether a Te- 
The King „ nant in Ancient Demeſne may be made Conſtable of an Hundred 
Betteſeworth. * reaches further than the Demeſnes ; and it was adjudged that he 
might. | | | | 
Vent. 105. Dogo Lee, having Lands within the Level, was made an Expenditor 
Lev. 303. by the Commiſſioners of Servers; whereupon he prayed his Writ of Pri- 


Dr. Lees vilege, which was granted; for the Regiſter is, Vir militans Deo non in- 


Mod. 282. 4 : ; i 
S. C. where nantur in Officia—Clergymen are not to ſerve in the Wars. 


it is ſaid, 1 5 5 5 | : 
the Reaſon was, becauſe the Land was in Leaſe, and the Tenant, if any, ought to do the Office. 


Caſe, and „/icetur ſecularibus negotiis; and the Ancient Law is, quod Clerici non po- 


6 Mod. 140. A Writ of Privilege was moved for to have a Clergyman, who ap- 
peared to have no Cure of Souls, privileged from the Office of Overſeer 
of the Poor, which three Judges thought reaſonable ; but Holt Ch. J. 
| ſeemed againſt it, who thought that their Privilege of Exemption was 
only extendible to their ſpiritual Revenues ; and if in any Caſe they were 
perſonal, it was only from Common Law Offices, eſpecially if they were 
without Cure, as in the preſent Caſe; and in Deference to his Opinion it 

Voͤ s zs directed to be moved for again. - OR 
M. 9 Geo.2. In the Caſe of Evedon an Attorney of B. R. it was determined, that 
in B. R. Eve- he was not obliged to ſerve in the Train-Bands, or to find a Deputy for 
den's Caſe. that Purpoſe, although the Array and Muſter of theſe is directed by 
keg th ſeveral Acts of Parliament. which contain general Words; for his Pri- 
ee 2 Barnes : - ne” 
23. vilege ſhall exempt him from Offices, as well created by Statute as thoſe 
at Common Law, if there be not an expreſs Clauſe for taking away his 
Privilege. . VCC | 


) The 


P K 1 VI IL E CE 


(B) The particular Pzivileges in Suits allowed 
Officers and Attendants in the Courts of 
Juſtice: And herein, — 


1. Who ſuch Officers are who are thus intitled to Privilege. 


FP HE Officers, Miniſters, and Clerks of the Courts in Weſtminſter- a Inſt. 551. 
Hall are allowed particular Privileges in reſpe& of their neceſſary 188 71. 
Attendance on thoſe Courts; they are regularly to ſue and be ſued in the om. Ss 
Courts they reſpectively belong to, and cannot, except in certain Caſes, pi. 20. < 
be impleaded elſewhere ; which Privilege ariſes from a Suppoſition of Law, 
that the Buſineſs of the Court or their Clients Cauſes would ſuffer by their 
being drawn into any other than that in which their perſonal Attendance is 
required. | „ | 
* Anderſon Ch. J. of the C. B. brought Treſpaſs by Bill for breaking Page 219 
his Houſe in the City of Worceſter, againſt a Citizen of the ſaid City; 3 Leon. 149. 
the Mayor and Commonalty came and ſhewed a Charter granted by Ld. Ander - 
E. 6. and demanded Conuzance of Pleas ; but it was refuſed, becauſe/en's Cafe. 
the Privilege of that Court, of which the Plaintiff was a chief Member, 
is more ancient than the Patent ; for the Juſtices, Clerks, and Attor- 
nies of this Court ought to be here attending to do their Buſineſs, 
and ſhall not be impleaded or compelled to implead others elſewhere ; 
and this Privilege was given this Court upon the original Erection 
of it, | | | | | 
An Attorney, ſo long as he remains on Record, ſhall have his Privi- Bro. Title 
lege; and therefore where it was moved, that J. S. ſhould put in ſpecial 88 
Bail, being an Attorney at large, and having (a) diſcontinued his Practice, ene 8 895 
the Court ſaid, that Attornies at large have the ſame Privilege with the sir John 
Clerks of the Court, and are to appear de die in diem; and they were not He vu. 
ſatisfied that he had diſcontinued his Practice. Malle. 
8 | 5 a) That if 
an Attorney abſents himſelf for a Year, by the new Rules he loſes his Privilege. 2 Lal 2 37 t. 
per Glin Ch. J. | = | 


But where J. S. was arreſted in B. R. and after the Arreſt he procured 2 Rol. Rep. 

himſelf to be made an Attorney of C. B. and prayed his Privilege; it was s 

_ diſallowed, becauſe it accrued pendente lite. | 

In Debt againſt the Warden of the Fleet, by Bill of Privilege, he refuſed 2Leon. 173. 

to appear ; the Court doubted how they could compel him, as they could Lee Ki 85 

not forejudge him the Court, he having an Inheritance in his Office; but?“ 

it being ſurmiſed that he made a Leaſe of his Office, it was held, that he | 

| ſhould not have his Privilege, for that the Leſſee, and not he, was the 

Officer during the Leaſe. | + 

So if the Marſhal of B. R. grants his Place for Life, the Grantor has no Veat. 65. 

Privilege during that Time. + + N. if he 
can now 


grant it? Vide the Stat. 27 Ges. 4. c. 17. whereby the Power of appointing the Marſhal is reveſted 
in the Crown. ae: 


A Clerk of B. R. was ſued in an inferior Court for a Debt under five Palm. 403. 
Pounds, and had a Writ of Privilege allowed; for the Stat. 21 Fac. 1. 
cap. 23. never intended to take away the Privilege of Attornies. 


In 
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Hard. 268. 1 


1 


en b N 
In the Court of (a) Exchequer there are three Sorts of Privilege: ft 
(a) Where As Debtor. 2dly, As Accomptant. 3dly, As Officer, 8 1 5 


an Officer or . | EEG = IRE | | 
Miniſter of the Exchequer is one of the Parties in a perſonal Action, he ſhall be ſued in that Court, 


becauſe his Abſence might hinder the King's Affairs; ſo a Priſoner of this Court, or any Account. ' 


ant that is entered into his Account, ſhall have the like Privilege; and a Farmer or one indebted to 


the King, for the King's more ſpeedy Satisfaction of his Debt or Duty, may ſue his Debtor by a Aue 
minus in the Exchequer, 2 Inſt. 531. ER | „ > 


Noy 49. J. S. was ſued in an Action of Battery in London, which he removed 
. 3 into B. R. and afterwards prayed his Privilege in the Court of Ex- 
* chequer; and upon the Puiſne Baron's coming into Court, and bring. 
ing the Red-Book of the Exchequer, which ſhewed that he was 
an Eſcheator, and ſo an Accountant to the King, the Privilege was 


allowed. | OE | 
If one holds of the Queen as of her Manor, he ſhall not have the Privi- 
2 Leon. Al. lege of the Exchequer for that Cauſe ; but (5) if the King grants Tithes, 


: [ * - ; << , 
27 "and thereupon reſerves a Rent Nomine Decimæ, and a Tenure of him, 


(5)InzLeon.there he ſhall have Privilege. 


146. it is | 5. | 8 ö „„ Fn : 
ſaid, that the Tenant of the King in Chief, or he who pays Firſt Fruits, or he who holds of the 


Queen in Fee-Farm, ſhall not have Privilege. , & wide 3 Leon. 258,—That commencing a Suit 


in the Exchequer on a Qu minus as Debtor to the King, are not ſuch Privileges as will ouſt an infe- 
rior Juriſdiction ; for they are now grown the common Methods of ſuing in thoſe Courts, Hard. 316. 
2 Vent. 362. EE | 8 . 


Page 220 * On a Latitat's being ſued out againſt the Commiſſioners of the Trea- 


_ 2Show. 299. ſury, the Puiſne Baron of the Exchequer came into the Court of B. R. 


pl 30'- and brought into Court the Red-Book of the Exchequer, which is deemed 
53 ea Record in that Court; and thereby it appeared, that the Treaſurer had 
Deeriag & Privilege of being ſued only in that Court; and the Patent being produced 
40. in Court which conſtituted the Defendants, Ec. and granted them the 

Office of Treaſurer of England, their Privilege was allowed them without 


putting them to bring a Writ of Privilege, the Court grounding them- 


{c) Differ ſelves on the (c) Record before them. 


ence be- | FE. | 
tween Officers that are of Record and not. Hard. 164. 


3 It hath been held, that the Treafurer of the Navy is eo ipſo an Ac- 
„ e countant; and that an Accountant's Privilege will hold againſt a fpe- 


2 0d. 23, cial Privilege in another Court, as Officer of the Court or otherwiſe; 


551. though it be not alledged that ſuch an Accountant is (d) entered upon his 
Bro. Frivi- Account; for that every Accountant may be attached by the Court 


8 make up his Accounts, ard muſt attend for that Purpoſe de d 
Accountant 777 diem. | : 
has ficiſhed 


his Account and reduces it to a Debt, he ſhall have no Privilege but as a general Debtor. Hard, 36c. 


Raym. 34 In Debt in B. R. againſt J. S. he pleaded to the Juriſdiction, that none 

2 of the Privy-Chamber ought to be ſued in any other Court, without the 

v. Fensble, ſpecia! Licence of the Lord Chamberlain of the Houſehold, and that 

he was one of the Privy-Chamber; on Demurrer to this Plea, the Court 
over-ruled it with great Reſentment, and awarded a Reſpondeas Oufter. 

(e) 2 Lev. It was agreed in Serjeant (e) Scrogg's Caſe, that the Privilege of the 

129. Court of C. B. which Serjeants claimed, extended only to inferor 


bel 424: Courts, not ta the Courts in Meſiminſter-Hall; and that he may be 


2 Mod. 296. 


'$ so of ſued in any of theſe, becauſe he is not confined to that Court alone, 
che Servant but may practiſe in any other Court; but it is otherwiſe as to Attor- 


ot a Sorjeent nies or Philazers, who cannot practiſe in their own Name in any other 


_ athaw, C9, Coutt but fuchs they reſpectively belong to; and that therefore a 


Ca: ©. ; 
| Serje ant 


* 1 1 n ESCE 
gerjeant at Law is to be ſued by Original, and not by Bill of Privi- 
| ne in an Action by Bill brought in C. B. againſt a Serjeant at Law, for Trin. 5G. 2. 
Work done, he pleaded that he ought to have been ſued by Original, and 33 
not by Bill; and on Demurrer, the Court held, that the Caſe of a Ser- 6,5. * 
jeant and Prothonotary's Clerk were upon the ſame Foot, neither of them Barnes 266. 
being bound to perſonal Attendance, as Prothonotaries and Attornies were; Rep. & Cat, 
and that therefore he ought to have been ſued by Original, and accordingly e Pratt. C. 
gave Judgment for the Detendant. GE n 5 28 195, 
J. S. being arreſted by a Writ out of C. B. brought his Writ of Privi- vo : 
lege as Clerk of the Crown-Office ; but it appearing that he was only 2 pl — 4 7. 
Cſerk to Mr. Ward (Clerk of that Office) and not an immediate Clerk of Ward v. 


the Office, a Superſedeas to the Writ of Privilege was granted on Motion; Laurence. 
the Court having agreed, 1008 he had no more Privilege than an (a) At- (% That n 


torney's Clerk. Attorney's 

| „ ; 5 „„ Clerk has no 
Privilege. Comb. 12. adjudged. But the Clerk to the Clerk of the Pells in the Exchequer is en- 

titled to the Privilege of that Court. Comb. 482. | 


? Serjeant at Law, (6) Barriſter, Attorney or (c) other privileged 
Perſon, whofe Attendance: is neceſſary in Weftlminfter-Hall, may (d) 
lay his Action in Middleſex, though the Cauſe of Action accrued in 
another “ County; and the Court on the uſual Affidavit will not change*Page221 
the Venue. | | Stil. 460. 
EE . 5 i Mod. 64. 
2 Show. 242. pl. 239. (5) Though he hath diſcontinued his Practice for ſome Time, 2 Show. 176. 
pl. 1952. T (c This Privilege extends to Judges Clerks, and alſo to the Clerk of Aſſize. Salk. 670. 
pl. 9. 671. 2 Ld, Raym. 1253. (4) It is the common Right of any Gentleman- at the Bar to 
have a Trial at Bar; and it has never been denied in the Caſe of an Officer of the Court. 6 Mod. 123. 
ber cur. 1 | | | 


— 


* 4 <p p 


Þ Sed gu. Vide anie 219. . 


But it hath been held, that if a privileged Perſon be ſued, and the | 
Action brought againſt him in the right County, his Privilege will bots Ran” 
intitle him to have it tried in Middleſex, _ 338. : 
| | Show. 148. 


Biſſe v. Harceurt.— But in Salk. 668. in Wilcoct's Caſe, Prin. 2 Ann. the Venue is ſaid to have becu 


changed where an Attorney was Defendant. 


If an Attorney lays his Action in Lerdon, the Court will change the 2 Vent. 77. 
Venue on the uſual Affidavit; for by not laying it in M:ddleſex, he ſeems a wo 668, 
regardleſs of his Privilege, and is to be conſidered as a Perſon at large. 0 
On a Motion to diſcharge a Rule which had been obtained for chang- 2 Ld.Raym, 
ing the Venue, it appeared, that the Plaintiff was a Barriſter and Maſter 1556. 
in Chancery ; and the Court held, that he had a Privilege by reaſon of © 58> 4% 
his Attendance, to lay his Action in Middleſex, and therefore diſcharged z.-.usts 
the Rule. ; : | | v. Willis. 
| 2 Stra. 822. Barnard. K. B. 14. 


2. Of che Privilege and Protection allowed thoſe whoſe Attendance is 
neceflarily required. | 


The Law not only allows Privileges to the Officers of the Court, but grown). 18. 
alſo protects all thoſe whoſe Attendance is neceſſary in Courts; fo that if Raym. 101. 
a Suitor is arreſted either in the Face of the Court, or out of the Court, 2 Med. 181. 
as he is going and coming to attend and follow his Suit, and it appears , 
* . made thereof, that _ Fact was ſo, the Court will. not Go. dl. 33. 
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R IVI 
only diſcharge the Party from the Arreſt, but will puniſh the Officers or 
Bailiffs, as allo the (@) Plaintiff who procured the Arreſt, as for a Con- 


2) If he 

(a) that tempt to the Court. 
the Party | 

was proſecuting or defending any Su 
Party arreſted. 2 Lil. Reg. 369. 


it; becauſe an Aﬀeont to the Court as well as an Injury to the 


N. 26 Car. 2. Serjeant Scroggs entering his Coach at the Door of Weſtminſter. Hall, 
in C. B. was arreſted upon a Lalitat out of B. R. and Complaint being made 


thereof in C. B. it was agreed, that not only Serjeants at Law, but all 
other Perſons whatſoe ver, are freed from Arreſts ſo long as they are in 
View of any of the Courts at Meſt minſter, or if near the Courts, though 
out of the View, leſt any Diſturbance may be occaſioned to the Courts os 
any Violence uſed, which in ſuch Caſes is very penal. In this Caſe the 
Serjeant was diſcharged of the Arreſt by Rule of Court, and the Judges 
faid, that if the Plaintiff ſhould bring an Action againſt the Sheriff for an 
Eſcape, they would commit him; the Bailiffs who made the Arreſt were 
committed to the Fleet; but the next Day upon their Submiſſion and Ac- 
knowledgment were diſcharged, paying their Fees. ep 
2 Mod. 181. So where one Long an Attorney of C. B. was arreſted in Palace-Yard, 
Leng's Cale. not far from the Hall-Gate, fitting the Court, he together with the Off- 
| cer was brought into Court, and the Officer committed to the Fleet ; and 
becauſe the Plaintiff was an Attorney of B. R. who informed the Court of 
C. B. that his Cauſe of Action was 200/. the Court ordered that another of 
the Sheriff's Bailiffs ſhould take Charge of the Priſoner, and that the 
Prothonotary ſhould go with him to the Court of B. R. and that Court 
being informed how the Caſe was, diſcharged the Defendant on common 
Bail. The Writ upon which he was arreſted was an Attachment of Pri- 
vilege, which the Court ſuppoſed to be deſigned to ouſt him of his Privi- 
lege; for there was another Writ againſt him at the Sheriff's Office, at the 
Suit of another Perſon. 5 5 b 
Page 222 * If Proceſs hath iſſued againſt a Huſband, and in coming to defend it. 
Dyer 377. a. he and his Wife are both arreſted, the Wife ſhall have Privilege as well 
pl. 30. as the Huſband ; for they are conſidered as one Perſon in Law, and the 


Bro. ua, Wife cannot anſwer without her Huſband. 
| Noy 68. 


2 Rol. Abr. Tf the Court gives either Plaintiff or Defendant Leave to enquire afier 


27, Evidence in any Cauſe depending in that Court, and he be arreſted, he 


ſhall have Privilege; but it is otherwiſe if he goes without the Permiſſion 

of the Court. So if one on the Day he has been attending his Cauſe be 

| arreſted at ten o'Clock at Night, by one no way engaged in the Cauſe, he 
5 But gu. if{hall not have Privilege.y | RE, | 1 ps | 


this does not . 5 1 | 
mean where the Party has loitered much longer Time than neceſſary for returning Home, or gore 


much out of the uſual Way, or on other Buſineſs, or perhaps an Arreſt, ſome Time after the Party 
had returned Home? „ e Hp 


Jenk. 173. A. has a Suit againſt B. in C. B. and afterwards B. is arreſted in an in- 
ferior Court, when he was not coming to or returning from the Defence of 
his Suit, he ſhall not have Privilege. = ps 

Combo by A Perſon coming to give Security of the Peace, it was held he was pri- 

Fg . vileged; if he had come to have ſworn the Peace, the Arreſt would have 

: been allowed. JE | = 7 5 

2 Salk. 544 So where one came to confeſs an Indictment, the Court held he had no 

pl. 6. Privilege eundo & redeundo, becauſe there was no Proceſs againſt him. 

Nw = The Courts not only protect the Parties themſelves, but all Witneſſes 

dare protected eundo & redeundo; for ſince they are obliged to appear - 
| | 1 the 


— 


1 PREV „ 

the Proceſs of the Court, they wil not ſuffer any one to be moleſted whilſt 
he is paying Obedience to their Wtit, 

Alſo the Courts not only protect the Perſons of their Attendants, but 20 H. 6. 4. 
| likewiſe all thoſe Things that are neceſſary for their Journey or the Defence Bro. Friv. 
of their Suit; but not Merchandiſes or Goods for Sale or 'Traffick. 55: 

2 | | | AS | 2 Rol. Abr. 
| | SS 3 ä 3 | 273. 

3. In what Caſes this Privilege is to be allowed. 


The Privilege allowed Officers of the Court, is to be underſtood as Sand. 67. 
extending only to ſuch Caſes where the Party who ſues them has ſufficient 
Remedy in their own Courts; therefore if a Writ of Entry or other real 

Action be brought againſt an Attorney of B. R. he cannot plead his Pri- 
vilege; becauſe, if this ſhould be allowed, the Plaintiff would have a 
Right without Remedy ; for the King's Bench hath not Cognizance of real 


Actions. 5 1 
So if an Attorney of C. B. be ſued in an Appeal, he ſhall not have his Sand. 67. 


cauſe in this Caſe the Plaintiff would be remedileſs; for the foreign Attach- 7 OD: 

f . | . Turbill's 
ment is by the particular Cuſtom of London, and does not lie at Common Caſe, &vide 
Law. E 2 Leon. 166. 


that the Court ſhould allow Protection to thoſe who offend againſt the 274. 
Lit. Rep.97. 


Stat. 23 H. 6. cap. 7. againſt an Attorney, for continuing Sheriff longer Comb. 319. 
than a Year, the Defendant ought to have his Privilege ; for though it be 3 193+ 
brought in the King's Name, and the King is to have Part of the Money, _ 549. 
8. : N ; : pl. 10. 

yet it is to be conſidered as the mere Suit of the Party, in which the Party Salk. zo. 
may be Nonſuit ; alſo the Party may have a Tales, without the WarrantLd. Raym. 
of the Attorney General. | | 27. 

| 225 . 2 Salk. $43. 

. . | | 5 J. p 

_ * Alfo the Privilege of the Courts allow their Officers, is reſtrained to page 223 
thoſe Suits only which they bring in their own Right, or are broughjt 
againſt them in their own Right; for if they ſue or are ſued as Executors Hob. 177. 


or Adminiſtrators, they then repreſent common Perſons, and are not in- 1 24. 
A pl. 180. 


titled to Privilege, 1 
N Latch 199. Godb. 10. Brown & Goldſb. 47. Sav. 20 


As where a Clerk of the King's Remembrancer in the Exchequer, mar- 
ried a Woman who was Executrix to J. S. and having brought an Action 
of Debt by Privilege, for a Debt due to the Teſtator, it was held that he 
was not intitled to Privilege. bs | | | 
So in an Action againſt an Attorney, who was Executor to F. S. who Salk.2. pl. 4. 
pleaded his Privilege, but was over-ruled, though it was urged, that L. 3 
there was a Difference where the Attorney was Plaintiff, and where De- 33%... 7 
fendant; but the Court held it the ſame in both Caſes. : 
Alſo if a privileged Perſon brings a Joint Action, this deſtroys his Pri- 2 Rol. Abr. 
vilege; becauſe thoſe with whom he joins are not Officers of the Court, 274. 
nor intitled to the Attachment which the Court grants to its own Oth- 
Cers, | | 
do if an Action be brought againſt a privileged Perſon and others, he g ny 22 
ſhall be ouſted of his Privilege; for if otherwiſe, he would deſtroy Dyer 357. 
| 1 ö | 2 Rol. Abr. 
274, 275, Godb, 10. Noy 68. 2 Sid. 157. Vent. 298. 2 Lev. 129. 2 Mod. 296. Vern. 246. 
. the | 


| Dal. 16, 


8 Co. 141. 
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CCC ĩðitje = 
the Plaintiffs Action, as he would be obliged to ſue the others by original 
Writ, and him by Petition; but ſome Opinions are, that this muſt be 
underitood where the Action is joint in its Nature, and cannot be ſevered ; 
and that if the Action can be ſevered without doing any Injury to the. 

\ Plaintiff, the Officer ſhall have his Privilege, | - BE 

Hil. 8 G. 2. Bur this Matter came fully to be conſidered in a late Caſe where Tref- 
in B. R. paſs was brought in B. K. againſt an Attorney and another Perſon, the 
Pratt v. Salt Attorney pleaded his Privilege as an Attorney of C. B. and concluded, 
guod non intendit guod cur* cognoſcere velit, Fc. and on Demurrer, though 

it was admitted that the Nature of the Action was ſeveral, yet the Court 

on Conſideration of the above cited Caſes held, that the Rule was gene 
ral, and that the Plaintiff was not bound to bring ſeparate Actions; and 

thereupon awarded a Reſpondeas Ouſter. | 


4. Of claiming and allowing Privilege a and therein, that it muſt be let 
| 232 © forth and pleaded. | 


Privileges are to be claimed and allowed of in Courts in ſuch (a) 
Manner as the Law directs, and in moſt Caſes is a Matter to be taken ( 


Vaugh. 154. 
2 Bull, 36. ſtrictly. | | 
(a) Not to £6 Et Eg 3 5 | 
be allowed on Motion. Stil. 373. vide 2 Chan. Ca. 69.—An Attorney muſt plead his Privilege, ard 
cannot be diſcharged on Motion. Salk. 544. pl. 3. (6) 2 Sid. 164.—but E for it ſeems di!c:e- 
tionary in the Court to relieve on Motion, or put the Party to his Writ of Privilege, 5 


If an inferior Court will proceed after a Writ of Privilege is deli 
2 Brownl. Vered, it is a Nullity ; and the Courts at Weſtminſter will diſcharge the 
101. Party. | = 8 ; 5 
IAI Writ FV 

of Privilege diſallowed by an inferior Court, held Error, Cro, Eliz. 152, 


Hil. 26 C. 2. One Fletcher was ſued in the Marſhal's Court, and he procured a 
in C. B. Writ of Privilege as Attorney of C. B. upon which the Plaintiff in 
Barns V. the Marſhal's Court ſurmiſed, that he was forejudged before, and pro- 


Fletcher, duced the Record of his Forejudger ; upon which the Marſhal's Court 
*Page22 * proceeded ; and upon Complaint thereof in C. B. the Court held, thac 
the Writ of Privilege ought not to have been queſtioned there, but 


ought th. have been allowed; and that if it was not duly obtained, it was 
a Matter examinable here; therefore all the Proceedings in the Marſhal': 
Court were ſet afide, and the Plaintiff ordered to pay all Coſts of the 
Proceedings ſince the Writ of Privilege, otherwiſe an Attachment to 


iſſue. 


S Mod. 305. A Clerk to one of the Barons of the Exchequer being ſued in B. R. 


Phiprv. pleaded, that fempore quo memoria non extat all the Clerks of the King's 


Jackſon. Court of Exchequer were privileged from being ſued elſewhere than in 


that Court ; and that the Defendant was Clerk to R, P. un' Baron' de 
Scaccario noſtro prædict'; upon Demurrer the Court faid, there were two 
Ways of pleading Privilege; one was, to go to Iſſue, and at the Trial. 
if the Party be an Officer of Record, to ſhew it by producing the Re- 
cord; if he be not an Officer of Record, but is Attendant on one of the 
Barons, that muſt be tried by a Jury ; becauſe the Court of Exchequer, 
as a Court, cannot take Notice of it any more than the Court of King's 
Bench; the other Way is, if he be an Officer on Record, to produce a 
Writ of Privilege at the Time of the Plea pleaded, and then no Iſſue can 
be joined upon it; and here the Cuſtom is ill pleaded, for tempore quo 
non extat memoria is Nonſenſe, it ſhould be cujus cont' memoria, c. _ | 
| le ek en becauſe 


| PR VE ( 

| becauſe that he did not aver to one of the Barons of the King's Exchequer, 

| but de Scaccaria noſtro, a Reſpondeas Ouſter was awarded. : 

In an Action againſt A, he pleaded his Privilege thus: And the ſaid . 22 362. 

in his proper Perſon, ſays, that he is, and at the Lime of exhibiting the = 332. 

Bill was, one of the Clerks of 7. V. one of the Prothonotaries of the Sieben: 

Court of C. B. at Weſtm, in the County of Middleſex, and attending his v. Squire, 

Office every Day, and concluded with an Averment generally, without 

annexing any Writ of Privilege to his Plea ; and this on Demurrer was 

held ill, becauſe the Defendant did nat ſay venit as well as dicit; and for 

that he did not lay any Venue, ſo as the Fact of his being a Prothonotary's 

Clerk might be tried; for it is a Matter iſſuable, for their Clerks are not 

(a) inrolled. Es (a) Hard, 
5 5 ; RE: 8 164. 

„Mod. 9). — But the Privilege of an Attorney or Officer on Record is not traverſable, nor triable 

ber Pais. Salk. 39. 2 Salk. 543. pl. 1. Id. Ray m. 27. 2 Sid. 164. 2 Lutw, 1466. Vent. 264, 

3 Keb. 352. Skin, 582, pl. 2. | | , 


| 1 | 

To an Action brought in B. R. the Defendant pleaded his Privilege 2 Salk. 545. 
of an Attorney of C. B. without producing any Writ of Privilege, sad 3 
= . | . . ym. 
without ſaying prout patet per Recordum; and two Exceptions taken : 114. 
1, The Want of Averment, prout, Cc. 2diy, That there was no Scasven v. 
Place laid where the Defendant was an Attorney; and per Holt Ch. J. Garret. 
there are two Ways of pleading this Matter ſo as it cannot be denied, 
diz. with a Profert of a Writ of Privilege, or of an Exemplification of 
the Record of his Ad:11itlion; or elſe it may be pleaded as it is here; 
and as to the Averment by the Record, it is never pleaded as a Matter 
of Record, which is always pleaded with Time, wiz. of ſuch Term, 
c. but never any Plea was ſeen that the Detendant of ſuch Term was 
admitted Attorney, &c, As to the ſecond Exception he faid, that it 
was not neceſſary to lay a Venue; for that this being a Matter concerning 
the Perſon of the Defendant, ſhould be tried where the Writ was 
brought. ro 1 

An Attorney of C. B. being ſued in B. R. pleaded his Privilege; 
to which it is demurred ſpecially, for not concluding his Plea with a 
Profert of a Writ of Privilege teſtifying his being an Attorney, Cc. 
and per Holt Ch. J. the Difference is, if Privilege of an Attorney be 
| pleaded with a Writ, the Defendant cannot be denied to be an At- 
* rorney ; if without, he may; and then a Certiorari ſhall be awarded to“ Page 225 
certify whether he be or not. | 2 Salk. 545. 
| | | | pl. 7. Dillon 
v. Harper. 2 Ld. Raym. 898. S. C. vide Fareſl. 106. Cliſter v. Swezeland, like Caſe, 


An Attorney of C. B. pleaded to the Juriſdiction of the Court of B. R. G Mod. 114. 
V per Curiam, he ſhall not be ſo (5) ſworn to his Plea, nor need the (3) An At- 
Writ of Privilege be ſet forth at large; and if Matter of Fact be pleaded = ney of C. 
in Abatement, and found againſt the Defendant, Judgment (c) final ſhall, - — 
be given. g | ; in B. R. and 

| | | IN | I annexed 2 

Writ of Privilege to his Plea, teſted after the Action brought, but made no Affidavit of the Truth 
of his Plea; and on a Motion of Mr. Parker, the Plea was ſet aſide for Want of the Oath ; and be- 
cauſe it diq not appear by the Writ, that the Detendant was an Attorney at the Time of bringing the 
Action. M. 6 Geo. 2. Wicks v. Dagley. 2 Barnard. K. B. 216. S. C. The Defendant pleaded 
his Privilege that he was an acting Clerk to Sir George Coke, and annexed an Aﬀidavit to his Plea, _ 
that he ſolicited Cauſes in the Court of C. B. but becauſe he did not ſwear that he entered Cauſes in 
that Office, or that he did Buſineſs as an entering Clerk, the Plea was ſet aſide. Hill. 2 Geo. 2. in 
B. R. Edmund and Thomas, Barnard. K. B. 141. S. C. may be pleaded without a Venue. 2 Ld. 
Raym. 1173, 1243. (c) That it is peremptory. Bro. Ferempt. pl. 48. | 


In Aſſumpfit by A. againſt B. for 1000 Yards of black Cloth, for 2 Sid. 164. 
which the Defendant promiſes to pay, &c. the Defendant pleaded his f. f. 164. 


Privilege 7 v. 
LILVICTC Barringicn, 
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P 

Ptivilege as an Auditor of the Exchequer, in theſe Words, That the Ba- 
rons of the Exchequer, their Clerks, or other Officers of that Court, have 
not been impleaded elſewhere ; to which Plea there was a Demurrer: 
a) Vide 2 1ft, Becauſe it was pleaded in the (a) Negative. zdly, Becauſe it was 
Ld. Raym. general, that the Barons and their Clerks ; which doth not ſhew but that 
1 1466. One of their Clerks might be ſued elſewhere. 3dly, That the Concluſion 
Was, he hopeth, Cc. and for thefe Reaſons the Plea was thought ill; 

it was likewiſe ſaid, that he ought to have concluded hoc paratus eft ve- 

(3) The p,;_7ificare, unleſs the Puiſne brings into Court the (6) Red Book of the Ex- 

vilege of an chequer. . IS 0 LE eg 

Officer of 7: RS, | 
the Exchequer may be pleaded, or by ſhewing the Red Book of the Exchequer allowed. 1 Keb. 256, 
2 Keb. 103. 2 Lutw. 46.—An Accountant of the King's Exchequer allowed his Privilege in 


B. K. on a Baron's coming into Court and ſhewing his Book of Accounts, and this without any Plea 
or Prayer of the Party. 2 Bulſ. 36.— Where one entitled to the Privilege of the Court of Ex- 


chequer is ſued in C. B. the Court ſends a Szperſedeas Þ but if it be in B. R. no Super ſedeas is ſent, 
for that would be to ſuperlede the King ; but the Practice is, to ſend up the Red Book by the Puiſne 
Baron. 2 Salk. 546. per Walter Ch. Baron. V ay 


| I'd. Raym. In Aſumpfit, the Defendant Venit & dicit, that he is an Officer of the 
336. Exchequer, and pleads Privilege ; and on Demurrer two Exceptions were 
pl. z. taken: f Becauſe he pleads his Privilege by Writ, but not under the 
Themee v. Seal of the Court. 2dly, That it is not ſaid, that the Court ought not 
Lleyd. to have Conuzance in the Beginning of the Plea ; & per Holt Ch. J. If 
Ld. Raym. à Man pleads Privilege, and at the Time of pleading he produces a Writ 
8 482. teſtifying that he is an Officer, the Plaintiff cannot deny the Privilege; 
12 Mod. 19g. but if he pleads it without a Writ, the Plaintiff may deny it, but the Plea 
6 Mod. 88. is good without ſhewing the Writ ; as to the ſecond Exception he held, 
that the Concluſion made the Plea ; for if a Man begins in Bar and con- 
5 cludes in Abatement, it is a Plea in Abatement. 5 
Sid. 74 The Clerks of the Papers and Secondary of the King's Bench, when 
they claim Privilege, declare themſelves to be Clerks to the Maſter. 

Sid. 65. Privilege in the Common Pleas muſt be certified by the Prothonotaries, 
| and not by the Secondaries. % 8 5 
2 Bulſ. 20. It hath been a Matter of great Doubt how far an Attorney of C. B. 
2 Rol. Abr. or other privileged Perſon; being in Cuſtodia Mareſchalli, ſhall be ouſted 
HM 1 3. of bis Privilege; for as on the one Hand being in actual Cuſtody, he is 
Id. Raym. to anſwer to the Plaintiff's Demand lodged againſt him, and not to the 
90. Proceſs that brought him in; and on the other Hand, it being thought 
3 Mod. 310. hard that his being there by Coercion and on a fictitious Treſpaſs ſhould 
+ Joerg 343" ouſt him of his real Privilege: The Determinations herein have been, I/, 
Ld. 2 * That though 4. be in Cuſlodia Mareſcalli at the Suit of B. yet when B. 
93, 136. declares againſt him he may plead his Privilege, * becauſe he comes there 
Page 226 by Coercion, and had no Opportunity before to take Advantage of it. 
⁊24ly, If A. files Bail at the Suit of B. and in the ſame Term a Declara- 

tion is delivered againſt A. at the Suit of C. A. may plead bis Privilege 
againſt C. as well as againſt B. for it were abſurd that C. who tops his 

Suit upon the Action of B. ſhould have more Liberty or Advantage againſt 

A. than B. himſelf had. 344%, But if it be in a ſubſequent Term, or if 

by any Thing A. waives his Privilege in the firſt Action, he then be- 

comes obnoxious to the Suits of every one; and as to C. he is truly in 
Cuſtodiam Maseſcalli; for being once ouſted of his Privilege, he can no 

longer attend as an Officer in the other Courts, but is fixed in the King's 

Bench; and therefore cannot by the Suppoſition of the Neceſſity of his 
Attendance ouſt the Party of his Action. C pe 

Carth- 377. So if an Attorney of C. B. is brought into the Court of B. R. at the 
Suit of an Attorney there, which is an Eſtoppel to the Defendant's 
VVV . Privilege, 


Pen 
Privilege, the Defendant ſhall be ouſted of his Privilege in all other 
Actions commenced againſt him in B. R. in the fame Term; becauſe 
the Juriſdiction of this Court was attached upon him by tbe firſt 
Action. | | | 55 EE | | | | 
5 As to the Time of pleading Privilege, it has been laid down in a22 H. 6. 5, 
Variety of Caſes as a ſure Rule, that after Imparlance the Defendant * Rol. Abr. 
cmnot plead his Privilege, becauſe by imparling he affirms the Jurif- 5/7» . 
diction of the Court, which by this Plea he would ouſt; but herein e 
theſe Diſtinctions have been taken, and the Law herein by the modern Stil. 295. 
Authorities ſeems now eſtabliſhed, that aſter a general Imparlance, the l-ev- 54. 
| Defendant cannot plead Privilege, becauſe he muſt then plead in Chief; e, 195» 
ſo after a ſpecial Imparlance in this Manner, Salis omnibus allegationibus N ct pe | 
tf exceptionibus, omnimodis tam ad breve quam ad narrationem ; for by pl. 124. | 
this ſpecial Imparlance he has confined himſelf to take Advantage of De- Hard. 36s. 
ſects in the Writ and Count oniy ; but in Caſe of a general ſpecial Im- . * 
parlance obtained from the Court, vi. Salvis ſibi omnibus & omni modis 127. n JED 
advantagiis & exceptionibus, he may after plead his Privilege; for this is Show. 49. 
not to ouſt the Court of its Juriſdiction, but 1s a Privilege which each Lutw. 46. 


Court allows to the Officers of the other, to be ſued in their own Court c ** 


only. . | | 

4 Witneſs was arreſted in his Return from Mincheſter Aſſizes, and in rin. 13 

the Term following was diſcharged by Motion on common Bail by the Ann. in B. R. 

Court from which the Record iſſued, and that without having the Pri- Hv. 
vilege of the Court of M/% Prius certified; had the Arreſt been at the... 

Aſſizes, the Judges there might have diſcharged him; for Privileges given ,og, 

by Law are to be proſecuted in ſuch a Manner as the Party may moſt eaſily 2 Stra. 986. 
get the Benefit of them. Ne | Wh 


5. How privileged Perſons are to ſue and be ſued, 


When an Attorney or other Officer intiiled to Privilege, is Plaintiff, he 4 Inſt. yr, 
regularly ſues (a) by Writ of Privilege, and is ſued by Bill; which Pro- 99, 112. 
ceeſſes iſſue out of the Court in which the Action is commenced, and have (a) Sa the 

Foundation in Chancer Lo | "TING 

no Foun | Ll *: where the 
— | | Plaintiff is 

privileged, the Suit is by QA Minus; where the Defendant is privileged, the Suit is by Bill, 
2 Salk. 546, | | | | | 
Butan Attorney is not obli ged to ſue by Writ of Privilege, but may ſue Vent. 199. 


by Original ; but if he elects the former, he muſt name himſelf Attorney, 28 E. 3, 4. 


c. for when any particular CharaQer or Relation gives any Perſon Rights, . 2 
and Privileges, it muſt (5) be ſet forth. n 
_ 1 5 | Court of 


. B. ſaid it was not uſual for to inſert in Proceſs on what Account or in what Right the Party ſues z 
a3 in the Caſe of Executors and Adminiſtrators, the Cale of an Aſſignee of a Bail Bond, and the like, 


where the Proceſs is only to anſwer A. B. 2 Str. 1232. 


* And therefore it hath been held, that if an Attorney ſues by Original, Page 227 
he muſt declare as others do ; and that if he does otherwiſe, it will be fa- 2 Lev. 40. 
tal on a ſpecial Demurter, though aided after Verdict, and alſo good on a Vent. 198. 

| | | | 2 Keb, 860, 
general Demurrer. | 275 
„„ | | 3 Keb. 13. 
Attornies are intitled to Proceſs of Attachment, are not to be arreſted or Mod. 10. 
held to ſpecial Bail, let the Cauſe of Action be what it will; ſor being 
Officers of the Court they are obliged to a conſtant Attendance, and are 


pteſumed to be always amenable. | | 
a | A Phi- 


N IV LE. 
2 Salk. $44. A Philazer of B. R. was arreſted by Writ, but diſcharged on common 
pl.4 Bail; for he ought to be ſued by Bill, as being preſent in Court. . 


Brown's 


Caſe. | 
Salk. 344. 


A Bill cannot be filed againſt a Perſon privileged, in Vacation; for they 
he is not preſent in Court, and as to the Vacation, it begins the laſt Day 
of the Term, as ſoon as the Court riſes. wt | 
2 Salk. 344. The Bill muſt be filed though the Attorney agrees to appear and diſ- 
pl. 5. penſe with it; but it may in ſuch Caſe be filed afterwards. 5 
6 Mod. 16, In an Attachment of Privilege by the Marſhal, he ſhall have no At. 

torney, becauſe preſent in Court. OC . 

An Information was exhibited againſt the Cuſtos Brevium of B. R. for 

Sid. 134. Abuſes and Miſdemeanors in his Office, who refuſed to appear in (a) 
BY * v. Perſon, but would have appeared by Attorney; and the Opinion of the 
( An at. Court was, that he could not appear by Attorney, _ an Officer of the 
torney may Court, and preſumed to be always preſent ; and therefore 1t was agreed, 
plead his that no Proceſs ſhould be iſſued againſt him; but that upon reading the 
Privilege by Tnformation, if he did not appear, Judgment ſhould be given againſt 
an Attorney, him | N | | | 
without any : | 
Inconveni- : | as | * 
ence, for he may be ſick, or have Buſineſs in another Court, and the Precedents are both Ways. 
Stil. 413. | | | | 


cro. Car. In an Action brought by an Attorney by Bill of Privilege, the Judg- 
580, 7, ment was, guod Nil capiat per \Breve, inſtead of Nil capiat per Billam ; 
232 "* which was held manifeſt Error, unleſs it could be amended as the Miſtake 
urDEage, of the Clerk. | 3 5 N . 5 ee TDs 
Leon. 329. In a Bill of Privilege by or againſt an Attorney, no Capias lies, but an 
Crew v. Attachment of Privilege; and conſequently on fuch Proceeding there can 
Bailie, vide be no Outlawry. | f | 7 
Title Out- | | | | | 6 
iaw!'y. In an Attachment of Privilege by or againſt an Attorney, it hath 
Dyer 288. a. been held, that Pledges to prolecute muſt be entered on the Impar- 
L.. 53: lance Roll; and that this is not barely Form, but Matter of (+) Sub- 


Cro. Car. | ſt ce. 
1 9. ance. 
3 Lev. 39. | Rn 

(5) Seems now aided by the 4 & 5 Ann. c. 16. 


2 Mod. 297. The Judges, Prothonotaries, Attornies, Cc. of the Court of C. B. 
3 2 32% whoſe Attendance is wholly required in Court, are not ſuable by Ori- 
pl. 8. ginal, but by Bill only; but Serjeants at Law, Judges, Servants, and 
Ld. Raym. other Clerks, who though they may be intitled to the Privilege of being 
2s bibs N in that Court, yet muſt they be ſued by Original, and not by 
Trin. 5 G. 2. In Aſumpfit by Bill againſt the Defendant as un' clericorum Domini 
in B. K. Pu- Regis coram ipſo Rege, the Defendant pleaded that he was a Philazer, 
2 OY "abſque hoc, that he was a Clerk; and on Demurrer, the Plea was ſet 


aſide as frivolous and impertinent, for that Philazers are Clerks. 
6. Whether there can be Privilege againſt Privilege. 


It ſeems a genera] Rule, that there can be no Privilege againſt (c) Pri- 

vilege ; ſo that if an Officer of one Court ſues an Officer of another, 

„page 228 © the Defendant thall not plead his Privilege; for the Attendance of the 
Bro. Privi- Plaintiff is as neceſſary in his Court as the Defendant's is in his; and 
. . oo a wn e ag 
Godb. T4 Jenk. 131. (e) But ſee 2 Str. 835, 1141, Barnard. X. B. 182, 2 Barnes 34, 38. 
36. Supplem. to Barnes 7. 2 Brownl. 267. Moor 753. 2 Rol. Abr. 274. Jenk. 173. 2 Keb. 346. 


# 


EC 
therefore the Cauſe is legally attached in the Court where the Plaintiff is 
an Officer, 1 5 | 


This ſeems 
to be now the ſettled Doctrine. 


As where J. S. Attorney of B. R. brought Treſpaſs againſt the Warden 2 Leon. 41. 
of the Fleet, who came into the Court of C. B. and prayed the Advice of **29*Calc. 
the Court, whether he being an Officer of the Court ſhould be obliged to 
anſwer ; and on Conſideration of the Equality of Privilege, the Court de- 
| germined, that he who commences his Suit firſt is intitled to Privilege; and 
therefore adviſed the Warden to anſwer. 
So where one of the Clerks in Chancery was impleaded in C. B. by Bill 4 Leon. 193. 
of Privilege by an Attorney of the {ſaid Court, and prayed his Privilege; Ben Fobn= 
but it was denied him, becauſe the Plaintiff was privileged in that Court /en's Cale. 
as well as the Defendant in Chancery, and was firſt intereſted in his Pri- 
vilege by bringin his Writ. 4-8 ö 
So where the Plaintiff brought his Bill in the Exchequer, to be relieved Hard. 117. 
| againſt a Bond, put in Suit againſt the Defendant in the Petty-Bag Office, Baker v. 
Which is a Court of Common Law, to which the Defendant pleaded his Lenthal. 
Privilege as an Officer of the Court of Chancery; and herein the Court 
agreed, that when both Parties are privileged Perſons, his Privilege ſhall 
take Place who firſt ſues ; ſo that here the Suit in Equity to be relieved 
againſt the Penalty of the Bond, being firſt attached here, gained a Pre- 
ference in the Plaintiff in his Suit, which is a diſtin Suit from that of 
the Defendant's at Common Law ; and therefore the Plea was over-ruled, 
and an Injunction awarded till Anſwer. In this Caſe it was ſaid, that if 


both are privileged, but the Attendance of the one is more requiſite than 


that of the other, his Privilege ſhall be allowed who has moſt Cauſe of 
Privilege. | | | 

| Where an Action is brought by the King, the Defendant ſhall not have Ld. Rayrn. 

JJ as 2 | | „ 

An Attorney of C. B. ſued a Member of the Univerſity of Oxford, who La. Raym. 
prayed his Privilege, which is not to be ſued in another Place; and tho 342. Jeliffe 
it was inſiſted that this Privilege was given them by Act of Parliament, “ Langſten. 

yet, in regard the Words were general, the Court held, that there was 
no Neceſſity to conſtrue them fo as to extend to Privileges before in efſe ; 

— that therefore this ſpecial Privilege was not taken away by the 
dtatute. e DL 


(C) Pꝛivilege 


—— 


4 


of Peers and Members of Par- 


liament: And herein, 
1. Who ſuch Perſons are that are entitled to this Privilege. 


A LL Peers without any Diſtinction as to Degree or Rank, are 
intitled to Privilege ; for they are equally onus to (a) attend 4 Jaſt. 24. 


the Service of the Publick, and ( 2 are always ſuppoſed amenable, and 222. — 


Dyer 314, Mod. 66. Bro. Exig. 3. Moor 58 Scobel's Memorials 88, 103. Sir 2 — Dew's 

Journals 414. Pick. 59. Finch 355. 2 Ld. Raym. 1247. 3 Seld. Wilk. Edit. p-. 1478. (4) Dy. 
60. a. in Margine, Noy 102. Moor 778. pl. 1080, Stamf. P. C. 38. Hawk. P. C. 69. c. 22. f. 
2. That the King's Grant or Charter of Exemption cannot diſcharge a Nobleman from his Atten- 
dance in Parliament. 4 Inſt. 49. (5) The Law intends them to be aſſiſting the King with their 
Counſel for the Commonwealth, and to keep the Realm in Safety by their Proweſs and Valour, 
9 Rep. 49. a. id, 68. Jenk, Cent. 10). pl. 6, Hob. 61. 10 Rep. 76. b. 12 Co. 96. 


to 


to have ſufficient Property to anſwer in Suits and Actions brought againſt 
them, and on theſe Grounds are not to be arreſted or moleſted in their 
page 229 Perſons. This Privilege extended formerly to Abbots, as it * does to 
| Biſhops, Members of the Convocation, and Members of the Houſe of 
Commons at this Day. DE CER: | 5 = 
| The Privilege of Parliament, according to the (a) Law of Parliament, | 
(a) Ld. Che ig of a very extenſive Nature; but all that is here intended to be treated of IM 
6 ol _ is only the taking Notice of and pointing out ſuch Caſes and Reſolutions | 
nibus que- Telative hereto, as are to be found in the Books of Law; not to deter- 
renda eft, a mine concerning this Privilege as ſettled by the Rules and Orders of each 
multis igno- Houſe, of which they themſelves are the (5) ſole Judges, though the 
ee Ong King's Courts (c) incidently take Notice thereof, and are bound to deter- 


ph fs pope mine in Matters of Privilege when fo directed by AR of Parliament, 
(0 13Co. 63. rt | SY | 7 

4 Inſt. 23, 80, 363. Prinn's Animad. on 4 Inſt. 12. Cro. Car. 181, 604. 2 Ld. Raym 1111. 
(e) Vide Mod. 66, Have determined in relation to their Journals. Hob. 111. See the Arguments 
in the Caſe of Aſbby v. Mbite, Salk. 19. pl. 10. 6 Mod. 45. 2 1d. Raym. 938. Barnardiſton v. 
Same. 2 Lev. 114. 3 Keb. 365, 369. Onflow's Cale. 2 Vent. 37. The Queen v. Paty. 21d. 
Raym. 1105, Sol 5 | 7 | | | 


Co. Lit.156. This Privilege extends only to the Peers of Great Britain; ſo that a 
_ 2Inft. 48. Nobleman of any other Country, or a Lord of Ireland, hath not any other 
\ 3 Inſt. 30. 3 a : g 
pl 19. Privileges in this Kingdom than a common Perſon; alſo the Son and Heir 
apparent of a Nobleman is not entitled to the Privilege of being tried by 
his Peers, which is confined to ſuch Perſon as is a Lord of Parliament at 
the Time ; but it ſeems that an Infant Peer is privileged from Arreſts, 
his Perſon being held facred. 3 5 Cs a 
| The Peers of Scotland had no Privileges in this Kingdom (a) before the 
(d) Co. 117. ; b : þ | 
Stat. 5 Ann. Union, but now by the twenty-third Article of the Union, the ſixteen 
c. 8. elected Peers ſhall have all the Privileges of the Peers of Parliament of | 
ee, 990. Great Britain; alſo all the Reſt of the Peers of Scotland ſhall have all 
"hy 5 3, the Privileges of the Peerage of England, excepting only that of Sitting 
168. and Voting in Parliament. N CD a 
P. Wil. Rep. 5 5 8 . 
583. —and the Privileges depending thereon (ſays the AQ); but theſe Words are entirely omitted by 
Peere Williams, The Practice and Ulage of allowing al! the Scotch Peers this Privilege, which ſolely _ 
depends on, and is the Conſequence of ſitting and voting in Parliament, are in direct Violation of the 
expreſs Words of the Act of Union, the only Law whereby the Scetch Nobility can at this Day claim 
any Privilege at all. | | 


. A Peereſs by (e) Birth is entitled to Privilege; ſo of a Peereſs by Mar- 
＋ 50. riage, and that as well during the Coverture as after; but as a Peereſs by 
til. 222, . oF . | 
234, 252, Marriage (f) loſes her Dignity by marrying a Commoner, after ſuch Mar- 
2 Chan. Ca. riage ſhe is not entitled to any Privilege. 2: | | 
224. | | | | 
Forteſc. Rep. 162, Ventr. 298. Styl. 222. Eq. Caſ. Ab. 349. (A). Co. Lit. 16. b. 6 Rep. 53. b. 
Dy. 79. pl. 51. 2 Hawk. P. C. 423. Order of Houſe of Peers, 21 Feb. 1692,——(e) But doubted 
whether a Peereſs by Patent only for Life, is entitled to this Privilege. Styl. 234, 252, held that ſhe 
is not entitled. Style 254. but adjourned,——{f)) Co. Lit. 16. 6 Co. 53. Dyer 79. 
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ide this It was holden by my L. Ch. J. Holt, in the Caſe of (g) Ld. Banbury, 

. that where a Perſon is called by Writ to the Houſe of Peers, he is no Peer 

on. 234. till he fits in Parliament, the Writ giving him no Nobility or Honour; 
but that it was the Sitting in the Houſe of Lords, and aſſociating himſelf 
with them that ennobled his Blood; and that therefore, if the King or he 
dies before a Parliament meets, the Writ is determined, and the Party re- 
mains a Commoner; but he held it otherwiſe in a Creation by Letters 
Patent, by which the Party is immediately noble without any other Act or 
Ceremony; and though the Parliament never meets, or the King dies, 
the Nobility remains to him and his Poſterity, according to the Limita- 
tions in the Patent. | po TO 5 3 
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Tenant and Servant to Lord Moon, and prayed his Writ of Privilege might 


PRIVILEGE 
2. How far this Privilege extends to their Servants and Attendants. 


A (a) Member of Parliament ſhall have Privilege of Parliament, not 


only for his (6) Servants, but for his Horſes, &c. or other Goods diſ- 9982 
trainable. | | | D'Ewe's 
Journ, 123. 


4 Inſt. 24. (a) Noblemens Servants are privileged from Arreſts in Time of Parliament. 2 Show. 

$4. Order of Houſe of Lords, 28 May, 1628. Sir W. Jo. 155. Style 139, 167. Sir Simox 

D'Ewe's Journals, 315, 323, 530, 632, 533, 607, 608, 6179. (6) Said to extend only to Ser- 
vants, and not to their Tenants, Mod. 13. And in Marſh 92. it is ſaid to have been ordered by the 

Lords in Parliament, 16 Car. 1. That only menial Servants, or one who attended on the Perſon of 
8 Knight or Burgeſs of Parliament, ſhould be free from Arreſt. 


FJ. S. brought Debt for Rent againſt H. who pleaded that he was 2: age 230 
139. 
be allowed; the Plaintiff demurred; it was argued, that the Matter 8 
the Plea was againſt the common and Statute Law; but per Roll, Ch. J. Latch 150. 
you ought not to argue generally againft the Privilege of Parliament, every and the 8. C. 
Court hath its Privilege; I conceive a Writ of Privilege belongs to a Par- Stile 167» 
liament Man, fo far as to protect his Lands and (c) Eſtate ; and you have (51 Jon. 
. admitted his Privilege by your Demurrer. . 158. 
The Warden of the Fleet inſiſted upon a Writ of Privilege, alledging vent. 154. 
hat he was obliged to attend the Houſe of Lords; but it appearing that | 
he was ſued upon an Eſcape, and the Court conſidering the great Incon- 
venience would enſue, and being of Opinion that it was in their Diſcre- 
tion whether they would grant ſuch Writ or no, upon a Motion they ſaid 
he might plead it if he would, but they would not award ſuch a Writ, 
or if his Privilege was infringed, he might complain to the Houſe of | 
Lords. Fn | Mod. 146. 
In Debt, the Defendant pleads he was a Servant to a Member of Par- citedto have 
liament, and rdeo cap jon arre ſtari non debet the Plaintiff prays Judgment, beenadjudg- 
and quia videtur quod tale habetur Privilegium quod Magnates, Cc. eee 8 
eorum familiares capi ſeu arreſtari non debent; ſed nullum habetur Pri- Canſia. Hil. 
wilegium quod non debent implacitari, ideo reſpondeat Ouſter. 234 E. 4. ret. 


4, 7. 10. 
Defendant after a general Imparlance pleaded, that he was a Servant to Pak: 0. 


2 Peer, viz. the Earl of Pembroke ; and by North Ch. J. it is not receiv- Car. 2. in 
able, for it is the Privilege of the Maſter and not the Servant's ; but the C. 8. 
Defendant ought to ſue his Writ of Privilege, for perhaps his Maſter will Lea v. 
not protect him; and if he will not, he is then left to anſwer ; like to the heathy. 
Caſe of a Counſellor, where it is the Privilege of the Client that he ſhall 

not be compelled to diſcover the Secrets of the Client; but if the Client 

be willing, the Court will compel the Counſel to diſcover what he knows 

which Serjeant Maynard ſ.id was his Father's Caſe before the Lord Cecil, 

in the Court of Wards. North ſaid, as it was a Matter of great Conſe- 

quence, he would adviſe with the Lord Chancellor and the reſt of the 
Judges, what uſed to be done in ſuch Caſes; aſterwards it was moved 
again, and North ſaid it was moved in the Houſe of Lords, and that 

they had left it to the Judges to do according to Law; and therefore the 

Plea was rejected,  _ 

By an Order 24 Jan. 1606, in the Houſe of Lords, it was reſolved, 2 Stra. 106g. 
that no common Attorney or Solicitor, though employed by any Peer | 
ſhould have the Privilege of this Houſe. Ha = 
By an Order 24 May 1724, this Privilege was reſtrained to menial Ser- 
 vants and others neceſſarily employed about Eſtates of Peers. 


_—_ 


* 
— == —— 1 * 8 1 an — _— — % 1 
— St en ps ny K * . 
22 2 2 
— CS — - — 
rr Dr - = — — 
a a — — 

= * —— —— > * 


— 


4 2 — > * k 
_——— N == — TI 1 bs x arr. Vx —__ 7 us ATT 
2d a Ly CCIIEIOTAS, Mt, TAPE AIC ITT OY . CI II RTLEIESY a-n ourul End 
— = — 


— 


rr 


— 
— 5 — 


A Inſt. 28. | 


r R 1 v E006 . 
By an Order 22 Jan. 1715. it was reſolved, that every Peer ſhould upon 
his Honour certify to the Houſe, that the Perſons protected were within 
the Privilege of the Houſe ; and ſhould by Letter acquaint the Party ar- 
reſting ſuch privileged Perſon with the ſame. | | TY | 
M. 10 G. 2. An Attorney was taken in Execution upon a Ca. Sa. about two Years 


in 5. K. ago, but upon a Letter under the Hand and Seal of the Lord Say and 


4 N Seal, the Sheriff diſcharged him as Steward to his Lordſhip ; a Rule was 
28tra. 106g. Obtained at the Side-Bar for the Return of the Writ ; and now on Motion 
in Court to diſcharge this Rule, it was urged in Behalf of the Sheriff, 

that this Privilege belonged only to the Peer, and not to the Party, and 

was not returnable to the Proceſs; and that therefore the Court ought not to 

inſiſt upon a Return, as the Sheriff could not juſtify the Detention of the 

| Defendant, but under Peril of bringing himſelf and the Plaintiff under the 

*Page 231 Cenſure of the Houſe of * Peers ; but on Conſideration of the above- 
| mentioned Orders, and on conſidering the Nature of this Caſe, that the 
| Plaintiff was within the ordinary Juſtice of the Court intitled to a Return 
of his Writ ; that without ſuch Return he might be debarred from any 

further Execution ; but principally. from the great Inconveniency that 

might ariſe by allowing Attornies, who are Officers to the Courts in which 

they reſpectively practiſe, and therefore amenable to thoſe Courts, this 

Kind of Privilege; the Court gave the Plaintiff Liberty to proceed 

ark the Sheriff, but gave him Time till next Term to make his 

eturn. 5 | „„ 


3. In what Caſes this Privilege is to be allowed. 


In all Cauſes this Privilege is regularly to be allowed; ſo that a Peer of 
Bro Exigent. the Realm, or a Member of the Houſe of Commons, is not to be arreſted 
that a Capras 3 | | 
Goes not lie Or moleſted in his Perſon or (a) Eſtate. | 
againſt a | EY oy „„ | | 
Lord of Parliament, nor againſt an Abbot or Biſhop ; but if Reſcous be returned upon a Lord of 
Parliament, a Capias lies tor the Contempt. Moor 767. Finch of Law 365. (a) The Goods of 
2 privileged Perlon taken in Execution during the Privilege of Parliament ought to be re- delivered 
and freed as well as the Perſon. Jon. 188. 8 . 5 EET 


2 


F See 10 Geo. 3. c. 50. 


But Privilege of Parliament doth not extend to (5) High Treaſon, 
Prin's Fus Felony, Breach of the Peace, or Surety of the Peace. 
vey of Far- BY | 1 75 | RE Hs | 
liament Writs. (5) In Treaſon or Felony, or Miſpriſion of Treaſon or Felony, they can only be 
tried by their Peers; but for all other Offences, as Premunire, Riot, Seducing a young Lady from 
her Parents in order to debauch her, &c. they are to be tried by the Country. 2 Hawk. P. C. 424. 
—— That neither Magna Charta, nor any other Law privileges a Peer from being indicted by a Grand 
Jury of Commoners, either in the King's Bench or before Commiſſioners of Oyer or the Coroner, &c. 
2 Hawk, P. C. 424.— But the Court of B. R. cannot receive the Plea of Not guilty, or the Con- 
feſſion of a Peer, but only the Lord High Steward; but may allow a Pardon pleaded by a Peer to an 
Indictment in that Court. 2 Hawk. P. C. 424.———So if a Peer be attainted of Teton or Felony, 
he may be brought before the Court of B. R. and demanded what he has to ſay, why Execution 
ſhould not be awarded againſt him; and if he plead any Matter to ſuch Demand, his Plea ſhall be 
diſcuſſed, and Execution awarded by the ſaid Court, upon its being adjudged againſt him. 2 Hawk. 
P. C. 424. es | | | | 


2 Hal. Hiſt, And therefore in an Indictment for Treaſon or Felony, Treſpaſs wit 


JE 1 aj armis, Aſſault or Riot, Proceſs of Outlawry ſhall iſſue againſt a Peer of 
P. . the Realm; for the Suit is for the King, and the Offence is a Contempt 
© againſt him; but in Civil Actions between Party and Party, regularly a 


Capias or Exigent lies not againſt a Lord of Parliament, ik 


* 


P-R VI 
Ir a Peer of Parliament be convict of a Diſſeiſin with Force, a Capias Cro. Eliz. 
pro fine and Exigent ſhall iſſue ; for the Fine is given by Statute in which 179 


Ry | Lud. Stafford 

no Perſon is (a) exempted. | v Thone, 
| | | vide 

Dyer 314. (a) For Execution on a Statute Staple, Merchant, on the Statute of Acten Burnel, or 


on the Statute of 23 H. 8, the Body of a Baron ſhall be taken in Execution; for by theſe Statutes, 
ſuch Perſons are not exempted. 2 Leon, 173.—So a Cuſtom to commit Perſons who ſhall take an 
Orphan out of the Cuſtody of a Guardian, is good without Exception of Peers; for a Peer is not 
_ privileged in this Caſe, and in a Hemine replegiando, where he detains the Body, he ſhall be com- 
mitted, Lev. 162-3, na | Es 


So in Debt upon an Obligation againſt the Earl of Lincoln, who pleaded Cro. Eliz. 
Non eft fatum, which being found againſt him, the Judgment was Ideo$*3- . |. 
capiatur ; which on a Writ of Error brought by him was objected to, in % . 
that a Capias does not lie againſt a Peer of the Realm; ſed non allocatur ; Flowers. 
tor by this Plea found againſt him, a Fine is due to the King, againſt 
whom none ſhall have any Privilege. 5 
An Information was exhibited in B. R. againſt the Earl of Devonſbire, 
for ſtriking in the King's Palace; which being in Time of Parliament, 
* he inſiſted on his Privilege of a Peer, and refuſed to plead in Chief, but*Pazez3 
put in his Plea of Privilege; to which there was a Demurrer, and the Comb. 49. 
Plea over-ruled, and he was fined 30,0007. | hes Ming v. 
3 = EE arl of De- 
| vonſbire. 


In the Caſe of the ſeven Biſhops it was inſiſted, that Peers of the Realm Mod. 226. 
could not be committed in the firſt Inſtance, for a Miſdemeanor before | 
Judgment; and that no Precedent could be ſhewn where a Peer had been 
brought in by a Capias, which is the firſt Proceſs for a bare Miſdemeanor, 
and they put in a Plea in Writing of their being Peers, &c. but the Plea 
Ld 2 | 

Alſo Peers of the Realm are puniſhable by Attachment for Contempts Hawk. 
in many Inſtances ; as for reſcuing a Perſon arreſted by due Courſe of P. C. 182. 
Law; for proceeding in a Cauſe againlt the King's Writ of Prohibition; 
tor diſcharging other Writs wherein the King's Prerogative or the Liberty 
of the Subject are nearly concerned; and for other Contempts which are 

of an enormous Nature. mo Re | 
If a Peer be returned on a Jury, on his bringing a Writ of Privilege Dyer 3c. 
ne may be diſcharged ; alſo it ſeems the better Opinion, that without Moor 767. 
ſuch Writ he may either challenge himſelf or be challenged by the 2 Ce. 49. 
Party, 85 DEE FT 1 4 


Alſo in the Caſe of Sir Edward Bainton, who being returned on a Jury, Paſch. 27. 
the Court would not force him to be ſworn againſt his Will, he being 5 
Parliament Man, and the Parliament then ſitting. . 
A Day of Grace ſhall not be given againſt a Lord of Parliament; for 9 Co. 49. a. 
he is preſumed to be attendant on the Service of the Publick. | 
So if a Peer be made Steward of a Baſe Court or Ranger of a Foreſt, 9 Co. 49. 2. 
he may, from the Dignity of his Perſon, and the Preſumption that he is 
engaged in the more weighty Affairs of the Commonwealth, exerciſe theſe 
Offices by Deputy; though there are no Words for this Purpoſe in his 
Creation. = „„ „ i 
So if a Licence be granted to a Peer to hunt in a Chaſe or Foreft, he 9 Co. 49. b. 
may take ſuch a Number of Attendants with him as are ſuitable to his 
State and Dignity, : Ce 5 ng 
A Peer or Lord of Parliament cannot be an Approver ; for it is againſt 3 laſt. 129. 
Magna Charta for him to pray a Coroner. | 
If a Peer of the Realm bring (5) an Appeal, the Defendant ſhall z Hawk. 

| N | P. C. 427. 

(5) In an Appeal brought againſt him he ſhall be tried by a Jury of Commoners, and not by his Peer 3 
for the Words of Mag. Char, nec ſuper cum ibi mus, Fc. aie to be intended only of the Suit ot the 
King. 3 loſt. 30. 2 laſt, 49. 
15 nat 
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VT 
not be admitted to wage Battle, by Reaſon of the Dignity of his 


| Perſon. oy ; | 
Jenk. 107. In Fenkins the following Privileges are laid down as belonging to Peers: 
zun: They are intitled to a Letter Miſſive. 2. (a) They have a Knight to 
e try any Iſſue which concerns them. 3. They are not to be arreſted for 
24 Geo. 2. Debt, Treſpaſs, or any perſonal Action. 4. They are exempted from 
c. 18. f. 4. ſerving on Juries. 5. To have no Day of Grace againſt them, 6. Upon 
| the Trial of a Peer for Treaſon or Felony, they try him upon their Honour 
only, and not upon Oath. 7. When they paſs through any of the King's 
Foreſts to attend upon the King, upon blowing a Horn they may have a 
Buck or Doe, as the Seaſon of the Year is. 8. They have Power in their 
Houſe to reverſe Judgments given in the King's Bench. 9. They have 
the Benefit of Clergy though they cannot read. 10. They are not 
liable to find Carriages. for the King when he removes from one Place to 


+ No Peer another.f | 


hath Privi- | . 25 | 
lege of Peerage or of Parliament againſt being compelled by Proceſs of Courts of Weſtminſter- Hall to 


pay Obedience to Habeas Corpus directed to him. Order 7th Feb. 1757. 8th June 1757. 


Page 2 33 * 4. Of the Commencement and Continuance of this Privilege. 

The Privilege of the Lords commences from the Teſte of the Writ 
349 of Summons, and the Privilege of a Burgeſs at his (6b) Election; but 
Jenk. 118. if he be arreſted, or in Execution before his Election, he ſhall not have 


Dyer 59, 60. Privilege. 
Latch 36, i 
150. (b) Vide 1 Sid. 42. 


And. 293. So Perſons outlawed ought not to be Knights or Burgeſſes of Parliament, 
| and ſuch Perſons outlawed may be arreſted by Cap. Utlag. Privilege of 
Parliament notwithſtanding. | | | | HEE 
Ackins As to the Time and exact Continuance of this Privilege, it ſeems in 
Power of good Meaſure unſettled even at this Day. It is indeed agreed in moſt 
Parl. 38. Books that Members of Parliament have Privilege eundo, morando, (c) & 
4 Ialt. 44. „edeundo; and that they are intitled to Privilege as well after a Diſſolution 


. , a 
3 * ag a Prorogation of Parliament. 


Memorials 1 | | | 
88, 103, 180. Sir Simon Dewwe's Journals 414. /e) By the 35 H. 8. c. 11. Members of Parlia - 
ment have their Wages ſo many Days after the Parliament as they may reaſonably ſpend in their re- 


turn Home. Vide Raſt. 664. Appendix to Reg. 1. | 


2 Lev. 72. By two Orders of the Houſe of Lords, one dated the 28 of May 1624. 


Chan. Ca. the other the 27 January 1628. it is declared, that their Privilege com- 
81d.29 pl. z. MENCES from the Teſte of their Writ of Summons to Parliament; and 
Keb. Rep.3. that upon every Seſſion and Prorogation, their Privilege is for twenty Days 
pl. 7. before and twenty Days after each Seſſion, which one of the Orders ſays 

is Time enough for them to come from all Parts of the Realm, and to re- 
turn; but the Commons never aſſented to this, for they claim (4) forty 


(d) in Cotton Days before and after each Seſſion. 


Record. 704. 
they claim 
forty Days. So by Jenk. 118. 


Trin.8G.2, In the Caſe of Colonel Pitt, the Parliament was prorogued 16 April 
in B. R. Col. 1734, diſſolved the 1775, and the new Writs bore Teſte the 18th follow- 
Pitt's Cale. ing, and the Defendant Pitt, who was a Member of that Parliament, 


2 Stra. 985. as arreſted on the 20th ; one of the Queſtions in this Caſe was, Whether 


Forteſc. 
Rep. 159, 


the Arreſt was within Time of Privilege? And it was determined that it 
342. | 5 | ; b e — 
Barnard, K. B. 442. Com. Rep. 44. 


was, 


bury was within any County in England; for that in Reality there is not 


| PRI V--1- EE GK: 

was, although the Defendant had lived for two Years before no farther 
diſtant from London than Hammerſmith ; but the Court did not think it ne- 
ceſſaty, in the Determination of this Cauſe, to aſcertain the exact Time of 


Privilege that Members of the Houſe of Commons were intitled to after a 
Diſſolution of Parliament. | 


5, How Privilege is to be claimed and taken Advantage of. 


It ſeems that formerly the uſual and indeed neceſſary Way of taking Ad- Dalſ. 16. 
vantage of Privilege, was to plead the fame, or to bring a Writ of Pcivi- Stil. 177, 
lege; and that Applications in other Manner, or even by Motion in Court, b — 214, 
were held inſufficient. | | 
As where the Defendant being a Burgeſs of Parliament brought a (a) Noy 83. 
Letter from the Speaker to the King's Bench, to ſtay, Cc. but it was Lade 48, 
diſallowed by the Court; for, as the Book ſays, it ought to have been a Hodges v. 
Writ of Privilege; and in this Caſe it was ſaid, that when Thorpe was Meer. 


Speaker, he had a general Superſedeas for all Actions againſt him; and it (a) See Ord. 
was held ill. „ : er _ 


= | | 1 June 1621, 
A Perſon choſen to ſerve in Parliament, ſhall not have Privilege Page 234 
before the Day of Seſſion; for there is no Clerk of Parliament to cer- Sid. 42. pl. 9. 
tify, and the Court will not admit Affidavits in that Caſe; he ought Kel. Rep. 3. 


; 2 . is Pl. 7. 
to ſie his Writ of Privilege in Chancery, on the Return of gs, 5 SIO 


Election. c See Forteſc. 
| TP. | „„ Rep. 162. 
Lord Banbury was indicted of Murder by the Name of Charles Knollys, 2 Stra. 989. 
Eſq; and he pleadcd in Abatement, that by Letters Patent K. Car. 1. 2 Salk. 309. 
created his Grandfather Earl of Banbury, and ſo ſhewed the Deſcent to pl. 1. 
him, and prayed Judgment of the Inditment, becauſe he was not named ag 336. 
arl. The Attorney General replied, that upon his Petition to the Carth. 297. 
Houſe of Lords to be tried by his Peers, the Lords diſmiſſed his Peti- Comb 273. 
tion, and diſallowed his Peerage, Cc. and upon Demurrer, the Repli- Ld. Raym, 
cation was held to be naught, and the Plea good, and the Indictment 3% 2. 
abated ; and in this Caſe the following Points were determined: 1ff, x;,, and 


That it was not neceſſary for the Defendant in his Plea to aver that Ban- gra V. 
nowles, al 


any Neceſſity that he ſhould be created of any Place. 2dly, That it was Frin.g W. L. 


not neceſſary for the Defendant to aver that he was unus Parium rgni NI in B. & 
Angliæ; for whatever is done under the Great Seal of England, ought 
to bear Relation to England; and to ſuppoſe him a Peer of Ireland, is 
a foreign Intendment, and ought to be rejected. 34/y, That the Con- Nats. 
cluſion of his Plea, & boc paratus eft werificare unde ex quo, without Bro. Aff. 2 40. 
prout patet per Recordum, or producing a Writ to certify that he was an3s5 H. 5. 46. 
Farl, was ſufficient; (5) though Baron or not Baron is regularly to bes Co. 53- 

| tried by the Record of his having fat in Parliament; but herein they N = 
Court took a Difference between a Creation by Writ, and that by Pa- Regiſt. 287. 
tent; and held, that in the latter Caſe his fitting or not fitting in Par-Cro. Car. 
liament was not material, as his Creation was by Patent, which gave2os. 
him all the Privileges of a Peer though he had never fat in Parliament ;(e) A Trial 


beſides his Plea does not barely conſiſt on Matter of Record, but the f 2 


Deſcents are Matters of (c) Fact which might be traverſed. and tried Ces fan 
by a Jury. 4thly. It was held, that the Replication did not avoid thepe by che 
Defendant's Plea, nor he concluded from his Peerage by the Order ofCountry, as 
the Houſe of Lords: 1½, Becauſe in an original Cauſe the Lords have where aDu- 
no juriſdiction, nor is there any, Precedents of their having ever abled by 


determined a Right of Peerage without a previous Petition to they... 
| 8 ES 5 King, 6 Co. 55 
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| RI VI | 
King, who is the Fountain of Honour, and the King's Reference to 
them. 2dly, That this Diſmiſſion can amount to no more than an Or. 
dinance of one Part of the Legiſlature, and ſuch Ordinance cannot di- 
veſt the Party of that in which he hath a Freehold and Inheritance, and 
in whoſe Advice and Services the King and Commonwealth are in- 
tereſted. 3d/y, That this Diſiniſſion does not amount to a Judg- 
ment of Parliament, and therefore cannot be pleaded in Bar to the 
Defendant. TE | 


vent. 298, A Bill of Middleſex was iſſued 9 B. R. by an Attorney of the Court, 


Counteſs? sgainſt the Counteſs of H. which was diſcharged by Superſedeas without 
ray Seen Pleading ; becaule it appeared by the Record that ſhe was a Peereſs, and 
the Attorney conimitted for ſuing out the Proceſs. | | 


U 


2Ld. Raym. A Motion was made in the Behalf of the Lord Banbury for a Superſe- 


1247. deas to a Latitat which was iſſued out of the Court of B. R. againſt 
2 Salk. 512. him, and on which he had been taken; and to induce the Court to 
ach © grant it, they offered to produce an Exemplification of the Judgment 
in the Indictment in this Court againſt my Lord, and the Letters Pa- 
tent of Creation, and an Affidavit that my Lord was the ſame Perſon 
in the Record of the Judgment ; and it was alſo pretended, that if 
my Lord ſhould put in Bail he would be eſtopped to plead his Peerage ; 
but the Court denied the Motion, and the Ch. J. ſaid, that they could 
5 not take Notice that this Charles Knollys is Earl of Banbury ; that there 
Page 235 was a Difference between this Caſe and the Caſe of a Peer that had fat 
in the Houſe of the Lords. If my Lord had been ever ſummoned to Par- 
liament and had a Writ to ſhew, that there were no Diſpute about the 
Identity of the Perſon, it would have been reaſonable to have granted a 
| Superſedeas ; but in this Caſe of a Lord who has never fat, they could not 
do it ; for they could not try Peerage on a Motion, but his Lordihip 
might plead it, and pray a Super ſedeas. | | 
Salk. 3. pl.. Villars was arreſted as F. Villars Armiger, and pretended himſelf to be 
Smith v. Earl of Buckingham; and upon a Motion, the Queſtion was, How he 
Fillars. ſhould put in Bail ſo as not to eſtop himſelf ; & per cur. he need not join 
Stil. 454. in the Recognizance, and then there is nothing to eſtop him; for the Ac 


of others cannot conciude him. | 


5 4 loft. ic. If a Biſhop has Occaſion to plead to the Juriſdiction of a Court, he 


Skin. $21. muſt plead that he is unus de paribus hujus regni Anglie ; for he has no 
Patent to produce in Teſtimony of his Peerage, but is only a Peer ra- 
tione Baroniæ, which he holds in Jure Eccle/iz ; otherwiſe of a temporal 

Peer. . | | | 
M. 7Geo.z. In the Caſe of Colonel Pitt who was arreſted two Days after the 
Toles 4. Her. Diſſolution of that Parliament of which he was a Member, and which 
Jeants Inn, Was held to be within Time of Privilege, the Queſticn of the greateſt 
2 Barnard, Difficulty was, How he ſhould be relieved, and whether he could not be 
K. B. 423, diſcharged on Motion without bringing his Writ of Privilege ; and 
433» 448. it was held by ten Judges, that though a Writ of Privilege was here- 
om: XP. tofore held a fure and legal Remedy, that notwithſtanding, and eſpeci- 


1 ally ſince the Statute 12 C13 W. 3. cap. 3. which expreſsly provides, 
Forteſc. Rep. that no Perſon intitled, c. ſhall be arreſted during Time of Privi- 


159, 342. lege, that he might be be on Motion; for the Judges are ta 
take Notice of every Act of Parliament, and to take Care that they be 
duly executed; and this Method was ſince the making of the above- 
mentioned Statute thought more adviſeable by the Judges than a Plea 
or Writ of Privilege, as the Act does not make the Proceſs void, but 
only avoidable ; and as there could be no Plea to a Proceſs for Irregu- 

| larity which is aided by the Appearance of the Party, 10 Mod. 86. Sir. 
155. 2 Str. 989, 1072. and this Caſe was compared to an Arreſt of 
an Ambaſſador's Servant contrary to the 7 Ann. c. 12. . 3. 2 1 


5 PRIVY IL E GE 
988. Forteſe. Rep. 163. Com. Rep. 446. and to an Arreſt on a Sunday 

againſt the Statute 29 Car. c. 7. and to other Caſes of Privilege, as when 
2 Juror or Witneſs, or the Plaintiff himſelf, is arreſted in going to or re- 
turning from the Court; which are all diſcharged upon Motion, + + A Mem- 

| 2 | e | ber arreſted 

may be diſcharged without a Writ of Privilege on Motion. Fort. 342. & vide Fort. 189. Stra. g85. 
Rep. Temp. Hard. 28. But it is on filing common Bail; for it is a Diſcharge to his Perſon, not 
to the Suit. Fort, 342. A Scotch Peer (not one of the Sixteen) ſhall be diſcharged on Mo- 
tion. Lord Mor dington's Caſe. Fort. 165.——If a Member is illegally taken and detained by Pro- 
ceſs of B. R. and is brought by Habeas Corpus to be charged in Execution in C, B, they will remand 


| him, that he may be diſcharged in B. K. Barnes 199. 


6. What ſhall be deemed a Breach of Privilege. 
The Privilege, Order or Cuſtom of Parliament, either of the Upper 13Co.63:54. 
Houſe or Houſe of Commons, belongs to the Determination or Deciſion hg 84 
N | " nſt. 16, 
only of the Court of Parliament; ſo that they are the proper Judges of Cro Car. 
all Breaches of Privilege, and of which the Courts of Weſtminſter only take 181, 604. 


Notice incidently. | 
And accordingly in the Caſe of Patty and others who were committed 2 Ld Raym. 
to Newgate for a Breach of Privilege in commencing and proſecuting 742%; . 
Actions at Common Law againſt the late Conſtable of (a) Aileſbury, „. rail 
the Court of K. B. by the Opinions of three Judges againſt Holt Ch. J. (a) See the 
refuſed to relieve or diſcharge them on a Habeas Corpus, this being a Caſe of 4/6- 


parliamentary Matter in which the Houſe of Commons are the ſole v. bite. 
; 6 Mod. 45+ 


Judges. | 5 2 Ld. Raya. 
fy 5 | | 7 | 938. 

So in the Caſe of one Ferrers, the Sheriff was committed for detaining Salk. 19. 

a Member in Execution. SN pl. 10. 


Dyer 61. 


2 But where in Aſſumpſit the Defendant pleaded the Statute of Limi- pa e256 
tations, and the Plaintiff replied that the Defendant was a Parliament. 85 23 
Man, Cc. the Plea was over- ruled; becauſe one may file an Original 25 George 
againſt a Parliament Man, and continue it down without any Breach of wa 
Privilege, here being no actual Moleſtation of his Perſon or Eſtate; and Lev. 111. 
that this ſhould be fo is of abſolute Neceſſity in order to fave the Bar Mod. 145. 
of the Statute, for ſuch Caſe not being provided by an Exception, the * 
Plaintiff would be barred of his Action, though he could not file an — 99 
Original. þ | | | Carch. 137. 
5 | | d. Raym. 
{ Now ſet 10 Geo. 3. e. 30. Privilege does not ſtay any Proceedings. 1113. S. CG. 


So a Man whilſt Member of Parliament may alien his Eſtate by Fine Ld. Raym, 
with Proclamations ; and a Perſon who has a Right may be neceſſitated to , rx a 
commence an Action to fave the Bar that would incur againſt him by the J- 
Statute of 4 H. 7. c. 24. „ „ PI 
So one may commence an Action againſt a Member of Parliament that is Ld.Raym, 
Execiitor. - -. - ES 1 


7. Of the Proceedings in Courts by and againſt Perſons entitled 10 
| Privilege of Parliament. 


By the Statute 12 £9 13 WW. 3. cap. 13. ſe@. 1. it is enacted, „That 


© any Perſon may proſecute. any Suit in any of his Majeſty's Courts at 
* Weſtminſter or Chancery or Exchequer, or the Duchy Court or in the 
Court of Admiralty ; and in all. Cauſes matrimonial and teſlamentary 

Vor, IV, | . e 
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4 in the Court of Arches, the Prerogative Courts of Canterbury and York, 
and the Delegates, and all Courts of Appeal, againſt any Lord of Par- 
4 ljament, or any of the Knights, Citizens, and Burgeſſes of the Houſe of 
„Commons, or their Servants or any other Perſon intitled to Privilege ot 
Parliament, at any Time immediately after the Diſſolution or Proroga- 
« tjon of Parliament until a new Parliament ſhall meet, or the fame be 
&« re-afſembled, and immediately after any Adjournment of both Houſes 
« for above fourteen Days until both Houſes ſhall meet; and the ſaid 
«© Courts may, after ſuch Diſſolution, Prorogation, or Adjournment, pro- 
« ceed to give Judgment, and to make final Decrees and Sentences there- 
e upon; any Privilege of Parliament notwithſtanding. | | 
See. 2. Provided that this Act ſhall not ſubject the Perſon of any of 
the Knights, Citizens, and Burgeſſes, or any other Perſon intitled to 
Privilege of Parliament, to be arreſted during the Time of Privilege; 
e nevertheleſs if any Perſon _— Cauſe of Action or Complaint againſt 
« any Peer, ſuch Perſon after ſuch Diſſolution, Prorogatton or Ad- 
« journment as aforeſaid, or before any Seſſions of Parliament, may have 
« ſuch Proceſs out of his Majeſty's Courts of King's Bench, Common 
« Pleas and Exchequer againſt ſuch Peer as he might have had out of 
« Time of Privilege; and if any Perſon have Cauſe of Action againſt any 
„of the Knights, Citizens, or Burgeſſes, or any other Perſon intitled to 
Privilege of Parliament, after any Diſſolution, Prorogation, or ſuch 
« Adjournment, c. ſuch Perſon may proſecute ſuch Knight, Citizen, or 
« Burgeſs, or other Perſon intitled to Privilege, in his Majeſty's Courts of 
« K. B. C. P. and Exchequer, by Summons and Diftreſs Infinite, or by 
„Original Bill and Summons, Attachment and Diſtreſs Infinite, which the. 
«* ſaid reſpective Courts ate impowered to Iſſue, until they enter a common 
Appearance, or file common Bail; and any Perſon having Cauſe of 
« Suit or Complaint may, in the Times aforeſaid, exhibit any Bill or Com- 
_ * plaint againſt any Peer, or againſt any of the ſaid Knights, Citizens, or 
Page 237 Burgeſſes, or other Perſon intitled to Privilege, in the“ Chancery, Ex- 
% chequeror Duchy Court, and proceed thereupon by Letter or Subpæ na 
« as uſual ; and upon leaving a Copy of the Bill with the Defendant, or 
s at his laſt Place of Abode, may proceed thereon, and for Want of an 
„% Appearance or Anſwer, or for Non-performance of any Order or De- 
*« cree, may ſequeſter the Eſtate of the Party, as is uſed where the De- 
*« fendant is a Peer, but ſhall not arreſt the Body of any of the faid Knights, 
Citizens and Burgeſſes, or other privileged Perſon, during the Continu- 
* ance of Privilege of Parliament.“ | 
And fe. 3. Where any Plaintiff ſhall by reaſon of Privilege of 
„ Parliament be ſtayed from proſecuting any Suit commenced, ſuch 
« Plaintiff ſhall not be barred by any Statute of Limitation, or nonſuited, 
„ diſmiſſed, or his Suit diſcontinued for Want of Proſecution, but ſhall 
« upon the Riſing of the Parliament be at Liberty to proceed. 
See the Sta- And ſed. 4. No Suit or Proceeding in Law or Equity againſt the 
iutes 2 3 King's original and immediate Debtor, for the Recovery of any Debt 
_— is, „originally and immediately due to his Majeſty, or againſt any Perſon 
3 * „% liable to render an Account to his Majeſty, for any Part of his Reve- 
 * nues, or other original or immediate Duty, or the Execution of any 
„ ſuch Proceſs, ſhall be impeached or delayed by Privilege of Parliament; 
yet ſo that the Perſon of ſuch Debtor or Accountant, being a Peer, 
t ſhall not be liable to be arreſted, or being a Member of the Houſe of 
Commons, ſhall not, during the Continuance of Privilege, be arreſted 
Ss © © by any ſuch Proceedings.“ %%% ns 4 
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againſt a Member that has Privilege of Parliament, yet if a Parliamen 


Cuſtodia Mareſcalli. 


= I V1 I. Fel E. 
See. 5. This Act ſhall not give any Juriſdiction to any Court to hold 


« Plea of any real or mixed Action in other Manner than ſuch Court 


« might have done before. | + By flat 
8 = 3 11 Geo. 2. 
c. 24. Perſons intitled to Privilege may be proceeded againſt in any Court of Record in PVales, or in 
the Counties Palatine. By 10 Geo. 3. c. 50. (a beneficial Act procured by Lord Mansfield) Peers and 
Members may be ſued at any Time, and the Suit ſhall not be impeached or ſaid by Privilege; but 
the Perſon not to be impriſoned, —The Court may order the Iſſues from Time to Time to be ſold, 


and Plaintiff's Coſts to be paid, and the Refidue retained till the Purpoſe of the Writ anſwered, and 


then the Iſſues or Money returned. Rule of Court of B. R. or C. P. or Exchequer, may be inforced 


by Diſtreſs infinite. | 


It hath been always held, that a Peer is to put in his Anſwer to a Bill in þ 
Equity, on his (a) Honour only, and not on his Oath ; but when he 126% 3 
(V examined as a Witneſs, he muſt be ſworn, _ | it was reſolv- 

ed by the 


Houſe of Lords, that the Nobility of this Kingdom are of ancient Right to anſwer in all Courts as 


| Defendants, upon Proteſtation of Honour only, and not upon the common Oath, W, Jon. 155, 


Forteſc. Rep. 395. (6) Dyer 314. Jon. 153. 2 Mod. 99. 3 Keb. 631. 


Alſo if a Peer is by Order of Court to be examined on Interrogatories, or + Rs 813. 
reem. 


to make an Affidavit, the ſame muſt be on Oath. 
| A | | 422. pl. 566. 


vide Proced. 

| | | ED 4 Chan. 92s 

As where the Lord Stourton brought a Bill againſt Sir Thomas Meers to will. Rep. 
compel him to a ſpecific Performance of Articles for the purchaſing of 146. pl. 39. 
Lord Stourton's Eflate, Sir Thomas in his Defence inſiſted, that there were 2 Salk. 513. 
Defects in Lord Stourton's Title to the Eſtate ; and it being ordered that; +, 
Lord Stourton ſhould be examined on Interrogatories touching his ſaid Meersv. Ld. 

Title, it was objected, that Lord Stourton, being a Peer of the Realm, Stourton. 


- ought to anſwer upon Honour only; but it was ruled by Lord Harcourt, 


that though Privilege of Peerage did allow a Peer to put in his Anſwer 


upon Honour only, yet this was reftrained to an Anſwer ; and that as to 


all Affidavits, or where a Peer is examined as a Witneſs, he muſt be upon 
his Oath ; and that this Examination upon Interrogatories, being in a 


| Cauſe wherein his Lordſhip was Plaintiff, to enforce the Execution of an 
Agreement, as his Lordſhip would have Equity, ſo he ſhould do Equity, 


and allow the other Side the Benefit of a Diſcovery, and that in a legal 
Manner; and accordingly ordered Lord Stourton to put in his Examination 


on Oath, | 


It hath been held, that though a Court of Equity will not + proceed Vern. 329. 
t Obſerve 


ED | . . hi 
Man ſues at Law, and a Bill is brought here to be relieved againſt that ne 


Action, the Court will make an Order to ſtay Proceedings at Law till 3. c. 50 
Anſ wer or further Order. „ a | 
F. T. being choſen a Burgeſs for Buckingham, and having a Trial at“ Page 238 


Bar to be had on Tueſday before the Sitting of the Parliament, moved toRaym. 12. 
have his Privilege allowed him; but was denied in regard the Parliament Sid. 42. S. C. 


was not ſitting nor to ſit till after the Trial had. 


It hath been held, that in an Action founded on the abovementioned = _ 1. 


Statute 12 13 W. z. c. 13. the Defendant ſhall have an Imparlance ; verb 
and it was ſaid in this Caſe, that the Practice is to file a Bill in Nature of a, — f 


ſpecial Capias againſt the Defendant, and then to ſummon him; and if he de. 
appears upon ſuch Summons, the Plaintiff may declare againſt him, as in 


Peers are intitled to a Letter Miſſive, which Method was introduced Jenk. 107, 


| upon a Preſumption that Peers would pay Obedience to the Chancel- 
lor's Letter; and is founded on that Reſpe& that is due to the 
Peerage. | : . 


8 2 If 


„ IL EG 3 
If the Lord doth not appear upon the Letter, a Subpena on Motion is 
awarded againſt him; becauſe no ſubſequent Proceſs can be awarded but 
upon a Contempt to the Great Seal ; and the Chancellor's Letter is only 
ex Gratia, ne | 5 
1 Vent. 342. If, on the Service of the Subpœna, the Peer doth not appear, or if he 
Har. Chanc. appears and does not put in his Anſwer, no Attachment can be awarded 
1 againſt him, becauſe his Perſon cannot be impriſoned; but the Proceedings 
66, 66. mult be by Sequeſtration, unleſs Cauſe, Cc. and this is regularly made 
3Seld, 1543. out, upon Affidavit made of the Service of the Letter and the Subpæna, 
| though ſometimes it is moved for without, fince the Peer may ſhew Want 
of Service at the Day aſſigned to ſhew Cauſe why the Sequeſtration ſhould 
not iſſue ; and this Order for a Sequeſtration is never made abſolute with- 
out an Afﬀidavit of the Service of the Order to ſhew Caufe, and a Certifi- 
cate of no Cauſe ſhewn. „ i 
A Bill being filed againſt a Peer or Peereſs, the firſt Application is for 
my Lord Chancellor's Letter returnable in Term- Time; or it may be in- 
mediate, if the Peer or Peereſs lives in Town; but in this Caſe there muſt 
be an Affida vit, that the original Letter is left with the Peer at his Houſe, 
with the Copy of the Petition as anſwered ; and therewith alſo is left an 
Office-Copy of the Bill ſigned by the Six Clerk; for if the Bill is not ſigned, 
the Service is irregular. | 
This Letter is only a Compliment, and no Proceſs to found Proceed- 
ings on; ſo that a Peer may appear or not, as he pleaſes ; if he fails a 
Subpena iſſues againſt him, and his Time for appearing and anſwering 
being out, an Attachment muſt be actually ſealed and entered againſt 
him, though never executed, to ground a Sequeſtration upon. It is a 
Motion of Courſe for a Sequeſtration upon an Attachment for Want of an 
Anſwer. | . | Cas EL 
The Peer muſt be perſonally ſerved with this Order, and he hath eight 
Days to ſhew Cauſe after perſonal Service of the Order; if no Cauſe, the 
Order is abſolute ; but if the Sequeſtration is for Want of an Appearance, 
and he appears, the Plaintiff muſt run the fame Race over again for Want 
of an Anſwer, and the Peer muſl pray Time to anſwer, as Suitors do, 
The Proceeding is the fame againſt a Member of the Houſe of Com- 
mons ; there the Party proceeds by Way of Sequeſtration, only with this 
Difference, that inſtead of a Letter there is always a Subpœna ſued out; 
and when a Cauſe either againſt a Peer or a Commoner ſtands in the Paper, 
| and is called, and cannot proceed (Privilege being inf) the Court never 
ſtrikes it out as they do in other Caſes ; where the Party is not ready, they 
let it ſtand over from one Term to another, *till Privilege is out, and never 
Te put the Party to ſue out a new Subpena to hear Judgment ; and the Di- 
* page 230 rection of the Court to the Regiſter is to put all privileged * Cauſes 
+ This was (which have been put off on that Account) the very firſt Cauſes in the 
before 10 G. Paper when the Court fits after Privilege is out. TS 6h 
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c. 50 8 | | | 
3 That Privilege ſhall not delay Proceedings in Law, Equity, or Eccleſiaſtical Courts. 


Will. Rep. A Sequeſtration was granted, unleſs Cauſe, againſt the Lord Clifford 


555, for Want of an Anſwer; he afterwards put in an Anſwer, which being re- 
Fa.Chfar's ported inſufficient, it was moved for a Sequeſtration abſolutely, an infuffi- 


Caſe, cient Anſwer being as no Anſwer ; but the Court thought it a Hardſhip 
in the Caſe of a Peer or Member of the Houſe of Commons, that a Se- 
queſtration, which in ſome Reſpects is in Nature of an Execution, ſhould 

be the firſt Proceſs againſt them; and therefore allowed, that in Caſe of an 
Anſwer which is reported inſufficient, the Plaintiff is to move again de 
novo, for a Sequeſtration V/. . 
| c 


PN T 
" It was moved for a Sequeſtration Ni, for Want of an Anſwer, againſt Will. Rep. 
2 menial Servant of a Peer of the Realm, as the firſt Proceſs for Contempt, 535 Pl. 155. 
in the ſame Manner as in the Caſe of the Peer himſelf; and though the 
Motion was granted by the Maſter of the Rolls, yet the Regiſter refuſed 
to draw it up as thinking it againſt the Courſe of the Court; which being 
moved again before the Lord Chancellor, his Lordſhip, upon reading the 
Statute 12 © 13 V. z. c. 13. likewiſe granted the Motion, it appearing to 
be both within the Meaning and Words of the Statute ; and if it were not 
ſo, as it was plain no Attachment would lie againſt their Perſons, conſe- 
quently there would be no Remedy againſt them, and they would have a 
greater Privilege than their Lord, if the Proceſs againſt ſuch menial Ser- 
vant were to be a Subpœna. 9 1 F lt is ſaid a 
| en. | Member of 
Parliament may be ſued in C. B. by Bill. Dawkins v. Burridge, M. 13 Geo. Stra. 734. Ld. Ray m. 1442. 
By ſtat, 4 Geo. 3. c. 33. The Creditor of a Member, a Merchant, may on Affidavit ſue out a Writ, 
and ſerve him, and if he does not make SatisfaCtion in two Months, he ſhall be Bankrupt from the 


Time of Service. - Merchant committing Act of Bankruptcy, Creditors may ſue out Commiſſion, 
and Commiſſioners proceed, notwithſtanding Privilege. - But the Perſon ſhall not be arreſted or im- 


priſoned, except for Caſes made Felony by the Bankrupt Acts. 


+*PROHIBITION.. Pew 


rived from the Crown, and the Adminiſtration of Juſtice is F N 
| committed to great Variety of Courts, hence it hath been the 3 
Care of the Crown, that theſe Courts keep within the Limits and Bounds 2 Jon. 213. 
of their ſeveral Juriſdictions preſcribed them by the Laws and Statutes of Skin. 628. 
the Realin ; and for this Purpoſe the Writ of Prohibition was (a) framed; (a) And is of 
which iſſues out of the Superior Courts of Common Law to reſtrain Inte- great Anti- 
rior Courts, whether ſuch Courts be Temporal, Eccleſiaſtical, Maritime, 1 car 
Military, c. upon a Suggeſtion that the Cognizance of the Matter. be- ment — 
| longs not to ſuch Courts; and in caſe they exceed their Juriſdiction, the ed againſt 
Officer who executes the Sentence, and in ſoine Caſes the Judges that the Biſhop 
give it, are in ſuch ſuperior Courts (5) puniſhable, ſometimes at the Suit znd Official, 


| \ S all external Juriſdiction, whether Eccleſiaſtical or Civil, is 9-2 a ou. 
N. B. 30. 


of the King, ſometimes at the Suit of the Party, ſometimes at the Suit pg. hokling 
| TS. , | | | ea after a 
of both, according to the Nature of the Caſe, _ | Prohibitioo. 

2 Rol. Abr. 


280, (6) Eccleſiaſtical Courts holding Plea by Fraud of Matters of which they had not Cogai- 
zzance, were puniſhable in the Star- Chamber. Dav. 52. 


The Reaſon of Prohibitions in general is, that they preſerve the RightShow. Par. 
of the King's Crown and Courts, and the Eaſe and Quiet of the Sub- Ca. 63. 
ject; that it is the Wiſdom and Policy of the Law, to ſuppoſe both beſt 
preſerved when every Thing runs in its right Channel, according to 

the original Juriſdiction of every Court; that by the ſame Reaſon that 
8 | | 883 


PROHIBITION. 
one Court might be allowed to incroach, another might; which could 
produce nothing but Confuſion and Diſorder in the Adminiſtration of 
uſtice. 

+ Ia. 602. So that Prohibitions do not import that the Eccleſiaſtical or other Infe- | 
Rol. Rep. rior Temporal Courts are alia than the King's Courts, but ſignify that the 
f wg It. 120 Cauſe is drawn ad aliud examen than it ought to be; and therefore it is al. 
ray 8 ways ſaid in all Prohibitions (be the Court Eccleſiaſtical or Temporal to 
' Which it is awarded) that the Cauſe is drawn ad aliud examen contra Co. 

ronam & Dignitatom Regiam. | 


Under this Head we ſhall Sener: : 


(A) That Courts may grant a Pꝛohibition. 241. 
(B) Chether the granting a Pꝛohibition be dil⸗ 
cretionarp oz ex debito juſtitiæ. 242. 
(c) Who have a Right to ſuch Krit, and may 
demand it. 243. 
O) Who map join in ſuch CAlrit. 275 
(E) Df the Suggeſtion and Manner 0 obtaining 
a Prohibition. 244. 
 *Pagez41* (F) hen to be gꝛanted abſolutely, 02 hoc uſque 

Il only, and therein of diretting the Party to 

=_ declare on his Pꝛohibition. 247. 7 

—_— (8 > = than one ſuch Crit is to be 

5 awarded. A 

. (H) At what Tine to be nzanted ; and therein | 

-| — what Caſes it may be granted. after Sen- 

| | ence. 249. 

(J) To what Courts a P ohibition map be 
awarded; and therein, that the — . 
Courts are to determine the Boundaries of 

_ all Inkerioꝛ Juriſdittions, 250. 

(T) Pꝛohibitions to Jnferioz Tempozal Courts 
in what Jnftances to be gzanted, 253. 

(I) Pꝛohibitions to the piritual Court in 
what Inſtances. 25. 5 


And herein, 


1. Where they meddle with a Matter purely Tem- 
poral. 25 ö. b 

2. Where they determine on a Matter of Freehold. 2 56. 

3- In what Caſcs a Prohibition lies when they deter- 
mine on Criminal Offences. . 257. 
4. Where the Eccleſiaſtical Courts determine on Acts 
of ment. 25 8. 
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o n n EN 
5. In what Caſes they have a concurrent Juriſdiction, 
and may determine Incidents. 259. | 
(I) The Dffence of paying Dilobedience to a 
 Paohibition, 262, = 


— 


() What Courts may grant a Prohibition. 


\HE Superior Courts of Weſtminſter, having a Superintendency F. N. B. 53. 
over all Inferior Courts, may in all Caſes of Innovation, c. award 4 Iaſt. 71. 
a Prohibition; in this the Power of the Court of B. R. has never been | 
doubted, being the Superior Common Law Court in the Kingdom. 
| Alſo the Court of Chancery may award a Prohibition, which may iſſue, -Probch: 
(a) as well in Vacation as in Term-Time, bug ſuch Writ is returnable into How, ol. "gf 
g. R. or C. B. „ 4 loft. 81. 
| | Will.Rep.43. 


(a) If one be ſued in an Inferior Court for a Matter out of the Juriſdiction, the Defendant may either 

have a Prohibition from one of the Common Law Courts of Weſtminſter Hall; or in regard this may 
happen in a Vacation, when only the Chancery is open, he may move that Court for a'Prohibition ; 
but then it muſt appear by Oath made, that the Fact did ariſe out of the Juriſdiction, and that the 
Defendant tendered a foreign Plea, which was refuſed; and if a Prohibition has been granted out of 
Chancery improvide, and without theſe Circumſtances attending it, the Court will grant a Super /e- 


deas thereto, Will. Rep. 476. pl. 135. 


As the Juriſdiction of the Court of C. B. is founded on Original Writs | 
iſſuing out of Chancery, it hath been heretofore (5) doubted, whether (5) Bro. Pre- 
this Court could without Writ or Plea depending award a Prohibition; %%, 


but this Point has been (c) determined by the unanimous Senſe of all the 5 163. 
Judges, wiz. That this Court may upon a Suggeſtion grant Prohibitions, 3 
to keep as well Temporal as Eccleſiaſtical Courts“ within their Bounds“ Page 242 
and Juriſdictions, and that without any original Writ or Plea depending; . 
the Common Law being, in theſe Caſes, a Prohibition of itſelf, and ſtand- 2 Sg 


ing inſtead of an Original. Bro. Conſul- 


| | tation, pl. 3. 
4 Inſt. 99. 2 Brownl. 15,——Prohibitions for incroaching Juriſdictions iſſue as well out of the C. B. 
as B. R. Vaugh. 157. per Vaugh. Ch. J. | : 


| Accordingly it hath been adjudged, that a Prohibition ought to be 

granted by the Court of C. B. to the Court of Delegates, for ſuing there 4 Rot 240 
to avoid an Inftitution of a Clerk to. a Church in Lancchſbire, after Induc- 315. Hue. 
tion made of him thereto, though the Quare Impedit for this Church could ren's Caſe. 


not be brought in C. B. but only in the County of Lancafter ; becauſe 3 
T. An 


the Title of the Advowſon was not queſtioned by this Prohibition, but 

, . , there ſaid 
the Intruſion upon the Common Law, of which this Court has ſpecial, He 
l : y Heb. that 
Care, OE | the Party 
might likewiſe have a Prohibition out of the Duchy Court. 


But as to the Courts of B. R. + and C. B. this Difference hath been 
made, that in the firſt of thoſe Courts a Prohibition may be awarded Die 6 
| | UPON ZBrawwn, 
Palm. 422. 
Latch 114. S. C. 


Þ+ Where a Prohibition is moved for, the Method is for the Party to file a Suggeltion in Court, 
ſtating the Proceedings that have been had in the Court below, and then ſuggeſting the Reaſon why x 
he prays the Prehibition; upon this the Court grants a Rule for the other Party to ſhew Cauſe Why 
a Writ of Prohibition ſhould not iſſue; and if it appear to the Court that the Surmiſe is not true, 


ar not clearly ſufficient to ground the Writ upon, they will deny it; otherwiſe they will — -_ 
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 PFROHIBITION. 
(4) Thet if upon 2 (a) bare Surmiſe, without any Suggeſtion on Record; and ſuch 


it be inſiſted Writ is only in Nature of a Commiſſion prohibitory, which is (6) diſcon- 


on, 2 Pro- tinued by the Demiſe of the King; but that as to a Prohibition Iſſuing 


Ine of C. B. the Suggeſtion muſt be on Record, and therefore is conſi- 


ed for till dered as the Suit of the Party, and in which he may be nonſuited, and 


the Suggeſ- is not diſcontinued by the Demiſe of the King. 

tion be en- | „„ | ED 3 | 
tered on the Roll. Salk, 136. per Holt Ch. J. (5) But if an Attachment iſſues upon ſuch Pro- 
Hibition, or the Party puts in Bail, then it becomes a private Suit, not diſcontinued by the Demiſe 
of the King; and after ſuch Proceeding the Party may be nonſuited, though not before. Palm. 423. 


Latch 114. fer Dodderidge and Jones. 


Palm. 525. If the King's Farmer, or a Copyholder of the King's Manor, be ſued in 

08 7 the Eccleſiaſtical Court for Tithes, upon a Suggeſtion in the Court of Ex- 

339. chequer that he preſcribes to pay a certain Modus in Lieu of Tithes, he 

tet Mall have a Prohibition out of the ſaid Court, and ſuch Modus ſhall be 
| tried there, | e. Dp 0 

Sid. 92. The Grand Seſſions of North Wales may ſend a Prohibition and write 

but for this to the Spiritual Courts there, as well as the Courts here may, 


1 - 


wide Cro. | 
Car. 331. Jon. 330. Vaugh. 411. 


— 


() Whether the granting a Pzohibition be di- 
kretionarp, oz ex debito juſtitis. 


Hob. 65. in JT is laid down in Hob. that though a Surmiſe be a Matter of F act, and 


N triable by a Jury, yet it is in the Diſcretion of the Court to deny a 
v. Caſtle rohibition, when it appears to them that the Surmiſe is not true. Vide 


Birmidge the Note fe upra. 


Chapel, + > JE | 5 Ps | 
This Authority has been often quoted in Queſtions of this Kind, 
Winch 78. : 3 | 
it is ſaid to and in ſome Caſes denied to be Law; but yet it ſeems the better Opi- 
be a Matier nion, and to have been ſo holden by the greater Number of our 
diſcretiona- Judges, that the awarding a Prohibition is a Matter diſcretionary, that 
2 in is, that from the Circumfiances of the Caſe the Superior Courts are at 
Si 


56. “ Liberty to exerciſe a legal Diſcretion herein, but not an arbitrary one, 


Prohibitions in refuſing Prohibitions, where in ſuch like Caſes they have been 
are ſaid by | 5 | | = 


the Judges to be ex debite juſtitiæ, and not de gratia. In Raym. 92. Hide Ch. ]. affirms, that a 
Prohibition is ex gratia, but Keling and Twiſden poſitively denied it.—Saik. 33. pl. 6. Comb. 148. 
they are heid to be diſcretionary.—Ld. Raym. 220; $78. it is ſaid by Holt Ch. ]. that Hale and Wind- 


| ham heid Prohibitions to be dilcretiona:y in ali Cates, And of this Opinion is Hit; and ſo in Ld. 


Raym. $86, 


— 


granted, 


— 


Rule abſolute for che Prohibition; and if the Matter be doubtful, they will order the Party to declare 
in Prohibition. Hob. 67. When the Court inclines to grant the Motion for a Piohibition, the De? 
fendant has a Sort of Right to inſiſt that the Plaintiff ſhall declare; but where the Court inclines 
againſt the Motion, the Plaintiff has not any ſuch Right, for there might be Judgment by Detault, 
and the Court be obliged to prohibit, againſt their own Opinion; and it is not any la jury to the Plain- 
tiff, as he may apply to another Court. Rex v. Epiſc. Ely. M. 30 Geo. 2. Where the Party 
is ordered to declare in Prohibition he ought not to take out the Writ, but ſerving the other Side with 
Rule is ſufficient; and if in that Suit he obtain Judgment, the Judgment is fte Prohibitio, other- 
viſe it is gued eat conſultatio : Therefore if the Party be excommunicated, the mandatory Part of the 
Writ, to aſſoil the Party, is not to be obeyed till after Trial had. The Dean and Biſbop of Wells. 
M. 25 Geo. 2.——In Cates of Tithe, and ſuch Sort of Matters, where many Things are in Contro- 
verſy, it is very frequent to order the Prohibition to ſtand as to Part, and a Conſultation to go as to 
©:her Part.— In Suits for Tithes.a Prohibition ſhall not be granted until a Copy of the Libel be deli- 
yeredto the Judges. 2 & 3 E. 6. c. 13. ſ. 14. | | EY 


r nir 
1 granted: or where by the Laws and Statutes of the Realm they ought to Page 243 
be granted. 5 ; | 8 | = : 
It hath been determined in the Houſe of Lords, that no Writ of Er-Ld. Raym. 
tor will lie upon the Refuſal of a Prohibition; but when a Conſultation is 645 8 _ 
awarded, it is with an Ideo conſideratum eft, and then a Writ of Error will prese 
8 3 r 
| : If a Maſter of a Ship ſues in the Admiralty for his Wages, and a Pro- Salk. 33. 
| hibition is moved for, upon a Suggeſtion that the Contract was made onpl. 4. 
Land, and the Court is of Opinion that a Prohibition ought by Law to be Carth. $18. 


granted ; in this Caſe they will not compel the Party to find (a) ſpecial Pag 74 e 
Bail to the Action in the Court above. | | "cc 
| Clay v. Snel- 


greet. (a) But Halt Ch. J. confeſſed that the Court had ſometimes interpoſed, and procured Bail 
to be given, but that was by Conſent. Ld. Raym. 578. 


If there is Judgment againſt a Simoniſt, who by the Aſſent of Parties is Comp. la- 
to continue for a certain Time on the Benefice, and who at the Expiration _ 43. 
of the Time refuſes to remove, but commits Waſte on the Houſe or Glebe, 95" 

a Prohibition to ſtay his doing Waſte may be had by the Patron, Incum- 
bent, or any other Perſon, becauſe that is the King's Writ ; and any one 
may pray a Prohibition for the King, and it is grantable ex debito juſtitiæ, 
and not in the Diſcretion of the Court. 1 t But vide 


ante page 
242. 


— 


(0) Who have a Right to ſuch Crit, and may 


= HE King may ſue for a Prohibition, though the Plea in the Spiri- F. N. B. 40. 
| tual Court be between two common Perſons, becauſe the Suit is in . 
Derogation of his Crown and Dignity. 


So if the Eccleſiaſtical Court will hold Plea of any Matter which be- 2 Inſt. 607. 
longs not to their Juriſdiction , upon Information thereof to the King's 
Courts, either by the Plaintiff, Defendant, or by a mere Stranger, a Pro- 

hibition will iſſue. A 55 | + A Prohi- 
| | | | | | „ bition pro 
defectu juriſdifionis is granted as well where the inferior Court has a Juriſdiction, but exceeds it, as 
where it has no Juriſdiction at all; for if the Judge of ſuch inferior Court do not a& agreeable to 
the Power he has, it is the ſame as if he had no Juriſdiction; therefore though the Court will not 
intermeddle with the Determinations of Viſitors, but preſume they have done right, while they keep 
within their viſitatorial Power; yet if they exceed it, or do nat act in a regular viſitatorial Manner, 
they will grant a Prohibition, Dean and Biſbep of Glouceſter. Tr. 24 Geo. 2.—Nete, where there 
is not any defectus juriſdictionis, but only triationis, the Defendant muſt plead it below, and have his 
Plea diſallowed betore he can be intitled to a Prohibition. Smith and Bradliy. E. 24 Geo. 2. | 


As if a Man libels in the Spiritual Court for a Matter which does not Rol. Abe. 
appertain to that Court, but to the Common Law, as a Matter of Frank- 312. 


tenement; yet he himfelf, againft his own Suit, may pray a Prohibition, Cee = 
and ſhall have it, 8 | | 12 Co. 56. 


So where the Plaintiff in the Spiritual Court brought a Prohibition to Cro. Jac. 
ſtay his own Suit there, for that he ſuing for Tithes by virtue of a Leaſe 3351. 
made by the Vicar of 4. for three Years, the Defendant claimed to be 1 283. 
diſcharged of tbe Tithes by a former Leaſe and Compoſition by Deed; Wire V. 22 
and in this Caſe it was held, that the Plaintiff himſelf may have a Pro- Cin. 

e | | | | hibition 
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bert's Caſe, bition, it ſhall be gran ted. | 


Allen 56. 


Pp R O HI B I T I O N. 


hibition to ſtay the Suit; for the Eccleſiaſtical Judges are not to meddle 
with the Trial of Leaſes or real Contracts, though they have Juriſdiction 
of the original Cauſe (viz. the Tithes) ; for the Leaſe is in the Reality, 
and is not merely accidental; and it makes no Difference, that the Plain- 
tiff bring this Prohibition to ſtay his own Suit; for if the Temporal Court 
has Knowledge by any Means, that the Spiritual Court meddles with Tem- 
poral Trials, a Prohibition ought to be awarded, ED 
2 Rol. Abr, If a Vicar ſues a Pariſhioner for Tithes in the Spir 
312. Ro- Parſon appropriate appears there (5) pro intereſſe ſuo, 


al Court, and the 
d prays a Prohi- 


(5) Cro.Eliz. 
251. Keilw. 110. | | . . 
* page 244 * If Leſſee for Years is ſued in the Spiritual Court for Tithes, he in 
Moor 915. Reverſion may have a Prohibition. RE | 
Cro. Eſiz. 55. | So 5 

March 22, But no Man is intitled to a Prohibition unleſs he is in Danger of being 
45.—A Pro- injured by ſome Suit actually depending; and therefore upon a Petition to 


bibition 2 the Archbiſhop, or other Eccleſiaſtical Judge, no Prohibition lies. 


ti met does 
not lie. 


O) Who may join in ſuch Crit. 


Ney 131. IF ſeveral Libels are exhibited againſt A. and B. in a Matter in which 


Leon. 286. I the Court hath not Conuſance, A. and B. cannot join in a Prohibi- 
Cro, Car. tion; ſo if the Griefs be ſeveral, as ſome Books ſay. 


3 28.0. But where the Vicar of A. libelled ſeveral Perſons ſeverally for Tithes, 
| 199: who joined in a Prohibition, ſuggeſting a Modus; and though the Court 


B d 
DE. held in this Caſe, that the Prohibition was not regularly brought, being 


Aſaton. in all their Names, when there were ſeveral Libels ; yet inaſmuch as this 
_ 13. was on a Cuſtom, and Matter triable at Common Law, in which the Ec- 
Bartues colefiaſtical Court was properly prohibited, though not in exact Form, they 


Caſe, 


I. P. ad- Tefuſed to award a Conſultation, but directed that the Parties ſhould put in 
Judged. ſeveral Declarations, as if there had been ſeveral Prohibitions, 
#5 So if A. libels againſt P. and C. for Defamation, and they ſue a Prohi- 


Ld. Raym. bition, they ſhall join in Attachment upon it; and it is no Objection to 


774% Ch, J. ſay, that the Defamation was ſeveral. 
& wide for 4 „„ 
this Vent. 266. Raym. 425. Comb. 448. 


Owen 13. Where two or more are allowed to join in a Prohibition, and one of 


ber Cur. them dies, the Writ thall not abate ; becauſe nothing is by them to be 


recovered, but they are only to be diſcharged, 


) Df the Suggeſtion and Manner of obtaining 
1 a Prohibition. 
2 Salk. £49. \ \ 7 HERE the Matter ſuggeſted for a Prohibition appears upon 
pl. 8. per VV the Face of the Libel, an Affidavit is never inſiſted upon; but 
Helt Ch. J. if it does not appear upon the Face of the Libel, or if a Frohibition A 

| | ED. | 5 moved 


r ROHI EBIT ION. 
moved for, for more than appears upon the Face of the Libel, to be out Will. Rep. - 
of their Juriſdiction, there ought to be an Affidavit of the Truth of the 1 


Suggeſtion... 
The Suggeſtion in the Temporal Courts may be traverſed. PR 
| | 2 Co. 44. 
Moor 825. Prohibition not to be granted upon Proceſs before Libel or Appearance. Salt. 38. 


. 8. Where it is in Nature of a Super ſedeat. Lev. 263. That a Perſon may alter his 
Suggeſtion, Show. 179.— Where a Variance batween the Libel and Suggeſtion is not material. 


Velv. 79. 


On Rule to ſhew Cauſe why a Prohibition ſhould not be granted to 2 Ld. Raym. 

ſtay a Suit againſt the Plaintiff in the Court of the Archdeacon of an, 

| Litchfield, for not going to his Pariſh- Church, nor any other Church, se 

on Sundays or Holidays, nor receiving the Sacrament thrice a Year, : 
upon Suggeſtion of the Statute Elig. and Toleration Act, and then qua- * Page 2 

lifying himſelf within the Act, and alledging that he pleaded it below, 82245 

and they refuſed to receive his Plea ; Cauſe was ſhewn, that this Fact was 

falſe, and that the Plaintiff was not a Diſſenter, nor had qualified hiniſelf 

ul ſupra, and therefore hoped the Court would not ſuffer the Rule to ſtand 

unleſs there was an Affidavit of the Fact; for by that Means any Perſon 

might come and ſuggeſt a falſe Fact, and ouſt the Spiritual Court of their 

Juriſdiction; which the Court admitted; and therefore for want of ſuch 

Affida vit the Rule was diſcharged. | | 5 

If a Plea to an inferior Juriſdiction be properly tendered, which they Skin. 20. 


refuſe, though this be a good Cauſe for Prohibition, yet an Affidavit muſt £5 * _ 
be made of the Refuſal. | | | : ud. — 


A Motion was made for a Prohibition to the Eccleſiaſtical Court of 4 Mod. 367. 
London, for calling a Woman Whore, upon a Suggeſtion that the Words | 
were actionable there by Cuſtom of the Place; but the Court would 
not grant a Prohibition without Oath made, that if any ſuch Words were 
ſpoken, it was in London, and not elſewhere. _ 

On a Libel for calling the Plaintiff Old Thief and Old Whore ; the De- Vent. ro. 
fendant ſuggeſted for a Prohibition, that if any ſuch Words were ſpoken, Pay v. Pitts: 
they were ſpoken at the ſame Time; but this Suggeſtion was held ill, be- 
cauſe the Words ought to have been fully confeſſed. | | 

By 2 & 3 Ed. 6. chap. 13. it is enacted, That if any Party at any (a) Re- 
« Time hereafter, for ary Matter or Cauſe before (a) rehearſed, limited, 23 12. 
« or appointed by this Act, to be ſued or determined in the King's Ec-, = 
« clefiaſtical Court, or before the Eccleſiaſtical Judge, do ſue for any c 20. ang 32 
« Prohibition to any of the King's Courts where Prohibitions before this H. 8. c. 7. 
« Time have been uſed to be granted, that then in every ſuch Caſe theto which this 
« ſame Party, before any Prohibition ſhall be granted to him or them, A refers. 
„ ſhall bring and deliver to the Hands of ſome of the Juſtices or 
« Judges of the ſame Court, where ſuch Party demanded Prohibition, 
the very true Copy of the Libel depending in the Eccleſiaſtical 
„Court concerning the Matter where the Party demandeth Prohibi- 
tion, ſubſcribed or marked with the Hand of the ſame Party, and 
«© undet the Copy of the ſaid Libel ſhall be written the Suggeſtion, 
% wherefore the Party ſo demandeth the ſaid Prohibition; and in caſe 
* the ſaid Suggeſtion, by two honeſt and ſufficient Witneſſes at the 
« leaſt, be not proved true in the Court where the ſaid Prohibition 
„ ſhall be granted and awarded, that then the Party, that is letted or 
« hindered of his or their Suit in the Eccleſiaſtical Court by ſuch Pro- 
„ hibition, ſhall, upon his or their Requeſt and Suit without Delay, 
have a Conſultation granted in the fame Cauſe in the Court where the 
_ * faid Prohibition was granted, and ſhall recover double Coſts and Da- 

mages. againft the Party that ſo purſued the ſaid Prohibition; ber 

| a 66 al 
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TCC 
& {aid Coſts and Damages to be aſſigned or aſſeſſed by the Court where 
« the ſaid Conſultation ſhall be fo granted; for which Coſts and Da- 
“% mages the Party to whom they ſhall be awarded may have an Action 
* of Debt by Bill, Plaint or Information, in any of the King's Courts of 
„„ - © ; „ BY 
In the Conſtruction of the above-mentioned Statute the following Opi- 
nions have been holden, . iD 
2 Inſt. 662. That this Statute referring to the Statutes 27 H. 8. c. 20. and 32 H. 8. 
Comp. In- c. 7. which extend to Tithes and Offerings generally, all ſuch Tithes and 
cumb. 600. Church-Duties as are mentioned in thoſe Statutes, are as much within this 
Dyer 170. b. Ad as if particularly enumerated. | 
Velv. 102. And therefore it extends to Prohibitions to Suits for ſmall Tithes as well 
2 Ld. Raym. as great. | | = N 
1172. F | | 3 55 
* Page 246 * So it hath been adjudged, that the Suggeſtion of a Modus decimandi 
Noy 148. Ought to be proved within fix Months, being within the Act. 
Noy 14 8 P | 
Yelv. 104. | : | | 
L. P. . 7 
Rol. Rep.zs. So where one that was ſued for Tithe of Hay in the Spiritual Court, 
Reynolds v. ſuggeſted for a Prohibition, that he was to pay ſo much upon an Arbi- 
Hay. trament; and it was held, that this Suggeſtion ought to be proved, as 
well as one made of a Modus decimandi: So on a Suggeſtion upon the 
Statute 31 H. 8. cap. 13. that Lands are Tithe-free, becauſe the Clauſe 
requiring the Proof of a Suggeſtion is general, and not limited to Real 
' Compoſition. _ 5 5 
ou 231. So upon a Suggeſtion, that the Suit in the Spiritual Court was for Tithes 
Heſtin „of Heath and Barren Ground improved within ſeven Years after the Im- 
Cro. Car, Provement, contrary to the Statute ; in this Caſe Proof of the Suggeſtion 
208. within ſix Months was held neceſſary. — | 
Comb. 147. But it hath been held, that there needs no Proof of the Suggeſtion 
(%) For this Where the Suit is for Tithes contrary to common Right, or where the (a) 
vid: Yelv. Contract of the Party is ſuggeſted. 1 + 7 


104, 119. | | | | 
2 Leon. 29. Brown. and Goulſ. 99. Hetl. 145. Rol. Rep. 15, 2 Keb. 134. Lit. Rep. 297. 


—— — —— — — 3 
0 __ 3 2 Rees. — 


: It hath been held, that the Suggeſtion need not be proved (5) ſtrictly, 
nor with preciſe Certainty as to all its Circumſtances ; but that if it be 
proved in Subſtance, or in ſuch a Manner as to (c) ſhew that the Eccle- 

(3) That ſiaſtical Court has not Juriſdiction, it is ſufficient. | 

Proof by 4; | | | | 
H earſay is ſufficient. Palm. 3797.—Or that it is ſo by common Fame. Noy 28. (e) As where 2 
Modus was alledged to be, that one ſhould pay 20s, in Satisfaction of Tithes, and the Proof was, 
that he ſhould pay 407. this was held ſufficient Proof; becaule thereby the Court above had 
ſufficient Juriſ-iQtion. Hetl. 100. So where the Suggeſtion was to pay 25. 6d. for Tithes, and the 
Witneſſes proved the Madus to be to pay 3s. this was held good by two Judges againſt one; becauſe 
it ouſted the Eccleſiaſtical Court of Juriſd tion Noy 44. Hetl. 110. & vide Yelv. 58. 2 Keb. 
57, 407. So it one ſurmiſe that the Inhabitants of B. (of which he himſelf is one / have paid a 
Medus, and the Proof be that he himſelf had paid it, this is ſufficient; becauſe it ouſts the Eccleſi- 
aſtical Court of its Juriſdiction. Noy 28. OE | | 
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2 Bulſt. 154, The Suggeſtion muſt be proved by honeſt ard ſufficient Witneſs, which 

is required by the expreſs Words of the Statute ; and therefore the Teſti- 

mony of one attainted of Felony, excommunicated or convicted of Re- 

| cuſancy, is, as in other Caſes, to be rejected. „ SY 

M. 25 Car.z2. But it hath been held, that Perſons, ſuch as Pariſhioners of the Pariſh, 

inC. B. Cc. who may not be ſufficient and able Witneſſes at a Trial at Law, may 

_y v. He notwithſtanding be ſufficient Witneſſes to prove the Suggeſtion; the 
art, . | . , 2 

chief Intent of the Statute being to prevent frivolous and vexatious Sug- 

geſtions; alſo it hath been held, that after the Admitting and Record: 

54 1 2 OY E | 85 | ing 


. 
— 


A — to wg > bu whe 
LET — — T 
— — — 
— WO 2 — N 9 
n.8 . 3 — 
"7 ; 
= AS pe — 
— — 
— 
— ID 
— a, . 
2 RE - . 
1 d » — 8 we 0 


2 EI 
— ' N — 
2 -_ _ — 
S ——— 
= \ - _ N he? = 
— 
>. = — — — 
> oe: a” — F - 


Den —— JED : — Fane" 
r TY” 1 — : — 
3 7 7 — W — 
l RP . — 5 3 / I 
- A * 


- 


* 
- — 
ara 
2 


— 
w ＋ 
— © 2 
rr 


n 
* =p 5 


* wee) — 
ww 'Y 1) hy * — 
4 * 4 * 4 


Di. 


232 ů—ů—ů —³ðe 


Wg 
* , 3 
— Nr N 


— . — 


a r 1222 x 
4 - : 2 


— 
— wr - 
— os 

— — 


—_—— 
* .. - 
* ——— — 
Ar  "E 4 

=, Ip. ER 


— 
[a ? 


— ” — — 
ac, _—_ 


- - \ ww 
w7- — ne it; ̃ꝓ - 


5 
— 


r n S Nh 
ing the Proof of the Suggeſtion, nothing 1s to be objeQed againſt the Per- 


1 
ſons of the Witneſſes or their Evidence. 

If a Suggeſtion conſiſts of two Parts, it is ſaid to be ſufficient to produce Vent. 107. 
one Witneſs to the one, and another to another. | 

It hath been held, that the Six Months for Proof of the Surmiſe ſhall Hob. 179. 
be accounted according to the Kalendar; for that this being a Computa-Lit. Rep. 19. 
tion which concerns the Church, it is but reaſonable that it ſhould be done“ Mod. 58. 
according to the Computation uſed in the Eccleſiaſtical Law. | 

It is faid in (a) Moor, that the Time of Six Months given by the Statute ( Moor 
to prove the Suggeſtion, ought to be intended fix Months in Term-time, 5373. 
and that the Vacation ſhould be no Part of the Time ; but this hath been | 
ſince (B.) adjudged otherwiſe, and that the Time ſhall commence from the (b) Noy 20 
Teſte of the Writ of Prohibition, and not from the Time of the Rule, Id. * 


made for awarding it. 1172. 
2 Salk. 554. pl. 20, 656. pl. 2, 


"If the (c) Surmiſe be proved before one of the Judges within the fix, 30 
Months, although it be not recorded till after the fix Months by the(,)Thatit 
Court, it 1s well enough, | . 5 muſt be en- 
| 5 tered in the Office. 2 Show. 308. pl. 316. 


lt hath been held, that Proof which is not ſufficient may be ſupplied * Page 247 
by better Proof within the ſix Months, but not after. : Li owe 
The Party on Failure of Proof of the Suggeſtion, ſhall not only have 155: 


double Coſts and Damages, but alſo his (4) Coſts and Damages in the ( . 
Action he brings for the Recovery of them. | 8&9 W. 3. 


| C. 11. 

But if the Prohibition be grounded partly on a Modus, which needs Brownal. 
Proof, and partly on the Contract of the Parties, which needs no Proof, Goull: 99. 
there ought not to be double Coſts ; for the mixing the ContraR with the Velv. 119. 
Manner of tithing privileges the Whole. os | 

So where for a Variance between the Libel and Suggeſtion, a Conſul- Velv. 79, 80s 
tation was awarded, and double Coſts adjudged to the Defendant ; and 
this was held to be Error by the very Letter of the Statute, which gives 
double Coſts (e) only for want of proving the Suggeſtion, and for no?) Carth. 
other Cauſe. VV | 4563. 

So where a Prohibition was obtained upon a Suggeſtion which was not Latch 140. 
proved within the ſix Months, in which the Defendant took Iſſue with 83 
the Plaintiff, which was found for the Plaintiff; and in this Caſe it „„ 
teſolved, that the Defendant ſhould not have double Coſts for want of the 
Suggeſtion's being proved; for the Statute is, that he ſhall have a Con- 
ſultation and double Coſts; but in this Caſe he could not have a Conſul- 
tation, the Matter and Iſſue being found againſt him; but ought to have 
prayed a Conſultation upon the Suggeſtion's not being proved, and then 
ſhould have had his double Coſts, | 

The Surmiſe or Suggeſtion may be brought in by Attorney, and need Leon. 286. 
not be in proper Perſon, | 
A Prohibition is not to be granted the laſt Day of Term, but on * Rep 
xt a Rule may be obtained to ſtay Proceedings till the enſuing 436. 
erm, | 
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F) Then to be granted abſolutely, oꝛ hoc uſque : 
only; and therein of direfting the Party to 
declare on his Pꝛohibition. 8 


6 Mod. 308. DRohibitions are granted either abſolutely, or Sc uſque only till ſuch an 
P Act be done; the firſt of theſe is peremptory, and ties up the In- 

13 ferior JuriſdiQtion till a Conſultation be awarded; the ſecond is ip/o fade 
diſcharged upon complying with the Act, and that without any Writ of 
Conſultation. „ 5 1 85 

Vent. 232. When a Prohibition's moved for, becauſe a Copy of the Libel is denied 


2 Salk. 553. to be delivered, the Court requires that Oath ſhould be made of the De- 


pl. 19- nial, and the Prohibition is only guouſque the Copy is delivered, 8 

6 Mod. 308. A Prohibition guouſque they give Copy of the Libel, if it be granted 
before any Libel exhibited, does not bind them from exhibiting any Libel, 
and after they ſhall not proceed till they give a Copy of it. 


1d. Raym. A Prohibition was denied to be granted to the Admiralty Court, 


442. > 

H. g. upon a Suggeſtion that they reſuſed to give the Party ſued there a Copy 
ay 5" of the Libel, becauſe the (a) Statute extends only to the Eccleſiaſtical 

Courts.-: 5 

2 Ld. Raym. It was formerly held by all the Judges of England, that when there was 


991. fer Holt Proceeding ex officio in the Eccleſiaſtical Court, they were not bound to 


wr y dim give the Party a Copy of the Articles; but the Law is otherwiſe; for in 


in a like Caſe. ſuch Caſes, if they refuſe to give a Copy of the Articles, a Prohibition 
. ſhall go quouſgue they deliver it. | | 
*Page243 On (6) Motions for Prohibitions it is frequent in doubtful Caſes to 


{b)Cro.Eliz, grant them ui, or that the adverſe Party ſhould ſhew Caſe why they ſhould 


16, 94. not be granted; alſo in (c) nice and difficult Caſes it is uſual to dire& the 
5 Mod. 247. Plaintiff to (4) declare on his Prohibition, and ſo proceed to (e) Iſſue, 
— wy 4 oy that the Merits of the Cauſe may be brought before the Court with the 
Comyns 3. greater Exactneſs, and they thereby be the better enabled to judge of the 
pl. 3. Reaſonableneſs of granting or refuſing them. 8 | ED 
Comb. 376. S : | Rs | 

Will. Rep. 7. pl. 2. (e) Cro, Eliz. 736. 4. Mod. 151-2. Lev. 12g. Raym. 88. (d) Stile's 
Pract. Reg. 43. F. N. B. 44. (e) If the Jury, upon an Iſſue joined in a Prohibition de Modo deci- 
mand, find a different Modus, yet the Defendant ſhall not have a Conſultation ; for it appears that he 
ought not to ſue for Tiches in Specie, there being a Modus found. Vent. 32. h 


I Vide ante 242. n. 


Leon. 181. The Court is not obliged to give Direction for ſuch Declaration, 
_ are abſolute Judges of the Sufficiency or Inſufficiency of the Sug- 
geſtion. | | | . 


7 Mod rh N If the Declaration varies from the Suggeſtion, this is naught, and a 


114. © Conſultation will be awarded. + 
Leon. 128. | | 


for the Surmiſe is as the Writ, 


+ Where an Iſſue is joined on a Declaration in Prohibition, if the Jury find a Verdict for the Plain- 
tiff, yet they ſhall give no more than 1s. Damages; for it is in Nature of an Iſſue to inform the Con- 
ſcience of the Court; but aſter he has had Judgment, guod flet prohibitio, he may bring his Action 
upon the Caſe, and recover the Damages he has ſuſtained. Carter and Leeds, M. 2. Geo. 2,—— 
Coſts in Prohibition ſhall be taxed from the Suzgeſtion, ſo as to take in the Coſts of the Motion. The 
ſtat. 8 & 9 W. 3. c. 11. extends only to Cates after Plea pieaded, or Demurrer joined; but if there 
be Judgment by Default, and the Plaintiff have Damages on a Writ of Enquiry for the Contempt in 
proceeding after the Prohibition delivered, which is. confeſſed by the Deſault, he will be intitled to 


_ Colts at the Common Law. However, as this Part of the Declaration is no more than Form, Coſts 


re allowed only from the Time of the Rule for a Prohibition. Milli and Turner, Hil. 2 Geo. 1. 
C. B. Sir E. Bettiſen v, Dr. Hinchman, M. 7 Geo. 1. C. B. 5 ; 
| 3 (6G) TUhe- 


H R O H 1 n 1 T 1 0 N 


(6) Mhether moze than one ſuch Writ is to be 


Y the 50 E. 3. cap. 4. it is enacted, That where a Conſultation is 
e once duly granted upon a Prohibition made to the Judge of (a) 
* (a) Intended 
« Holy Church, that the (6) fame Judge may proceed in the Cauſe by Spiritua! 
« yirtue of the ſame Conſultation, notwithſtanding any (c) 'other Pro- Judge, and 
« hjibition (4) thereupon to be delivered; provided always, that the eee 
« Matter in the Libel of the ſaid Cauſe be not inlarged or otherwiſe (e) ter pt 
1 changed.“ | | | to the Court 
5 | . of Admiral- 
ty. 2 Brownl. 38. (5) Eccleſiaſtical Judge in general, or Perſon competent, and not the ſame 
individual Perſon. Poph. 159. Palm. 418. Latch 6, 786. (c) But if the firſt Prohibition was 
unduly obtained, as on Proceedings by Eng li Bill in Chancery, Sc. a ſecond Prohibition may be 
awarded notwithſtanding this Statute. Cro. Eliz. 736. (d) Whether proceeding out of the ſame 
Court or another, if for the ſame Cauſe, Cro, Eliz. 257. (e) 2 Rol. Rep. 207. 


This Statute hath been conſtrued to extend to thoſe Caſes where a Con-2 Brownl. 
ſultation hath been lawfully granted; that is, upon the Right and Merits 2% 247- 
5 . | Leon. 130. 
of the Thing in Queſtion, and not to ſuch Cafes where for Detect of Form, z Bulſt. 182. 
Miſpriſion of a Clerk, Miſpleading an Act of Parliament, &c, ConſultationsMoor 97. 
have been awarded. N 8 : 
8s if a Conſultation be awarded for Default of Proof of the Suggeſtion Jones 231. 
\ purſuant to the Statute 2 & Z E. 6. c. 13. the Plaintiff is not precluded, 77997 . 
but may bring (F) another Prohibition; for this Statute goes to the Sug-Cro. Car. 
geſtion made upon the (g) ſame Libel, and to a Conſultation duly granted, 208. 
and not to the Caſe of not having Witneſſes ready to prove the Suggeſtion 2 Keb. 719. 
thro' Negligence. | | (f ) But 
| | muſt pay 
e | | doubleCoſts, 
Carth. 463, (g) It is ſaid by Juſtice Hollay, that after a Conſultation awarded for not proving 
bis Suggeſtion, Sc. the Party ſhall be for ever barred from having another Prohibition on the ſame 
Libel. Comb. 63.——[Sed. gu.) MEE. | - 


A Motion was made for a Prohibition to a Suit for Tithe-Lamb, 2 Vent. 47. 
upon Suggeſtion of a Modus to pay 24. a Lamb for Lambs falling in 
the Plaintiff's Farm in the Pariſh, It was objected, that a Prohibition 
was granted before to ſtop this Suit, upon a Suggeſtion, which was 
tried and found for the Plaintiff, and a Conſultation granted, But it 
was anſwered, that that Suggeſtion was for every Lamb which fell in 
* the Pariſh, whereas this only is for Lambs falling in a particular F arm, o page 249 
and ſo not within this Statute; but the Court inclined againſt the Prohi- 4 
bition, thinking it within the Statute. 

If upon the Trial of a Suggeſtion the Plaintiff be nonſuit, no new Pro- Keb. 286. 
hibition ſhall be granted, although the Nonſuit was occafioned for want of 


ſome of the Plaintiff's Witneſſes, who were to prove the Truth of the 


Suggeſtion, and who were neceflarily obliged to be abſent. 

It the Eccleſiaſtical Court refuſe to grant a Copy of the Libel, for Moor 915. 
which a Prohibition is granted, and thereupon they grant the Copy, and 
afterwards proceed in the Cauſe, the Matter not being within their Juriſ- 
diction, another Prohibition lies. | | | | 

If the Defendant in a Prohibition die, his Executors may proceed in Lit. Rep. 
the Eccleſiaſtical Court, and the Judges of the Court, out of which the 155. 
Prohibition was granted, will alſo in ſuch Caſe make a Rule to the Spi- 
ritual Court to proceed; but the Plaintiff may, if he pleaſe, have a new 
Prohibition againſt the Executors. = BE 

Pg () At 


PROHIBITI1O N. 


(H) At what Time to be granted; and here⸗ 
in in what Caſes it map be granted after 
Sentence. ER.” „„ 


| T is clearly agreed, that in all Caſes where it appears upon the Pac 
2 I of the Libel, that the Admiralty, Spiritual Court, c. have not a is 
318, 319. Tiſdition, a Prohibition may be awarded, and is grantable as well after 
Noy 137- as before Sentence ; for the King's Superior Courts have a Su perintendency 
Sid. 65. over all Inferior Juriſdictions, and are to take Care that they keep withi 
Cro. Eliz. . ee Keep m 
52. their due Bounds. | 


Moor 462, | . 
907. 4 Skin. 299, pl. 2. Carth. 463. | March 153. 2 Rol. Rep. 24. Comb. 356. 


vide he ku-. But where the Court has a (a) natural Juriſdiction of the Thing, but 
chorities ſu is reſtrained by ſome Statute; as by 23 H. 8. c. 9. for not citing out of the 
fre. and Dioceſe, there the Party muſt come before Sentence ; for after pleading 
Cro. Car. 97-and admitting the Juriſdiction of the Court below, it would be hard and 
8 inconvenient to grant a Prohibition. . 


pl. 141. : „ 8 | 5 
Vent. 61. 6 Mod. 252. 7 Mod. 137. Godb. 163, 243. 5 Mod. 341. Hetl. 19, 12 Co. 76.— 


(a) 2 Salk. $43. pl. 1. Ld. Raym. 27. Salk. 30. Like Point; becauſe the Cauſe belongs to the 
Spiritual Court, and though not to that Spiritual Court, yet it belongs to ſome other, and not to the 
King's Temporal Courts; & vide Carth. 33, 34. where it appeared on the Face of the Libel, that 
the Party was cited out of his proper Dioceſe. Cre, Jac. 429. Cro. Car, 97. Comb. 448. where 
the Party obtained a Prohibition before Sentence, but did not ſerve it till two Terms after, which 


was after Sentence definitive, and it was held to be too late. . 


2 Ld. Raym. Upon a Motion for a Prohibition the Caſe was, The Defendant libelled 
2355 Dike in the Spiritual Court for Tithes of Faggots made of Loppings of Trees; 
5. oe" and the Suggeſtion for a Prohibition was, that theſe Loppings were cut 
from the Stumps of 'TIimber-Trees above the Growth of twenty Years ; and 
it was alledged, that Sentence was given in the Spiritual Court, and there- 
fore the Plaintiff comes here too late to have a Prohibition: But per Holt 
Ch. J. the Sentence will not hinder the having a Prohibition in any Caſe, 
but in Caſe of Prohibitions grounded upon 23 H. 8. c. 9. for not citing out 
of the Dioceſe ; but becauſe the Plaintiff had not pleaded this Matter in 
5 the Spiritual Court, they denied the Prohibition, becauſe the Spiritual 
*Page250 Court has a general * Juriſdiction of Tithes; and if any ſpecial Matter 
deprives them of their JuriſdiQion, it muſt be pleaded there; and if it had 
deen pleaded there, and Ifſue joined upon it, and upon the Trial it had 
been found not to be Silva Cedua, it had been well; but if they had re- 

' fuſed to admit the Plea, a Prohibition ſhould have been granted. 


(1) To 


PROHIBITION 


(1) To what Courts a Pꝛohibition may be 
awarded: And herein, that the Superioz 
Courts are to determine the Boundaries of 
all Inkerioꝛ Juriſdittions, 


HE King's Superior Courts of Weftminſler have a SuperintendencyF. N. B. 43, 


over all Inferior Courts of what Nature ſoever, and are by Law in- 4s. 


truſted with the Expoſition of ſuch Laws and Acts of Parliament as pre- 4 ſoft, 231, 
ſcribe the Extent and Boundaries of their Juriſdiction; ſo that if ſuch; Bur, _ 


Courts aſſume a greater or other Power than is allowed them by Law, or 2 Rol. Abr. 


if they refuſe to allow of Acts of Parliament, or expound them otherwiſe317-8. 
than according to the true and proper Expoſition of them, the Superior 
Coutts (a) will prohibit and controul them. (eh The Ho- 


| | nour of B.. 
to keep Inferior Courts in Order, 2 Rol. Rep. 471. 


Hence Prohibitions are grantable to almoſt all Sorts of Courts which 8 
differ from the Common Law in their Proceedings, to the Courts (4) Show. P. C. 
Chriſtian, to the Admiralty, nay to the (c) Delegates, and even to the 5 rhat * 
Steward and Marſhal, upon the Statute of Articuli ſuper Chartas. Spiritual © 
| = . . : Juriſdiction 
exerciſed within this Realm is derived from the King. Dav. 97. {(c) Where they exceed their 
Authority, or proceed in Matters not properly within their Cognizance, may be prohibited. Moor 
460, 463. Latch 85, 86, | | i 


A Prohibition lies to the Convocation Si concilium teneant de aliquibus 
7 = : . 4 Inſt. 322. 
que ad Coro nam Reges pertinent, wel que perſonam Regis, wel Statum Lay to the 
ſaum vel Statum Concilii ſui contingunt. High Com- 
: Eg = miſſion Court, 4 Inſt. 333. Lit. Rep. 152, 189, 274. 
Prohibitions have been granted to the Marches of Wales, of which 
| | * | 4 Inſt. 243. 
there are many Inſtances ; "8 Rob: Abe, 


5 : | | . 
Rol. Rep. 309, 311. Winch 78, 103. Raym. 191. Vent. 300. Jon. 248. 


As where a Bill of Forecloſure was brought againſt one in the Grand Ld. Raym. 
Seſſions for the County of Montgemery, upon a Mortgage of Lands that 1408. 

lay there, but the Party himſelf was not an Inhabitant; and it was held 
in this Caſe, that a Prohibition ought to go; for that the Party living 
out of the Juriſdiction could not be ſerved with Proceſs, and conſequent- 
ly could not be guilty of a Contempt, on which a Sequeſtration on his 
Lands could be grounded. „„ ws 

So Prohibitions have been granted to the County Palatine of Chefter in 1 
many Inſtances where they have exceeded their Juriſdiction. 5 ory . 


f 3 5 | 318, 
Stile 288. 3 Bulſt. 116. Hob. 15. Rol. Rep. 246, 331+ Sid. 180. 


Evans . 


* So Prohibitions have been granted to the Duchy Court of Lancaſter ,*Page 251 
(4) for holding Plea of Land, not Parcel of the Duchy, (e) for e,, 


on the Validity of Letters Patent granted of a Manor. F ) 2 Rol. 
; 1 Abr. 317-8. 
. | Hob. 77. 
(e) 3 Bulſt. 119. Rol. Rep. 252. Skin. 43. pl. 14. 
Ver, IV. 53 + ae So | 


Vaughan v. 
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; V. inſbacu. 


| KOH: -1-$ J-TF-4-0-N.- 
2 Salk. 330. So where a Suit was commenced in the Duchy Chancery Court, t5 
pl. 11. diſcover Matters whereby the Defendant there would forfeit his Freehold ; 
and a Prohibition was granted. 3 Bo | 
Comb. 261. A Prohibition was moved for to the Chancery Court of the Cinque 
Ports, in which a Bill was filed, ſetting forth a Cuſtom, that every Ship 
that uſed the Pier of Ramſgate ſhould pay 4 4. for all their Gettings in 
the Year, for the Maintenance of the Pier, and for a Diſcovery of the 
Defendant's Gettings; and ſuch Prohibition was held to lie, as to the 
Cuſtom, which is only triable by Law; but the Court held, that ſuch Bill 
| might be proper as to the Diſcovery, | 2 = 
Vent. 212. A Prohibition was prayed to the Court of the Chamberlain of Cheſter, 
Mekins v. where an Engliſh Bill was preferred, ſetting forth, that J. . being in- 
debted to the Plaintiff, the Defendant upon good Conſideration pro- 
miſed, that if J. S. did not pay it, he would, and that he wanted ſuch 
preciſe Proof as the Law required, and fo prayed to be relieved by the 
Equity of the Court; the Defendant confeſſed the Promiſe in his An- 
| ſwer, and faid that he had paid the Money; and a Prohibition was 
granted; for the Plaintiff had now obtained the End of his Suit, and 
might have Remedy at Law upon the Evidence of the Defendant's 
3 Anſwer. F | 0 | 
2 Salk. 555. The Plaintiff in Prohibition ſuggeſts, that by the Laws of England, 
Mod. 272, when Iſſue is joined between the Parties, that it ought to be tried by 
he? 6 the Evidence viva wece, and not by Notes or Minutes of their Teſti- 


Gill, mony: That an Information was exhibited againſt him before the Com- 
Ld. Raym. miſſioners of Exciſe, purſuant to 12 Car. 2. cap. 23. & 15 Car. 2. cap, 
219. 11. ſetting forth, that he was a common Brewer, and did keep a com- 


Comb. 474. mon Store - houſe without acquainting the ſaid Commiſſioners therewith ; 
that he was found guilty ; and that he appealed from their Sentence to 
the Commiſſioners of Appeals, before whom the Informer did produce 
as Evidence the Minutes taken before the Commiſſioners of Exciſe, and 
that the Witneſſes who gave Evidence there were {till alive; which Mi— 
nutes were allowed as Evidence by the Commiſſioners of Appeals, Ec. and 
after great Conſideration a Prohibition was granted quoad the Admitting 
this Evidence. Eo en We mr 5 | + 

vide Show, If the Commiſſioners for determining Policies of Inſurance graſp at more 

3956. Power, or proceed otherwiſe than as they are enabled by the Acts of 

Parliament which create their Juriſdiction, they will be prohibited by the 

King's Superior Courts. 8 5 

Lit. Rep. 10. A Prohibition lies to the Vice-Chancellor's Court in Oxford and Can- 
Bridge, where they exceed their Juriſdiction. | | 

M.26Car2, On a Motion for a Prohibition to the Court of the Vice-Chancellor of 

in B. R. R i- Cambridge, it was ſuggeſted, that one Richardſon had a Libel preferred 

2 there againſt him, becauſe he had preferred an Information in this Court 

cee againſt divers Perſons for a Riot committed within the Juriſdiction of their 

Court, and the Libel was read in this Court ; and upon that the Court 

declared, that their Juriſdiction was concurrent, but not exempt from 

this Court, and that they ought to plead their Privilege here, if they had 

any ſuch Privilege, but they ought not to proceed againſt the Informer as a 

Criminal; and ſo the Court granted a Prohibition, ni, upon the Motion 

of Serjeant Screggs. „% 8, | ; 

If Juſtices of Peace take upon them more Juriſdiction than - they are 

allowed by Law, as where they determined on the Statutes of Uſury, a 

_ Prohibition lies. OO i TO 

*Page252 80 a Prohibition lies to the Court of Stannaries, which is confined to 

4 Inſf. 229. Tin Matters only, and where the Parties who ſue, or one of them, is a 

Cro. Car. 333. Tinner, if they exceed their Jurifdiction, | Wo 

= | 5 N N | A Pro- 


Lit. Rep. 
163. 


PROHIBITION 


A Prohibition was granted to the Council of York, for holding Pleas inBullt. 110. 


Replevin and Avowries ; the Court being clear of Opinion that theſe are 


Matters determinable at Common Law. W 
So a Prohibition hath been granted to the Court of Requeſts, for injoin- Bulſ. 20. 


ing a Creditor to give Time to his Debtor to pay his Debt, upon Security 


8 | | | 
. It hath been reſolved, that a Prohibition lies to the Court of the Earl r 
Marſhal, for proceeding againſt a Perſon for painting Arms and marſhalling 5g. in 92 


Funetals. Caſe of Dr. 
| Oldis and 


Dinmeille; where there is good Learning on this Subject. 4 Mod. 128. S. C. 


So a Prohibition was held to lie to the Court of Honour, to prohibit a 2 Salk. 553. 
Suit there for theſe Words, you a Knight, you are a pitiful Fellow ; and in ap Fart 00 


this Caſe Holt Ch. J. at firſt doubted whether there was, or could be any e Ip. 
ſuch Court ; but ſaid a Prohibition would lie to a pretended Court, Sir John Jen- 


ö | nings. 
It is faid by my Lord Coke in 3 Bult. that the Court of King's Bench 3 Bulſt. 120, 
may prohibir (a) any Court in Weftminſfter-Hall, if they exceed their Ju- n it the 
riſdition ; but this Notion of Lord Coke, and of which he was very fond, Judges of 


eſpecially as to Proceedings in Courts of Equity, hath been ſo ſhaken C. B. hold 


and contradicted of late Years, that his Authority herein ſeems to be bur [en of _ 
7 


of very little Weight; but for this we muſt refer to Title Courts and their piobibition ie 


Juriſdict ion. | | to be granted 


| „ | = by B. R. 
3 Bulſt. 120. So if che Court of Exchequer hold Common Pleas without a Writ of Privilege. 
3 Bulſt. 220. & vide 2 Salk. 550. pl. 12. So an Engliſh Court, or Court of Equity, holding Plea 
of a Thing whereof Judgment was given at Common Law, hath been prohibited. Moor 836. 


* 


Cro, Jac. 335. But for this vide Juriſdiction of the Court of Chancery, and Ld, Raym. 531, 


| The Superior Courts of Weſiminſter not only grant Prohibitions where Lit. Rep 42. 
Inferior Courts afſume a juriſdiction, which properly belongs to ſuch Su- 2 Rol. Rep. 
perior Courts, but alſo in Caſes where one Inferior Court incroaches upon“! 
another, and that even in Matters in which ſuch Superior Courts have not 
a juriſdiction. £5 5 5 

As if the Eccleſiaſtical . Court grant the Probate of a Will made within; Co. 53. 
a Manor, when by Cuſtom or of Right ſuch Probate belongs to the Lord Show. P. C. 


of the Manor. | 63. 
So where the Marches of Wales held Plea of a Matter that belonged 2 Rol. Abr. 


to the Court Chriſtian, it was held that a Prohibition lay. Wk 8 
to | | | Winch 78. 


So in Londen, where the Lord Mayor and Court of Aldermen have the 4 Iaſt. 249. 
Government of City-Orphans, if any Orphan ſue in the Eccleſiaſtical Hob. 257. 
Court or elſewhere, tor a Legacy or Duty due to them by Cuſtom, a Pro- 


hibition lies. 


If a Biſhoprick be void, and the Juriſdiction devolved on the Metro- Hob. 178. 
politan, he muſt hold the Courts within the Inferior Dioceſes, otherwiſe 


he will be prohibited. | | 
If there be a Controverſy, whether ſuch a Wiil ought to be proved 
before a Peculiar or before the Ordinary ; whether by the Archbiſhop of Ig oe 
one Province or another, or both; and what ſhall be (6) Bona netabilta : 20 15 
| | | | w In (5) But in 
| 55 5 | | Lucas's Rep. 
272. this Point is taken Notice of and denied to be Law, for that the Spiritual and Common Law are 
the ſame as to Bona nolabi/ia; and there ſaid, that if a Prohibition lay, there muſt be frequent lus 
ſtances of it. Þ | | | 


1 — 


— 


a 


| Where the Eecleſiaſtical Court proceeds in a Matter merely ſpiritual, if they proceed in their 
own Manner, though that is different from the Common Law, no Prohibition lies; as in Prebate of 
BY * e os | | Wills, 
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In theſe and the like Caſes the Common Law retains the Juriſdiction of 
determining. | i” | oe Ee 


— — wy” N 
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Page253* (K) Pꝛohibitions to Jnferio? Tempozal Courts 
in what Inſtances to be granted, 

F. N. B. 46. JT is clearly agreed, that a Prohibition doth lie as well to a Tempora! 
2 Inſt. 229, & Court as to the Spiritual, Court of Admitalty, or other Court, whoſe 
243» 691. Proceedings are different from the Common Law, if ſuch Temporal 
OM Rep. Court exceed the Bounds of its Juriſdiction, or take Cognizance of (a) 
Rd Rep. Matters not ariſing within its Juriſdiction. | | | 
() Or if but Part only, cannot have Juriſdi&tion, Ld, Raym. 698, 
P. N. B. 47. As if Treſpaſs Vi & Armis be brought in the County-Court, a Prohibi- 
| tion lies to the Plaintiff or Sheriff. | ES 5 | 


F. N. B. 4. So if one ſueth another in a Court-Baron or other Court, which is not 


a Court of Record, for Chatters concerning Inheritance or Freehold, he 
ſhall have a Prohibition. „ 55 
Rol. Rep. 54. A Perſon having obtained Judgment in B. R. for his Debt and Damages, 
| brought his Action for the Recovery of them againſt the Bail in the Court 
of the Tower of London, in which Action the Party was taken on a C pas, 
| and was (6b) reſcued; after which the Plaintiff brought his Action on the 
lf an Caſe in the ſame Court for the Reſcue ; and all this appearing to the Court 


Op of B. R. they granted a Prohibition. 


berty Who is 1 8 55 3 
Bond ſued in an Inferior Court, the Bond not being made within the Juriſdiction 


in Execution upon a | 
thereof; this is no Eſcape. 2 Mod. 29. Squibb v. Hole.—So where the Plaintiff, in an Action brought 


againſt an Officer, declared in Hull upon a Bond made at Hallifax, and had Judgment and Execution, 


and the Defendant eſcaped; and in an Action brought for this Eſcape the Declaration was held ill, 


becauſe it did not alled 
fon v. Bernard, 


2 Salk. 439. So whete an Action of Debt was brought in the Marſbalſea, on a Judg- 
pl. 2. ment in B. R. and a Prohibition was granted. h | 
A Suit was ſurmiſed to be before the Lord Preſident of the Marches, fr 
an Office, between the Grantee of the Lord Preſident and a Stranger, where- 
in the only Queſtion would be, Whether the Grant of that Office belonged 
to the Lord Preſident ; and becauſe in this Caſe he would be as it were 


cc) Salk, (c) both Judge and Party, a Prohibition was granted. 
396. pl. 1. : 5 ; 2 8 81 PP 
That where a Judge has an Intereſt, neither he nor his Deputy can determine a Cauſe or ſit in Court, 
and in fo doing a Prohibition lies. Hard. 503. . „„ TEE, | 


ge the Bond to be made Infra Juriſdifionem Curie, Rol. Abr. Bog. Richard. 


19H.6.5. If there be one intire Contract above 4os- and a Man ſues for it in a 
eas Abr. Court- Baron, ſevering it into divers ſmall Sums under 405. a Prohi- 
F. N. B. 46. bition ſhall be granted, becauſe this is done to defraud the Court of the 

| ing, | = | _ 0 Eo | 


: —— 9 1 WIR 4 


a 


Wills, if they refaſe one Witneſs ; but if they have Conufance of the original Matter, and an Inci- 


dent happen which is of temporal Conuſance, or triable at Common Law, they. muſt try it as the 


Common Law would; as in a Suit for a Legacy, if the Defendant plead a Releaſe or Payment, they 


muſt admit the Evidence of one Witneſs; but if they admit the Proof, they are to judge whether be 


be credible or not ; therefore if they determine againſt his Evidence, the Party has no Remedy but 


| by Appeal. Lide Noy 12. Yelv, 92. Salk, 547, Vide poſt, 261. : 


Gy -CNPREO HES EF GR: 
An Action was brought in the Hundred-Court for 40s. in which Action Palm. 864. 
the Plaintiff confeſſed that he was fatished one Shilling, which being done Carſe v. 
with an Intent to give that Court Juriſdiction, and to deftaud the Superior 
Courts, a Prohibition was granted. _ 3 5 

If there be ſeveral Contracts between A. and B. at ſeveral Times for Vent. 65. 
divers Sums, each under 4os. but amounting in the Whole to a Sum ſaid to have 
ſufficient to intitle the Superior Court to a Juriſdiction, they ſhall be ſued gene ivd 


for in ſuch Superior Court, and not in an Inferior one, which is not of Caſe of che 
Record. T - | | . 5 : : Savoy Court 
5 | : and Standfird, 


So in a Prohibition to the Court of the Honor of Eye, where the 
Caſe was: One contracted with another for divers Parcels of Malt, the 
Money to be paid for each Parcel being under 40s. and he levied divers“ Page 254 
Plaints thereupon in the ſaid Court ; wherefore the Court here granted a Vent. 73. 
Prohibition; becauſe though there be ſeveral Conttacts, yet inaſmuch as 2 Fs 
the Plaintiff might have joined them all in one Action, he ought to have, Keb. 61 
| | 7· 
ſo done, and ſued here, and not put the Defendant to unneceſſary Vexa- S. C. 
tion, any more than he can ſplit an entire Debt into divers, to give the In- Show. 11. 
ferior Court Juriſdiction in fraudem Legis. | S. C. cited. 
It is laid down by my Lord Coke, and admitted in a great Variety of Iaſt. 231. 
| Caſes, that no Inferior Court can hold Plea of an Obligation, Contract, Sand. 74. 
Battery, ot other tranſitory Action, if not made within the Juriſdiction, Spo, gp | 
and that the Cauſe of Action muſt be alledged to ariſe within ſuch Ju- vide Tit. 


N iſdiction. Courts and 
| their Juriſdictian. 


And therefore, in an Action on a Promiſe in an Inferior Court, not on- Rol. Abr, 
jy the Promiſe, but the Conſideration muſt be alledged to ariſe within the 545: 
Inferior Juriſdiction, and muſt be ſo proved on the Trial. | 
But if the Plaintiff had ſhewn that the Money had been lent infra Ld. Raym. 
Juriſdictionem Curie, or if it had been for Goods there ſold, the Plaintiff mT 
would have had no need to ſay that the Defendant aſſumed to pay infra 
Juriſdidt ionem Curie ; becauſe the Law creates the Promiſe upon the 
Creation of the Debt, which Debt being within the Juriſdiction, the 
Promiſe ſhall be intended there alſo. Es ne 
In all Caſes where Inferior Courts aſſume a Juriſdiction, or hold Plea C Mod. 146. 
of a Matter not ariſing within their Limits, the Party hath his Remedy, Salt, 402, 
and may ſtay their Proceedings by Prohibition; but ſuch Prohibition can pl. 3 
| only regularly be obtained by its appearing on Oath made, that the Fact Will. Rep. 
did arife out of the Juriſdiction, and that the Defendant tendered a foreign 476. pl. 135. 
Plea, which was refuſed. RE - 
In the Caſe of (a) Mendyke v. Stint it was greatly infifted upon, that, (a) 2 Mod. 
though the Party neglected to plead to the JuriſdiQion, yet the Mat- 27 fa. 
ter ariſing out of the Inferior Juriſdiction, the Superior Courts ought 10 
grant a Prohibition; for that otherwiſe the Parties, their Counſel and 
Attornies, would give a Juriſdiction to Inferior Courts which they 
were not intitled to by Law; but it was otherwiſe adjudged in , 
this Caſe; and it ſeems to be now agreed, that after admitting the TILT te 
Juriſdiction, or after (5) Imparlance, the Party cannot apply for a Pro- ger Tit. 25 
hibition. 3 | ER Pleadings. 
But in the above-mentioned Cafe theſe Things were agreed by the 2 Mod. 27. 
Court. 1. That if any Matter appears in the Declaration, which 
ſheweth that the Cauſe of Action did not ariſe infra Turijdidionem, 
there a Prohibition may be granted at any Time. 2. If the Subject 
: Matter in the Declaration be not proper for the Judgment and De- 
termination of ſuch Court, there alſo a Prohibition may be granted at 


any Time. 3. If the Defendant, who jotended to plead to the Jurit- 
| | | | diction, 
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diction, is prevented by any. Artifice, as by giving a ſhort Day, or by 
the Attorney's refuſing to plead it, £c or if his Plea be not accepted, 
or is over-ruled ; in all theſe Caſes a Prohibition likewiſe will lie at any 

Time. 3 . „ 0 
Ld. Raym. A Motion was made for a Prohibition to be directed to the Sheriff's 
346. Coke Court in Briſtol, upon Suggeſtion that Cauſes of Action ariſing out of 
the ſuriſdiction of the Sheriff's Court ought not to be ſued there; and 
this Motion was made in Behalf of the Defendant in the Action, before 
he had appeared to ſtay the Proceedings of the Court, who proceeded 
to attach his Goods in the Hands of a Garniſhee. And Sir B. Shower 
oppoſed the Motion; becauſe the Deſendant could not pray a Prohi— 
bition upon Suggeſtion of a Matter which he could not plead ; and as 
here he could not plead this before Appearance, ſo he ought not to 


' *Pagez55make ſuch a Motion before Appearance. And per Holt C. |. * A Man 


hall not plead to the Juriſdiction until he appear; but if the original 
Cauſe of Action aroſe out of the juriſdiction of the Court, the Garniſhee 
may plead it; and of that Opinion he ſaid was Hale C. J. but if it was 
Debt upon a Simple Contract, it is attachable where the Perſon of the 
Debtor 1s. we, —_ nb - 
Show. Rep. So in the Caſe of Clerk v. Andrews, where Shower moved for a Prohi- 
9. cited. bition to the Court of the Sheriffs of London to ſtay Proceedings, where 
Ld. Raym. they attached the Debt of the Garniſhee, becauſe it aroſe out of the Ju- 
34/7" riſdiQtion; but it was denied, becauſe the Debt was upon Simple Contract, 
which follows the Perton of the Debtor. | = 


(I) Pꝛohibitions to the Spiritual Court in what 
5 ane herein, 


1. Where they meddle with a Matter purely Temporal. 


F. N. B. 40. J F one ſues another in the Spiritual Court for a Chattle or Debt, the 


- Defendant ſhall have a Prohibition. So if he ſues for a Treſpaſs. 
Bel. Abr. 5 If the Spiritual Courts take upon to try the Boundaries of Pariſhes, a 
doe: rohibition lies. e | 
7 Co. 44. | 8 „ | 5 | | 
Rol. Rep. 332. Cro. Eliz 228. 3 Leon. 129. 3 Keb. 286. S. P. fer Hale Ch. J. becauſe the Pre- 


ſcription is the Ground thereof. 


„As if a Suit be by a Parſon for Tithes, and the Defendant plead, that the 
2 Rol. Abr. Place for which the Tithes are ſued is in another Parith, a Prohibition lies; 


or 10. becauſe they meddle with that which is out of their Juriſdiction, tho the 
cited. original Thing be of their Cognizance, and this comes in (a) obliquely, 


Noy 147. S. P. 


but that it muſt ſo appear by the Pleadings in the Spiritual Court. Vent. 336. S. P. and that a Plea 

thereof muſt be tendered in the Eccleſiaſtical Court. (a) So where the Defendant pleaded that 

he reſorted to and received the Sacrament in a different Pariſh from that in which he inhabited. Vide 
Bulſt. 159g, Hard. 406. Salk. 166. pl. 6. 6 Mod. 188. 5 5 


2 Nel. Abr. So if a Vicar of a Pariſh libels againſt another to avoid his Inſtitution to 


291. the Church of D. which he ſuppoſes to be a Chapel of Eaſe appertaining 


to his Vicarage, and the Defencant ſuggeſts, that D. is a Pariſh of itſclt, 
and not a Chapel of Eaſe ; a Prohibition will be granted, for they ſhall not 
try the Bounds of the Pariſh ; . 


PR O H I 8 I T 1 0 
So if the Queſtion be in the Court Chriſtian, Whether a Church be a 2 Rol. Abe. 


parochial Church, or but a Chapel of Eaſe; a Prohibition lies. 291. ſeveral 
ED NE. N = „ Caſes to this 
3 8 5 3 : . Purpoſe. 
But if the Bounds of two Vills lying in the ſame Pariſh come 1515 56 
Queſtion in the Spiritual Court, no Prohibition lies; for that ſuch Petler v. 
Bounds are triable in the Eccleſiaſtical Court, though thoſe of Pariſhes Taleman. 


are not. | | 2 | 
"The Eccleſiaſtical Courts have Cognizance of a Way to a Church, and March 48. 
for not repairing fuch Way the Parties may be proceeded againft in the | 
| Spiritual Court. | ; | nh 5 N | 
So if a Parſon is prevented from carrying away his Tithe by the Stop- Rulſt. 67. 
ping up the uſual Way, he may have his Remedy in the Eccleſiaſtical Jon. 230. 
Court, grounded on the Statute 2 3 E. 6. e. 13. | = 
* But if the Queſtion be, Whether he is to have one Way or another, *Page 256 
or whether ſuch a Way be a (4) Highway or not; this cannot be tried in March 46 
the Spiritual Court. | Bulſt. 67. 
| | | Ca) 2 Rol. Abr. 287. S. P. adjudged, 


So if the Church-wardens of a Church ſue for a Way to the Church, 2 Rol. Rep. 
which they claim to appertain to all the Pariſhioners by Preſcription, a 4,277. 
Prohibition ſhall be granted; for this Right being grounded on the Pre- 
ſc:iption, is to be tried in the | emporal Courts. ol | 

It a Man be admitted, inſtituted, and inducted, and a Suit is com- Hob. 18. 
menced in the Eecleſiaſtical Court to avoid the Inſtitution, ſuppoſing it Latch 205, 

, | . 23223 Bulſt. 179. 
not valid; though the Thing be of their Cognizance, yet becauſe the In- Lit. Rep. 16f. 
duction, which is Temporal, and gives a Lay Right, may depend upon it poph. 133. 

2 Prohibition lies. | : Rol. Abr. 
| COLES Es 282. 
Show. Rep. 


8 


. | x - JS 
If there be a Suit for Tithes in the Ecclefaftical Court, and the Tenant Cre. Fliz, 
pleads, that the Party who ſues is not Incumbent, but that FJ. S. is; and 428. 


this Plea, becauſe it goes to the Right of the Incumbency, is rejected, 3 Leon-265. 
Green v. Fe- 


a Prohibition lies; for by denying the Tenant this Liberty he might be 7 
twice charged for his Tithes. | | OR 
There are are frequent Inſtances of Prohibitions being granted to the, Rol. Rep. 
Eccleſiaſtical Courts to ftay Suits for Fees by Chancellors, Regiſters and 39. 


Proctors in thoſe Courts, on this Foundation, that Demands pro Opere & Leon.268, 


Labore are properly determinable at Common Law, and that Fees can- Mod. 167, 
2 Keb. 616. 


not be ſettled by the Canon Law ; and that the Spiritual Court can only 
wy | A 3 . ee 3 Keb. 303, 
give Coſts and Expences of Suit, but that no Action of Debt will lie for 441, $16. 
ſuch Coſts at Common Law; and that the Profits of an Office being Salk. 333, 


Temporal, the Remedy for them ought to be by 2uantum meruit; or in b 11. 

ante it be an Office of Frechold, by Afſize ; the Denial of juſt Fees be- 394 4 Mod- 
ing a Diſſeiſin; and therefore it ſeems to be now ſettled, that neither a 2 Obs is 

Proctor nor Regiſter can ſue for Fees in the Spiritual Court ; but that the a Proctor 


proper Remedy 1s, in caſe of a Fee certain, by an Indebitatus aſſumpſit, og fue 5 
the Spiritus 


or in caſe of an uncertain Fee, by Quautum meruit; and in ſuch Suits one for bis 
it is fa ve a Retainer, that being impli ; 
ny $ ſaid not to be neceſſary to prove a Retainer, that b ng implied by Fees, he 
Es ©": | would avoid 
| the Statute 


of Limitations & TY Ld; Raym. 703. Cum. 18. and Vent. 165. where notwithſtanding it is laid, 
— for ſuch Fees as are due by Proviacial Conſtitutions they may ſue in the Spiritual Court. Lucas's 
2 "M ep. 262. 5 : | | 


If a Legatee takes a Bond from the Executor for Payment of the Le- Yelv. 38. 


gacy, and afterwards ſues him in the Spiritual Court for the Legacy, 3 
u 4 


Prohibition will be granted; for by the taking the Obligation the Nature oa od 
| ofs. P. cent. 
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cited. 


the Legacy 


nannte n 
of the Demand is changed; and it becomes a Debt or Duty recoverable 
+ Where a in the Temporal Courts. f oh e | 
Perſon 1s | N | . 5 oh 
ſued inthe Eccleſiaſtical Court for a Seat in the Church, if he would obtain a Prohibition, and ouſt 
the Ordinary of Juriſdiction, he muſt ſhew ſuch a legal Title as cannot be tried in the Eccleſiaſtical 
Court, which can only be by A prion, and Preſcriptien can in ſuch Caſe be no otherwiſe proved 
than by ſhewing Repairs ; therefore in a Declaration in Prohibition, the Plaintiff regularly ought io 
ſet out a Cuſtom of repairing; but if he do not, if the Defendant does not demur, but goes to Trial, 
it will be aided by the Verdict, for the Plaintiff ought not to have a Verdict, unleſs he proves a Cul. 


tom to repair, Comyns 368. | 


2. Where they determine on a Matter of Freehold, 
r. N. B. 40. Matters of Freehold and the Rights of Inheritances, are only deter- 
Rol. Abr. minable in the Temporal Courts; ſo that if the Eccleſiaſtical Courts in. 
286 . 8 . 5 Ig | 
Lit.Rep. 164. termedle with thoſe, a Prohibition lies. | 


Oro. Jac. 230. As in a Feoffment of Tithes and Lands, where there is no Livery, if 
Vent. 4. they do adjudge the Tithes to paſs, notwithſtanding there is no Livery, a 
Prohibition will lie, my I: 

So if a Man deviſes, that his Lands ſhall be fold for the Payment of 

his Debts, and that the Overplus ſhall be paid to ſuch and ſuch Perſone 

*Page 257* in certain Shares; the Legatees in this Caſe cannot ſue in the Eccle- 

ſiaſtical Court; for the Proviſions intended them ariſe originally out 

bw '5'> of Lands, and their proper Remedy in this Caſe is in a Court of 

Hob. 265. Equity. | = = | f | | N 
2 Rol. Abr. | DEE ns” 
284-5. 2 Show. 59. pl. 36. Cro. Car. 16. 


But if a Rent be deviſed -out of a Farm for Years, the Eccleſiaſtical 
Sid. 279. Courts may hold Plea thereof; for the Term for Years being only 
2 Keb. s. a (a) Chattel is Teſtamentary, and conſequently the Rent deviſed 


(I. thereout. 


was to ariſe as well out of a Term for Years, as out of Lands of Inheritance, and the Executor re- 


ceived it; but being dead without Payment, ſo that no Action of Account could be brought at Com- 


mon Law againſt his Executor &, it was held that the Eccleſiaſtical Court ſhould have Cognizance 
thereof, Cro. Jac. 279. . 7 | | | 


— 


$ Adion of Account is given againſt Executors, by ſtat. 4 Ann, S. 16. f. 47. 


The Rights of Offices for Life in the Eccleſiaſtical or Courts of Ad- 


2 Rol. Abr. miralty are determinable at Common Law; as in the Queſtion concern- 


Nos. ing the Validity of two Patents, by which the Office of a Regiſter to 


Latch 228. a Biſhop was granted, it was held, that this ſhould not be tried in the 
Palm. 450. Spiritual Court, though the Subject Matter be Spiritual; becauſe the 


Godb. 390. Ofhce itſelf being Matter of Freehol4. is for that Reaſon of Temporal 
Cro. Car. 58. „ | | | | 


1 Rel. Rep, Cognizance. 
306. 


Raym 88. Lev. 125, 4 Mod. 27. Comb. 306. | 


Bro. Juriſ- Treſpaſs on a Glebe being Freehold cannot be determined in the Ec- 
dictien, l 41. cleſiaſtical Court. 5 e „ 
Ld.Raym, A Parſon libelled againſt the Defendant in the Spiritual Court of Yor} 


212, for having cut Elms in the Church yard; and a Prohibition was granted, 
Hilliard v. Te | 


Teffreſon, 


upon Suggeſtion that they grew on his Freehold, | 


p RO HIBIT ION. 


z. In what Caſes a Prohibition lies when they determine on Criminal 
FFF Offences. | 


It is clearly agreed, that the Spiritual Courts have no Juriſdiction as Keilw. 181. 
to Crimes and Capital Offences ; ſo as to puniſh Perſons guilty of Treaſon, Dyer 293. 
| Felony, or other Offences, which are cognizable in the King's Temporal 4 1 Jac. 

Courts; but it is held, that a Spiritual Perſon may, eſpecially after a Con- March 174. 
viction for a Criminal Offence at Common Law, be proceeded againſt pro Hob. 288. 
alute anime, and in order to a Deprivation z and this Juriſdiction they 2 Ld. Raym. 
are indulged in from a Neceſſity of purging their Body of all ſcandalous '5®7* 
Members; but they are not to inflict a collateral Puniſhment for ſuch 
Matters as are only indictable at Common Law; and if they take upon them 
to do ſo, a Prohibition lies. „5 | | 

And therefore if a Clerk be convicted of Homicide or Manflaughter, Hob. 121, 
and afterwards libelled againſt, the Libel ought not to charge that he is 288. 
an Homicide, or that he is guilty of Manſſaughter, c. and if it doth, 8 Jac. 
Prohibition lies; but the regular Way is only to charge that he was con- Sar ls Caſe, 
victed of Homicide, Ic. and ſo the Sentence of Deprivation ought to be Comp. In- 
grounded on the Conviction in the Temporal Court, without any further cumb. 53-4- 
Examination of the Matter, by which the Verdict there given is not to 
be impeached, but affirmed; and though the Perſon convicted doth 
deſire that he may be admitted to his Defence in the Spiritual Court, to 
prove his Innocency againſt the Verdict, yet this is not to be allowed 
him; becauſe this would be to impeach in an improper Court a Sentence 
given in a proper Court. | | 
So where a Libel was exhibited in the Eccleſiaſtical Court againſt a 3 Mod. 164- 
Woman Cauſa Jactitationis Maritagii, and ſhe ſuggeſted, that the Per- Beylev. Byle. 
ſon libelling was indicted at the Seſſions in the Old Baily for marrying. 
her, he then having a Wife living, contra formam ſtatuti, and that he 
was thereupon convicted, and had Judgment to be burnt in the Hand; 
* ſo that being tried by a Jury, and a Court which had a Juriſdiction of *Page 258 
the Cauſe, and the Marriage found, a Prohibition was prayed, and | 
granted. | Re. 
, If a Matter of Eccleſiaſtical Cognizance be made Felony or Treaſon by Jon. 320. 
AQ of Parliament, the Spiritual Courts (unlefs there be a Saving of their 
Juriſdiction in ſuch Statute) cannot take Cognizance thereof, nor of any 
Defamation in relation thereto. _.. | | 
A Layman forges Orders, and obtains a Benefice, for which he is pro- Lev. 138. 
ſecuted in the Eccleſiaſtical Court in order to Deprivation ; and he prays Sid. 217. 
2 Prohibition, becauſe Forgery is triable at Common Law); but the Pro- nog ws 
hibition was denied, for the Forgery is touching an Eccleſiaſtical Matter, ney er ai 
and he 1s ſuable there for it in order to his Deprivation only. 

If the Spiritual Court proceeds againſt a Man for writing a Libel, a comb. 51. 
Prohibition lies; for this is an Offence indiQtable at Common 3 f 
The Eccleſiaſtical Courts cannot puniſh or hold Plea pro reformatione P. N. B. 42. 


morum in Caſe of legal Perjury, or pro [zfrone ſidei in a Temporal Matter; 2 Rol. Abr. 


as that the Party will pay a Debt, make a Feoffment, &c. do if a Jury 394. 
give a falſe Verdict, they cannot be puniſhed for this in the Eccleſiaſtical 
ourts. „ | ; | 

hut for Perjury in their own Courts, and in Matters in which they have jenk. 184. 
Cognizance, as Matrimony, Tithes, Teſtaments, Cc. they may puniſh, and Keilw. 39. 
no Prohibition lies. 8 pl. 8. 
If a Preſentment be made by the Church-wardens of a Pariſh in the 2 Rol. Abr. 
Eccleſiaſtical Court, that J. S. a Pariſhioner, is a Railer and Sower of 286. 
Diſcord among the Neighbours, a Prohibition lies; for this belongs to oy __ 
: SEE e 4 | the 132. 
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the Leet, and not to this Court, unleſs it was in the Church, or ſuch 
. . | ; a 


4. Where the Eccleſiaſtical Courts determine on Acts of Parliament. 


4 Leon. 16. The Conſtruction of Acts of Parliament is of Temporal Cognizance , 
Vaugh. 206. ſo that if the Spiritual Courts expound them in a different Senſe than 

- == SAS they ought to do, a Prohibition lies; as if upon the Statute 32 H. g. 

2 Lev. 64. cap. 38. which only prohibits Marriages within the Lewitical Degrees, 
| the Eccleſiaſtical Courts ſhould moleſt or call in Queſtion Marfiages 
without thoſe Degrees, a Prohibition lies; becauſe they act contrary to 
that which is declared to be lawful by the Statutes of the Realm ; but 
where they are not bounded by any Law, their Juriſdiction ſtil] con— 
tinues, and therefore within the Lewitical Degrees they are ſtill Judges of 
Inceſt. 3 : 

So if it be made a Queſtion in the Ecclefiaſtical Court, Whether the 
Words of the Statute 25, H. 8. c. 22. have given ſufficient Power to the 
Archbiſhop to grant Marriage Licences, and they determine againſt the 
Power, a Prohibition lies; for by this they determine againſt an Act of 
Parliament, which is a Temporal Affair; but if they allow the Power, 
they may determine as to the Form of the Licence, the Notice, and other 
Circumſtances requiſite, &c, for in theſe they have a Juriſdiction, as ſuch 
Licences have been, and ſtill are, notwithſtanding this Statute, of Eccleſia- 

| ſtical Cognizance. „„ 33 
2 Rol. Abr. If an Adminiſtration is granted to the next of Blood, and upon this 
303. an Appeal is ſued to the Delegates, and there they intend to revoke the 
| faid Sentence, and to grant it to another, who is not mearer of Blood by 
our Law, but is by the Eccleſiaſtical Law; a Prohibition lies; becauſe 
this being ordained by Statute ought to be interpreted according to our 

Law. | b e 
*Page25g * If there be a Controverſy, whether a Perſon hath diſpoſed of the 
Vent. 207. Guardianſhip of his Child purſuant to the Statute 12 Car. 2. cap. 24. or 
Lady Che whether he hath revoked ſuch Diſpoſition ; this cannot be determined in 


Jon. 289, 
260. 


tes Caſe the Eccleſiaſtical Courts. 
3 Keb. 30. | | | | 8 | | „ 
2 Ld. Rayn. On a Motion for a Prohibition to the Eccleſiaſtical Court, to ſtay a 
850. Wen- Suit there againſt a Perſon for Brawling in the Belfry, and ſtriking a 
_ v. Man there, the Statute of 5 & 6 E. 6. cap. 4. was ſuggeſted ; and it was 
„, % alledged, that all Statutes are conſtruable by the Common Law, and that 
| the Perſon ſtriking was Mayor of the Town, and that he came there to 
ſuppreſs a Riot; but (ab/ente Holt) the Prohibition was denied; becauſe 
this Offence was conuſable in the Eccleſiaſtical Court before this Statute 
7 ratione Loci ; and that the Statute, though it provides a Penalty, does not 
alter the Juriſdiction. 1 = 
Godb. 218. The Defendant was preſented in the Eccleſiaſtical Court for working 
#/ heeler's upon Holidays, viz. carrying Hay on St. John Baptif's Day in Church- 
. Caſe, lime; but a Prohibition was granted, becauſe this was out of the Statute 
by the very Words of the Act 5 H 6 E. 6. cap. 3. it being a Work of 
Neceflity ; and this being an Holiday by Act of Parliament, it belongs 
to the Judges of the Common Law to determine whether it was broken 
OT not. | | | ES. 


"JE; 
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In what Caſes they have a concurrent Juriſdiction, and may determi ne 
ons 9 8 e | Incidents. | 


The Eccleſiaſtical Courts have in ſome Inſtances A concurrent Juriſ-2 pet 49 
dition with the Temporal Courts; as in laying violent Hands on a? «ht Cr Ef 
Clerk, (a) a Penſion by Preſcription, Sc. So that if a Clergyman be Cro. Eliz. 
| beaten, an Action at Law lies for the Battery; as alſo a Suit in the Spi-655. 
ritual Court for Irreverence to his Character; but ſuch Proceedings in the s Mod. 156. 


* : yy - - d E "= 
Eccleſiaſtical Court muſt be pro Salute Anime, and to puniſh the Sin, but 2% Ai dne 


not to recover Damages. | e 
| | I Alban'sCale. 
(a) Vent. 3, 120, 265. Ld. Raym. 578. 2 Salk. g50. pl. 10. 6 Mod. 282. 


But if a Clerk be arreſted by (5) Proceſs of Law, he cannot for this Bro. Probi- 
ſue in the Eccleſiaſtical Court. | bitionzpl. 21. 
| 5 | | Ce ws 2 Init. 492. 
650 If a Perſon be proceeded againſt for Defamation in the Spiritual Court, for giving Evidence in a 
Court of Juſtice, he may have a Prohibition. Bro. Prohibition, 21. 2 Bulſt. 296. Rol. Rep. 61.— 
Cook ſued Webb in the Spiritual Court for ſaying that he had a Baſtard ; Webb the Defendant alledged 
in the Spiritual Court, that the Plaintiff was adjudged the reputed Father of a Baſtard by two Juſtices 
of Peace, according to the Statute, whereupon he ſpoke theſe Words, and they of the Spiritual 
Court accepted his Confeſſion, but would not allow his Juſtification, wherefore he prayed a Prohibi- 

tion; which was granted him. Cro. Jac. 535, Webb v. Cock, ; 


So if a Clergyman be only aſſaulted, no Remedy is to be had in the Cro. Eliz. 
Spiritual Court, but in the Common Law Courts. | 9 
So if one be ſued in the Eccleſiaſtical Courts for laying violent Hands on e. 
a Clergyman ; the Party being an Officer or Conſtable may (c) ſuggeſt, ( On _ 
that the Plaintiff made an Affray upon another, and that he, to preſerve Stute 5 & 
the Peace, laid Hands on him, and ſo have a Prohibition. 6E . . 

| | | | | againſt 
brawling, &c. in a Church or Church-yard, it hath been held, that he who ſtrikes 3 cannot 
Juſtify or excuſe himſelf by ſhewing that the other aſſaulted him. Cro. Jac. 367. f—But in laying 
Hands on a Clerk may juftify, Moor gi5. Cro. Eliz. 658. | 


PS 


t Sed ge. If this is conſiſtent with the Nature of our Law, and the Principles of political Liberty, as 
eſtabliſhed in this Country? for in a Society where there are Laws, Liberty is the Right of doing every 
Thing which the Laws permit: And certainly Self-preſervation is the firſt Law of Nature, and con- 
| fequently of civil Society; for, according to Cicero, Eſt enim bæc non [cripta, ſed nata lex : Quan 

non didicimus, accepi mus, legimus, verum ex natura ipſa arripuimus, hauſimus, expreſſimus; ad guam 
von docti, ſed fafti ; nin inſlituti, ſed imbuti ſumus; ut fe vita naſtra inaliquas ze, in vim, ſi in 
tela aut latronum, aut inimicorum incidiſſet; omnis honeſta ratio eſſet expediende ſalutis, Silent enim 
leges inter arma, nec ſe eæſpectari jubent, cum ei qui eæſpectare velit, ante injuſta poena luenda fit, 


quam juſta repetenda. Eſſi perſapienier, & quodam modo tacite, dat ipja lex poteſtatem defendi, &c. 


Alſo it is faid, that though the Crime of laying violent Hands on a? Mod. 80. 
Clergyman, be within the expreſs Words of the Statute of Circumſpecke 
Agatis, that yet the Party is not puniſhable in the Spiritual Court before 
he is found guilty in a Temporal Court; and that if he be proceeded againſt 
ſooner, a Prohibition lies. | | 
In Caſe of Criminal Converſation with a Man's Wife, an Action Page 260 
lies at Common Law, in which the Huſband recovers Damages, and Cro-Car. 89. 
the Offender is likewiſe puniſhable in the Eccleſiaſtical Court for — " 
Adukery.:©-. S | | VE: Jon. 440. 
Fo in Caſe of a lewd Woman who hath a Baſtard chargeable on the 7 Mod. 80. 
Pariſh, though by the Statute 7 Fac. 1. cap. 4. ſhe is to be ſent to the 
| Houle of Correction ; yet ſhe may be proceeded againſt for Incontinency 
in the Spiritual Court. I | 

. The 


n, , ↄ 

| The Defendant libelled againſt Plaintiff in the Eccleſiaſtical Court, 

2 Salk. 882. for having ſolicited the Chaſtity of his Wife, after the Plaintiff had been 
7 Mod. 79. jndidted for an Aſſault upon the ſame Woman, with an Intent to raviſh 


and Rigeult;Þer, and conviQed and fined upon it ; and after an Action of Afſaulr 


and 2 Ld. and Battery againſt him for the fame Offence, which Action was depend- 
Raym. Sog. ing at the fame Time that the Proſecution was in the Spiritual Court ; 
S. C. where and all this Matter appearing on the Pieadings, the Queſtion was, whe- 
3 ary ther a Prohibition ſhould go to ſtay the Proceedings in the Eccleſiaſtical 
Court was Court, or a Conſultation ſhould be awarded; and it was held in this Caſe 
of this Opi- that a Prohibition ſhould be granted; for that this being an Attempt 
nion? but at and Solicitation to Incontinence, coupled with Force and Violence, it did 


the Proper by Reaſon of the Force, which is 'lemporal, become a Temporal Crime 


fendant's 


Counſel „„ | ; 9 
they ordered that it ſhould be argued by Civilians; but afterwards, an Apparent Fault being in the 
Pleadings, they refuſed to hear the Civilians, and gave Judgment that the Prohibition ſhould ſtand, 


| | So if A. calls B. Whore and Thief, the Action ſhall be ſued at Common 
>: Rol. Abr. Law; and B. cannot libel againſt A. in the Spiritual Court for the Word 
2 Kd. Raym. bore, and have an Action at Law for the Word Thief. 

oy A. ſays of B, you are a Bawd, and thou keepeft a Bawdy-houſe ; the keeping a | Bawdy-houſe 
being a Matter indictable at Common Law, makes the whole of Temporal Cognizance ; but calling 
FF hore or Bawd only are puniſhable in the Eccleſiaſtical Courts, 2 Salk. 552. pl. 15. 2 Ld. Raym. 
809. & vide 2 Iuſt. 488. where Lord Coke, Mere Spirituali ſunt que non habent mixturam temporalium, 


3 Lev. 1. But on a Motion for a Prohibition for ſaying of a Parſon that He preache: 
5 V. nothing but Lies and Malice in the Pulpit, on Suggeſtion that theſe Words 
ien are actionable at Common Law, the Court refuſed to grant it; for that 
theſe Words concerning and relating to an Eccleſiaſtical Perſon and an 
Eccleſiaſtical Matter, it was fit to be tried there. Ok LD 
2 Ld.Raym. So where the Words were, Jou are known by the Name of Barwdy Nell, 
1101. Evens and do live with another Woman's Huſband; and an Action being brought 
v. Brews. at Law for theſe Words, grounded on a ſpecial Damage ſuſtained by the 
Defendant's ſpeaking them, and alſo a Suit in the Eccleſiaſtical Court, it 
was moved for a Prohibition; for being actionable at Law by Reaſon of 
the ſpecial Damage, the Party ought not to be twice puniſhed for the ſame 
 _ Offence; but the Court refuſed to grant a Prohibition. ; | 
Salk. 24. pl. If there be a mutual Contract of Marriage between a Man and a Wo- 
6. 120. man per werba de futuro, and either of them refuſes; for this Breach of 
6 Mod. 185, Contract an Action lies at Common Law for the "Temporal Loſs to the 


272 Party, although there might have been a Remedy in the Eccleſtaſtical 
1 Courts for ring ſuch Contract + | 

See 12 Mod. | e 

214. 


+ No Suit now in the Eccleſiaſtical Courts to compel Marriage by reaſor of any Contract, &. 
26 G. 2. c. 23. ſ. 13. | | | | | 


If the Church-wardenstake away the Bells of a Church, they may be 
| proceeded againſt in the Eccleſiaſtical Courts for ſuch ſacrilegidus 
Taking; and the rather, as (a) they are Church- wardens, although an 

Action lies againſt them at Common Law by their Succeſſors; and the 
Remedy in this Cafe is ſaid to be moſt proper in the Spiritual Court, 
Page 261 * becauſe at Common Law Damages only are recovered, but in the Eccle- 
| Carth. 46). ſiaſtical Court they decree a Reſtitution of the Thing in Specie. 

Mod. 411. | L EE: | 8 | 2 55 
Sid. 28 y Welcome v. Lake, (a) It is ſaid in 2 Salk. 5 47. pl. 2. that a Prohibition was granted to 
ſtay a Suit in the Eccleſiaſtical Court for taking away two Bells out of the Steeple, for theſe Reaſons. 
that the Churchwarden is a Corporation, and the Property is in him, and he may bring Trover at 
Common Law; & vide 2 Iaſt 492. Rol. Rep. 255; | i 


"TS 


* 
— 
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.S. ſued his Brother whom his Father made Executor, for his reaſon- 2 Lev. 128. 
able Part of the Goods of the Father, in the Spiritual Court, according Md; afford v. 
to the Cuſtom of the Province of York ; upon which a Prohibition was rafferd. | 
moved for, and inſiſted, that this was a Temporal Cauſe founded upon a 
Cuſtoin, and that there was an original Form in the Regiſter, by which it 
appeared that it was a Matter conuſable at Common Law ; but it was 
| holden by three Judges, in the Aſence of Hale, that in this Caſe both 
Courts had a Ca) concurrent Juriſdition. (e) Where 

| N 5 in Matters of 
Legacies the Courts of Equity and Ecclefiaſtical Courts have a concurrent Juriſdiftion, vide 2 Vern. 
47. 2 Vent. 362. Preced. Chan. 546. . 


If a Pariſh-Clerk be guilty of ſeveral ſcandalous Offences, and which 2 Ld. Raym. 
are puniſhable at Common Law, yet he may be proceeded againſt in the 2500: 
Spiritual Court in order to a Deprivation, though his Office be for Life. 8.189. 
It is laid down as a Rule in a great Variety of Caſes, that the Eccleſiaſti- 
cal Courts having Cognizance of the principal Thing they ſhall have it of61z. | 
| Incidents and Acceſſaries; but this hath been underſtood in this Manner, 12 Co. 65. 
that if ſuch incident | Matter be merely Temporal, or if a Temporal 2 Bulſt. 227. 
Matter be pleaded in Bar to an Eccleſiaſtical Demand, they muſt proceed e 
in the Eccleſiaſtical Court, according to the Temporal Law, otherwiſe Hetl. 8). 


they will be prohibited, | 2 Rol. Abr. 


298. Sid. 89, 161, Cro. Jac. 269. Ld. Raym. 73. 


I Vide 282. n. 


As if a Releaſe be pleaded to a Demand of Tithes, or Payment in Bar 


5 of a Legacy, which can only be proved by one Witneſs, and for this Rea- * Rol. Rep. 


ſon is reſected by the Eccleſiaſtical Courts, becauſe their Law requires two G0 gb. 272. 


Witneſſes; there a Prohibition will be granted. $ CW. Elks. 

: „ | 666. 
Hob. 188, 247. Latch 21). Noy 12. Moor 413. Vent. 291. Sid. 161. Show. 158, Carth. 
142. 2 Salk 547. pl. 1. Ld. Raym. 220. 3 Mod. 283. Comb. 160. Holt 752. pl. 1. 


S Vide 282. n. 


So although Tithes, Oblations, Mortuaries, and Penſions, are of Ec- 2 laſt. 663. 


cleſiaſtical Conuſance, yet if to a Demand of theſe a (5) Modus or Cuſtom Latch 48. 


is pleaded, ſuch Cuſtom, like all others, muſt be determined in the Tem- 2 Lev: 163. 


poral Courts; and (c) if the Eccleſiaſtical Courts take upon them to deter- Nhe "ga 
mine it, a Prohibition will lie. | s 2 . 
> | 2 Co. 45. 


(5 But i a Modus be there pleaded and admitted, no Prohibition ſhall go x ſecus if the Queſtion be, 


Modus or no Modus, 2 Salk. 561. pl. 13. Per Halt Ch. J. If they agree in the Modus, and only 


vary in the Manner of Payment, nv Cauſe for a Prohibition. Winch 33. (e) The Reaſon why 


the Spiritual Court ought not to try Cuſtoms is, becauſe they have different Notions of Cuſtoms, as 
to the Time which creates them, from thoſe that the Common Law hath; for in ſome Caſes the 


Uſage of ten Years, in ſome twenty, in ſome thirty Years, make a Cuſtom in the Spiritual Court, 


whereas by the Common Law it muſt be Time whereof, &c. Noy 28. Ld. Raym. 436. 


But if there be but one Witneſs to prove a Nuncupative Will, and the Carth. 43. 
_ Feelefiaſtical Court refuſe the Probate thereof, becauſe to every ſuch 

Will the Law requires two Witneſſes, no Prohibition lies; becauſe there 

is no other Way of authenticating ſuch Will but in the Spiritual Court. 


So where the Church-wardens libelled for a Church-rate, which was Yelv. 172. 


ſentenced againſt them, and then they appealed to the Metropolitan, 0. Jas ; 


but pending the Appeal one of the Appellants releaſed to the Appellee, 
all Actions, Suits, and Demands, but the other Appellant proceededStarkey v. 
in his and his Partner's Name to reverſe the Sentence; whereupon the Barton and 

ION | ee : | Appelice Cre. 


2 Iaſt. 493, 
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 Chanherlain Coſts in Recompence ; beſides, the * cannot have a Chattel Intereſt 


 J#iderga.n. 


PROHIBITION. 


Appellce prayed a Prohibition; but it was adjudged, that no Proh.;. 


page 262 bition lay, the principal Matter being of Eccleſiaſtical * Cognizance, 


Things dependant thereon will be ſo too; and whether this Releaſe will 
bar both the Church- wardens | is what they are to determine and not the 


Court of B. K. 
Hard. cio, A Libel was exhibited on a Colon that the Conſtable of the Town 


| G:4din v. ſhould collect the Rates aſſeſfed for repairing the Parith-Church ; which 


Main- he retuſed to do; and on a Motion for a Prohibition it was ſuggeſted, 


elt. that it was not triable there, whether the Party was Conſtable and duly 


elected or not; but the Court denied to grant one, becauſe this Matter 
is pleadable there, and Prohibitions ought not to go unleſs. upon a Trial 


of the Matter their Law and Proceedings croſs the Common Law, and 


in that Cafe a Prohibition lies only till Trial here, and after that a Conful- 
tation ſhall be granted. 
s Mod. 69. But it hath been reſalved, that ir a Feme Covert ſue another in the 
Salk. 115. Spiritual Court for Incontinence with her Huſband, and recover Coſts, if 
the Huſband releaſe them the Wife is barred ; for fine the Huſband j is 
liable to the Charges of the Suit expended by the Wife, he ſhall have he 


85 410. excluſive of ber Huſband. 


: 891. 


Ld. Raym. But if the Huſband and Wife are dived a Menſe E Thoro, and the 


74. per Cu- Wife has Alimony allowed her, and ſhe ſues for Defamation, or other 


1 Injury, and recovers Colts, the Huſband releafes them, yet the Wife ſhall 
recover them; becauſe they come inſtead of that ſhe has expended out of 
her Alimony, which was a ſeparate e and not in the Power of 


the Huſband. 


- "v W 7 > * 


La * * 15 _—_— — 


(a) The Offence of 1 paying | Diſobedience to a 
Pꝛohibition. 5 


F. N. B. 40. \HE Diſobeying a Prohibition is a Contempt to the Superior Court 

Bro. Att. Pro. that awards it, and puniſhable by Attachment, which ifſues againſt 
pl. 8. Pl. 9. the Judge and (2) Party for proceeding after ſuch Prohibition, and for 

3 which they are ſubject to Fine and n —— to the Dit- 

(a) Though Cretion of the Superior . ET 

the Writ of 


Prohibition was not directed to the Party. l * 6. 54 . ſuch Atachmeat may be awarded | 
* a Peer of che Realm. 21 E. 3. 3. pl. 7. 


2 Jon. 47- An Attachment was granted. upon Affdavit that the Party proceeded 


Dr. Fain- aſter a Prohibition delivered to him, in a Suit for a Seat in a Church 

rights Cale. hich the Plaintiff claimed by Preſcription ; t and upon his Appearance 

and Examination upon Interrogatories he confeſſed the Matter, and was 

| fined five Marks. | 

Moor 399. And not only an Attachment lies for proceeding i in the ſame Cauſe pend- 
Leon. 111. ing a Prohibition, but alſo for inſtituting a new Suit for the ſame Thing; 

| as if a Parſon libels for Tithes, and a Prohibition is brought, and he 

libels for Tithes of another * the * not being determined, an At- 

tachment ſhall be — _ 

= n 


p R O HI R 1 T 1 0 N 
In an Attachment upon a Prohibition the Plaintiff ſhall recover Da- Cro. Car. 


mages and Coſts againſt the Party for proceeding after the Writ of Pro- ag * 


Vent. 348. 


hibition awarded, f 


+ Fide ante 248. n. Alſo vide 6 Com. Dig. 459-64. 


— — 


„R E IL. E AS E. w 


: Releaſe is the giving or diſcharging of a Right of Action which a 
| Man hath or may claim againſt another, or that which is his; 
or it is the Conveyance of a Man's Intereſt or Right which he 
hath to a Thing to another who (2) hath Poſſeſſion thereof, or (6) ſome (a) But it is 


Eſtate therein. contrary to 
the Nature 


of a Releaſe to give poſſeſſion. 4 Co, 25, Hutt. 66. — And therefore one Tenant in Common can- 
not releaſe to his Companion, becauſe they have diſtinct Freeholds, Co. Lit. 200. (6) A Releaſe 
cannot operate but upon an Eſtate, Intereſt or Right. Rol. Rep. 197. 


4 


| Releaſes are diſtinguiſhed into expreſs Releaſes, or Releaſes in Deed, Co. Lit. 
and thoſe ariſing by Operation of Law; and are made of Lands and 264. 5 


Tenements, Goods and Chattels, or of Actions, real, perſonal, and 
mixt. „„ | 
| Theſe are to be adapted to the Nature of the Caſe, and the Purpoſes Hob. 163. 
for which the Releaſe is intended; fo, that if a Man be diſſeiſed of Lands, 4 Co. 63. 
or diſpoſſeſſed of Goods, and releaſe all Actions, he may, notwithſtanding 
enter into his Lands, or retake his Goods, the Right and Property being 
ſtill in him though be has diveſted himſelf of his Remedy. | 
So where a Man has divers Means to come to his Right, he may releaſe 8 Co. 152. 
one, and yet take Advantage of the other; but if a Man has not any Co. Lit. 286. 
Means to come to his Right but by way of Action, there by a Releaſe of 
all Actions his Right by Judgment of Law is gone, becauſe by his own 
Act he has barred himſelf of all Means to come at it. 
Heretofore Releaſes were conſtrued with much Nicety and great Strict: Dyer 66-5. 4. 
neſs, and being conſidered as the Deed or Grant of the Party, were ac- Plow. 289. 
cording to the Rule of Law taken ſtrongeſt againſt the Releaſor; they Hetl. 15. 
now receive ſuch Interpretation as other Grants and Agreements do, and 3 N 2 
| - 5184. 
are favoured by the Judges as tending to Repoſe and Quietneſs. 
Hence it hath been eſtabliſhed as a general Rule in the Conſtruction of Mod. gg. 
| Releaſes, that where there are general Words only in a Releaſe they ſhall Ld. Raym. 
be taken moſt ſtrongly againſt the Releafor ; but where there is a particu- *35: 
lar Recital in a Deed, and then general Words follow, the general Words 


ſhall be qualified by the ſpecial Words. 


For the better underſtanding hereof we ſhall conſider, 


(A) Beleaſes that are erpzeſs and by Deed, 264. 


And 


* * * 


And herein, 


1. Of the Words and ceremony requiſite i in an n expreſs 
Releaſe. 264. 

2 How far a Covenant or Agreement may operate as a 
Defeaſance or Releaſe. 265. 

3- How far a Diſpoſition by Will may operate as a Re. 
—A 


(B) Releaſe by Operation of Law, how created, 
and the Cﬀett thereof, 267. 


rage 264 (C) Releaſes of Lands and pereditaments, how 


n - 4 
: 
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they enure. 270. 
And herein, ES 
1. Of Releaſes that enure by way of Mitter tbe Efate. 


29. 

2. Releaſes by way of Miter le Droit. 271. 

3. Releaſes that enure by way of Extinguiſhment. 27 z. 

4. Releaſes that enure by way of Enlargement: And 
therein of the modern Manner of Conveyancing by 5 
Leaſe and Releaſe. 274. 

5. What Eſtate or Intereſt paſſes by the Releaſe: And 
therein of the Words requiſite t to an Enlargement. 


of bs 


(D) Tho in relpett of their Bight and Intereſt ” 
are capable of releaſing. 278. ; 

(E) Df Releaſes by Erecutozs and Adminiſtra- : 

_ tops. 280. 

(F) How far the Þusband's Beleaſe wall bind the 1 

ife. 281. 

(G) To whole Benefit a Beleaſe hall enure; and : 
who ſhall be bound thereby, tho not a Party to 

the Releaſe, 281. 

) pow far a Poſſibility oꝛ Contingent Intereſt 

map be releaſed, 283. 

(I) How the operative Moꝛds in a Releaſe have 

been conftrued, 285. 

And therein of the Words, 


I. Claims and Demands, what are releaſed thereby. 28 5. 
2. By a Releaſe of all Actions and Suits. 288. 


(0) Beleaſe, in what Cafes reſtrained to the ſpe- 


cial re 0 —— it was given. 28 
* — 140 hat 


„„ n * 1 2 6 20 
(I) Chat Right and Interest ſhall be ſaid to be 
_* releaſed; And therein of Milrecitals and Ex⸗ 
ceptions in Releaſes, - 291. 


— 0 — 


— 


bs 


(a) Beleaſes that are erpzeſs and by Deed; 
EY. 


1. Of the Words and Ceremony required in an expreſs Releaſe. 


- [tt]eton tells us, that the proper Words of a Releaſe are Remiſſſe, Lit. Sect. 

4 relaxaſſe & quietum clamaſſe, which have all the ſame Signification. 445. 
Lord Coke adds, (a) Renunciare, acquietare; and ſays, that there Co. Lit. 264» 
are other Words which will amount to a Releaſe; as if the Leſſor grants hk vows 
to the Leſſee for Life, that he ſhall be diſcharged of the Rent; this is a 
good Releaſe. f... | | 
So it hath been held, that a Pardon by Ad of Parliament of all Debts “ page 265 
and Judgments amounts to a Releaſe of the Debt, the Word Pardon in- gig. 265 


cluding a Releaſe. | So the 
| | Words ei 


Reddidit enure as a Releaſe, Cro. Jac. 696.80 an Obligee's acknowledging himſelf on good 
Conſideration ſatisfied or diſcharged of all Bonds, Debts and Demands, is in Judgment of Law a good 
Releaſe. 9 Co. 52. Show. 331. | | 


An expreſs Releaſe muſt regularly be in Writing and by Deed, accord- Co. Lit. 264. 
ing to the common Rule Eodem modo quo oritur eodem modo difſolvitur ; ſo b. 
that a Duty ariſing by Record mutt be diſcharged by Matter of as high 8 


Nature; ſo of a Bond or other Deed. ant 76, 


2 Rol. Abr, 408. 2 Saund, 48. Moor 575. pl. 787. 


But a Promiſe by Words may before Breach be diſcharged or releaſed by Sid. 177. 
Words only. : HG 7% 
| 5 ro. Jac. 
CO Fs 5 5 | | 483, 620. 
As where in Aſſumpſit the Plaintiff declared that the Defendant for va- Oro. Car. 
luable Conſideration aſſumed to go a certain Voyage in ſuch a Ship before 383. 
| Auguſt following, and alledged a Breach in the Non- performance; to Langdon v. 
which the Defendant pleaded, that, betore any Breach, the Plaintiff the eker. 
fourth of April at ſuch a Place exoneravit eum of the ſaid Promiſe; and 
on Demurrer the Plea was held ſufficient, without ſhewing how he diſ- 
charged him, or that ſuch Diſcharge was in Writing | 
But where in Aſumpſit for 5 . upon Exchange of a Horſe to be paid Mod. 262. 
upon Requeſt, the Defendant pleaded that before the Action brought the 2 Mod. 259. 
_ Plaintiff did exonerate him of this Agreement ; and this Plea was reſolved > oof 
to be ill, for though a Parol Agreement may be diſcharged by Parol before z-,.z,- 
Cauſe of Action accrued, yet after that it cannot be diſcharged but by 
| Deed; and here the Cauſe of Action did accrue at leaſt upon Requeſt, 
and therefore he ſhould have pleaded the Exoneration before the Re- 
queſt. „ | 
In Treſpaſs for riding the Plaintiff's Horſe, the Defendant pleaded that sid. 294- 
ſuch a Day the Plaintiff exoneravit him of the I reſpaſs; and this was held Feftlake v. 
an ill Plea, in not ſhewing that the Diſcharge was in Writing. Perſe, 
A Releaſe of a Right in Chattels cannot be without Deed. Leon. 283. 
| | | ike Fe oy es : per Andes jon 
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2. How far a Covenant or Agreement may operate as a Defeaſance or 
7 - Releaſe. SIE EE 


A Covenant perpetual, as that the Covenantor will not ſue without an 
Moor 23. pl. Limitation of Time, is a (4) Defeaſance or abſolute Releaſe ; and thi. 
0, 811. Conſtruction has been made to avoid Circuity of Action; for if in ſuch 
Rol. . Sac the Party ſhould contrary to his Covenant ſue, the other Party would 
Bride. 118, recover preciſely the ſame Damages which he ſuſtained by the other's ſu. 
2 Bulſ, 9s, ing; but if the Covenant be, that he will not ſue till ſuch a Time, this 
290. does not amount to a Releaſe, nor is it pleadable in Bar as ſuch, but the 


3 Lev. 4% Party hath Remedy only on his Covenant, 


p . 745 pl. 4. 2 Ld. Raym. 786. Carth. 210. Ld. Raym. 419, 691. (a) A Defeaſance is 
only a conditional Releaſe, and may be executed as well after as at the Time of the original Con- 


tract. 2 Sand. 48. Cro, Eliz. 623. | 


CroEliz.352. As in Debt upon an Obligation, the Defendant pleaded that the Plain 
And. 307. tiff by Indenture, Ofc. did covenant that he would not ſue the Bond before 
RolAMr-939: Michaelmas, intending thereby that this was a Suſpenſion of the Action, 
Jene and conſequently a Releaſe; but upon Demurrer the * Court adjudged 
*Page 266 that it only amounted to a Covenant, and that for Breach thereof an Ac- 
| tion of Covenant would lie. 5 
Carth. 63. 80 if the Obligee covenants and grants to and with the Obligor, that 
_ Sp: during ninety-nine Years he will not put the Bond in Suit; this is only a 
4 Covenant on which an Action will lie, but it cannot be pleaded in Bar of 


fire, & vide the Bond. . 


Show. 46. | | LE 55 „ 
S. C. If two are jointly and ſeverally bound in an Obligation, and the Obligee 
Cro. Car. by Deed (+) covenants and agrees not to ſue one of them; this is no Re- 
March if leaſe, and he may notwithſtanding ſue the other, | 
2 Salk, 575. | 


I. 3. Ld, Raym. 688. See 12 Mod. 415, 448, 550, 861. (6) But if two are jointly and ſeverally 
ound in a Bond, a Releaſe to the one diſcharges the other. Ld. Raym. 420. | 


2 Vent. 21. A. covenants with B. to pay him 300 J. for the Uſe of the Wife of 
Gawdeny. A. only for her Life; in Covenant brought on this, and Breach aſſigned 
Draper. that there was ſo much of the 3007. Arrear, Defendant pleads that 
Ld. Raym. there was another Indenture between him and the Plaintiff ſince the 
cited per Date or Delivery of the Deed of Covenant declared on, reciting the 
Holt, and ad- ſaid Covenant and Agreement for the Payment of the 300 J. wherein it 
mitted to be was covenanted and agreed, that ſo long as A. and his Wife did cohabit, 
good My, the Payment of the 300 J. ſhould ceaſe; and avers, that they did coha- 
3 ns ty bit for the Time the ſaid Arrear became due, and pleads this in Bar of 
300 l had the firſt Agreement; and though in this Caſe there could not have been 
been a Rent, any great Miſchief in conſtruing the Deed pleaded a Defeaſance or Re- 
he ſhould leaſe, there being no other Parties to the Deed; yet as this was a Sum in 
8 groſs, and the Covenant temporary and not perpetual, it was adjudged no 
the ſecond Bar. 5 55 | 5 | 
Deed would 5 | | 5 
ha ve amounted to a Grant of the Rent for the ſaid Time; & vide Lev, 152, 


23 Af pl. 44. If the Collateral Anceſtor of the Diſſeiſee releaſe to the Diſſeiſor with 5 


Ld. Rees: Warranty, and the Diſſeiſor makes a Deed reciting the Releaſe with 


6 90. cited, 


Warranty, and covenants though he be impleaded or ouſted yet he will 
not take Advantage of the Deed or Warranty, that is a Defeaſance; 
and if the Diſſeiſor pleads the Releaſe with Warranty in Bar of an —_ 

| e e brought 


. RR KEE A SK | 
brought by the Diſſeiſee, he ſhall be rebutted from the Warranty by his 
own Deed ; but in this Caſe if the Diſſeiſor had covenanted only not to 
bring a Warrantia Chartæ, or not to vouch, there it would only have 
been a Covenant, becauſe there would have ze:niined a Remedy upon 
the Warranty. 3 
A. having a Rent · charge iſſuing out of three Acres, B. purchaſed two Noy g. 
Acres thereof, and A. covenanted and granted to and with B. not to 
diſtrain in thoſe two Acres for the Rent. By Glanvil it was held a Re- 
leaſe ; but Anderſon contra; but per Cur,” If it be a Releaſe, the Tenant 
of the other Acre may plead it, for thereby the Rent was extinct. 
I 4. be bound to B. in a certain Sum, and B. covenants and grants Bro. E/flrane 
with C. a Stranger to the Bond, that if 4. did ſuch a Thing, the Obliga- ger «! Fair, 
tion ſhould be void; this does not amount to a Releaſe. pl. 1 
| If a Letter of Licence contains the following Words, vis. that if the 
Creditor ſues within ſuch a Time his Debts thall be forfeited ; ſuch Licence Carth. 64, 
is pleadable in Bar as a Releaſe, for the Words, hall be forfeited, make 85, = 
an abſolute Defeaſance upon a Suit commenced. _ 3300 360% 


See 3 Danv. 


427. pl. 7, 8. Comb, 123, | Carth. 63. 219. Holt 619 pl. 1. 2 Show. 446. 


Obligees reciting the Bond covenants to fave the Obligor harmleſs, it 2 Salk. 573. 
is an abſolute Releaſe ; and if upon a Contingency, it is a conditional Re- Pl. 2. 
leaſe, becauſe it has an expreſs Relation to the Bond. 

An Award that all Suits ſhall ceate hath the Effect of a Releaſe, and 2 Mod. 228. 


the Submiſſion and Award may be pleaded in Diſcharge as well as a Re- 3 4 
leaſe. = rr 5 


* 3- How far a Diſpoſition by Will may operate as a Releaſe, ® Page267 


It ſeems agreed, that a Will, though ſealed and delivered, cannot stil. 286. 
amount to a Releaſe, becauſe it is ambulatory and revokable during the Vent. 39- 
Teſtator's Life; alſo by reaſon of the Executors Conſent requiſite to every 
Diſpoſition- of a perſonal Thing by Will, and the Injury that might ac- 
crue to the Teſtator's Creditors, were a Will allowed to operate as a 
Releaſe. | „ VVV | . 

And therefore where in Debt upon an Obligation, by the Repreſenta- Sid. 421, 
tive of a Teſtator, the Defendant pleaded that the Teſtator by his laſt Fidgeen v. 
Will in Writing releaſed to the Defendant ; this was adjudged ull, and Harries, 
that no Advantage could be taken hereof by Plea. | 9 

But it hath been held in Equity, that theugh a Will cannot enure as Will. Rep. 
a Releaſe; yet provided it were expreſſed to be the Intention of the Tef- 83. pl. 16. 


- tator that the Debt ſhould be diſcharged, the Will would operate ac- iv. Pa- 
venport, 


cordingly ; and Lord Cowper faid, that in ſuch Caſe it would be plainly, vern. 521. 


an abſolute Diſcharge of the Debt though the Teſtator had ſurvived the 8. C. 
Legatee. | | 1 
So in another Caſe it was held by Lord King, that a Releaſe by Will Will. Rep. 
can only operate as a Legacy, and mult be Aﬀets to pay the Teſlator's 332, Pl. 95- 
| Debts ; and if a Debt ſo releaſed by Will be afterwards received by the . ; 
Teſtator himſelf in his Life-time, the Legacy is extinct, and ſuch Re- 1288 
leaſe by Will intimates no more than that the Executors ſhguld not after 
the Teſtator's Death trouble or moleſt the Debtor. | 
A. deviſed to his Servant B a Legacy of 50/. and 20l. fer Ann. for his2Vern. 115. 
Life; and by his Will acquits, exonerates, and diſcharges B. of all F/bv.Gefon. 
Debts, Accounts, Reckonings, and Demands whatſuever at the Death of ONE 
the Teſtator ; B. had a Trunk of A 8 in which were Medals, Jewels, 

7 - | 3 „. 
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R . Rü 
c. and it was made a Doubt, and directed to be tried at Law, whether 
by theſe Words the Trunk, Cc. paſſed or not. | | 55 
2 Vent. 136. A, deviſes ico/. to Þ and by his Will releaſes to B. all Debts arg 


Reberts v. Demands, and afterwa:*; 4 lends B. 100 J. and the Queſtion was, Whe. 


Bennet. ther the Will ſhould diſcharge the 100 J lent without any new Publica- 


tion, in which the Court doubted, however decreed Payment of the 100 / 
Legacy, and left the Executor to recover the 100 J. lent, if he could, 
ro o TE | | . 
2Vern. 322. If a Debt is mentioned to be deviſed to the Debtor without Words of 
admitted. Releaſe or Diſchaige of the Debt, and the Debtor die before the Teſla— 
tor; this will be a lapſed Legacy, and the Debt will ſubſiſt. | 


— —— 


s 


(B) Beleaſe by Operation of Law, how created, 


and the Tttett thereof, 


Co. Lit.264. Eleaſes by Operation of Law are created ſometimes by Deed, or 
b. | may be without; as it the Lord diſſeiſe the Tenant, and make a 
| Feoffment in Fee; or if the Diſſeiſee diſſeiſe the Diſſeiſor's Heir, and 
make a Feoffment in Fee ; this is a Releaſe in Law of the Seignory in 
the firſt Caſe, and both of the Right and Action of the Diſſeiſee in the 


ſecond. | 
co. Lit , If Diſſeiſee releaſe to his Diſſeiſor's Leſſce for Life, his Right is 
1636. gone for ever; but if he diſſeiſe his Difſeiſor's Heir, and make a Leaſe 


page 268 for Life, his Right is releaſed but during the Leflee's Life, for a Kke- 
leaſe in Law is more fayourabiy taken according to the Party's Intent 
than an expreſs Releaſe in Deed. 0 | 


co. Lit. 264. If the Obligor makes the Obligee his Executor, and he accepts of the 
Plow.184-5. Executorſhip, this in Law is a Releaſe of the Action, (3) but ſtill the 


Hutt. 128. Debt or Duty remains, for which the Executor may retain, but ſuch Re- 


(a) But if tainder can only be againſt Creditors who are in an equal Degree with 


there are : 2 
not Aſſets, himſelf. 


the Action | | „ r | . 

is not ſo much as ſuſpended, and the Executor may ſue the Heir of the Obligor where the Heir is 
dound. Rol. Abr. 940. Salk. 304.— So if a Creditor is made Executor with others, he may fue 
the others, elpecially if he hath not adminiſtered, Cro. Car. 372. Jon. 345, Off. of Exec. 32. 


8 Co. 136. 80 if the Obligee makes the Obligor his Executor, who adminiſters 
Of. of Ex. ſeveral Goods, but dies before Probate, this in Law is a Releaſe ; ſo an 
| i * Adminiftrator who is a Creditor may retain ſo much of the Inteſtate's 

300. Aſſets as will ſatisfy himſelf ; but an Executor de ſon tort who is a Cre- 


ditor cannot retain, becauſe this would be allowing him to take Advan- 


| tage of his own Wrong. —- | 5 
Cro. Car. A. and B. are bound in an Obligation jointly and ſeverally to C. ard 
372. after A. makes D. his Executor, and dies, and D. takes upon him the 
"ny 345 Execution of the Will, and fully adminiſters all the Goods of A. and 
ng after the Obligee makes the ſame D. his Executor, and dies; and the 
Dercheier Queſtion was, Whether this was a Releaſe or Extinguiſhment of the Ob- 
v. Webb, ligations as to B. and adjudged to be no Releaſe, becauſe he had it in 

A Bight, ooo 3 | „ 
Ld. Raym. Debt upon Bond by the Plaintiff as Executor of the Obligee; the De- 
60g. Caweth fendant pleaded that the Obligee made the Defendant Executor duting 
v. Philips. the Minority of the Plaintiff, and that the Plaintiff became Executor at 
| SS FEA N his 
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„„ „ 
his Age of ſeventeen; the Plaintiff demurred ; and per Cur,' This cannot 


enſion of the Action, becauſe the Defendant was only Executor 


If A. and B. be jointly and ſeverally bound to C. and 4. makes C. 2 Lev. 73. 
his Executor, or (as the Cale was) makes H. his Executor, who makes ©##v.Creſs 
C. his Executor; in this Caſe if C. has not received Satisfaction of the 


Aſſets of A. he may ſue B. for being jointly and ſeverally bound, he may 


ſue which of them he pleaſes. 


If an Obligor adminifters to the Obligee, and makes bly Executor, Sid. 79. 


and dies, the Creditor of the Obligee may well bring an Action againit 


him. | 
If the Obligee makes the Obligor h's Executor, this is a Releaſe in 8 Co. 136, 
Law, in regard it is the proper Act of the Obligee, who thereby makes Salk. 306. 


the Executor the only Perſon capable to receive and pay, &c, 


But if the Obligee dies Inteſtate, and Adminiſtration of the Goods of e 6 
o. 136. 


1 Obligee is by the Ordinary granted to the Obligor, this does not (a) . 


extinguiſh the Debt, for he comes into the Adminiſtration by the Act of Mod. 318. 
(a) But if an 


Law, whereas the other is the Act of the Party. 
| | | Adminiſtra- 


tor having no Aſſets pays a Debt of the Inteſtate to the Value of the Bond out of his own Money, 


this will amount to 2 Relcaſe. Salk. 306, 


If the Debtee makes the Debtor and another Co-Executors, and one of Plow. 264. 


them makes his Executor, and dies, the furviving Co-Executor ſhall not Leon. 320. 


have an Action to recover the Debt againſt the Executor of the Debtor, 
becauſe the Debt was once extinct; for it could not be brought but in the 


Names of both the Co Executors, notwithſtanding one alone adminiſtred; 


and it could not be brou 
could not ſue himſelf. 


ght in both their Names, becauſe the Debtor 


* If the Obligee makes the Obligor and others his Executors, and the Page 269 
Obligor refuſes, but the others adminiſter, and the Obligor dies firſt, yet Salk. 308. 


the Debt is releaſed, for the Obligor notwithſtanding the Refuſal might 5er Holt. 


have come in and adwiniftred, and the Probate by the others was for his 


Beneft.. | | f 1 | 
Holt, that a Creditor making his Debtor Execu- Salk. 304, 


It is ſaid by Ch. Juſt 
tor does not operate as a Legacy, or amount to a Requeſt to him of the 306. 
Sum due, but to a Payment and Releaſe; the Meaning whereof is, that mh CUE. 


ſuch Executor having Aﬀets ſufficient io pay the Debts and Legacies of Of. of Ex. 30. 


the Teſtator, is diſcharged of the Debt due from himſelf, as he by Law yelv. 160. 


is intitled to all the Reſidue of the Teſtator's perſonal Eftate after Pay- Chan. Ca. 
ment of Debts and Legacies ; but it hath been adjudged, that in Cafe of 20975 —_— 
A * 


Veficiency of Aſſets either for the Payment of Debts or Legacies, ſuch ©. © 
and the Executor accountable therewith as fo Brene, 


Debt is to be deemed Aſſets, 

much of the Teſtator's perſona] Eſtate, W bich vide 

75 Title Exe- 
| crutors. 


If an Infant at the Age of ſeventeen make his Debtor Executor, this Co. Lit 264. 


in Law is a Releaſe ; for as the Law gives him Power to make an Exe- 
cutor, it gives his Executor the ſame Advantages with others. 

If a Feme Obligee marries the Obligor, or one of the Obligors ; or ifs co. 145. 
there be two Feme Obligees, and one of them marries the Obligor; Co. Lit. 264. 
theſe are Releaſes in Law. | 3 . 

But if a Woman, Executrix of the Obligee, takes the Debtor to Huſ- 
band, this is no Releaſe in Law, becauſe ſhe hath the Deht in mother ccd 464 


Right; and if this amounted to a Releaſe in Law, it would be a Deva Cro. Eliz. 
tavit, which is a Wrong the Law will not ſuffer. 11 
| | S. P ad- 


Judged that it was ſuſpended but not extinguiſhed, for that after the Huſband's Death an Action 


would lie againſt his Executor. Moor 236. pl. 368 Leon. 320, 1c 
Es : 3 
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| Dyer 140. 


#ScerPeere ſatisfied her Debt. LN 


„%/ͤ ¶ ( R 
2 Rol. Abr. If A. and B. are bound in an Obligation jointly and ſeverally to C. 
935. and C. makes D. the Wife of J. his Executrix, and dies, and D. admj. 
Bene niſters, and after A. the Huſband of D. makes D. his Executrix, and 


Frier v. Gil- dies, leaving ſufficient Aſſets to pay the Debt, and after D. dies, and E. 


dridge. takes Adminiſtration of the Goods of C. the Obligee not adminiſtred, yet 


he can have no Action upon the Obligation againſt B. the other Obligor, 
becauſe that when the Obligor made the Executrix of the Obligee 
his Executrix, and left Aſſets, the Debt was preſently ſatisfied by way 
of Retainer, and then by Conſequence no new Action could be had for 
the Debt. 5 5 „„ „„ 
Co. Lit. 264. By an Intermarriage all Contracts between the Huſband and Wife for 
8 Co. 136. Debts due in pr ſenti or in futuro, or upon a Contingency which may be- 
come due during the Coverture, are releaſed and extinct, becauſe the Hu. 
band and Wife make but one Perſon in Law; and it is holden by Jug, 
Gould, that if there was an expreſs Agreement that they ſhould not be re. 
leaſed by the Intermarriage, it would be void, as inconſiſtent with the 
State of Matrimony. - 5 5 
| | But it is the better Opinion, and founded on great Variety of Caſes, that 
Hob. 216, Promiſes, Covenants, and Agreements for the Performance of a Thing 
1437 17 which is not to happen during the Coverture, as Payment of Money after 
Noy 26. the Huſband's Deceaſe, are not releaſed by the Marriage. 8 
Cro. Jac. | 


571. Palm. 99. Rol. Rep. 343. 2 Rol. Abr. 407. Godb. 271. 2 Rol. Rep. 162. Lit. Rep. 32, 
Hetl. 128. 2 Sid. 38. e . 8 


Alſo it hath been adjudged by two Judges againſt Holt Ch. Juſt. that 
where A. entered into a Bond to his intended Wife, conditioned: to leave 
her at his Death 1000/7. if ſhe ſurvived him, that ſuch Bond was not 
releaſed by the Marriage, as nothing would be due during the Coverture, 


Page 270 and as it would be contrary to the expreſs Agreement of * the Parties 


But the Ch.] inſiſted ſtrenuouſly, that a Bond differed from a Promiſe 
Ld. Raym. or Covenant, being debitum in preſenti, though ſolvenaum-in future; and 


8 . that the Rule of Law could not be controuled by the Intention of the 


_ Comb. 242. Parties. 


Lill. Ent. | . ö | 5 | 
214. Salk. 325. Holt 309. pl. 12. Comyn 67, pl. 42. Freem. 512. pl. 687. 515. pl. 691. 12 


Mod. 288. Gage v. Acten. 


2 Vern. 290, Alſo where a Man entered into a Bond to his intended Wife, conditioned 


=_ q to leave her 1000 J. and the Huſband mortgaged his Eſtate and died, not 


Chan. 237. leaving perſonal Aﬀets to diſcharge the Bond; and it was decreed in Equi- 


ty, that admitting the Bond void at Law, yet it ought to be made good 
in Equity, and that ſhe ought to redeem and hold the Land till ſhe was 


* 


Williams . . 3 | | 
243: Cannel v. Buckle, where the Feme gave a Bond to her intended Huſband, that in caſe of their 
Marriage ſhe would convey her Lands to him in Fee; they married, the Wiſe died without Iſſue, 
and then the Huſband died: The Bond, though void in Law, yet was good Evidence of the Agree- 

_ in ory ; and the Heir of the Huſbagd ſhould compel a ſpecific Performance againſt the Heir 
of the Wife. N | 1 | - 


(C) | Be- 


VVT 


to each other, and ſhall join in an Aſſiſe, as each is ſeiſed per my & 


ment, and is good Cauſe of Voucher; but where one enters in his own 


n EL © AK 


cc) Beleaſos of Lands and Hereditaments how 


they enure: And herein, 
1. Of Releaſes that enure by way of Mitter le Fate. | 
Fleaſes, ſays my Lord Coke, may enure four Manner of Ways: Core 623. 


1. By way of Mitter le Eſtate. 2. By way of Enlargement orb * 
Creation of Eſtate ; upon both which a Rent may be reſerved. 3. By 


way of Mitter le droit. 4. By way of Extinguiſnment; upon which two 
laſt no Rent can be reſerved. | 


When two or more become ſeiſed of the ſame Eftate by a joint Title, Co. Lit. 253. 
as by a Contract or Deſcent as Jointenants or Coparceners, and one ofb. 


them releaſes to the other his or her Claim, Right and Pretenſions, ſuch 


Releaſe is ſaid to enure by way of Mitter le Eſtate. | 
For if there be two Jointenants, and one of them releaſes to the other, Co. Lit. 273. 


the Releaſee is in by the original Conveyance; and ſuch Releaſe is no 


Alienation, nor doth it make («) a Degree; (+) nor can this be any In- (a) But if 

jury to a Stranger's Præcipe, tor he may bring it againſt them all, and 1 
any of them diſclaim, the Reſt muſt defend for the Whole, or loſe their tenancs, and 
Intereſt, VV a 


f there are 
three Join- 


| one releaſes 

| | to another of 

them, ſuch Releaſe makes a Degree, Co. Lit. 273. b. Winch 3z.— 80 does the Releaſe of one 
Coparcener to another, Co. Lit. 273. b. (6) Booth 33. | | 


And herein it is to be obſerved, that Jointenants can only regularly paſs Vide Title 


their Eſtates by Releaſe ; and that by reaſon of the Prjvity which muſt ne- Jointenants, 


ceſſarily be in Releaſes which enure by way of Mitter le Eflate, a Fee- 


. {imple paſſes without the Word Heirs. 


But if there be two Tenants in Common, they cannot releaſe to each Y;de Title 


other, but they muſt paſs their Eſtate by Feoffment, Cc. becaufe this Zointenants 


and Tenants 
in Commen, 


Eſtate being eftabliſhed by different Notorieties, each having paſſed by 
diſtin Liveries, they mult paſs to each other by a diſtinguiſhing Livery, 
or elſe it cannot be known in whom fuch Parts are which formerly had 


paſſed by a diftin& Livery. 


As to Coparceners, they having in reſpect of the deſcending Line Yide Title 
diſtin Eſtates, they may paſs the ſame by Feoffment, &c, or may releaſe Cparceners, 


per tout, | WT | | 

If there are two Coparceners, and the one enters in the Name of21 E. 3. 27, 

both, and the other releaſes to him, this countervails Entry and Feoff— ke 2 
eaſes. 16, 


: w; | | * 1. 2 Kol. Ahr. 
Name only, and claims to him alone, and the other releaſes to him, 403. 5 


* this is only an Extinguiſhment of the Right, and no making of the Page 271 


Eſtate. 


If there be two Parceners of a Rent, and one of them marry the Ter- Co. Lit. 253, 


tenant, and the other releaſe to her, this ſhall enure by way of Mitter le . 
; ”- & i * 


tinguiſhment. . 
One ſointenant of a Reverſion depending on a Leaſe for Life may re- 2 Rol. Abr. 
leaſe to the other; but if the Rent be Arrear, the one cannot releaſe his 493- 


Intereſt in the Arrearages to the other. ey 167. 
If A. Feme Sole and B. are Jointenants for Life, and A. takes C. to 2 Rol. Abr. 


Huſband, and after 4. and C. levy a Fine to B. by which they grant the 49. 


Land 


LEE NR E L: 4A 3 © 
2 Rol. Rep. Land to B. & quicquid habent, Ic. and his Aſſigns, with Warranty, and 
37 485. after B. dies, living A. yet the Leſſor may enter into the Whole, and there 
uu "* ſhall not be any Occupant of any Part, becauſe this Fine enures as a Re- 
 _* leaſe, not by Mitter le Eflate, but by way of Extinguiſhment. 
Winch 3. If one joint Copyholder releaſe to his Companion; this is good witheut 
Waſe v. Surrender or Admittance, for the firſt Admittance was of them and every 
Preily. of them, and the Ability to releaſe was from the firſt Conveyance and 
| Admittance. . „ — ROME 5 
Winch 3. If Land be given to two upon Condition that they ſhall not alien, and 
one of them releales to the other, this is no Breach of their Condition. 
Vaugh. 45. If two Jointenants in Fee let the Land for Life, reſcrving a Rent to 
them and their Heirs ; if one releaſe to the other and his Heirs, this Re- 
leaſe is good, and he only, to whom it was made, ſhall have the Rent of 
Tenant for Life, and a Writ of Waſte without Attornment to ſuch Re. 
leaſe, for the Privity which was once between the Tenant for Lite and 
them in the Reverſion. os 1 15 


2 Jon. 136. A. and B. Jointenants for their Lives, Remainder to the firſt Son of 4. 
Raym. 413. in Tail, and fo to the ſecond, c. Remainder to the right Heirs of B. be- 
= riſon v. fore any Iſſue had A. releaſes to B. and his Heirs, and after hath Iſſue a 
Heap 345. Son; and the Queſtion was, If by this Releaſe before the Birth of a Son 
8. C. but fays the contingent Remainders were deſtroyed ; and though it was urged that 
it was ad- this uniting of the Eftate for Life with the Remainder in Fee, being by 
Judged thatConveyance and Act ſubſequent to the Limitation of the contingent Re- 
| 6 mainders, and before they came in Being had deftroyed them; yet it was 
1 adjudged by three Judges againſt Dolben, that theſe contingent Remain- 
were de- ders were not deſtroyed, for that to ſome Purpoſes the whole Fee was 
ſtroyed.— executed in B. immedia:ely upon the firſt Conveyance, and this Releaſe of 
Dee 2 6 4 A. gave him no greater Eſtate nor in any other Degree than he had before. 
8 3 for after ſuch Releaſe he is in of the whole Eſtate by the Leſſor, as he was 


mainders. before, and as he would have been had it come to him by Survivorſhip. - 
3d Edit, - | | = Od „„ 
259, Cc. 


2. Relcaſes by way of Mitter le Droit how they enure. 


Co. Lit. 274, Releaſes are ſaid to enure by way of Mitter le Droit where a Perſon is 
276. diſſei ſed, and he releaſes to the Diſſeiſee, his Heir or Feoffee, who being 
in Poſſeſſion are therefore capable of taking a Releaſe of the Right. | 
Lit. Sec. If there be two Diſſeiſors and the Diſſeiſee releaſe to one oi them, he 
48 ſhall hold oui his Companion, becauſe the Diſſeiſor comes in by no law- 
ful or eſtabliſhed Act of Notoriety, which ought to be defeated before the 
*Page 272 Manner of poſſeſſing can be altered ; and therefore though he“ poſſeſſed 
5 as a Jointenant before the Releaſe, yet after the Releaſe he ſhall ouſt bis 
Companion, becauſe he was poſſeſſed of the Whole before by Wrong, and 
now being poſſeſſed by Right, it follows that the Poſſeſſion of the other 
Wrong doer is no Poſſeſſion at all, V 
Co Lit. 246, But if a Diſſeiſor had infeoffed two, the Releaſe of the Diſſeiſee to one 
(a) That the ſhould enure to both, (a) becauſe coming in by the legal Notoriety of 4a 
Feoffees are Feoffment, that muſt be defeated by an Act of equal Notoriety before the 
= Title, Title can be altered, becauſe the Feoffment muſt ſtand good as an Act that 
ea, gives Warning to all Perſons in whom the Freehold ſubmits, till by ſome 
| have a War- Act of equal Solemnity it appears that the Freehold is in another. 
ranty which | RS, ee . a 


* 


is much favoured in Law. Co. Lit. 276. | 


Co. Lit. 80 where a Diſſeiſor makes a Leaſe for Life, the Remainder in Fee, | 
$7 475+ and the Diſſeiſee releaſes to the Tenant for Life, or to the Remainder- 
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Man; this enures to them both, becauſe coming in by a known Convey- 
ance, it cannot be altered unleſs it were defeated by an Act of equal 


Notoriety. 
If a Diſſeiſor makes a 1 for Life, and the Diſſeiſee releaſes to Te- Co. Lit. 276. 


nant for Life, this ſhall not enure to him in Reverſion, becauſe the Re- 


leaſe cannot alter the Eſtate that paſſed by the Feoffment without ſome 
Act that deſtroys the Feoffment. 


So if there be two Diſſeiſors, and they make a Leaſe for Life, and the Co.Lit. 276. 


Diſſeiſee releaſes to Tenant for Life, this ſhall enure to them all. 


If there be Tenant for Life, the Remainder in Fee, and Tenant for Co. Lit. 276. 


Life is diſſeiſed by two, and he releaſes to one of them, he ſhall not hold 


out his Companion ; ſo if the Remainder Man had releaſed to one of the 


Diſſeiſors, be ſhould not hold out his Companion. 


But if Tenant for Life and he in Remainder join in a Releaſe to one Co. Lit. 276. 
Diſſeiſor, he ſhall hold out his Companion, becauſe when the Poſſeſſion is 
notoriouſly in them both, each of them are capable of a Releaſe, and when 
one has obtained a Releaſe, it makes his Poſſeſſion rightful, and his hold- 
ing out his Companion makes it immediately notorious that the Eſtate i is in 


dim alone. 


80 alſo if the Diſſeiſors make a Leaſe for Years, and the Diſſeiſee re- Co. Lit. 277. 


leaſes to one of them, this ſhall enure to them both, becauſe he cannot 


make it notorious that the Eſtate is in him alone, dnn he cannot hold 
out his Companion during the Continuance of the Leaſe for Vears. 
So if two Jointenants are diſſeiſed by two, and one releaſes to one of co. Lit. 256. 
them, he ſhall not hold out his Companion, becauſe he cannot hold him 
out of the Whole, becauſe he has not the whole Right, and ſo there can 
be no Act of Notoriety whereby the Eſtate may appear to be in one 


Diſſeiſor. 


If the King's Tenant foe Life be diſſeiſed by two, and he releaſes to one Co. Lit. 277. 
of them, this enures to both, becauſe he can only be diſſeiſed of an Eſtate 


for Life ſince the Reverſion in the King cannot be diveſted. f + There is 


not any ſuch 


Poſition in fo. 277. either a or b.—In 276. a. it is ſaid, if the King's Tenant for Life be diſſeiſed by 
two, and he relcaſeth to one of . he ſhall hold out his Companion, for che Diſſeiſor gained but 
the Eſtate for Life. - | 


If hens: be Tenant for Life, Rani da in "BR and ha are diſſeiſed, Co. Lit. 276, 


Tenant for Life cannot elects to him in Remainder, becauſe the d 


Right cannot be transferred. 
If the Heir of the Diſſeiſor be diſſeiſed, and the Diſſeiſee releaſes to co. Lit. 16. 


ſuch Diſſeiſor, and after the Heir recovers againſt ſuch Diſſeiſor, the 8 Co. 252. 


Right of Propriety goes long with it, becauſe, When the Heir recovers, 
he defeats the Poſſeſſion of the Diſſeiſor as if it had never been, ſo that 


the Diſſeiſor can never recover in any Action, for in the Writ of Right 
he muſt lay the Poſſeſſion in himſelf or ſome of his Anceſtors; and this 
he cannot do in this Cafe, for here there never was any Poſſeſſion in 


him but what was totally defeated and deſtroyed ; and he cannot recover 


by the old Poſſeſſion of the Diſſeiſee, for that * was turned into a *Page273 
naked Right, which could not be transferred but to a true and real 


Poſſeſſion ; and here being no Poſſeſſion but ſuch as lands defeated, it is 


the Conveyance of a naked Right, which the Law will not allow, 
If the Heir of the Diſſeiſor be diſſeiſed, and the Diſſeiſce releaſes to the Co. Lit. 277+ 
Diſſeiſor upon Condition, and the Condition be broken, this reveſts the 


naked Right i in the Diſſeiſee, becauſe when the Condition is broken the 


Releaſe is as if it had never been, and therefore the Diſſeiſce _ recover 


2 virtue of his ancient Seilin, 


If 


VJ . 
Co. Lit · 276. If two Men gain an Advowſon by Uſurpation, and the right Patron re. 
| leaſes to one of them, he ſhall not hold out his Companion, but it ſhalj 
enure to them, for their Clerk came in by Admiſſion and Inſtitution, 
which are judicial and notorious Acts. „„ Ef 


= 3. Releaſes that enure by way of Extinguiſhment. 


Co.Lit.279, In ſome Caſes where the Releaſee cannot have the Thing releaſed by 
b. 280. way of Mitter le Droit, Ic. yet the Releaſe ſhall enure by way of Ex. 
| tinguiſhment againſt all Manner of Perſons ; as when the Lord, releaſes 
his Seignory to his Tenant of the Land, or when the Grantee of a Rent- 
Charge or Common releaſes to the Tenant, and ſuch Releaſes abſolutely 
| © extinguiſh the Rent, c. although the Releaſee be only Tenant for Life. 
Lit. Sect. If a Leaſe be made to one for Life, reſerving Rent to the Leſſor and his 
450» Heirs ; if the Leſſee be diſſeiſed, and after the Leſſor releaſes to the Leſſee 
and his Heirs all his Right in the Land, and after the Leſſee enters; in 
72 Caſe the Rent is extinct, but the Right of the Reverſion doth not 
| aſs. 5 N | : 
Lit. Sect. : If there be Lord and Tenant, and the Tenant be diſſeiſed, and the 
454. Lord releaſes to the Diſſeiſee all the Right which he has to the Seignory or 
| in the Land, this Releaſe is good, and the Seignory extinct. 5 
Co. Lit. 268. But yet if the Tenant, notwithſtanding he is diſſeiſed, puts his Beaſts 
Lit Seck. 454. on the Land, and the Lord takes them for Rent Arrear, the Diſſeiſee ſhall 
Ssðeethe ſtat. compel $ him to avow on him; and if the Lord avows upon the 
21 H. 8. Diſſeiſor as his Tenant, and the Diſſeiſee ſhall reply and ſhew the ſpecial 


c. 19. & Co. e 3 1 6 
Li 86 d. Matter how he was Tenant and was diſſeiſed, this ſhall abate the Lord's 


+ For the Avowry. 
Diſſeiſee 1s | | 
Tenant to him in Right and in Law. 


co. Lit. 268. But if the Tenant be difleiſed, and the Lord accept Rent from the 

Diſſeiſor, and then the Lord diſtrains his Beaſt for Rent in Artear, he may 

compel the Lord to avow on him, and the Lord cannot traverſe the 

Diſſeiſor's Title, having once admitted it by Acceptance of the Rent from 

Co. Lit. 268, And according to my Lord Coke, if after ſuch Acceptance the Diſſeiſee 
1 


| | ſhould put in his Beaſts, and the Lord ſhould diſtrain them, the 
48 E. 3. 9. Diffeiſee cannot compel the Lord to avow on him, becauſe it was his 
: own Laches to let the Diſſeiſor continue till Rent was due and ac- 
cepted. | ** | 5 
Co. Lit. 268. 80 if the Diſſeiſor dies ſeiſed, the Heir of the Diſſeiſor comes in by Title, 
8 and then the Diſſeiſee cannot compel him to avow upon him, for he has 
loſt the Right of Poſſeſſion; and the Diſſeiſee cannot put his Beaſts on 
the Ground, and therefore cannot compel the Lord to avow on him, and 
therefore the Lord muſt take the Heir who has ſuch Right of Poſſeſſion to 
be his rightful Tenant; but becauſe the Diſſeiſee may enter and occupy 
the Land before the Deſcent caſt, therefore the Lord may releaſe to hin 
and diſcharge the Contract, which is to his Benefit, and is ſtill ſo far ſub- 
| ſiſting that he may take Advantage of it. a, : 
*Page274 * So where Donee in Tail releaſes to the Diſſeiſor all his Right, yet 
Co. Lit. 286. if he in the Reverſion releaſes to him afterwards, it ſhall extinguiſh the 
Rent. | . | | | ” 
Co. Lit. 263, There is a Diverſity between a Seignory and a bare Right to Land, for 


a Releaſe of a bare Right to Land to one who has but a bare Right, is 


void ; but a Releaſe of a Seignory to him who has but a Right, is good to 
extinguiſh the Seignory. „ © 
; | But 


* 


Fs, 


r N LE 4a 8 ” 
But if there be Lord and Tenant, and the Tenant makes a Feoffment in Co Lit. 269. 
Fee, and afterwards the Lord releaſes to the Feoffor ; this extinguiſhes Lit. Seck. 


nothing, for by the Feoffment the Relationſhip between the Lord and 457+ 


Tenant is deſtroyed, and the Feoffor only of Neceſſity becomes 'Tenant 
in the Avowry till the Lord procures his Arrears. | | 
if a Feme Meſne marries her Tenant, and the Lord releaſes to the Co. Lit. 280. 


Feme, the Seignory is extinct; but if he releaſe to the Huſband, both 
the Seignory and Meſnalty is extinct. 


If the Tenancy be given to the Lord and a Stranger, and the Heirs of Co.Lit, 280. 
the Stranger, the Lord releaſes all his Right to his Companion; this not 
only paſſes his Eſtate in the Tenancy, but alſo extinguiſhes his Right in 


the Seignory. 


If Leſſee for Years be ouſted, and he in the Reverſion diſſeiſed, and Co. Lit. 276. 


the Leſſee releaſes to the Diſſeiſor the Diſſeiſee may enter, for the Term 


for Vears is extinct and determined; but were it in the Caſe of a Leſſee 


_ Seignory. — : 


all his Right in one Acre, this extinguiſhes all the Rent. 


for Life, it would be otherwiſe, - becauſe the Diſſeiſor has a Freehold 


whereupon the Releaſe of "Tenant for Life may enure. 

Leſſee for Years deviſed the Term to his Wife for Liſe, the Remain- Jon. 389. 
der of the Years to J. S. who by Deed releaſed all his Right, Intereſt, 2% 4ſn v. 
Term for Years, Poſſeſſion, and Demand in the ſaid Land to him who?“ er. 
had the Reverſion in Fee; and by this it was held, that the Poſſeſſion 


was extinguiſhed in the Reverſion, and that the Reverſioner may after 


the Death of the Wife well enter. 


If the Lord releaſes his Right in one Acre, this extinguiſhes the whole 6. 25 pl. 
161. PEP URYT. 


Dalſ. 60. & 
2. And · 238. 


So if a Man has a Rent- charge out of twenty Acres, and he . an 
4, Pl. 18. 


But it hath been held, that if the Grantee of a Rent-charge ewe 
TDi de 


leaſes Part of his Rent, ſuch Releaſe does not extinguiſh the whole C, EI 
: | Lis | Jro. Eliz. 


capable of taking an Eſtate. 


Releaſe notwithſtanding the meſne Remainder. 


Rent. „ 8 _ 
If the Lord releaſes to his Tenant all his Right to the-Land and Seig- Dyer 187. b. 
noty, Salvo ſibi dominio ſus; this does not extinguith the 'Tenure, but pl. 29. | 


only the annual Services. | 


4. Releaſes that enure by way of Enlargement: And therein of the 
modern Manner of Conveyancing by Leaſe and Releaſe. 


Releaſes enure by way of Enlargement when the Poſſeſſion and Inhe- Co. Lit. 273. 


ritance are ſeparated for a particular Time, and he who hath the Reverſion Finch 44. 


or Irheritance releaſeth to the Tenant in Poſſeſſion all his Right or Inte- 5 Co. 124. 
Dyer 302. 


reſt in the Land; ſuch Releaſe is ſaid to enlarge his Eſtate, and to be 
equal to an Entry and Feoffment, and to amount to a Grant and Attorn- 


ment; and herein the Law requires Privity of Eſtate, that the Releaſor 


have a Right, and the Releaſee ſuch a (a) Poſſeſſion as will make him (a) Poſſeſ- 
CEE 8 | ws ens os : ſion counter « 
vails, and is equal to Livery. Dyer 269. pl. 20. Margin, 


And therefore if there be Leſſee for Life or Years in Poſſeſſion, the*Page 275 


Leſſor may enlarge their Eſtates by Reieaſe ; ſo if they aſſign or grant Co. Lit. 273. 
over, the Eſtate or Intercſt of Grantee or Aſſignee may be enlarged by 


2 Rol. Abr. 
401. 


the Releaſe of him in Reverſion. 
So if there be a Leſſee for Life, Remainder in Tail, the Remainder in 44 Af. 38. 


Fee; he in Remainder in Fee may enlarge the Eſtate of the Leſſee by but 2M 
| | Brown! 207. 


But 
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Co. Lit. 273. 
4 A, 


R E L E 8 


Co. Ut. 25d. But if 4. Mabbes a Leaſe for 118 and Leſſee for Life makes a Lea 


for Years, and A. releaſes to the Leſſee for Years and his Heirs ; this 
is void, becauſe there is not the Conſent of the Tenant for Life, who 
is immediate Tenant to the Reverſioner, and ought to attorn to his 
Grants. 


Co. Lit. 270. So if a Man 3 for twenty Vears, and the Leſſee en for ten 


Dyer 4. pl. 2. Years, a Releaſe by the Reverſioner to the Aſſignee is void for want of 
Carter 62. Privity; but a Releaſe to the Leſſee is good, for he hath the Poſſeſſion 
notwithſtanding the Aſſignment; the Poſſeſſion of the Leſſee being 
always conſidered the Poſſeſſion of the Leſſor, and that he holds as his 

Bailiff. 


Co. Lit-253. If a Man makes a Lentz FAY Years, the Remainder for Life, and af. 


terwards releaſes to the Tenant for Years ; this is good, becauſe the Te- 
| nant for Years holds of the Reverſioner, ard pays him the Services, and 

ought to attorn to his Grants, and not he in the Remainder for Life ; and 

therefore where Tenant for Years accepts a Releaſe of the Reverſion, it 
_ muſt in Conſequence be good; and in this Caſe a Releaſe to him in the 
Remainder for Life would be good likewiſe, becau'e the Leſſee in the 
original Creation took the Eftate for Years, ſubject to ſuch Remainder 
for Life, and therefore there needs no Conſent from the Leſſee for Years 
to enlarge the Eſtate. 

If Tenant by the Curteſy grants over his Elte, he is not awd 
capable of taking a Releaſe, for his Eſtate is created merely by Law, and 
he remains Tenant to the Heir, and ſubject to Waſte, and is compellable 

to attorn to the Grants of the Reverſioner; yet is he not capable of a Re- 

leaſe, becauſe he has no notorious Poſſeſſion in paiis, which may be en- 

llarged into a Fee. 

2 Rol. Abr. But the Grantee of Tenant; in Ds or by the Curteſy, is capable 

400-1. of taking a Releaſe, becauſe of the Privity and Notoriety oi Pot- 
ſeſſion. 

Co. Lit. 293, If a Feme Covert be Tenant for Life, a Releaſe to the Huſband and 

b. his Heirs is good, for thete is both Privity and an Eſtate in the Huſ- 

s 129. band, whereupon the Releaſe may ſufficiently enure by way of Enlarge- 

P97" ment, for by the Intermarriage he gains a Freehold in Right of his 


Wife. 
Co. .Lit 273. If an Infant makes a Leaſe for Life, and the Leſſee aſſigns it over to 
3. b. another with Warranty, the Infant at full Age brings a Dum fuit infra 


ælatem againſt the Aſſignee, and he vouches the Aſſignor, who enters 

Into the Warranty, the Demandant cannot releaſe in Fee lo. as to enlarge 

| the Eſtate, becauſe the Vouchee has no Poſſeſſion. | 
Lit. Se&t, But he who aliens pending the Writ may, as long as that Writ is pend- 

ing, accept a Releaſe from the Demandant; ſo may a Vouchee after he hath 


490. 
Co. Lit. 266. entered into the Warranty, for though they be not Tenants, yet the Law 


Hob. 338. and the Parties have allowed them as Tenants inter ſe for that Suit. 

If a Man makes a Leaſe for Life, the Remainder for Life, and the 
firſt Leſſee dies, a Releaſe to him in the Remainder, and to his Heirs, 
is good before he enters to enlarge his Eſtate, becauſe he hath an Eſtate 
of a Freehold in Law in him, which _ be enlarged: by Releaſe before 
Entry. 


Co Lit. 270. 
b. 


„Page 256. But at Common Low, a Releaſe to a Leſſee for Years before Entry 


Co. Lit. 270. is void; yet it is faid by my Lord Coke, that if a Man makes a Leaſe for 
| Years, the Remainder ſar Years, the firſt Leſſee enters, a Releaſe to him 

1 in the Remainder for Years is good to enlarge his Eſtate. _ 
Co. Lit. 270, And if a Leaſe for Years be made to two, albeit the Leſſor before they 
d, enter cannot releaſe to them to enlarge their Late, yet one ot them may 
before Entry releaſe to the other. we” 


a R 1 
If an (a) Advowſon be granted for Years, the Patronage for Years is in Jon. 19. 
the Grantee, and he may accept a Releaſe in Fee of the Patron; but if 2 f i 
one, two, or three Avoidances are granted, the whe pony, is not ſeparated 
bor can ſuch Grantee accept of a Releaſe in Fee of the 

hath the Inheritance. | 


5 Rent in Fee 
atron in Fee who grants it for 


Life he may 
enlarge it by Releaſe. 43 Aſſ. 8. 2 Rol. Abr. 400. 


If 4. a Member of a Corporation, diſſeiſe B. to his own Uſe, or if a8 H. 6.1. 
Mayor and Commonalty diſſeiſe B. and B. in the fuſt Caſe releaſes 10 % 22 
1 | a eaſes, pl. 62. 
the Mayor and Commonalty, or in the ſecond to a particular Mem- 2 Rol. Abr. 
der of the Corporation; nothing paſſes by theſe Releaſes, for they are 303. 
diſtinct Perſons, and claim in different Rights, conſequently there is no 
Privity. _ | | | 
| If Man ſues Execution upon an (5) Elegit of the Lands of his Debtor, 1 
and the Debtor who hath the Inheritance confirms his Eſtate, he may l . 
| afterwards enlarge it by a Releaſe, for the Confirmation hath created a 401. 
Privity between them. 3 - (b) So of a 
VVV Tenant by Statute Merchant or Staple. Co. Lit. 270. b. 


A Releaſe by a Leffor to his Leſſee at Will, having entered by Force of 
ſuch Leaſe, is good in reſpect of the Privity between them, and as it would Co. Lit. 230. 
de a vain Thing for the Leſſor to make Livery and Seiſin to one already in 3 Sec. 
Poſſeſſion of the Land by his own Agreement. | Dyer 269. b. 
| 85 | | 53 | | . 20, 
Owen 28, 29. S. P. and that ſuch Leſſee ſhall have Aid. 


But if Tenant at Will makes a Leaſe for Years, and the Leſſee enters, Cro. Eliz. 
he only is the Diſſeiſor, and a Releaſe or Confirmation to the Tenant at _ 
Will afterwards is:void, becauſe the Privity is determined. | 5 

A Releaſe to a Henant at Sufferance, as where Leſſee for Years holds C 5 # 
over, is void, for though there be a Poſſeſſion, yet there is no Privity, “79. 


which is equally requiſite. LD Dyer 28. 
| | pl. 19. Cro. Eliz. 268. 3 Leon. 152, Browal. 207. Cro. Jac. 170. 


If one enter of his own Wrong and take the Profits, his Words, To Co. Lit 271. 
hold it at the Owner's Will, cannot qualify the Wrong, for he is a Diſ- a. 
ſeiſor, and in ſuch Caſe the Owners Releaſe to him is good; or if the 
Owner conſented, he is Tenant at Will, and in ſuch Cate the Releaſe is 
likewiſe good. 4 3 c 
The antient Manner of Conveyancing was by Feoffment, but the 
Manner of making Livery and Seiſin begetting many nice Queſtions, 
grew troubleſome, which put Lawyers upon new Devices, and intro- 
duced the modern Manner of Conveyancing by Leaſe and Releaſe ; 5 
this Method is ſaid to have been firſt (c) invented in King Charles the (£) By S hy 
Firſt's Reign, and has its Validity from the Reaſons drawn from the Afeor, 
| Statute of Uſes 9; for, by the Bargain and Sale for a Year, the Bargainee 2 Mod. 252. 
* by Force of the Statute is in Poſſeſſion without Entry, and when the *Page 277 
Bargainor releaſes to him in Poſſeſſion, the Leaſe is merged, and the$27 H. 8. 
Bargainee hath the Inheritance ; for as at Common Law if a Man grant- ney 8 
ed a Leaſe, and the Leſſee entered, this divided the Eſtate, and left a e 
Reverſion in him, and the Poſſeſſion in the Leſſee; but ill by the Com- 2 Ld. Raym. 
mon Law, the Leſſee (d) before Entry could not accept of a Releaſe, 748. & vide 
having only an Intereſſe Termini; and now though the Leſſee does not? * 
enter, yet the Statute veſting the Eſtate or Uſe in him for a Vear, he is ) Lit. Sect. 
deemed to be in the actual Poſſeſſion, and fo capable of a Releaſe as much 5 Co. 124. 
as a Leſſee in Poſſeſſion was at Common Law; but yet this Leſſee cannot Plow. 423. 
have Treſpaſs till an actual Entry. PT = | 

ig Leſſee 
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Lutw. $70. 
7 Mod. 73. 


Mod. 262. 


2 Mod. 249. 

2 Vent 35. 
Barker v. 

Keale. 


Codb. 299. 


Hard. 491. 


Carter 162 . 


Lit. Sect 468. 
* Lit. 273. heritance ; 


E ·˙ E. EA 8 © 
Leſſee for Years cannot make a Leaſe for Years within the Statute of 
Uſes, ſo as by this Means to give the Poſſeſſion, and make his Leſſee 
capable of a Releaſe of the Reverſion. 
In Eje&ment upon a ſpecial Verdict the only Queſtion was, whether 2 
Leaſe for a Year upon no other Conſideration than reſerving a Pepper-Corn, 


if it be demanded, could operate as a Bargain and Sale, and ſo make the 


Leſſee capable of a Releaſe ; and reſolved that it ſhould, the Reſervation 
making a ſufficient Confideration to raiſe an Ule i in the fame Manner as a 
Bargain and Sale does. 

A Releaſe to Ceſtuy que Uſe is good; fo to a Ceſtuy que Truſt, who be 
ing in Teton, way at leaſt be conſidered as Tenant at Will. 


5. What Eſtate or Intereſt paſſes by the K And therein of the 
Words requiſite to an Enlargement 


Releaſes, like 8 Comeragies, regularly require Words of EE 
ſo that if the Leſſor releaſe to his Leſſee for Years, without 


Jenk. 200. ſaying to "him and his Heirs, ſuch Leſſee hath only an Eſtate for his 
on. 328. Life. . : 

_ Cro. Car. 335» | 
Co. Lit. 273. So if a Releaſe be made to Tenant by Statute Staple or Es or 
b. Elegit, by him the Reverſion of all his Right in the Land ; bs this a 


2 Vent. 328. old paſſes for the Life of the Releaſee, it being the greateſt Eſtate 


Co. Lit. 275. 


. a 


Comp. In- 


that can paſs without apt Words of Inheritance. 

If a Leſſor releaſe to his Leſſee pur auter vie, he gives him an Eſtate for 
Z 

A Chauntry Prieſt incorporate took a Leaſe to him and his e n for 


cumb. 373. 100 Vears, and afterwards took a Releaſe from the Leſſor to him and his 


Succeſſors; and it was adjudged, that by the Releaſe he had but an Eſtate 
for Life, for he had the Leaſe at firſt in his natural Capacity, for that it 


could not go in Succeſſion ; and the Words his Succeſſors could not give 


Co. Lit. 9. 


him an Eſtate of Inheritance in the ſame Capacity he had the Leaſe, for 
want of the Words his Heirs. 
But if the Lord releaſes all his Right to the Tenant, the Seignory i is ex- 


Coke R. on tigt without the Word Heirs; for this Inſtrument is to diſcharge the Eſtate 


Fines 7. 


Co. Lit. 9. 
292. 


Co. Lit. 9. 


200. 


of the Tenant, and therefore has a neceſſaty Relation to the Eſtate which 
the Lord at firſt created, and conſequently it refers to thoſe Words that in 
the Original of the Eſtate gave him a Fee-fi mple. | 
So in Releaſes that enure by way of Mitter le Eſtate, the Word 
Heirs is not requiſite ; as where there are two Coparceners, and one 
of them releaſes to the other, this gives a Fee without the Word Heirs, 
3 it bath a N Relation to the Eſtate whereof the other was 
eiſed | 
So if there be two 8 and one releaſe to the other, this 
paſſeth a Fee without the Word Heirs, becauſe it refers to the whole 


ws ass Fee, which they jointly took and are poſſeſſed of by Force of the firſt 


Conveyance ; but Tenants in Common have diſtint Eſtates, and can- 
not enlarge the Eftates of each other without proper Words of Inhe- 


ritance. 


(a) Szcus, 


had the Re- 


leale been 


made to the Wife. Dyer 105 LO pl. 34. 


If Lands be given to "AGE RA Feme, and a Stranger i in Fee, and the 
Stranger releaſes to the (a) Baron ; this Lives him the Fee without other 
Words of Inheritance. | „ | 


A Re- 


Judgment. 


1 R L C 8 
A Releaſe by one of a bare Right for a Day or an Hour is as good as if Co.Lit, 274. 
it was made to the other and his Heirs ; for the Difſeiſee cannot releaſe 
Part of his Eftate in the Right, becauſe he has no Right to any Eſtate 
but that whereof he was ſeiſed, therefore he muſt releaſe his Right to 


that, or none at all. 


—— — 


(D) Who in reſpett of their Right 02 Intereſt are 
; capable of releaüng. 


N Bare Authority cannot be releaſed; as where a Man by Will directs 
that his Executors ſhall ſell his Lands; this being a Power only, Co. Lit. 
and no Matter of Intereſt in the Executor, he cannot (a) releaſe it to the RS Rep 
Heir. | 75 | ER 197. J 
82 ; 55 . 3 Bulſ. 31. 
(a) So if Ceſtuy gue Uſe had deviſed that his Feoffees ſhould ſell the Land, and they had made a 
Feoffment over, yet might they have ſold the Uſe. Co. Lit. 265. bp. | 


But though theſe Powers in Strangers cannot be releaſed, yet a Power Co. Lit. 237, 
of Revocation in the Feoffor or Party from whom the Eſtate moved may 255. 
be releaſed by Deed, or by levying a Fine, which is a Releaſe in Law, for 1 op 

it is in Nature of a Condition, whereby he may reſtore himſelf to his "Sa 133. 
mer Eſtate whenever he pleaſes, and conſequently ſuch Power, like other 


Reſervations, may be releaſed. | 


After one hath found Surety of the Peace, all the King's Subjects have 21 E. 4. 40. 
an Intereſt in it, and neither the King nor Party againſt whom it is found 2 Rol. Abr. 


can releaſe it, 401. 


In Treſpaſs or Detinue by the Villein the Releaſe of the Lord is a good 18 H. 6. 23. 


Bar. 2 Rol. Abr. 

= | 402. 
If a Commonalty be diſſeiſed, and after every one releaſes for himſelf it 19 H. 6. 64. 

is not good, becauſe it ought to be by their common Seal. | om. Abr. 


A Perſon who procures an Outlawry in Debt may releaſe the Party, Noy 5s. 
for the Releaſe is a Satisfaction to him; and the Outlawry in this Caſe 4 bang v. 
being pardoned by Act of Parliament, the Party is abſolutely dif- ““ 9. 
Charged, 5 | „ N „5 
pr 14 covenants with B. that C. ſhall pay to D. 81. yearly, and D. takes 3 Bull. 29. 

J. S. to Huſband, ho releaſes the Payment to A. this Releaſe does not fed. Rep. 
diſcharge him, for J. S. is a Stranger to the Covenant, and hath no Right 2 Rol. Abr. 
1 ID | TOY 402. Quick 

5 „ ; | v. Ludbur- 
If A. has Judgment againſt B. for Debt or Damages, and after ex . 
tends the Land of B. for this Debt, and then aſſigns over the Land 
extended to C. for all his Eſtate therein, and after A. releaſes to B. 

the Judgment; this ſhall avoid the Extent, ſo that B. may have an 
* Audita Querela againſt C. the Aſſignee, and therein ſhall (5) avoid the“ Page 279 
Extent, becauſe B. notwithſtanding the Aſſignment, continues privy to 2 Rol. Abr. 
the Judgment, and might after the Aſſignment have acknowledged Sa- 402. 
tisfaction of the Judgment, and ſo defeat the Eſtate of the Aſſignee e — 2 
and this Releaſe, is all one as if he had acknowledged Satisfaction of the 214. 467 

x | II | Flier v. 
Elgar. (5) 2, If there may not be Relief in Equity. Vide Vern, 30. 


If 


£03. L. P.— 


2 Rol. Abr. 


246. 


% TE 4 3K 


2 E. 3. 38. If one Jointenant of a Rent in Fee releaſes all his Right, yet this doe. 


2 Rol. Abr. not paſs the Moiety of his Companion; (a) but in Perſonal Actions one 
Ca, 68. Jointenant may releaſe the Whole, but if the Perſonality be mixed with 

| the Realty, it is otherwiſe, EE. EE. 
Cro. Eliz. A Releaſe by the Common Vouchee is no Bar, for he renders nothing 
2-3. and can be at no Loſs. | | 5 ER ; 87 
Raym g3- So if the Plaintiff in Ejectment, who is a mere nominal Perſon ang 
Skin. 247. Truſtee for the Leſſor, releaſe the Action; or if an Action be brought in 

1. 1 his Name for the meſne Profits, and he releaſe it, this in either Cafe is ng 


pl. 1. 
Comb. 8. | 2 
Salk. 260, Bar; but from the Power the Courts now exerciſe of regulating all Pro- 


pl. is. ceedings in theſe Actions, is ſuch a Contempt for which the Party may be 


committed. | | 


If a Leſſor after Aſſignment of the Reverſion releaſe to the Leſſee all 


2 Jon. 102. 


2 Lev. 206. Covenants and Demands, yet the Aſſignee may have an Action of Co- 


Harper v. venant for Rent due after the Aſſignment, for it runs with the Reverſion 
8 at Common Law, before the Stat. 32 H. 8. (cap. 34.) and paſſes by the 
Cro. Car. Grant of the Reverſion, and therefore the Leſſor could not releaſe it after 


that a Cre- the Aſſignment. 


ditor after - | 
an Aſſignment of his Debt cannot releaſe the Debtor. 2 Chan. Ca. 169. 


Cro. Jac. If by Preſcription the Inhabitants of antient Meſſuages in a . Vill 


2 by, are intitled to have Common within the Vill by reaſon of their Commoran- 
Gateweed, Cy, ſuch Common cannot be releaſed, for though one Inhabitant ſhould 


| {ride Gate.Teleale it, a ſucceeding one might claim it. | 


<vard*sCaſe. 


6s Co. 60, where ſuch a Chaim is pleaded as a Cuſtom, and adjudged bad in Law, for the Reaſon ia 


the Text, among other Reaſons. _ 


21 E. 4. 459 If by the Cuſtom of a Manor the Tenants thereof are to chuſe among 
47. themſelves one to collect the Lord's Rents for a Year, and fo on annu- 
ally; the Lord may diſcharge or releaſe a Tenant of this Burthen, but 
then the others ſhall not be further charged than before, for when it 
comes to his Courſe who is diſcharged, the Lord himſelf muſt col- 

lect it. . ES 8 5 
If two Church-wardens ſue in the Spiritual Court for a Levy towards 


401 2. 


March 73. 


| Jeak. 305. the Reparation of their Church, and have Sentence to recover, and Coſts 
Cro. Jac. aſſeſſed, and after one of thei releaſes, yet the other may proceed for the 


25 15. Coſt, Ce for Church wardens have nothing but to the Uſe of the Pariſh, 
2 Bal and the Corporation conſiſts of both, and one only cannot releaſe or give 
215, away the Goods of the Church. | | 


A vervant who (5) diſtrains in Right of his Maſter, or one who is (c) 
(% 3 Bull. robbed of his Maſter's Money, cannot, on an Action brought on him on 
Wk the Statute of Hue and Cry, releaſe to the Prejudice of his Maſter ; nor 
e webt can the (4) Ordinary releaſe an Adminiſtration Bond. | h 


(c) 4 Mod. 5 
303. Comb. 263. (4) Holt's Rep. 660. 


Cro. Elz. But a Sheriff may releaſe an Obligation taken by him for the Appear- 


88. ance of a Perſon whom he arreſts. | : 
Lev. 235, In Debt on a ſingle Bill made to A. to the Uſe of him and B. the De- 
ev. fendant pleads a Releaſe made to him by B. on which the Plaintiff de- 
* N murs; and without Difficulty it was adjudged for the Plaintiff; for B. 
149, L. F. is no Party to the Deed, and therefore can neither ſue nor releaſe it; 
To but it is an equitable Truſt for him, and ſuable in Chancery if A. will 
| not let him have Part of the Money; and the Book of E. 4. cited to 
prove that he might releaſe in ſuch a Caſe, was denied 10 be Law. V 
I i ä 


R E Ka 2 E. 


_ tors. | 


N Executor may, before Probate of the Will, releaſe a Debt due to 5 Co. 28 
the Teſtator, for he derives his Authority from the Teſtator, and of. Exec, 
not from the Act of the Ordinary ; in like Manner may lie pay Debts, and 333 
nkeReleaſes, 8 Plow, 281. 
And it hath been held, that if an Executor releaſes all Actions; this 39 E. 3. 26. 
will extend as well to Actions which he hath in his own Right, as to thoſe 
which he hath as Executor; (a) but yet in ſome Caſes ſuch general Words (a) Vide 
may, according to the Intention of the Parties, be reſtrained. _ infra. 
ff there be two Executors, and one of them releaſes a Debt due to the Fide Title 
Teftator, this ſhall bind both, for each hath an intire Authority, and In- Exccuters | 
tereſt different from other Jointenants; and hence it is held, that; if one 27 Anini- 
Executor releaſes to his Companion, nothing paſſes thereby; becauſe each 
was poſſeſſed of the Whole before. | | 
But if there be two Executors, and one of them refuſes to join in Ac- Dyer 319. 
tion, upon which he is ſevered, after ſuch Severance he cannot releaſe the pl. is. 
Action. : 5 1 es Cro. Car. 
In the Caſe of Williams v. Pen, it was adjudged in B. R. that if there * 5 
be two Adminiſtrators, and one of them releaſes a Bond due to tlie In- 3 — 
teſtate, that this ſhall bind his Companion, and be a good Diſcharge to the „anz v. Per. 
Obligor; as the Statute 31 E. 3. cap. 11. gives an Adminiſtrator the ſame In che 
Power over Debts due to an Inteſtate as an Executor had, and as an Ad- Caſe of Hud- 
miniſtra tor by releaſing without Conſideration is equally liable to a Devaſta-A ade, 
vit with an Executor. | ; | | | * 


„E) Df Beleaſes by Erecutozs and Adminiftra:#r:ge280 


335 CW 3 1 3 | Hardeicke 
was of a contrary Opinion, on the Difference the Law makes between an Executor and an Adminiſtra- 
tor, the former coming in not by the Act of the Ordinary, but by the Will of the Teſtator, conſequent - 
ly his Authority and Intereſt in the Aſſets greater, Sc. . | 


An Infant Executor, upon an actual Payment, arid full Satisfaction 3 Ce. 27. _ 
made to him, may releaſe a Debt due to his Teſtator, but cannot without, J. Lit. 174. 


for that this would be a Devaſtavit in him. 3 145. 


As if a Bond be forfeited, and the Infant Executor only receives the Cro. Car, 
principal Sum without the Penalty, and gives a general Releaſe of all the 42%: 3 
Debt; this Releaſe at Law is no Bar of the Penalty. $ | Z por iy Vs 


F But now, fince ſtat, 4 Ann. c. 16. whereby the Penalty is ſaved on Payment of Principal and 
Intereſt, gu. if Principal and all Intereſt be paid to ſuch Infant Executor, if his Releaſe will not 
operite as in the preceding Caſe ? e | > N 


If an Executor releaſes a Debt due to the Teſtator, this ſhall charge Hob. 5s. 
him to the Value of the Debt; tlio' perhaps he did not receive near ſo R 
much as was due; but if he releaſes an Account, this reſting in Uncer- N 
| tainty, he cannot be charged with more than he aQually, receives. 5 

If an Executor voluntarily releaſe a Debt, he ſhall not be relieved Vern. 455. 
againſt it in Equity, although a Creditor may. 5 


It hath been held in Chancery, that if. there are two Executors, and Salk. 318. 

they join in a Receipt, and one. only receives the Money, that as to Cre-pl. 26. 

ditors, who are to have the utmoſt Benefit of the Law; each is liable for 1% Lord 
* 12 JOEL 4 6: 0 $ | 2 2 2 arcaurt. 

the Whole tho' one Executor alone might releaſe, and the joining the 

other 'was unneceſſary ; but as to my ee and thoſe claiming Diſtri- 

bution, who have no Remedy but in Equity, the Receipt of one Execu- 

| Vor. AV. „ oo 8 tot 


* = 1. x A: 8 E. 


tor ſhall not charge the other, for the joining in the Receipt i is ; only Mat- 
ter of Form ; the ſubſtantial Part is the aun! Receiving, and this only is 
— in Conſcience, 


— ; By. 
— — 


. 


#Page281 * 00 pow far he puaband⸗ 8 Releaſe Hall bind 
the Mike. . 


1j E. z. 66. Y the Iotermarria e the Huſband acquires ſuch an Intereſt in all 
2 Rol. Abr. Debts due to the Wite, that he may releaſe them, and ſuch Releaſe 
41%. ſhall bind the Wife, 
42 E. 3. 18, Baron alone may releaſe Waſte done by Leſſee for Life before Cover- 
2 Rol. Abr. ture, upon a Leaſe made by the F eme. 

402. 
Salk. 1159. So all Rights i to the Wife during Coverture Ly be releaſed by 


Pl. 4. | 
La. Reym. the Huſband. 


13: 
Lucas 63, The Huſband may releaſe the Wife 8 Right under the Statute of Diſtri. 
* butions. | 
Moor 655. If a Huſband and Wife are „ Sivoreed a Menſa & Thoro, 3 anda Legacy is 
2 ny Eliz. left to her, the Huſband may releaſe it. 
Noy 45. | | 
Vera. 261. $o where a Legacy was given | toa Feme Covert who lived ſeparate 
| from her Huſband, and the Executor paid it to the Feme, and took her 
Receipt for it; yet on a Bill brought by the Huſband againft the Executor, 
he was decreed to pay it over again with Intereſt. 
If a Feme Covert ſues a Woman in the Spiritual Court for Adultery. 
with her Huſband, and obtains a Sentence againſt her and Coſts, the Huſ- 
O. band may releaſe thoſe Coſts, for the Marriage continues, and whatever 
accrues to the Wife during Coverture belongs to the Huſband. 
But if the Huſband and Wife be divorced a Menſa & Tboro, and the 
426. Wife has her Alimony, and ſues for Defamation or other Injury, and 
Rol. Abr. there has Coſts, and the Huſband releaſes them, this ſhall not bar the 
343-7 . Wife, for theſe Coſts come in lieu of what ſhe hath ſpent out of her 
3 * Alimony, which 1 is a ſeparate Maintenance, and not in the Power of her 


+ The Huſ- Huſband. + | 
band may | 

aſſign his Wife's Term, or Truſt of 2 Term, ( unleſs from himſelf, for her Benefit) or her Mortgage 
in Fee, or her Choſe in Action, or releaſe her Bond, without receiving any of the Money. Bares v. 
Dandy, T. 1941, 2 Atkyns 207. | 
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(6) To whole Benelit a Releaſe wall enure; 
and who ſhall be bound thereby ge not a 
Party to the Beleaſe, 


1 F two or more are jointly and ſeverally bound in a Bond, a a Releaſe to 
r one diſcharges the others; and in ſuch Caſe the) Joint Remedy being 
. Rol | gone, the Several is ſo likewiſe. z 
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Hob, 10. 2 Sid. 11. 2 Salk, 574. 8 5 
| | | 0 


CCC . 
Zo if there are two Conuſees of a Statute, and one of them releaſes to 2 Rol. Abr. 
the Conuſor; this ſhall extinguiſh the Statute as to the other alſo. 411. 
8o if two Executors ſell the Goods of the Teſtator for a certain Sum of 17 E. 3. 66: 
Money, and take an Obligation for the Money, the Releaſe of one of them 2 Rol, Abr: 
all | EY 411. 


| ſhall bar both. 


So where there are two Executors, and one only has the Poſſeſſion of the Bro. Relesſe 
Goods which are taken away by a Stranger ; though he only in whoſe 26. 
pPoſſeſſion the Goods were may bring an Action, yet the Releaſe of his 
| Companion ſhall bar him. „„ „ 5 
* Alſo if two are bound in an Obligation, and the Obligee releaſes to Page 282 
one of them, Proviſo that the other mall not take Advantage of it; this Lit. Rep. 
Proviſo is void. 5 | 190. 

But if 4. be bound to B. and C. ylwend. the Moiety to B. and the Moor 64. 
other to C. this is a ſeveral Obligaticn, and the Releaſe of one ſhall not 
prejudice the other. 


So where ſeveral enter into ſeyeral Covenants in the ſame Deed, a Re- Ero. Eliz. 
408, 479. 


2 Sal K. < 74. 


leaſe to one of the Covenantors will not diſcharge the others. 


So if two are bound to the King, :nd he releaſes to one of them; this s Co. 36. 
will not diſcharge the other, | 2 Rol. Abr. 
II A. and B. are named Obligors jontly and ſeverally, and A. only ſeals Cs. Elis. 
the Bond, and then the Obligee releats to A. and after B. ſeals the Deed ; 16s, 
this Releaſe ſhall enure to the Benefit of B. though it was not his Deed at 
the Time of the Releaſe; for the Relaſe does not defeat the Deed, but is 
only a Bar by Plea, and both were ound for one and the ſame Debt, 
which is ſatisfied by the Releaſe, | | | 

If divers commit a Treſpaſs, though this be joint or ſ&veral at the Co. Lit. 232. 
Election of him to whom the Wrong is done, yet if he releaſes to one of Heb. 66. 

them, all are diſcharged, becauſe h's own Deed ſhall be taken moſt 2 | 
ſtrongly againſt himſelt ; alſo ſuch Releaſe is a Satisfaction in Law, which 13 893 
is equal to a Satisfaction in Fact; but he who would take Advantage of Cro. Jac. 
ſuch Releaſe muſt have the ſame to produce.  _ en 444+ 

If Treſpaſs be brought againſt three, and Judgment is given againſt one, Hob. 30. 
and the Plaintiff enters a Noli proſequi againſt the other two, if the Noli £21 #er v. 
proſegui had been before Judgment, it had diſcharged the whole Action. Lence. 
So if Judgment had been againſt all three, and the Plaintiff had entered 
a Noli proſequi againſt the two, for Nonſuit or Releaſe, or other Diſ- 
charge of one, diſcharges-the reſt. „ | 5 
In Trover againſt two, one pleaded not guilty, and a Verdict againſt 4 Mod. 379. 
him; the other pleaded a Releaſe, and Verdict for him: On Motion for . v. 
Judgment againſt him who was found guilty it was denied, becauſe * 
Trover being joint, a Releaſe of all Actions diſcharged both. | 15 
In Replevin by 4. againſt B. B. makes Conuſance in Right of C. for 2 Rol. Abr. 

Damage-feaſant to the Freehold of C. which is adjudged againſt A. and [ra hy 

Judgment that B. ſhall have Return irreplegiable with Coſts and Da- 2 Lutw. S C. 
mages; in a Scire facias brought by B. to have Execution of the Coſts cited, and 
and Damages, if A. pleads the Releaſe of C. in whoſe Right Conuſance ſaid, that if 
was made of all Demands, this is no Bar, in as much as C. was not Party = had _ 
to the Suit, nor liable to any Coſts or Damages, had the Matter been ee 
adjudged againſt B. and there fore B. intitled to the Coſts and Damages, it would 95 


Which C. could not releaſe. have been 
8 | | otherwiſe. 


A. and B. took an Obligation from F. S. for the Payment to them of Vent. 35. 
a Sum of Money, and this was done by them as Truſtees, and for ſe- * hes 
curing the Payment of Legacies to younger Children; 4. brought ang, , 3 
Action on this Bond, to which J. S. pleaded a Releaſe from B. but upon Stetter. 
Oyer it appeared that the Releaſe * of all Actions which B. had on his 

| | +" i 85 Oben 


„ £ 4 6 AE: 
* 279. own Account; and in Truth B. did not know of the taking the Bond, nor 
C. cited. as he privy to the Suit; and though it was objected that the Releaſe of 
one Obligee diſcharged the Bond, and that it muſt be on his own Ac. 
count, yet it was adjudged that the Releaſe did not bar, for that the 
Words, on his own Actount, muſt have been put in for ſome Purpoſe, 
and could not in this Caſe be for any other, but to diſtinguiſh Demands | 
which B. had in his own Right from thoſe he had in Right of or in Truſt 
for others. 55 | — „ 
a page 283 Where divers are to recover in he Perſonalty, the Releaſe of one is a 
6 Co. 2g. 4. Bar to all, but it is not ſo in Point of Diſcharge. | 


Ruddock's 5 | 5 | 
Caſe. Cro, Eliz. 648, Jenk. 263. Palm, 319. Owen. 22. Hutton4 o. 


3 Mod. 13s. As if there are two Plaintiffs who ze barred by an erroneous Judgment, 

| and they afterwards bring a Writ of Eiror, the Releaſe of one ſhall bar the 

other, becauſe they are both Actors ir a perſonal Thing to charge another, 

and it ſhall be preſumed a Folly in lim to join with another who might 

S re. If all releaſe all.$ 8 N 18 | I 

Parties = as Vf. 9 8 5 

againſt whom Judgment is given ought not regularly to juin in Error? Vide 3 Mod. 134. Carth. ). 

2 Mod. Ca. 305. 1 Rol. Abr. 747. l. 35. Though ore be dead if it does not appear. Stra. 233. 
And ſee Stra. 606, 2 Ld. Raym. 1403. Rep. Temp. Fardw, 135. Will. 88. | | 


3 Mod. 109. But if an Action be brought againf four, and Judgment againſt them, 
on which they bring a Writ of Erro, and the Defendant in Error pleads 
the Releafe of one of them ; this i: no Bar, for it being brought to diſ- 
charge themſelves of a Judgment, the Releaſe of one cannot bar the 
other, becauſe they have not a joint [ntereſt but a joint Burthen, and by 
Law are compelled to join in a Writ of Error. = 


38 CY n 4. Rl MF r 1 eee 1 1 2 PYX 
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(H) How far a Poſſibility oz Contingent Intereſt 
may be releaſed. | HE 
zoCo. 48.2. IT is a general Rule in our Books that a mere Poſſibility cannot be re- 
Cro. Eliz. leaſed, and the Reaſon hereof is, that a Releaſe ſuppoſeth a Right in 
3 Being, and it was thought to countenance Maintenance to transfer Choſes 
in Action, Poſſibilities and Contingent Intereſts 3 
LE Hence it is held, that an Heir at Law cannot releaſe to his Father's 
lit. Ses. Diſſeiſor in the Life-time of the Father, for the Heirſhip of the Heir is a 
Co. Lit. 265. Contingent Thing, for he may die in the Life-time of the Father, or the 
4. Father may alien the Lands. 9 | | 
10 Co. 51. . | . „ 3 
Bridgm. 76. S. P. tho? the Words Quæ qucviſmodo in future babere poters are inſerted in the Releaſe, 
_ ” if the Heir releaſes with Warranty, it bars him when the Right deſcends, 2 Leon, 20 
OD. . Ns | | Se 
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And. 133. So if the Conuſee of a Statnte releaſes to the Conuſor all his Right to the 
Colit 265-Land, yet he may aſterwards ſue Execution, fot he has no Right to the 
ces” i Land but only a Poflibility, N 5 - 

2 Rol. Abr. 2 
40g. ; | | 5 . oy | | ts | ; x | 
2 Mod. 281. So if a Creditor releaſes to his Debtor all the Right and Title which he 
a Ley. 215.hath to his Lands, and afterwards gets Judgment againſt him, he may 
extend a Moiety of the ſame Land, fot he had no Right to the Land . 


' the Time of the Releaſe, and the Land is not bound but in reſpect to the 

Perſon. 5 | 

So if the Plaintiff releaſes all Demands to the Bail in the King's Bench, « Co. 70, 
and afterwards Judgment be given againſt the Principal, Execution may be He's Caſe. 
ſued againſt the Bail, for that at the Time of the Releaſe there was only 8 2 


poſſibiſity of the Bail becoming chargeable. 1 Cro. Eliz. 


| | | | £ 79. 
Moor 469. Hutt. 17. & vide the Caſe of Harriſon v. Huxley, Moor 852. [Sed gu, if the Releaſe 
was on Conſideration, and intended to diſcharge them as Bail, if the Court, on Motion, would not 


* ſtay Proceedings againſt them?] 


So if A. recovers in Treſpaſs againſt B. in B. R. and B. brings a Writ 2 Rol. Abr. 
of Error, pending which A. releaſes to B. all Executions, and after the cg. 
Judgment is affirmed and new Damages given to A. for the Delay upon * Jas. 
the Statute of 3 H. 7. [cap. 10. and wide 19 Fl. 7. cap. 20.] this Releaſe Rol. Rep. 1f. 
| ſhall not bar A. to have Execution of thoſe Damages, becauſe he had not Child v. 
any Right to have Execution, nor to any Duty at the Time the Releaſe Pran. 
was made. 5 5 ä 
A Leaſe to the Huſband and Wife for Life, the Remainder to the page 284 
Survivor of them for twenty-one Years ; the Huſband grants it over, and Poph. 5. 

though he ſurvived, yet the Grant was held void becauſe it was con- 10 Co. 51. 


tingent. Hute. 17. 


Raym. . 146. 


If the next Preſentation to a Church be granted to A. and B. and living Cro. Eliz. 
the Incumbent, A. releaſes all his Eſtate, Title and Intereſt to B. this Re- 173 22 
leaſe is void, it being of a Choſe in Action; ſecus had the Releaſe been *g bf 1 
made after the Avoidance, at which Time the Intereft would have been Leon: 256. 

veſted in A. | | | | and Dyer 
I | | | 144. 

| | | - 10 Co, 48. 
Prom the Reaſons herein it was held, that if at Common Law a Wo- Like Point. 
man before Marriage had accepted of a Jointure in Bar and Satisfaction of, Co. 1. 


Dower, that this would not have bound her, becauſe at the Time ſhe had ;, non's 
no Right to Dower. | ( 3 Caſe.— If a 
N | < | 5 | Huſband 
makes a Leaſe for Life and dies, the Wiſe may releaſe her Right of Dower to him in Reverſion, 
though ſhe has no preſent Cauſe of Action againſt him. Co. Lit. 265. | 


A City Orphan cannot at Law releaſe her Orphanage Part to her Fa- Will. Rep. 
ther, for ſhe hath no Right in her during the Life-time of her Father; u * 
but it hath been held in Equity, that ſuch Releaſe being for a valuable el Be 
Conſideration, as upon the Marriage of a Daughter, and a Portion given Chan. 848. 
her by the Father, ſuch Releaſe may operate as an Agreement to waive 
the Orphanage, and hath accordingly been fo decreed in Equity. | 
If there be a Deviſe of a Term for Years to A. for Life, Remainder to 10 co. 47. 
B. B. may releaſe his Right to 4. and ſuch Releaſe ſhall extinguiſh his In- Lampet's 
tereſt, though it was objected that B. had only a Poſſibility at the Time of Cale. 
the Releaſe made. | | | ET, 
But it was held in the above-mentioned Caſe of Lampet, and hath in 10 Co. 47. 
like Manner been held in other Caſes, that B. could not aſſign over his 4. Co. 66. 
| Intereſt to a Stranger in the Life-time of A. the fame being only a Chofe ON 3 6 
in Action, and a mere Poſſibility, inaſmuch as an Eftate for Life is in e 
 Suppoſition of Law a larger Eſtate than for any Number of Years. 5 
But later Reſolutions, eſpecially thoſe which have been in Courts of 2 Vern. 563. 
Equity, have made a great Alteration in this Doctrine. 
As in the Caſe of Cole v. Moore, where one poſſeſſed of a Term de- Moor 806. 
viſed it to 4. for Life, Remainder to B. and made 4. Executor; B. 10 | 
7 x Vile 


R E 1 A 8 E. 


viſed this Remainder to C. and died in the Life-time of A. and i in order to 
defeat C. of his Intereſt, A. aſſigned his Term to a third Perſon : Ang; it 
was decreed by Lord Chancellor Eleſmere, that A. the Executor and De. 
viſee, for Life, was a Truſtee for B. and ſhould not be at Liberty to deſtroy 
this Remainder, but that the Executor ſhould preſerve the Leaſe, fo as 4 
might go according to the Will with the Performance whereof the Executor 
was intruſted. 

Chan. Ca. 4. So in the Caſe of Goring v. Bickerftaff, where the Truſt of a Term was 
deviſed to A. for Life, Remainder to B. it was agreed by all that B. might 
aſſign over his Truſt, which ſhews that a and of a Term i in Remainder 

may be transferred over by Deed. 

Will. Rep: One poſſeſſed of a Term for Vears Jeviſed'i it to 4. for Life, 8 

$72. pl. 167. to B. B. in the Life- time of A. deviſed his Remainder to J. S. who deviſed 

% _ it over; and the Queſtion was, Whether A. (the Deviſee for Life) being 

Ji. dead, the Deviſee of J. S. ſhould have the Term, or whether it ſhould 90 
to the Adminiſtrator De bonis non; and it was decreed for the Deviſee of 
J. S. and the Adminiſtrator De bonis non of B. was directed to aſſign over 

tze Term to him. 

k page 235 And in the Caſe of Theobald v. Duffay in the Houſe of Lords March 
| 1729-30, it was (inter alia) determined, that a — of a Term i Is 

aſſignable for a good Conſideration. 

g Co. yo. It is laid down in Hoe's Caſe, that a Duty uncertain at firſt, which upon 

1 Mod. 281. a Condition precedent is to be made certain afterwards, is but a Poſſibility, 

| which cannot be releaſed. 

Yelv. 215. As a Nomine pane waiting on a Rent ah cannot be releaſed till the 


Brownl. 1066. Rent is behind, as the e of the Nen __ the Nomi ne pane 
Bridges 23 Duty. | 


Enion. 


Yelv. 192. So if a Man covenants to pay 107 on the Birth of a Child, the Core. 

Y Dt] nantor cannot be releaſed of the 1o/. it reſting merely in Contingency 
whether ſuch Child will ever be born or not. 

| Yelv. 215, So if an Award be, that upon the Plaintiff's delivering the Defendant + 

by a certain Day a Load of Hay, the Defendant ſhall pay him 10l. 

in this Caſe the 100. cannot be releaſed before the Day, for it reſts merely 

in Poſſibility and Contingency whether the Money ſhall ever be 


paid, for it becomes a Duty on the Delivery of the Hay only, and not 


before. 
2 Salk. 973. . In Debt upon a Bond againſt tho Defendant as Adminiſtrator, c. the 
pl. 4. Defendant pleaded a Releaſe, whereby the Plaintiff, reciting there were 


2Ld. Raym. ſeveral Controverſies between the Defendant and him about a Legacy and 
8 To 7 the Right of Adminiſtration, releaſes to the Defendant all his Right, 
, © Title, Intereſt, and Demand of, in, and to the Perſonal Eſtate of the 

| Inteſtate; and on Demurrer this was held to be no Plea ; and a Diffe- 
rence was ; taken by Ch. juſt. Holt between a Releaſe of all Demands to 

the Perſon of the Obligor or Adminiſtrator, and a Releafe of all De- 

mands to the Perſonal Eſtate of the Obligor or Adminiftrator, that the laſt 

will not diſcharge the Bond as the other may, becauſe the Bond does not 

give any Right or Demand upon the Perſonal Eftate, Sc. until Judgment 

and Execution ſued. | 

» Rol. Abr. . If 4. promiſes in Conſideration that he will ſell to his Son certain 
497-8. Br Merchandize at ſuch a Price, that if his Son does not pay it at the Feaſt 
cot v. Aier, of St. Michael next enſuing, he himſelf will pay it; ard before Michael- 
mas E. releaſes all Actions and Demands to him who made the Promiſe; 
this ſhall not releafe the 4/ump/ir, for till Michaelmas it cannot be known 
whether his Son will RAVE paid i it or not, and till Default of Payment by 
him, 


RNaym. 1087. 


R E. BF „ 


bim, the other is not bound to pay it, and ſo it is a meer Contingeney 


till Michaelmas, which cannot be releaſed. Tf +2v. If this 
; Ry | | | Promiſe | 

ſhould not be in Writing, according to the ſtat. 29 Car, 2. c. 3,? See 6 Mod. 250. Salk. 27, 8. 2 Ld. 

2 Wilſ. 94. 3 Burr. 1888, 1889, 1890. where it is laid down as ſettled Law, that 

where a Debt of a third Perſon is ſtill ſub//fing, and Remedy may be had againſt him thereon, s 

Promiſe made to pay, &c. is clearly within the Statute ; Such being the Caſe, the Promiſe mention- 


ed in the Text ſhould certainly have been in Writing; but nete, the Caſe in the Text was prior to 


the above-mentioned Statute, | 


* 
* 


: Ls 


(Y) How the operative Moꝛds in a Releaſe have 


been conſtrued : And therein of the Words, 


1. Claims and Demands, what are releaſed thereby. 


W 1:tleton ſays, that 4 Releaſe of all Demands: is the beſt Releaſe to Lit. Sea. 


him to whom it is made; and Lord Coke ſays, that the Word sos. 


| Demand is the largeſt Word in Law except Claim; and that a Releaſe of Co. Lit. 291. 
Demands diſcharges all Sorts of Actions, Rights, and Titles, Con- 


ditions before or after Breach, Executions, Appeals, Rents of all 


Kinds, Covenants, Annuities, Contracts, Recogniſances, Statutes, Com- 


mons, c. | | 
* But notwithſtanding the large Import of the Word Demands, yet*Page 286 


there are ſeveral Inſtances (which wide infra) where the Generality of the 
Words hath. been reſtrained to the particular Occaſion for which the Re- 


leaſe was made. | | 6 | | 
By a Releaſe of all Demands, all Actions Real, Perſonal, and Mixed, Lit. Sect. 


and all Actions of Appeal, are extinct. | | Ir 754. 
So a Releaſe of all Demands extends to (a) Inheritances, and takes C pe : 
away Rights of Entry, Seiſures, Se. (a) Butif © 


| : = 323 5 the King re- 
leaſeth all Demands, yet as to him the Inheritance ſhall not be included. Bro. Preregative, pl. 62. 


Bridgm. 124. = 


By a Releaſe of all Demands made to the Tenant of the Land a Com- Co Lit. 2gr. 


mon of Paſture ſhall be extinct. 
A Releaſe of all Demands will bar a Demand of a Relief, becauſe the Cro. Jac. 190, 


| Relief is by Reaſon of the Seigniory to which it belongs. | 


If A. being poſſeſſed of Goods lofes them, and they come to the 2 Rol. Abr. 


„Hande of B. who being in Poſſeſſion, 4. by Deed releaſes to B. all 497. Jordan 


Actions and Demands Perſonal which at any Time before Habuit vel ha- V. Senders. 
bere potu't againſt B. for any Cauſe, Matter, or Thing whatſoever ; this i 
ſhall bar A. of the Property of the Goods, ſo that B. has the abſolute Right 
in him by this Releaſe. | . | 

By a Releaſe of all Demands, all Manner of Executions are gone, for Lit. Sec gos. 
the Recoveror cannot ſue out a Freri Facias, Capias, or Elegit, without 2 Rol. Abr. 


a Demand, 3 „„ | 497+ 
By a Releaſe of all Demands to the Conuſor of a Statute Merchant co. Lit. 291. 


| before the Day of Payment, the Conuſee ſhall be barred of his. Action, Bridgm. 124, : 
| becauſe that the Duty is always in Demand; yet if he releaſes all his 


| Right in the Land, it is no Bar. | | | 

So a Bond conditioned to pay Money at a Day to come, is a Debt and Cro. Jac, 

Duty preſently, and may be diſcharged by a Releaſe of all Actions and 300. 
Demands before the Day of Payment. 


But 
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Oro. Eliz. 


4 


Velv. 214. But in an Action of Debt for Non- performance of an Award made 


Cro. Jis” for the Payment of Money at a Day to come; there is no preſent 


300. Debt nor any Duty before the Day of Payment is come, and therefore 


it cannot be diſcharged before the Day, by a Releaſe of all Actions and 
Demands. 1. 1 | | 


- 51. in. So if a Man deviſes 1 Legacy of 20 J. to J. S. at the Age of twenty. 


| Lampet's three, tho' the Legatee, after he attains the Age of twenty-one, and he. 

Caſe. fore the Day of Payment, may releafe it, yet by the Word Demands it iz 
Not releaſed, but there muſt be ſpecial Words for the Purpoſe. 

Hancock y, A Releaſe of all Demands does not diſcharge a Covenant not (b) broken 
Field, at the Time; as where a Leſſor, on Payment of 60 J. to him by the 
Cro. Jac. Leſſee due on a Judgment, releaſed to him all Demands ; and it was 
N 8 FRE adjudged that this did not releaſe a Covenant for Repairs not then broken; 
Wee s but it was held, that a Releaſe of all Covenants would have releaſed the 
Noy 123. Covenant. 5 | gs 
(5) For the 2H | Co 5 
Difference when broken or not, vide Dyer 217. Lit. Rep. 86. Moor 34. 3 Leon. 69. 10 Co. gi. 
8 Co. 71. Hoes Caſe, Co. Lit. 292, 8 Co. 153. And. 8, 46. 5 


Witten „ If Leſſee for Life grants over his Eſtate by Indenture reſerving Rent 


Bi, during the Continuance of the Eſtate, and afterwards releaſes to the Aſ- 
4 Rol. Abr. ſignee all Demands ; this ſhall diſcharge the Rent, for he had the Free- 
855 Jac hold of the Rent in him at the Time. | 555 


486. Bridgm. 123. 2 Rol. Rep. 20. Poph. 136. 


2 Rol. Abr. So if Leſſee for Years grants oyer by Indenture all his Eſtate, re- 
408. in the ſerving a Rent during the Term, and after releaſes to the Aſſignee all 
Caſeoft#it-Demands ; this ſhall releaſe the Rent, for though he cannot have an Ac- 
for v. Be. tion to demand all the Eſtate, yet this is an Eſtate in him of the Rent, 

*Page 287 and aſſignable over; and in an Action of Debt for any Arrearages after 

| he ſhall claim it as a Duty accrued from the ſaid Eftate ; and it ſhall not 

be ſaid that the Duty ariſes annually upon the taking of the Profits, but 

this had its Commencement and Creation by the Reſervation and Contract, 

which was before. 5% ns Ed OE = 

„t , lf there be Leſſee for Years rendring Rent, and the Leſſor grants 

2 over the Reverſion, and the Leſſee attorns, and after Leſſee aſſigns over 


2 Rol. Abr. his Eſtate, and after the Aſſignee of the Reverſion releaſes all Demands 


an to the firſt Leſſee, yet this ſhall not releaſe the Rent, for that there is 
Moor $44. neither Privity of Eftate or Contract between them after the Aſſignment ; 
but if the Releaſe had been made to the Aſſignee, it had extinguiſhed the 


606. 
42. Rent, 5 woes | | | | | 
20 Al. pl.s. If he, who has a Rent-Charge in Fee, releaſes to the Tenant of the 
2 Rol. Abr. Land all Demands from the Beginning of the World till the Making of 
408. the Deed of Releaſe ; this ſhall diſcharge all the Rent, as well that to 
. N 
Lit. Sea. It is faid by Littleton and Lord Coke, that by a Releaſe of all Demands 


510. A Rent-Service ſhall be releaſed z but this it is ſaid is to he intend- 

Co. Lit. 2 of a Rent- Service in groſs as a Seigniory ; and therefore in the 

Caſe of VVV . 

Lev. 99, Hen v. Hanſon, where in Covenant brought on a Covenant in a Leaſe 

10. for Years to pay the Rent reſerved, the Defendant pleaded a Re- 
* 84 leaſe by the Plaintiff of all Demands at a Day before the Rent in Queſ- 


bio , tion became due; the Plaintiff replied, that the Releaſe was in Perform- 
v. Hanſes, ance of an Award of all Matters in Controverſy between the Plaintiff 
and Defendant; and upon Demurrer it was adjudged by Fofter, Mal- 
let, and Windham, that the Rent was not difcharged by this Releaſe, as 

it became due by the Perception of the Profits, and was not like to a 
Rent-Cl:arge, or a Rent-Parcel of a Seigniory ; and they held, hot 

18 „ e | 516 


e, N , 8G 

this Rent being incident to the Reverſion, and Part thereof, was no 
more releaſed hereby than the Reverſion itſelf was; and that this Con- 
ſtruction ſhould the rather prevail, as it was not the Intention of the 
Party to releaſe this Rent: But Twiſden contra, he ſaid, that in Releaſes 
and Deeds when Words are heaped up, the Party that is to take the 
Advantage may take the ſtrongeſt Word and in the ſtrongeſt Senſe, and 
that is the Reaſon they are put in; and as to the Intent, that muſt be 

thered from the Words; and Men muſt take Care what Words they 

ſe, Oportet politiam obedire legibus non leges politiæ; and he ſaid, he could 
ſee no Difference between this Rent and a Rent in Fee, both are Rent- 
Services, and neither demandable before they become due, otherwiſe 
than as in 40 E. 3. 47 it is ſaid, theie is a continual Demand betwixt 
Lord and Tenant ; and in this Caſe there is a Tenure between the Leſſee 
and him in Reverſion; and the Reaſon why the Reverſion is not touch- 
ed by this Releaſe is, becauſe it can work only by way of Extinguiſh- _ 
ment, and not by way of paſſing an Intereſt ; but it was adjudged ut 
upra. . | | TO = 
/ "The Plaintiff declared upon a Leaſe for Years, Reddendum 30s. at Salk. 598. 
Lady-day and Michaelmas, and aſſigns for Breach Non-payment of apl. 1. 
Year's Rent due and ending at Lady-day 1689, the Defendant pleaded Sehens v. 
a Releaſe dated the 18th Day of November 1688, of all Demands ; | 
and. upon Demurrer Judgment was given for the Plaintiff; for the 
growing Rent not due, which is incident to the Reverſion, is not dif- 
charged, though the firſt Half Year's Rent, which was a Duty demand- 
able, was releaſed ; but here the Releaſe being pleaded as a Bar to all, 
which it is not, the Plea 1s naught, and Judgment mult be given for the 
_ Plaintiff, „ 


* 2, By a Releaſe of all Action and Suits, Page 288 


A Releaſe of all Actions diſcharges a Bond to pay Money on a Day to co. Lit. 292. 
come; for it is Debitum in præſenti, quamwis fit ſalvendum in futuro; and 
it is a Thing merely in Action, and the Right of Action is in him that re- 
leaſes, tho' no Action will lie when the Releaſe is made, | 

But a Releaſe of Actions does not diſcharge a Debt before the Day of Co. Lit. 292. 
Payment, for it is neither Debitum nor Solvendum at the Time of the 
Releaſe ; nor is it merely a Thing in Action, for it is grantable over, 
Soc if a Man has an Annuity for Term of Years, tor Life or in Fee, 
and he before it be (a) behind releaſes all Actions; this ſhall not releaſe CO-Lit * 
the Annuity, for it is not merely in Action, becauſe it may be granted C 8 Eliz. 
over. e 897. 

. . N N | _ Moor 133. 

(a4) But ſuch Releaſe ſhall releaſe the Arrearages incurred before. 39 H. 6. 43. 2 Rol. Abr. 404. 


If one releaſes Omnes querelas aut loguelas ; this is as large as a Releaſe Co. Lit. 292, 
of all Actions, and releaſes all Cauſes of Action, though no Action be then 
depending. 255 Ws = | 
| By a Releaſe of all Manner of Actions, all Actions as well Criminal as Co. Lit. 287. 
Real, Perſonal and Mixed, are releaſed. - | 

A Releaſe of Actions Real is a good Bar in Actions mixed; as Aſſiſe of 
Novel Diſſeiſin, Waſte, Quare Impedit, (b) Annuity ; and fo is a Releaſe Co. Lit. 284. 
of Actions Perſonal, _ 1 e 
Grantee has made his Election · Jones 215, 


„ 


In an Appeal of Robbery or Felony, a Releaſe of all Actions Perſonal Co. Lit. 287, 
will not bar, becauſe an Appeal, in which the Appellee is to have Judg- + i: 
7 ; e | ment 


FTC 
ment of Death, is higher than a Perſonal Action; but a Releaſe of all 
Manner of Actions, or of all Actions Criminal, or of all Actions Mortal 
or of all Actions concerning Pleas of the Crown, or of all Appeals, or of 
all Demands, will be a good Bar of any ſuch Appeal. 8 
Co. Lit. 288. And in an Appeal of Maihem a Releaſe of Actions Perſonal may be 
leaded, becauſe Damages only are recovered. os 
Co.Lit. 269. A Releaſe of all Actions is regularly no Bar of an Execution, for Exe. 
8 Co. 153. cution is no Action, but begins when the Action ends. 8 5 
2 Inſt. 40. Alſo a Releaſe of all Actions does not regularly releaſe a Writ of Error 
Yelv. 209. for it is no Action, but a Commiſſion to the Juſtices to examine the 3 
Co. Lit. 288. cord; but if therein the Plaintiff may recover, or be reſtored to any 
Thing, it may be releaſed by the Name of Action. 5 | 
Co. Lit. 290. But a Releaſe of all Actions is a good Bar to a Scire Facias, though it be 
Comb. 455. a judicial Writ, for the Defendant may plead to it, and it is in Nature of 
a new Original given by the Statute. Sho 
2 Rol. Rep. So in Replevin a Releaſe of all Actions is a good Bar, for the Avowant 
75- is Defendant, tho' in ſome ReſpeQs he is Plaintiff. - | 
Ln 2 By a Releaſe of all Suits a Man is barred of a Writ of Error. f 
de the | ; | | = | 
8 ſupra. | 


co. Lit. 291. So by a Releaſe of all Suits a Man is barred of Execution, becauſe it 
8 Co. 183. cannot be had without Application to the Court, and Prayer of the Party, 
{Yideſupra. which is his Suit. 4 | e | 1 3k | 


Co.Lit.28.b If a Diſſeiſee releaſes to the Diſſeiſor all Actions; this is no Releaſe 
8 Co. 151. of his Right of Entry, for when a Man has ſeveral Means to come at 
his Right, he may releaſe one of them, and yet take Benefit of the 

bother Ty , Ez In 
Co. Lit 286. So if a Man by Wrong takes away my Goods; if I releaſe to him 
Skins: pl. 1. all Actions Perſonal, yet by Law I may take the Goods out of his 

V. peſt. 291. Poſſeſſion. - | 5 
* Page 2:89 * If a Man releaſes all Actions, by this he ſhall releaſe as well Actions 
39 K. 3. 26. which he has as Executor, as thoſe in his own Right. 8 | 


2 Rol. Abr. | IN | "he Ns 
404. 2 Ld. Raym. 1307. S. C. cited by Peevel!, and ſaid by bim to be clearly ſo, unleſs there was 
an Action of his own for the Releaſe to work upon. | | | 


Co. Lit. 292. Tf a Man releaſes all Quarrels; a Man's Deed being taken moſt ſtrongly 
againſt himſelf, it is as beneficial as all Actions, for by it all Actions 

| Real, Perſona), and Mixed, are releaſed. ook Se 
Co. Lit. 292. So if a Man releaſes Omnes loquelas, it is as large as Omnes actiones, and 
h extends as well to Actions in Courts of Record as baſe Courts. . 
Co. Lit. 292. So a Releaſe of Ones exactiones d, is equal to a Releaſe of all Actions. 


S For Exactio | „„ | Es ES | 
derivatur ab Exigends, and Exigere ſigniſieth to enquire or demand. Co. Lit. 292, a, 


— 


) Releaſe, in what Caſes reſtrained to the 
ſpecial Purpoſe for which it was given. 


Flow. 289. ff J N the Rule of Law, that every Man's Deed ſhall be taken ſtrongeſt 
19 H 6. 42. againſt himſelf, and on what is laid down in (a) Altham's Caſe, Ge- 
o. 148. geralis Clauſula, Fc. it hath been inſiſted, that general Words in a 0 

| | FI LR WD 1 leaſe 


leaſe are to be taken ſtrongeſt againſt the Releaſor, and are not to be qua- 


. 


| Iified or reftrained by any ſpecial Recital. | 
Baut herein the ſure Rule and Diſtinction ſeems to be, that where there And. 64. 
are general Wotds all alone in a Deed of Releaſe, they thall be taken moſt Hob. 74. 
ſtrongly againſt the Releaſor; but where there is a particular Recital in a PY<" 240. 


Deed, and then general Words follow, the general Words ſhall be qualified Mod. 99. 
by the particular Recital, : Ld. Raym. 


Indeed in the Caſe of Rotheram v. Crawley, where upon a Reference Co. Eliz. 
to Arbitration of ſome Controverſies relating to Relief aud Heriot claimed 370. 
by the Lord of his Tenant, a Releaſe was awarded, which was drawn td Aa 
up of all Reliefs, Duties and Amercements, and this Releaſe being pleaded 8 _ 
to an Action of Debt on an Obligation, it was inſiſted, though the Word 
Duty might in Strictneſs extend to a Bond Debt, that yet it ought not 
to have this Conſtruction in the preſent Caſe, it being placed between 
the Words Relief and Amercements, which ſhewed that the Parties in- 
tended Duties of the fame Nature ; but it was adjudged otherwiſe ; and 
that the Word Duty working an Extinguiſhment of the Bond at Law; 
the Force of the Word was not to be controuled by the Intention of the 
Party. $ | | $ How is it 
| * . | | | poſſible to 
reconcile this Reſolution to common Senſe? The Reference was particular, not general; and the 
Referee had not Power to award concerning the Bond Debt, becauſe it was not a Matter referred to 
him ; conſequently, let him uſe what Words he would, his Award could not extend to the Bond in 
Queſtion, | 


But in the following Caſes the Intention of the Party has been princi- 
pally regarded: | | | „ | 
As where in Debt upon an Obligation the Defendant pleaded a Releaſe Hetl. 9, 15. 
of all Errors, and all Actions, Suits, and Writs of Error whatſoever ; Abree v. 
and it was adjudged that the Releaſe extended only to Writs of Error, and Fate. 
did not releaſe the Obligation, though the Word Actions, had it ſtood 
ſingly, would have done it. . 5 1 
If a Man receives 10 J. of another, and by his Dead acknowledges the 2 Rol. Abr. 
Receipt thereof, and thereof releaſes, acquits, and diſcharges him, and of 409. cited by 
all Actions, Suits, Debts, Duties and Demands; by this Releaſe nothing T4 fleld, to 
is diſcharged but the 10. and the Action and Demands thereof, for the nn ang 
latt Words have Reference to the firſt, and ſo limited by them. Trin. : Jac. 


5 | 1. in B. R. 
3 M-d. 277. Carth, 119. Show. 18 5. S. C. cited, and doubted of by Halt Ch. J. who ſaid, that ao 
ſuch Caſe was to be found. J | 3 | 


Pe ee CEE INT 


J Nor does the Caſe ſeem to be Law, as in ail Probability the 10/, was given as a Conſideration 
for a general Releaſe, = 


In the Caſe of Hen. v. Hanſon it was held, that a Releaſe made in“ Page 290 
Performance of an Award did not diſcharge a growing Rent, though the Lev. 99. 
| Releaſe contained general Words, for this Reaſon (inter alia) that it was Sid. 141. 
not the Intention of the Parties. 5 
do in the Caſe of Morris v. Wilford, a Releaſe of the Wife's Cuſtomary | So 
Part, with general Words, was held only to extend to the ſpecial Matter 2 Lev. Ne 


recited, 2 Show, 46. 
. | pl. 32. 3 Keb. 814, 840, 


So where the Plaintiff releaſed all Demands on his own proper Ac- 2 Lev. 272. 
count ; and it was adjudged by the whole Court, that an Obligation taken 3 Te: 
by the Plaintiff in his own Name in Truſt for the Children of J. S. was ye, 3g. 
not diſcharged thereby. | S. C. by the 

: | | „„ Name of Notes v. Stokes, 
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Vent. 314. 


| VCC 
2 Mod. 28 1. So where in Covenant to pay an Heriot pot mortem J. S. or 40's. at the 
2 Lev. 210. Election of the Plaintiff, and ſets forth the Death of F. S. and that af- 
Tf terwards he choſe to have the 401. for which he brought his Action, and 
hes ram, aſſigns the Breach in the Non-payment ; the Defendant pleaded, that 
the Plaintiff releafed to him all Actions and Demands, Fc. but this 
Releaſe was made in the Liſe-time of J. S. and there was an Exception 

in it of Heriots ; and upon Demurrer it appearing that neither the He. 

riot nor 40 5. were in Demand at the Time of the Releaſe given, and 
it appearing plainly by the Exception in the Releaſe not to be the Inten- 
tion of the Parties to releaſe the Heriots, Judgment was given for the 
| ant}: - „ 3 | | 

3 Mad. 277. A. recovered againſt B. a Judgment for 600 J. and made J. S. and 
3 Lev. 269. J. D. his Executors, and died; B. made C. his Executor, and deviſed 
8 15% a Legacy of 5 J. to J. D. and died; J. D. by Deed acknowledged the 
8 Receipt of the 5 J. of C. and thereby releaſed the ſaid Legacy, and all 
Knight, Actions, Suits and Demands which he had againſt C. as Executor to B. 
and after Argument in B. R. it was adjudged, that nothing was releaſed 
but the5/. 5 „„ | 

Ld. Raym. In age. againſt the Defendant for 7 /. the Plaintiff declares, that 
235. Thorpe whereas he had mortgaged to the Defendant certain Copyhold Lands 
r. Thorpe. redeemable upon Payment of ſuch a Sum of Money, the Defendant, in 
Confideration that the Plaintiff would releaſe to the Defendant his Equity 

of Redemption, aſſumed to pay to the Plaintiff 7 / The Plaintiff avers, 

that he did releaſe his Equity of Redemption, but that the Defendant has 

not paid the 71. The Defendant pleads this Releaſe in Bar of the AQion, 

becauſe, after the Words Equity of Redemption, the Scrivener had added, 

And all Actions, Duties and Demands: And on Demurrer the Queſtion in 

(% Vi 4 the (a) C. B. was, whether this 7 J. was releaſed by thoſe general Words; 

Arguments and adjudged that it was not. r # OO 


in this Caſe | Ee . 
in B. R. as reported. Salk. 171. pl. 3. Lutw. 245. Ld. Raym. 664. 


+ One may fairly conclude, nothing but the Subtlety of an old Common Lawyer, unacquainted 


wich Principles of Equity, and the Reaſon of Laws, could have framed an Argument in ſuch a Cafe 


as this and the preceding, Sc. to have raiſed a Doubt. 


; 2 Ral. Abr. If an Obligation be dated and delivered the 23d of January 5 Ta. 


zio. and Obligee make a Releaſe, which is dated 22d of January 5 Fac. but 
Vide Dyer it is delivered after 23d of January, and by this Deed he releaſes to the 


56, 397- Obligor all Actions uſque diem bujus preſentis temporis ; this Releaſe ſhall 


2 Rol. Rep. not diſcharge the Obligation, for (hujus pre ſe ntis temporis) ſhall be taken 


2 * 8 — | 
Palm, 218. the preſent Time when the Deed was dated. 


2 Brownl. 


300. Cro, Eliz. 14. 2 Mod. 280. 


2 Mod. 182. In Treſpaſs, Aſſault and Battery, the Defendant pleaded a general Releaſe 


 Dixen v. of all Actions, c. from the Beginning of the World u/qgue ad diem datus 


Terry. | of the ſaid Releaſe ; and it happened that the Battery was & done upon 


Page 291 that very Day in which the Releaſe is dated, ſo that it was held that this 

| Action was not diſcharged, for the Releaſe did not include that Day, and 
the Defendant ihoyld have tra verſed all, &c. after the Date af the Nay of 

the Releaſe. 5 e ff | 


(L) Chat 


x £L 1 Sn 


d) What Right oz Intereſt ſhall be ſaid to be 
releaſed ; and herein of Miſrecitals and Excep⸗ 
tions in Releaſes, 1 | SEE OM 5 


Releaſe of a bare Right for a Day or an Hour, c. is as good as if Co. Lit. 254. 
it was made to the other and his Heirs. 

A Releaſe may be on Condition, but a Condition cannot be releaſed on Co. Lit.274. 
Condition. | | | 

But a Releaſe on Condition that Releaſee ſhall pay Releaſor ſo much Lutw. 638. 
Money, is not good; but if the Releaſe be worded in this Manner, Thatper Treby 
jr the Releaſee pay ſo much at a Day to come, then he releaſes, Sc. this Ch. Juſt. 
is a good Releaſe, .. | | | | | 
Ikone Man finds the Goods of another, and the Owner releaſes to him 2 Rol. Abr. 
who is in Poſſeſſion ; this veſts the Property in him, (a) but ſuch Releaſe (a) 1 | 
muſt be by Deed. 8 | _ 85 

| ; ns Re SS I Vide ante, 

If one makes a Leaſe for ten Years, Remainder for twenty Years, and 288. | 

be in the Remainder releaſes to the firſt Leſſee, the Releaſee ſhall have Co · Lit. 273 

thirty Years for his Term, for ten Years ſhall not be drowned, becauſe a | 

Chattel cannot be drowned in a Chattel. | 
The Lord Paramount cannot releaſe to the Tenant Parawaile, ſaving to Co. Lit. 3og. 
him Part of the Services, but the Saving in that Caſe is void; but ifÞ- 
there be Lord and Tenant by Fealty, and 20s, Rent, the Lord may 
releaſe all his Right in the Seignory, ſaving Fealty and 10s. Rent ; but 
the Lord, upon his Releaſe to the Tenant cannot reſerve a new Kind of 
Service. | I” 
A Releaſe of Common in one Acre is an Extinguiſhment of the whole 44 2386 
Common. 7 | Noh | Show. 350. 
An (2) intire Thing cannot be releaſed as to Part; but if a Man be__ 
bound to perform two Things, the Obligee may diſcharge the Party of one 7% What 1 


of them. | ſhall be ſatd 
an intire Thing, vide Palm. 247. Owen 21. Moor 413. 


A Releaſe of Covenants ſhall releaſe the Bond for Performance of Dyer 356. 
Covenants. So in the Caſe of (c) Hen v. Hanſon it was agreed, that if (e] Lev. 99. 
— _ was releaſed, the Covenant for Payment of it was releaſed EST: 
ikewiſe. . Fo. | | | 

If a Man brings an Appeal of Maibem, and after releaſes the Action, 43 AT. 39. 
the Releaſe ſhall bar him to have an AGtion of Battery of the ſame 2 Rol. Abr. 
——- 5 - 413. 

If a Rent Charge iſſues out of three Acres of Land, and he who has the, Rol. Ab- 
Rent releaſes all his Right in one Acre, the Rent is all extinct, becauſe 414. RS 
all iſſues out of every Part, and it cannot be apportioned. | 
When Execution is had of twenty Acres, by a Releaſe of one Acre, the And. 266. 
Execution is gone, and is a Diſcharge of Land and Body. _ 21. 

| | : etl. 79. 

* A Releaſe of all Advantages of Account, a good Bar to an Action of Page 292 
Debt upon that Account. | 5 8 Co. 152, 

If I releaſe to 4. all Actions which J. S. has againſt him, the Releaſe to 
A. is good, and the laſt Words ſhall be (4) rejected; for a Deed may be Per 
qualified and abridged by latter Words, but not totally deſtroyed. (4) If a Re- 
a | leaſe be li- 
| ited as to one Obligee, Proviſo that che other ſhall not take Advantage of it, the Proviſo is void. 

Lit. Rep. 191. | _ 5 | R | 
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Br K E. E 41 
Ld. Raym. A Releaſe to A. and B. of all Actions, is a Releaſe of all ſuch ſeveral 


238 Actions which the Releaſor has againſt them, as well as all joint 


Actions. 


796, l Releaſe excepting one Bond, excepts Suits and Asiens for tha 


— 50s 87. If A. reciting that he had recovered Judgment againſt B. before the 
Plow. 19t, Juſtices in Derby, whereas in Truth the Judgment was had in B. R, this 


395  Miſrecital it is ſaid will make the Releaſe void. 


Remainder and Reverſion. 


143. or Tenements, expectant on a particular Eſtate created together 


Co. Lit. 49, \ Remainder + is deſcribed to be a Remnant of an Eftate in Lands 
2 Co. 51. with the ſame and at the ſame Time, and is ſo expectant on the 


Nan 344 particular Eſtate; that unleſs it can take Effect when the particular Eſtate 


Vaugh. 269. = 3 

Tide infra determines, it is void. 
306. n. | T5: — | | | | 
; A Reverſion is where the Reſidue of the Eſtate always doth continue in 
Co. Lit. 22. him who made the particular Eſtate, or where the particular Eſtate is de- 


Plow. 160. x; | . 
1 rived out of the Eſtate which was granted: 8 
der is ſaid to 5 . 


be created by Aa of the Parties; a Reverfion by Act of Law. 


2 Inſt, cor. Every Remainder muſt depend upon a particular and leſs Intereſt than 
Vaugh. 269. the Fee-ſimple, for the Statute Quia emptores, &c. having enacted, that 
; the Fee in all Caſes is to be holden of the Chief Lord, the Tenant after his 
Alienation has nothing further to expect in the Eftate either as a Seignory, 
Reverfion, or Eſcheat. 4 | 9 95 


2 Faſt. 333. But upon an Eſtate-tail 2 Remainder may | limited; for when a Man 


2 Co. 51. a. creates an Eſtate-tail, the Tenant in Tail holds of him in the Reverſion, 
who holdeth of the Lord Paramount; and this Diverſity depends on 
the Conſtruction firſt made on the Stckute De Donrs ; the Judges holding 
the Fee conditienaln the Donee to be an Eftate-tail, and the antient 
Seignory in the Donor to be à Reverſion; and had they not made this 
Conſtruction, the Statute Quia emptores, c. had ſhut out the Donor for 

„ ever. | n | | x 


Ld. Raym. Hence it is held, that if there be Tenant in Tail, Remainder in 


Tail, and he in the Remainder grants his Eſtate during the Life of 


Saſk. 232. the Tenant in Tail, the Grant is void, for his Grantee cannot have 


5 Sh pl. any Benefit by it; but if there be Tenant in Tail, Reverſion in Fee, 
41. Badger and he in the Reverſion grants his Eſtate during the Life of Tenant 


„ 


* in Tail, this is good, for the Grantee ſhall have the Service which the *Page293 
' Tenant in Tail ought to perform. 
If Lands are given to J. S. an 


REMAINDER and REVERSION. 


late to Land, though the Grantor has no Remedy for it during the Con- 


tinuance of the particular Eſtate. 
By the Name oi Reverſion a Remainder will paſs. 


3 


187, 


But for the better underſtanding this Head, we ſhall conſider, 


(A) Of what Things a Remainder may be 
made. 294. | 


B) What Wozds are ſufficient to create a Be- 


mainder, 296. 


(C) What ſhall be a Reverſion and not a Re- 


 mainder, 298. 
And herein, | 
1, Where a Limitation to the Heirs of the Donee, or 
Heirs of his Body, ſhall veſt in ſuch Heirs by Deſ- 
cent or Purchaſe. 299. 


2. Where a Limitation to the Heirs, or Heirs of the 


Body of a Stranger ſhall veſt in ſuch Heirs as a 
Remainder and by Purchaſe, or by way of Limi- 
tation and Deſcent. 3o1. 


3. Where by a ſpecial Deſcription the Remainder ſhall 


veſt by Purchaſe. 303. 


|  (D) Df the ſeveral Kinds of Remainders as dit⸗ 


tinguiſhed into Remainders veſted, oz in Con- 
tingency and Abepance. 306. 


) What Eftate is ſufficient to ſupport a Be- | 


mainder, 309. . | 
F) Df the Continuance of the particular Eſtate, 
and when the Remainder is to commence, 311. 


(G) Contingent Remainders, how prevented 


from riſing oz coming in Eſſe. 312. 


(H) Df Remainders that ariſe on Conditions 


Precedent oz Subſequent, 317. | 
1. Of the Difference between a Condition and a Limi- 
tation, and in Caſe of the Condition when it pre- 
cedes the Veſting of the Remainder as a Cauſe 
5 1 | | thereof, 


d his Heirs whilſt ſuch a Tree ſtands, Ld. Rzym. 
there can be no Remainder limited after, yet there is a Poſſibility of Re-326. vide 


verter left in the Donor. a | 
When a Statute is extended, it turns the Eſtate of the Conuzor into a2 Vent. 327. 


Reverſion. 
Reverſions a 


poftea, 


nd Remainders are Things incorporeal, and can only paſs Co. Lit. 47. 
by Grant; yet a Rent reſerved on a Grant of them. is good, as they re- Co. 62. 


Cro. Eliz. 


594. 
Plow. 184. 


J. . having a Remainder in Fee, deviſes all his Remainder to J. NM. La. Raym. 
and it was adjudged that the Fee paſſed to F. N. : | 
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REMAINDER AND REVERSION. 
thereof, and is annexed to the firſt Eſtate, and when 
it is annexed abſolutely without any Regard to the 
Remainder. 318. EE =: 2 

2. Between a Deed and a Will, when in both the ſame 
Words of Condition are made uſe of for veſting 

the Remainder. 319. 5 rs 

3. Between a Limitation over in Caſe of a Will, and 
where no Limitation is made over. 323. | 

* 4, Between Remainders that are to ariſe upon Con. 

dtions agreeable to the Rules of Law, and ſuch as 
are to ariſe upon Conditions repugnant and againſt 


the Rules of the Law. 324 

5. Between ſuch Words as actually make a Condition, 
and ſuch as are only deſcriptive of the Manner when 
and how the Remainders are to ariſe. 326. 
(1) Jn what Caſes a Remainder oz Reverſion 
thall be ſubjeit to the Acts oꝛ Charges of the 

particular Tenant. 328. 
(K) To what Purpoſes the Remainder is ac- 
counted but as one with the particular Eſtate, 
_ and where they are regarded as ſeveral Eſtates, 


330. 1 5 . 
(L) Df Croſs Remainders, oz thoſe ariſing by 
Implication and Confiruttion of Law, 332. 


„ 


— 


(A) Df what Things a Bemainder may be 


X 8 to Eſtates of Inheritance, there can be no Doubt but that the 
Grantor, having a perpetual and durable Intereſt in the Eſtate, 


may ſhare and divide it, or grant as many Remainders over as he thinks 


13. | 
Plow. 621. 
Dyer 74. 

8 Co. 94. 


roper, 1 3 3 Z „ 
: But as to Perſonal Goods and Chattels, it was formerly held, that 
they in their own Nature were incapable of any Limitation over, being 
Things trarGtory, and by many Accidents ſubje&t to be loſt, deſtroyed, 


or otherwiſe impaired, and the Exigencies of Trade requiring a frequerit 


Circulation thereof, in which they differ from Lands and Tenements 


which are permanent, and therefore what is called an Eflate in Lands, is 


termed Property in Perſonal Chattels ; and hence it was held, that a 


Grant or Deviſe of a Perſonal Thing to one, though but for an Hour or 


Vide Title 


Minute, was a Gift for ever, and an abſolute Diſpoſition of the intire 


Property. V DE. Eo 
Hence it came to paſs, that it was a long Time ere the Courts of Juf- 


Deviſeandert;ce could be prevailed on to have any Regard for a Deviſe over even of 


Limitations 
of Terms 
for Years, 


a Chattel Real, or a Term for Years after an Eſtate for Life limited 
thereon, becauſe the Eſtate for Life being in the Eye of the Law of greater 
Regard and Conſideration than, an Eſtate for Years, they thought he 
who had it deviſed to him for Life, had therein included all that the De- 


viſer had a Power to diſpoſe of; but now ſuch Remainders over are al- 


lowed 


| REMAINDER and REVERSION, 

Jowed under the Name of Executory Deviſes, and are eſtabliſhed both in 

Courts of Law and Equity, provided they tend not to a Perpetuity, ſo as 

to make Eſtates unalienable. 1 5 Te 1 

Alſo a Diſtinction was formerly taken between a Deviſe of a Perſonal Plow. 521. 
Chattel to one for Life, with a Remainder over, ard of the Uſe only, that Cre. Car. 

in the firſt Caſe the Deviſee for Life had the abſolute Property, but not RI. _ 

ſo in the ſecond, for that the firſt Deviſee had not the Property of the 10. 

Goods, but only a ſpecial Intereſt in them, ſo that there ſtill remained a March 106. 

Property which might be limited over; but this Diſtinction is now exploded Owen 33. 


in Conformity to the Civil Law, and the Deviſee in Remainder is allowed cad. Ca. 
in Equity the like Remedy in both Caſes. | | 5 9 5 
| Will. Rep i. 


pl. 1. 802, 651. pl. 188. || An executory Deviſe of a Term, and the Truſts of a Teim, are go- 
verned by the ſame Rules, See Fear ne on Contingent Remainders, 3d Edit. fo. 354, 380. 6 


hut a Deviſe of a Term for Years or Perſon 1 Chattel to one for a Day Will. Rep. 
or an Hour, is a Deviſe of the whole Term or Intereſt, if the Limitation $6. 


over is void, and it appears at the ſame Tine that the whole was intended * 
to be diſpoſed of from the Executors. ee 
. 5 | Deviſe, 


1 being poſſeſſed of a Term for ninety-nine Years, deviſes it to B. for Page 295 

Life, and atter to fix others ſucceſſively, for their Lives, if the ſaid Term Salk. 231. 
ſhould ſo long continue ; and all the ſeven Perſons being dead, and the Pi 8 
Term continuing, it was adjudged that it ſhould revert to the Exec utors 329 1 
of the Teſtator, and that it did not veſt in the Survivor of the Deviſees ſo v. Fal( land. 
as to tranſinit it to his Repreſentatives, See Pollex. 

| Eg _ | -* 

A Farmer deviſed his Stock (which conſiſted of Corn, Hay, Cattle, Abr. Eq. 
Sc.) to his Wife for Life, and after her Death to the Plaintiff, It was 351. 
objected, that no Remainder can be limited over of ſuch Chattels as theſe, ET. 
becauſe the Uſe of them is to ſpend and conſume them; but the Maſter * 
of the Rolls ſaid the Deviſe over was good, but ſaid if any of the Cattle 
were worn out in uſing, the Defendant was not to be anſwerable for them; 
and if any were fold as uſeleſs, the Defendant was only to anſwer the 
Value of them at the Time of the Sale; and an Account was decreed to 
be taken accordingly. 

A., gives his Siſter, by Will 101. and directs that ſuch Part of his Perſo- Wil Rep. 
nal Eſtate, as his Wife ſhould leave of her Subſiſtence, ſhould go to the65- pl. 188. 
Siſter ; whatever the Wife has not employed in that Way, thall go over 7 | 
and be accounted for, | | | N 
hut if a Chattel Real, Money, Goods, or other Perſonal Things, are Vent. 349. 
deviſed to one and the Heirs of his Body, or to one and if he dies withouts ag _— 
Heirs of his Body, Remainder over, this Remainder is totally void, and; * 3 8 
the Courts of Equity will not allow of a Bill by the Remainder Man to abr. Fq. 
compel Security, c. or to have the Money, tc. after the Death of the Title Deve. 
firſt Deviſee, but it ſhall go to his Executors, or Adminiſtrators ; for the 

firlt Deviſe gives the abſolute Property of a Perſonal Eſtate, as the like 

Deviſe of a Real Eftate before the Statute de donis gave the abſolute Fee, 

upon which no Limitation. could be made further, and as the Heirs are the 
Repreſentatives to take the Real t:ftate, ſo are the Executors to take the 
Perſonal Eſtate ; and this is not within the Statute de donis, but remains as | 
at Common Law. + ; N = i +The Limi- 


. EY : | | | | tation of a 
perſonal Eſtate to one in Tail, veſts the Whole in him. See ſeveral Caſes in Fearue, 3d Edit. 345, Se, 


II 4. deviſe that his Goods and Furniture ſhall remain in his Houſe to S:unders e. 
be enjoyed according to the Limitations of his Will, by thoſe intitled to 


the Houſe, the firſt that would be Tenant in Tail cf the Hauſe becomes 
| IF 


Saunders, 

admitted, 

abſolute Owner of the Goods. | 
Vor. IV. . * 


REMAINDER AND REVERSION. 

Plow. 379. Not only Lands and Tenements, but alſo Rents, Commons, Eſtovpers, 
9 Co. 48, 97. or any other Intereſt or Profits in Eſſe, wherein the Grantor hath the ab- 
ſolute Property to him and his Heir, may be granted with Remainder 

over. | | : | 5 
9 Co. 48. So if one hath the Office of Park- keeper, Foreſter, Gaoler, Sheriff, Ee. 
And. pl. 201. to him and his Heirs, he may grant theſe Offices to one for Life, Renuin- 
der to another for Life, Fc. for Omne Majus continet in ſe Minus, and 4; 
they are grantable over in Fee, fo may they be granted in Succeſſion to one 

| for Life, with Remainders over, &c. VV 
2 Rol. Abr. It was formerly doubted, whether there could be a Remainder of x 
41s. Rent created de node, that is, whether a Man ſeiſed of Lands in Fee, 
2 Co. 70,76. could thereout grant a Rent-Charge to one for Life, or Years, Remain. 
2 Vent. 240. der to another in Fee, or in Tail; and this Doubt aroſe from the Rent; 
not having any Exiſtence before it was created, and conſequently no Re. 
£1 verſion could be left in the Grantor, out of which the Remainder was to 
bo) 1 Lev. ariſe ; but it hath been (a) adjudged, and is now ſettled, that ſuch Grayt 
144. in Remainder is good, the Grantor having the abſolute Intereſt in the 
42 , Eſtate out of which it is to ariſe, and his Intention gives it Being for the 
pl. 34 77 Whole, out of which the leſſer Eſtates are carved. But (6) if he grant 
Ld. Raym. ſuch Rent for Life, or Years, io one without going further, he cannot 


679. after grant the Reverſion thereof to another, becauſe he has no Reverſion 
2Lutw. in him. 255 1 5 l . | 

1225, | 

(6b) Moor, 

pl. 100. 


| In the Caſe of The King v. Kemp, it was held, that the King may grant 

Page 296 an Eſtate in an Office to commence in futuro, or upon a * Contingency, 
4Mod. 275, for he hath no Inheritance in the Office, or to the Execution of it, but in 
280. point of Intereſt only to grant, And it was ſaid there was a Diverſity be- 
Ld. Raym. tween Offices in Fee exiſting, and ſuch as were granted only for Life, 


49. * x | 20 . 2 
Skin. 446. Which being as a new Thing created, might, as a Rent de novo, be granted 
pl. 4. to commence in futuro. 5 | 1 05 


See 2 Salk. 5 „„ ä : 
465. pl. 2. Carth. 252, 350. 2 Salk. 465. pl. 2. Comb. 334. Rex v. Kemp. 


Show. P. C. If one be created Baron, Viſcount, Earl, Cc. by Patent, and after, 
55 11. in the ſame Patent, the ſame Honour is granted to another in Remainder, 
yet this operates as a new Grant, and not as a Remainder, for the King 

had no Reverſion of that Honour in him tho' he had ſtill the ſame Power 

of appointing one in Succeſſion to take it, as he had of granting it to the 

Lev. 2209. A Licence to ſell Wine may be granted to one for Life, Remainder to 
Bridg. Rep. another for Life ; becauſe by ſuch Licence not only an Authority paſſeth, 
113* but an Intereſt, by way of Reſtitution to that which was the SubjeR's Right 
before it was prohibited by Statute. : SpA 


— 


1 


(B) That Wozds are ſufficient to create a Re- 


Rol. Abr, "TA HE Word Remainder is no Term of Art, nor is it neceſſary to 
2 I create a Remainder. So that any other Words, ſufficient to ſhew 
ets 144 the Intent of the Party's Will, create a Remainder ; becauſe ſuch Eſtates 
319. take their Denomination of Remainders more from the Nature and Man- 


Dyer 125. ner of their Exiſtence, after they are limited, than from wy previous 
Quality inherent in the Word Remainder. To make them ſuch there- 

fore, if a Man gives Lands to 4. for Life, and that after his Death n 

| N | Lan 


to B. . 


have it, is a good Remainder. 


Deviſe in ſuch a Manner would be good, by Reaſon of the Intent of 
the Party and the equivocal Signification of the Word Terminus, 


REMAIN DER any REVERSION. 


Land ſhall revert, or deſcend, to B. for Life, &c. This is a good Re- 


mainder, and may be pleaded as ſuch. „ 
So if Lands are given to one and the Heirs Male of his Body, and to co. Lit. 


bim and the Heirs Female of his Body, this Limitation to the Heirs Fe- 377. a. 


male is a Remainder ; becauſe it is not to take place till the Eſtate to the 
Heirs Male is ſpent. | ” | | | 
So if Lands are given to a Widow, and to the Heirs of the Body of her Co. Lit. 26. 

late Huſband, on her begotten, this is a Remainder to the Heirs of the 200. 

Body of the Huſband ; becauſe it cannot take Effect till after the Widow's ? Mod. 210. 
Death, who hath an Eſtate for Life. wy | | = 
So an Eſtate limited to A. for Life, or in Tail, & poft deceſſum ej us, Plow, 159. 
or pro de fectu talis Exitus, to B. and the Heirs of his Body, is good, tho' Moor pl. 54. 
there be not the Word Remainder. So if a Leaſe be made to A. for Life, Dyer 125. 


and that after his Death B. ſhall have the Profit, this is a good Remainder 115 Rep. 
N : Cro. Eliz. 10. 


1 | ; | 742. 
So a Leaſe to A. for Life, and that after his Death his Children ſhall 6 Co. 17. b. 
| | | Raym. 83. 
Nay though an Eſtate be limited expreſsly as a Remainder, yet if it be Cro. Eliz. 
not fo in Conſtruction of Law, the Word Remainder will have no Force to 727, 768, 


make it ſuch. As if A. ſeiſed of Lands in Fee, he and B. levy a Fine to 79*- 


C. in Fee, who grants and renders to B. in Tail, rendring Rent, and if B. none pl. 


died without Iſſue, Tenementa pred” integre remanebunt to A. and his Co. Lit. 299. 
| Heirs ; B. ſuffers a Common Recovery; A. diſtrains for his Rent; and Raym. 142, 


this was adjudged a Reverſion, and as ſuch the Rent paſſed with it to A. 


and was chargeable upon the Land in whoſe Hands ſoever it came, by 


virtue of the Contract which cannot be deſtroyed by the Recovery, tho 


the Reverſion is thereby debarred. 


* But here it may be proper to take Notice of a Set of Words ſometimes * Page 297 
uſed in Leaſes for Years, which are ſo far a Part of the Limitation and 


Deſcription of the firſt Intereſt, that they cannot again be made uſe of to Cro. Eliz. 


paſs any further Intereſt in the fame Land. As if one make a Leaſe to A. 216. 
for eighty Years, if he ſo long live, and if he happen to die within the ſaid 2 bag 


Term, then the Lands for the Refidue of the ſaid Term, or for ſo many , Leon. 1 95. 
| Years as ſball be then remaining of the ſaid Term, to go over to another, 2 Rol. Abr. 


this Limitation over is void ; becauſe the Time, or Term, of eighty Years 41s. 


was not abſolute to 4. but was determinable upon his Death, and by his Pio. 198. 
Moor 247, 


Death the whole Term is at an End; as if a Leaſe had been made to him 520. pl. 441. 


barely for his Life, and then to limit the Reſidue of a Term, when nothing And. 289. 
thereof remains, is repugnant and void ; but ſome Opinions incline, that a 


which may, though not ſtrictly, ſignify alſo the Time or Space of eighty 


| Years, as well as the Eſtate or Intereſt for eighty Years determinable as 


aforeſaid. But now if a Leaſe be made to A. for eighty Years, if he fo 

long live, and if he die within the ſaid Ferm, then the Land to go over to 

another for the Reſidue of the eighty Years, | this is a good Remainder z be-T Nu. If 

cauſe though the 'Term or Intereſt be determined, yet the Land, and Part _ 11 
of the Years, ſtill temain; thoſe Veais may be made the Meaſure of the ai" pap 


lucceeding Intereſt, as any other Number of Years may be. between this 
| | | and bel. mi- 


5 & x S. ſeiſed of Lands in Fee by Indenture demiſes them to A. for Life, tation afra. 


Hubendum to the ſaid 4. B C. and D. his three Sons for their Lives and 3 * 


the Life of the Survivor of them ſucceſſively; after the Death of the latter 7 Es 
it was adjudged in this Caſe, firſt, that if the Sons could take, it muſt be, Halare. 
by way of Remainder, they not being Parties to the Decd, and then it | 


3 N | f muſt 
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muſt be as Jointenants, which could not be by Reaſon of the Word Sat- 
tn But had ci ve. Second!y, that they could nor take in Succeſſion, for the (% Un- 
it been al Ceriainty whoſe Eſtate or Intereſt was to commence firſt. | | 
certained by | | . N 5 5 | 
2 Clauſe ſaccaſſive ſicut nominantur in Char ta, it had been good, Leon. 246, Codb. 220. 


Raym. 140. A. by Indenture makes a Leaſe to B. for forty Years, if A. fo long live, 
er his Death to. C. (who was no Party to the Deed) for one bor. 
my ſand Years, and then A. levies a Fine and dies, and five Years pals after 
his Death, and then the Plain'iff claiming under C. enters, fc. and by 
the Arguments and Reaſons of the Caſe, it ſeems clear that this is no Re- 
mainder at all to C. for firſt, pretently it cannot veit by Reaſon of the 
Leſſor's Life interpoſing, and therefore is no Reinainder veſted. Secondly, 
as a Contingem Remainder it cannot be good; becauſe then it ought to 
have a particular Eſtate to ſupport it, and ought to be in Abeyance, or 
Contingencv, to veſt or not veſt when that determines; but here the 
firſt Leaſe is no ſuch particu'ar [ſtate ; becauſe that reaches not to the 
Commencement of the Remainder, nor is the Remainder limited with any 
Regard to the particular Eſtate ; becauſe it is not to commence upon the 
Determination of that, bur at a future Time, vis. upon the Death of the 
Leffor, and there is no Contingency at all in the Cafe, for it is to take Ef. 
fect at all Events, upon the Death of the Leſſor, be it before or after the 
End of the Term, and therefore it can be no other than a future Intereſ; 
Termini to begin after the Death of the Party that grants it, which being 
but for Years it may well do; becauſe it enures by way of Contract, and 
though the Grantee there was ro Party to the Deed, and therefore, as 
objected, could take nothing, yet it appears that Judgment was given for 
the Plaintiff; which proves, firſt, that the Grantee had an Intereſt; ſe- 
page 298 condly, that * this Intereſt was not barred by the Fine and five Years Non- 
9 claim after the Death of the Grantor, not being touched, deveſted or 
turned to a Right; thirdly, That though the Grantee was no Party to the 
Indenture, yet he might well take by virtue thereof, if he gets the Inden- 
ture to make out his Title, for the Grantor can't derogate from his own 
Grant, or avoid his own Acts. . 1 


8 2 


— 
: . . 


0) What ſhall be a Reverſion, and not a Be⸗ 
Vmmainder: And nerean, - 


. Where a Limitation to the Heirs of the Donor, or Heirs of his Body, 
+ He is fad : ſha!l veſt in uch Heirs by Deſcent or Purchaſe. s 
to take by | 1 ents | | 3 
De cent, Who takes by Act ani Operation of Law; he by Purchaſe, who takes in the firſt Inſtance 
dy his own or another Man's Act, | | _ | | N SP 


Co. Lit. 22. IT is laid down as a general Rule in our Books, that none can make 


on: gn K. his own right Heir a Purchaſor || either of a Fee-Simple or Fee-Tail, 

227. without departing with the whole Eſtate; and the true Reaſon hereof 

Med. 98. ſeems to be from the Prejudice which otherwiſe might ariſe to the Lord 

py in reſpeR of his Seignory, and his being defeated of the Advantages of 
n o 3. 


Wardſhip, Relief, Qc. were the Heirs of the Donee permitted to come 
201. into the Engagement of the Eſtate in other Manner than was originally 


Ws. "WM * 


LAH * & i * = * F 9 —_ w- 


» 907” w—_ _— W. 3d 


9 * „ETF 


Heirs Male of his Body begotten, Remainder to the Ute of the right 5 


void, and the whole Eſtate reveſted in himſelf, by the reſulting of the 


REMAINDER and REVERSION, 

do that if one levies a Fine to the Uſe of his Wife for Life, the Re-Leon. 182. 
mainder to the Uſe of his eldeſt Son and the Heirs Male of his Body, and N * 
for want of ſuch Iſſue, to the Uſe of his own righ: Heir, this Limitation F 4 
to the Uſe of his right Heir is merely void, and he hath a Reverſion and Muferd. 
nota Remainder in him. ; „ ; 

In like Manner, if a Man makes a Leaſe for Life, or a Gift in Tail by Dyer 9. pl. 
Deed, Remainder to another tor Life or in Tail, Remainder to bimfelf 400 = 
and his Heirs, or to his own right Heirs only, this Remainder to himſelf 0 


or to his Heirs is void, becauſe the Fee continued ſtill in him, ard then 


he can't give himſelf what he had before, and he can't give to his Heirs as 
ſuch what the Law gives them by a prior Right to veſt at the ſame 1 ime 


with his Diſpoſition to them. | 


But if a Man makes a Feoffment in Fee to the Uſe of himſelf for Life, Co. Lit. 22. 
Remainder to the Heirs Male of his own Body, this is a good Eſtate- Bendl. 49. 
Tail executed in himſelf, for the Law conjoins his Eſtate for Life and the Hob. 30. 
Remainder to the Heirs Male of his Body, to prevent that Remainder's 
being loſt by Forfeiture or Determination of the particular Eſtate before 
it can Veſt, and the Limitation is good by way of Uſe, becaule it is (a) 
raiſed out of the. Eſtate of the Feoffees, as if they had given it to him in 
ſuch Manner. | | 


(a) So if one 
covenan's to 
ſtance ſeiſed 
3 | to the Ute of 
his Heirs Male on the Body of his ſecond W:fe, he tikes an Eſtate for Life by Implication, and fo it 
is an Eſtate Tail executed in himfelt. Pyous v. Mrtferd. Vent. 372. 2 Lev. 75. Raym. 228, 


Mod. 98, 122, 159. 3 Keb. 229. S. C. adjudged, ct vide 2 Salk. 679. pl 7. Adams v. Savage, 
2 1.d, Raym. 854. 6 Med. 134. 8 


If one makes a Feoffment in Fee to the Uſe of himſelf for Liſe, or in Co. 137 


Tail, Remainder to the Ute of the Feoffee in Fee, yet the Feoffee hath PYer 362. 


no Reverſion, but 'tis in Nature of a Reinainder, although the Eſtate n 


the Feoffor is executed by the Statute, and the Feoffee is in by the 383, 38). 
Common Law, which concurring with the Statute Law ſhall be preferred, 


fince that can give him no more than what he has already by the Common 


P fa Man makes a Feoffment in Fee to the Ute of A. for Life, or in*Page 299 
Tail, Remainder to the Uſe of B. for Life, or in Fail, Remainder to the Cro. Eliz. 


Uſe of himſelf and his Heirs, or to the Uſe of his own right Hens, yet 3*1- 


the Uſe being of the ſame Nature with the Land, comes back to him in K. 0 
the ſame Manner as that would have done, and then having only diſpoſed,” Co Op 
of Part of the Eſtate, the Uſe returns and brings with it the Land for the Moor 284, 


Reſidue of the Eſtate undiſpoſed of, as it it had never been out of him, 744. 


and conſequently ſuch Reſidue ſhall go to the Heirs by Deſcent, and not 


veſt in them by Purchaſe. En f | 
So where one made a Feoffment in Fee to the Uſe of himſelf for Co. 130. 


Years, Remainder to the Ule of A. his Son and Heir apparent, and the 2 mw Abr. 
18. 


. . 0 | G h. . 
Heirs of the Feoffor for ever, and after A. died, leaving two Daughters Phe 1 


only, and then the Feoffor conveyed the ſame Lands to another of his Cro. Eliz. 
Sons in Fee; and 'twas adjudged a good Conveyance, and that the 334. 


Daughters of the eldeſt Son, though they were Heirs at Law, took no- 
thing by Purchaſe, for the eldeſt Son dying without Iffue Male in the 


Life-time of the Feoffor, if the laſt Rem. inder could have taken Effect 


at all, it ought then to have ſo done, becauſe the Leaſe for Years was not 


ſufficient to ſupport it till it came in Eſſe afterwards, for then there would 


have wanted a "Tenant of the Freehold in the mean Time, and upon the 
Death of A. it could not take Effect, becauſe his Father was then living, 


and could have no Heir during his Life, and therefore the Remainder was 


Uſe 


| REMAIN DER ANY REVERSION. | 

Uſe in the fame Manner as if the Limitation: had been at Common Law 
„ + - 26) ˙“ hh 885 5 

Dyerz 37. pl. So where the Huſband was ſole ſeiſed in Fee, and a Stranger levied a 

22 Fine to the Huſband and Wife, and the Heirs of the Huſband, and 

1 4. they rendered to the Conuzor for Life of the Huſband, Remainder to D. 

Leon. 102. for Life, Remainder to the right Heirs of the Huſband, the Huſband 

died, and then D. died; and by the Opinion of the Court of Wards 

and the three Chiefs, 'twas held to be no Remainder to the Huſband, 

but his ancient Reverſion, becauſe the Huſband can't limit a Remainder 

to his right Heirs where the Fee was never out of him, and therefore 

the Intereſt of the Wife was not gone by her joining in the Grant and 

Render, but that ſhe ſhould have it during her Lite againſt the Heir of 

the Huſband. : VV EE 55 

Cro. Jace. If a Copyholder ſurrenders to the Uſe of his laſt Will, and deviſes to 

25. Eliz. A. for Life, Remainder to B. in Tail or ſurrenders to the Uſe of himſelf 

148, 441. for Life, Remainder to the Uſe of 4. for Life, Remainder to the Uſe 

Leon. 102. of his Will, in theſe Caſes the Reverſion is fo in the Copyholder, that 

4 Co. 23. he may in his Lite ſurrender to the Uſe of any other; fo that all who 


come in upon ſuch Surrenders are in by the Copyholder, not by the 


Lord, for that nothing remains in the Lord, but ſo much as is not diſ- 
poſed of remains in the Copyholder as ſtrongly as if it had been limited to 
Hob, 30. If a Man ſeiſed of Lands in Fee by his Will in Writing deviſes them to 
10 Co. 41. one for Life or in Tail, Remainder to his own right Heirs, this is void as 
Vent. 372. 4 Remainder, and the Heir ſhall be in of the old Reverſion by Deſcent, 
becauſe immediately upon the Death of the Anceſtor the Eſtate deſcends 
to the right Heir, and fo prevents his taking by the Diſpoſition of the 
Will. ä . 5 | 
So if a Man deviſes Land to his Heir at Law, paying a Sum of Mone; 
12 * or an annual Rent, yet the Heir notwithſtanding ſuch Incumbrance or 
Coin. 72. Charge, takes by Deſcent, and not by Purchaſe, | 7 | 


pl. 45. | . 
Clark v. Smith, & vide Title Deſcent. 


Page 300 * But where the Eſtate deviſed is altered in Quantity or Quality, there 
| Salk. 242. the Deviſee, though Heir at Law, takes by Purchaſe ; as where A. ſeited 
+} ol m. in Fee of Lands, hath Iſſue B. and C. his Daughters, B. hath Iſſue D. 
829. 7 and dies. A. deviſes his Lands to D. in Fee. D. dies without Iſſue, his 
Com. 123. Heir of the Part of his Father ſhall take the whole by Purchaſe, and not 


pl. 86. any Part by Deſcent, +. e 


ping v. tees and their Heirs during the Life of A. to ſupport contingent Re- 
Cofſinr, et mainders, then to the firſt, ſecond, and other Sons of his Body in Tail 
wide Male, then to the Heirs Male he ſhould have by any other Wife, and 
Preced. for want of ſuch Iſſue to the Heirs of the Body of J. with Remainder to 


8. C. eitel. his own right Heirs; the Marriage takes Effect, and they have Iſſue only | 


& —— — 4 
72 —— 

ar : % 
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REMAIN DER ANY REVERSION. 

mainder to his Wife for Life, Remainder to C. in Fee with Warranty; 
and the Queſtion was, What Eſtate was veſted in A. by the firſt Deed, 
Dis. Whether the Heirs of the Body ſhould take by Purchaſe or Deſcent ? 
For if by Purchaſe, then the Fine levied afrerwaris was no Bar to them; 
and the Court was of Opinion, that they muſt take by Purchaſe, becauſe 
where the Anceſtor has no Eſtate for Life, as in this Caſe he has not, 
they can't be Words of Limitation ; ard here the Eſtate is expreſsly li- 
mited to Truftees and their Heirs during his Life; and though a Man 
can't make his own right Heirs Purchaſors by the Name of Heirs, either 
im a Conveyance by Way of Uſe, or by his laſt Will, yet he may make 
them ſo of an Eſtate-Tail, which is a new created Eſtate, different from 


1 7 
of FI 
'® 
* 
+ 10 


what the Law makes, | | 

A Settlement was made by A. to the Uſe of himſelf for fiſty-nine pq Rep. 20. 
Years, if he ſhould ſo op live, Remainder to 'I ruſtees and their Preced. 
Heirs during his Life to ſupport contingent Remainders, Remainder Chan. 338. 
to B. his Son for ninety-nine Years, if he ſhould ſo long live, Remainder z 1 
to Truſtees and their Heirs during his Life to ſupport contingent R- 
mainders, Remainder to the firſt and other Sons of B. in Jail Male 
ſucceſſively, with other Remainders over, Remainder to the right 

Heirs of A. then 4. by Will deviſes all his Lands in Poſſeſſion, Rever- 

fon or Remainder to T ruftees and their Heirs, in Truſt by Sale or 
Mortgage to raiſe Money for Payment of his Debts and Legacies 

and if this Limitation to his own right Heirs veſted the Reverſion in 

Fee in himſelf, ſo as to be ſubject to his Diſpoſition, or if the Heirs 
were to take by Purchaſe was the Queſtion ; all the intermediate Re- 
maindets being determined. And it was argued upon the Reaſon of the 
above Caſe of Tipping and Cofſins, that the Heirs muſt take by Pur- 

chaſe, becauſe he had only zu Eſtate for Years, and the Freehold dur- 
ing his Life was expteſsly limited to Truſtees and their Heirs, and 
therefore againſt his own expreſs Limita ion he ſhould have no reſult- 
ing Uſe or Eſtate for Life; but on the other Side it was argued, that 

the Reaſon of the reſulting Eſtate for Life was, becauſe it might poſ- 

ſibly happen that all the intermediate Hſta tes might degermine before the 

Death of A. as by his and the Truſtees joining in a Feoffment, &e which 
would be a Forfeiture of their Eſtates, Sc. and therefore of Neceſſity he 

muſt have a reſulting Uſe for his Life: And my Lord Chancellor was 

clear of this Opinion, and ſaid it was his old Reverfion in him and de- 
viſeable by Will: But Note, this was a Remainder limited to his own 

right Heirs. Es ; | | 


— PEE) 1 1 1 
— — 1 > DE CA . mY pe — — —_— * N " a $ 
. 8 N * n "LEE A "IN ' — ä TI — FINS _ NO 1 
te Ys rn 8 * „ * 3 A — * LED A. a> - 2% . * 1 OY a od 3 425 E = . ee oy 
— LE _— ———_— : — —— — — ge * — "SN r 24 ns Sul ES — = 2 n 4 K 
\ 2 7 * 4 4 5 WAY. * % OR 5 — * — — —— — — . 


„ * - — A > 


” * — 
— Wo on EIN, 4 
D een 
4 <> 

x BY 


2 — q n : 4 wh, 4 + od 4 © WES. * T we . * Saf * 2 * S ** 5 

: Sn : > | gs 4 2 5 => $. - Ev 2 3 Ye - > » $55 N 
rr — #0 1 ey N = - BY 9 * Ir * eee — n ee — _— err 8 
* 1 n = + x 21 — — „ en 1 1 2 2 os Fg »Dyby, P fp | Wa 
- £ a. 7 FI" a * b \ * KS. 2 — — al - I 
T1 E32 2 ' =, e Bit rh = ds i EE Es gg Ja tO ares 2 | . een BY 
n 2 «of A \ . — — — 7 10 | 1 ; 
-— : > - TOS. & » = wt 26S be 


oF) * 


5 
* 
* $A. 


fr - 2 * W. 1 4 = " * 8 = - 
- Te 38: 7 1 12364 W 8 * - * 2 . i es... 5 
Ne S OR „ 1 * 64 DF; ! Av, oe hr 3” 
Thx Ss an TOR OA ORE Wo Wes 2 oe RS rt N - 33333 
. a - ow” : * s — 4 >. ak . 1 Ts s 4 
: $I . . „ Pa.” + ay WY „ . "7 l 5 29 N L Bo Go Ye 
4 7 » OT * 5 e — 4 
4 + wa. : . 5 "I b lb A * PI — 3 da 1 22 
- 8 8 1 a " \ 5 4 ” > * * * » 1 
>; — 2 — — — on W Sn 199 ow : gs ene a , 
* 7 Wo rer. r N * v nf 2 — : — 4 wt gt * e Leer 
D ; n 2 58 a he wack 5 3 8 


"= 
* 
— 
1 
3 * 


* * 
+ n 
1 ee * 
2 n 


. 


2. Where a Limitation to the Heirs, or Heirs of the Body of a Stran- o page 30¹ | 
ger ſhall veit in ſuch Heirs as a Remainder and by Purchaſe, or by 
way of Limitation and Deſcent. e = 


Here likewiſe the general Rule laid down is, That wherever the An- co. 93. 
ceſtor takes an Eſtate for Life, and after in the fame Conveyance a Re- S--/h*sCaſe, 
mainder is limited mediately or immediately to his right Heirs, or to Moor 136. 
the Heirs Male or Heirs Female of his Body, that in ſuch Caſe the right And. 69. 


Heirs or Heirs Male or Female, Cc. ſhall not be Purchafors, F but ſhall ENT: 


; 75 
take by Deſcent; and the Reaſon hereof alſo ariſes from the Prejudice numberleſs 1 
that might enſue to the Lord or to the Donor by the Loſs of Wardſhip, Cafes. 4 
Marriage, Fc. if ſuch Heirs ſhould be adjudged Purchaſors, | becauſe + File aate +} 
Tra g ; | ide ante 
they then claiming nothing from their Anceſtor by hereditary Succeſſion, 258. and ſee 2 
e 5 p Fea tit 
3d Edit. and Min/to!! v. Minſball. 1 Atk. 411. 43 
| would 1 1 


REMAIN DER any RE VERSION. 
would not be liable to the Terms and Conditions annexed to the hereditar ry 


g Theremay, Succeſſion only. 9 


zerhaps, be 

bins heb Caſes, where the ſuperadded Words of Limitation may be allowed to controul the 5 
ceding Words, Heirs, Heirs Male, &c. when ſuch ſuperadded Words limit an Eſtate of a — 
Natuie to ſuch Heirs, Heirs Male, Cc. from that which the Anceſtor would take, if the preceding 
Words, Heirs Male, &c. in thoſe Caſes were taken as Words of Limitation, F carne FINE: 3d Edit, 
which vide, and 1 Co. 956. 1 Atk, 413. 


2 Rol. Abr. Therefore if a Leaſe bo made to A. for Life, Remainder to the Heirs 
3 R Male or Heirs Female of his Body, or to his right Heirs, in this Caſe 
Si ep. the Remainder is executed preſently in A. and he is ſeiſed in Fee or in 
Raym. 163. Tail, according to the reſpective Limitation. 

lit. sec. So if one makes a Leaſe to 4. for Life, or a Feoffment i in F ee to the Uſe 
878. of A. for Life; Remainder to B. for Life or in Tail; Remainder to the 
Co. 104. right Heirs of A. or to the Heirs Male or Female of the Body of A. in 


2 Rol. Abr. this Caſe the Heirs or Heirs Male or Female of 4. ſhall not be Pur- 


. chaſors, but ſhall take the Remainder by Deſcent from A. for it was ſo 
executed as a Remainder in A, that he rarghe give or forfeit as ſuch in his | 
Life-time. 


Ero. Elia. Tenant for Life, aber ; in Tail, ni der to the right Heirs of 
3655 "Tenant for Life; the Tenant for Life acknowledges a Statute and dies, 
Pethouſe v. he in Remainder dies without Iſſue; and the Queſtion was, If the right 
N Heir of the Tenant for Life ſhould be charged by this Statute, and the 
| Lands in his Hand liable thereto; and adjudged that they ſhould, 
for that they came to bim by Deſcent from the Tenant for Life, who 
had them as a Remainder veſted in him, and — either Srant or 


ſtat 3 & 4 

W. & M. c. 14. which makes all Diſpoſtions of OSD &c. by any Seeg! in Fee in Poſſeſſion, Re- 
verſion or Remainder, as to Creditors only, void, unleſs made for Payment of a real Debt, or for Por- 
tions of younger Children, in Purſuance of an Agreement | beſore Marriage. 


1d. Raym. In Dower it was found by ſpecial Verdict that the Huſband of the De- 
* 8 mandant was ſeiſed of the Lands, Ec. for his Life, Remainder to A. and 
pl 4. 5+ B. Truſtees for ninety-nine Years, Remainder to the Heirs of the Body of 
Lutw 719. the Huſband ; and the Queſtion was, Whether this was ſuch an Eſtate— 
Bates v. Tail executed in the Huſband, whereof his Wife ſhould be endowed ; 
Bates and adjudged that it was, and that the intervening Eſlate to the Truf- 
tees being only for Years ought not to be regarded. 
2Leon. 75, A Leale is made to A. for Life, Remainder to the right Heirs of B, 
and after B. purchaſes the Eſtate of 4. yet the Fee is not executed in B. 
but the Remainder to his right Heirs continues diſtin ; for if A. dies 
Grit, the Remainder will be void, and if B. dies firtt, yet there will be 
an Occupancy duripg the Life of 4. and the Remainder Immediately 
| * B.'s Death veſts as a Remainder in his right Heirs. 
Lev. 36. A. in Conſideration of a Marriage intended between him and B. cove- 
Raym. 36. nants to ſtand ſeiſed to the Uſe of himſelf for Life, Remainder to Wife for 
Sid. 83. Life, Remainder to the Heirs Male of their Bodies, Remainder EC. 
ed, IS „ in Tail, the Marriage takes effect, the Huſband and Wife join in levy- 
rie ing a Fine; and 'twas adjudged, that the Eſtates for Life io the Huſband. 
and Wife ſtood ſo diſtin, that they were not merged or confounded in 
the Eftate-Tail, being limited all in one and the ſame Conveyance, and 
that the Fine levied by them wis not any Diſcontinuance either of the 
Eftate-Tail or Remainders; for it the Eftate-Tail thould be executed in 
the Huſband and Wife, then the Wife would have an Eſtate in Poſleſ- 
„Po ge 303 ſion, whereas * by the Conveyance ſhe was only to have a Remainder ; 
alſo the —— would have only a Moiety, whereas he was to have 
| the 
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the Whole during his Life ; but yet the Remainder in Tail veſts in the 1 5 

Huſband and Wife as a Remainder; ſo that the Heirs of their Bodies FR 

ſhall take it by Deſcent, and not by Purchaſe. f tue 1 
the Eſtate- id 


Tail was not executed in them in Poſſefſion, but only veited in them as a Remainder, becauſe the 
-- Limitation to their Heirs, being a joint Limitation to them, did not correſpond with the Quality of 
their Eſtates for Life, which were diſtin and ſucceſſive, and conſequently they had ſeveral Eſtates 

for Life, with a joint Remainder in Tail. Ferne 29. 3d Edit, | > 4 


A. ſeiſed of Lands in Fee by Indenture covenants to ſtand ſeiſed to 2 Jon. 114. 
kme Ule of himſelf for Life, Remainder to Edward his eldeſt Son for 2 Lev. 223. 
Life, Remainder. to the firſt Son of Edward in Tail Male, Remainder Z * 
to the ſecond, third and fourth Sons of Edward in Tail Male, and ſo Cray. 
to all and every other the Heirs Male of the Body of Edward reſpectively 
and ſucceſſively, and to the Heirs Male of their Bodies according to 
' their Seniority of Birth; Remainder to the Leſſor of the Plaintiff for 
Life, and a Proviſo, that if Edward dies without Iſſue Male, that he 
ſhall have Power to charge the Lands with Daughters Portions not ex- 
ceeding 100 J. a-piece; rhe Covenantor dies, and Edward ſuffers a Com- 
mon Recovery, and dies without Iſſue Male; and the only Queſtion 
was, If Edward took an Eſtate-Tail ſubſequent to the Limitation to his 
four Sons in 1 ail, or if he took only an Eſtate for Life, with a like 
| Remainder to all his other Sons in Tale Male ſucceſſively, as was limit- 
ed to the four firſt ; and it was adjudged, that he took but an Eſtate for 
Life, and that all his other Sons ſhould rake by Purchaſe; firſt, Be- 
| Cauſe otherwiſe the Words, and to the Heirs Male of their Bodies, would 
| be uſeleſs ; ſecondly, The Words and fo, Ec. prove the ſame Intent, 
which being. ares into Latin are eodem modo; thirdly, Sewverally and 
ſucceſſively, according to their Seniority, are alſo a further Proof of ſuch 
Intent; fourthly, The- Power to provide Portions for Daughters 
would be unneceſſary if Edward took an Eftate-Tail, becauſe then by a 
Common Recovery he might bar it, and charge the Lands as he thought 
fit. F | h | | Þ Judgment 
bg I ; | 5 | Was given 
for the Plaintiff : Upon which a Writ of Error was brought in the Exchequer Chamber, where, it 
ſeems, the Judgment was affirmed, as is obſerved by judge Tracey, 1 Peere Williams 90. who, it 
appears, had tearched the Record, the Reports differing in that Matter. Fearne 105, 3d Edit. 
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A. deviſes Lands to B. for Life, and after his Death to the next Heir co. 66. 
Male of B. and the Heirs of the Body of ſuch next Heir Male; and itz And. 37. 
was adjudged a good Remainder in Contingency to the next Heir Male ofCro. Eliz. 


. ! * 9 inti - 453* 
B. being in the ſingular Number, and ſo was only a Deſcription or De 3 
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ſignation of the Perſon who ſhould take the Remainder after the Death Caſe cited 
of B. and not any Limitation of his Eſtate. LD Vent. 216. 
25 f 5 3 Lev. 433. ; 13 


and in ſeveral other Caſes, which vide under Title Deviſe. 5 


8 _ 


8 See Fearne 102, 241. 3d Edit. | 


If one deviſes to 4. for Liſe, Remainder to B. and the Heirs of his 6 Co. 17. 
Body, Remainder to C. and his Wife for their Lives, and after their Vild'sCaſe. 
Death to their Children, they then having Children, C. and his Wife take 
only an Eſftace for Life, with Remainders to their Children for Life, and 
no Eſtate-Tail; but had there been no Children, the Deviſe being imme- 
| diate, the Children could not take in Remainder, and therefore it muſt 
be an Intail in the Huſband and Wife. 27 #2 : = 
If Lands are given to a Woman and the Heirs of the Body of herz Rol. Abr. 
Hyſbard who is then dead, it is ſaid that the Wife and the Iſſue of the 46. 


Huſband © Co. 17. 


Keb. 888, 


2 Vern. 729. infra 305. & vide Fearne 146, J. n. 30 Edit. 


RE MAIN DER any RE VERSION. 
| Huſband are Jointenants for Life, with Remainder to the Iſſue, in Tail; 
for ſince they are named to take in Poſſeſſion as the Wife, and if they 
| ſthould only take an Eftate for Life, the Donor would have again the 
Land, though. there were ſtill Heirs of the Body of the Huſband in Be- 
ing, which by the Words and Intent of the Gift he ought nat to 
have, ſince he has given it to the Heirs of the Body of the Huſband; 
and * anſwers that Deſcription is comprized within the Words of 
the Giſt. | | = | | ” 
Lands were ſettled to the Uſe of the Huſband and Wife for their - 
Joint Lives, and after the Death of either of them, to the Heirs of the 
Body of the Wife by the Huſband to be begotten, and for Default of 


Page 303®. ſuch Iſſue, the Wife ſurviving the Huſband, to the Uſe of the Wife for 


Sid. 247. Life, and after her Death to the Heirs of her Body begotten ; the Huſ- 
Ram 126. band dies leaving Iſſue by the Wife, and ſhe marries again and ſuffers a 
Merrell v. common Recovery; and the principal Queſtion was, whether this was 
Rumſey, & an Eftate-1lail executed in the Wife, or that the Remainder was con- 
vide Perk. tingent; and it was argued, that the Remainder depending on their 
Seck. 337- joint Lives, and being limited to the Heirs of the Body of one of them, 
28 [io that it may be fruſtrate, if the Wife ſurvives, muſt needs be contin- 
gent, becauſe by the Death of the Huſband the joint Eſtate for Life is 
determined, and yet the Remainder to the Heirs of the Body of the Wife 
by the Huſband: can't take Effect, for non eff heres viventis. But per 
Cur. cleaily, and with ſome Diſpleaſure at the Argument, the Words 
Heirs, Ic. are not Words of Purchaſe, but of Limitation to the Wife, 
and the Eſtate veſts in her preſently, and is not in Contingency ; as if 
an Eſtate be limited to a Woman durante viduitate, Remainder to her 
Heirs or the Heirs of her Body, this is a Fee-fimple or Fee-tail exe - 
cuted in her preſently; and though ſhe afterwards marries, yet that ſhall 
not deſtroy the Eſtate that was well veſted and ſettled in her before, and 
here the Remainder cloſes with the particular Eftate to all Purpoſes but 
dividing the Jointenancy, and is no more than an Eſtate to the Huſband 
and Wife, and the Heirs of the Body of the Wife. | V 
Hil. 1308. 2. A. deviſed Lands to B. for Life, Remainder to Truſtees to preſerve 
in 5. K. contingent Remainders during the Life of B. Remainder to the Heirs of 


Colſen v. the Body of B. lawfully begotten and Verney doubting whether this was 


— an Eſta te for Life in B. or Tail, ſent it as a Caſe to B. R. and notwith- 


ſtanding the Teſtator's plain Intention to paſs an Eſtate for Life, yet the 

Court held, that where the Anceſtor takes an Eſtate for Life, and in 

the ſame Inſtrument a Limitation is made to his Heirs, or to the Heirs of 

his Body, the Heir can't be a Purchaſor, and that therefore this was a plain 
f See 2 Stra. Eſtate- Tail. f „5 e _ 


1128. | 
2 Alk. 246. Fearne 3d Edit, 87, 121. 


See more hereof under Title DEYVISE. 
3. Where by a ſpecial Deſcription the Remainder ſhall veſt by Purchaſe. 


8 If a Leaſe be made to 4. for Life or in Tail, Remainder to the 
= ' 1 *4) Heirs Male of the Body of B. if B. hath Iſſue two Sons, and the eldeſt 
Co, = Dyer 374. 2 Rol Abr. 416. T 


_ 0 . 


* 


+ See Ld. * Argument 8 Vern. 734. and vide the Caſe of Neweomen and Barkham. 


dies 


REMAINDER an» RE VERSION. 
dies leaving a Daughter, and then B. dies, living 4. yet the youngeſt 
Son ſhall not take this Remainder, for he who takes by Purchaſe and 
original Veſting, muſt anſwer the Deſcription exactly, which here the 
youngeſt Son does not, for he ought to be Heir as well as Male, and 
this he is not, for the Daughter of the eldeſt Son is Heir, and ſhe 
can't take becauſe ſhe wants Part of the Deſcription too, not being Male, 
and therefore neither of them can take, but the Remainder thall be void; 
ſo if ſuch Leaſe or Gift in Tail be made to 4. Remainder to the Heirs 
Female of the Body of B. and he hath Iſſue a Son and a Daughter, 
and dies, living A. yet the Remainder ſhall be void for the Reaſon be- 
fote- mentioned; otherwiſe it is if a Gift be made to one and the Heirs 
Male or Heirs Female of his Body, Oc. for there per formam dont they 
| ſhall take by Deſcent though another be Heir, for there the whole 
Eftate-Tail is in the Anceſtor, but in the other Caſes the Anceſtor takes 
nothing. | FED | Ie = 
— ez Iflve two Sons and two Daughters, by Will deviſes Land Leon. 70. 
to his younger Son in Tail, and for want of ſuch liſue, to the Heirs of Wallner v. 
the Body of his eldeſt Son, and if he die without Iſſue, then to his “ 
Daughters in Fee, and dies; the younger Son dies without Iſſue, living, | 
o the eldeſt who has Iſſue ; and if this Iſſue ſhould take the Remainder Page304 
vas the Queſtion; and adjudged that he ſhould: not, though it was 
urged that this being in the Cafe of a Will, the Intent of the Teſtator 


ſhould prevail. 


But where one deviſed Lands to A. and his Heirs, during the Life of B. Vent. 334. 
and after the Death of B. to the Heirs Male of the Body of the ſaid B. Vent. 317. 
now living; and it was adjudged in B. R. and affirmed in Parliament Pn, Gs“. 
againſt a Judgment in the Exchequer Chamber, that C. who was- the: Ir 2 
Son and Heir apparent of B. at the Time of the Deviſe, ſhould take this Janes v. 
Remainder by Purchaſe, as ſufficiently deſcribed and intended by the Will, Richardſon, 
and that it was not a Contingent Remainder to be void on the Determina- r - e de 
tion of the particular Eſtate before the Death of B. and it was held that thep,yes. 45. 
Words now living ſhould refer to the Heirs Male, and not to B. himſelf, Vid 
though that was the next Antecedent ; becauſe the Deviſor took Notice Fearne 115, 
before that he was living, and then to refer thoſe Words to him would be a 144: 3d 
vain Tautology, and C. was then Heir apparent, and Heir in common 
Parlance. | 35 Spy : > 
As. by his Will in Writing deviſes all his Lards to B. and C. and M. 1713. 
the Survivor of them, for the Term of twenty-one Years for the Pay- n Pen- 
ment of his Debts and Legacies, and after Payment the Term to ceaſe, eee 
and after the End or ſooner Determination of that Eſtate, he deviſes the Leng, 1 p. 
Premiſſes to the firſt Son of his Body, and to the Heirs Male of the Wms. 229. 
Body of ſuch firſt Son lawfully iſſuing, and for Default of ſuch Iſſue tos. C. 
B. for ninety nine Years, if he fo long live, without Impeachment of l. 7 _ 
Waſte, Remainder to the firſt and other Sons of B. and the Heirs Male e 24 8 
f their Bodies ſucceſſively, Remainder to C. for ninety-nine Years, if he Edit.) 
1o long live, Remainder to his firſt and otter Sons in Tail Male ſucceſ- 
lively, Remainder to the Heirs Male of my Aunt Mrs. Elizabeth Long, 
Wite of Richard Long Clerk, lawiully begotten, with Remainder to his 
_ own right Heirs, and by his Will gave 1501. Annuity to Dorothy Beau- 
mont his Siſter the Plaintiff in Error, for Lite, and 5001. to her Chil- 
dren, and to his Aunt Elizabeth Long 100/l. and to her Children 5o0!/, 
and dies without Iſſue. ' B. and C. entered by virtue of the Deviſe for 
twenty-one Years, and afterwards both died without Iſſue ; and John 
| Beaumont and Dorothy his Wife entered in Right of Dorothy as Heir at 

Law to the Teſtator, the Term for twenty-one Years being deter- 
© mined, and the Debts and Legacies paid; and Thomas Long, eldeſt Son 

of Elizabeth (ſhe having, at the Time of making the ſaid Will, three 

ts e | Sons, 


REMAINDER and RE VERSION. 
Sons, vis. the ſaid Thomas, and two others) entered and brought an Eject- 
ment; and in the Exchequer Judgment was given by Chief Baron Ward 
Price and Lovell, againſt Baron Bury, for the Plaintiff Thomas Long; dur 
in Trinity Term 1713, this Judg ent was reverſed in Error in the Ex. 
chequer Chamber; and now upon Error brought in the Houſe of Lords 
it was argued, that this Reverſal ſhould be affirnied. Firſt, becauſe 
Dorothy being Heir at Law to the Teſtator, her Right, as ſuch, was to be 
favoured ; and all Deviſes to diſinherit an Heir at Law were to be taken 
ſtrictly. Secondly, that to make this Deviſe good to Thomas Long it muſt 
be conftrued eithei a Contingent Remainder, or the Words Heirs Male be 
taken as a Deſcriptio Per ſonæ to veſt in him. As a Contingent Remainder 
it cannot be good tor want of a Freehold to ſupport it; all the preceding 
Eſtates being only for Years ; beſides if it were good as a Contingent 
Reinainder in ics Creation, yet Elizabeth Long, the Mother, being living 
when the particular Eſtates determined, it cannot veſt, becauſe non f 
Ha res wiventis ; as Deſcriptio Fer ſonæ it cannot veſt, for that ought to be 
| ſuch a Deſcription as is Vice Nominis, which the Word Heir Male (being a 
legal Term, and not accompanied with any other Words to determine 
the Senſe otherwiſe, as Heir apparent, or Heir now livirg, c.) cannot 
amount to, and the Word beporten doth not determine the Senſe 


*Page 305 otherwiſe ; nor does any * Intent appear to confine the Deviſe to 


the Iſſue Male of Elizabeth Long, then much lets to Thomas Long only 
as the Perſon deſcribed in this Deviſe; but notwithſtanding theſe Reaſons 
it was adjudged, that the firſt Judgment ſhould ſtand, and the Judgment 
of Reverſal be reverſed, though ren of the Judges were of Opinion that 
the Deviſe was void, and only the three Judges ( Lowel being dead) before 


FThe Court mentioned held it good.$ 


held, in this h ; | | | 
Caſe, the Word Heir was uſed for Heir apparent: That the Teſtator had taken Notice that his 
Aunt, E. L. was living, and that ſhe hacethiee Sons; he could not therefore mean that the eldeſt 


Son ſhould take ſtrictly as Heir, but as Heir apparent he might. Beſides, he took Notice of his own 
Heir, and gave her an Annuity out of the Lands, which ſhewed his Intention that ſhe ſhould not have 
all the Lands; and the Limitation to his own right Heirs was expreſly in Default of Iſſue Male of the _. 


Bedy of his Aunt, E. IL. ſo that it was plain that he intended the apparent Heir Male of E. L ſhould 
take before his own Heir general, and that his own Heir ſhould not take whilſt there was ary Iſſue of 
IZ. L. Mr. Fearne obſerves, that in this Caſe the Anceſtor did not take the legal Freehold, Pa. 14). 
3d Edit. N | Fe | e 


14. Nm. J. F. having Iſſue two Sons A. and B. deviſes in the Words following ; 


185. I give to my eldeſt Son A. all that iy Farm called Dumſey, to him and 


8 his Heirs Male for ever, if a Female, my next Heir ſhall allow and pay 


v. Wall, to her 200). in Money, or twelve Pounds a Year out of the Rents and 


« Profits of Dumſey, and ſhall have all the Reſt to himſelf; I mean my 
* next Heir, to him and his Heirs Male for ever. Upon the Death of the 
Teſtator A. entered and died, leaving Iſſue a Daughter; and it was ad- 
judged, that the Lands ſhould go to the ſecond Son B. and not to the 
Daughter of the eldeſt, though ſhe was Heir General. e 
2 Vern. 729. J. S. deviſed to Truſtees in Truſt, after Debts and Legacies paid, to 
Newcemen convey to A. his Couſin and the Heirs Male of his Body; and for want of 
5 Heirs Male, then to the Heirs Male of the Body of B. his great 
461. S. C. Grandfather ; and for want of ſuch Heirs Male, to his own right Heirs 
for ever, and gave to his Siſter 2000. to be put out at Intereſt during her 
Life, ſhe to receive the Intereſt, and after her Death to her Children, and 
died, and ſoon after 4. died without Iſſue ; and C. being Heir Male of B. 
the Teſtator's great Grandfather but not Heir General, there being a 
Daughter of an elder Brother, the Queſtion was between him .and the 
Teſtator's Siſter and Heir at Law, who had the 2000/7. deviſed to her, 
whether the Deviſe was void or not; and my Lord Chancellor held the 
Deviſe good, and that C. thould take as a Perſon ſufficiently deſcribed and 

intended by the Teftator, 9 8 5 
| ut 


gut when one ſeiſed in Fee deviſed his Lands to his Grandavghter (being 2 Will. Rep. 
his Heir at Law) for her Lite, Remainder to his own right Heirs Male for 
ever, and died, leaving his Grandaughter his Heir at Law, and alſo leav- 


REMAINDER any REVERSION. 


ing a deceaſed Brother's Son, who was the next of Kin in the Male Line ; 


and it was held by Lord Macclesfield, that the Nephew could not take, 


| that the Words Heirs Male muſt be intended Heirs Male of the Body, and 


could never exiend to an Heir Male of any collateral Line ; and it not being 


ſaid inthe Will Heir Mile of his Body or of his Name, the Grandaughter, 
ho was his Heir at Law, might have an Heir Male, though not of his 
Name; and he ſaid that this Cale differed from that of Brown and Barkham 9 
that being merely a "Iruft ; alſo that in that Caſe the Remainder was 


any Body. 


(D) Df the ſeveral Kinds of Remainders, as *Page 30 
diſtinguiſhed into Remainders veſted, 
Contingency and Abeyance, 


Heir at Law, and after a Son is born, yet ſhall the Daughter retain the m 
Land againſt him ; for ſhe being Heir and coming within the Deſcription of this 
at the Time when the Remainder was limited, it then veſted and ſettled in Abridgment 

by Purchaſe, and ſhall not by any Acci- 


Forteſcue, dividing Contingent Remainders into three Sorts. 
ſmortly and improperly given, as taken Notice of by Mr. Fearne, pa. 153. the third Edition. 
I think his Definition and Diviſions the beſt extant on the Subject, I ſhall give the Author's own 

A Contingent Remainder is a Remainder limited to as to depend on an Event or Condition 
© which may never happen or be performed, or which may not happen or be performed till after the 

„Determination of the preceding Eſtate ; for if the preceding Eſtate determine before ſuch Event or 
Condition hapnens, the Remainder will never take Effet.—— Under this Definition we may pre- 
< perly diſtinguiſh four Sorts of Contingent Remainders. —F:r/f, where the Determination of the 
preceding Eſtate is iifel. dubious and contingent.—Secondly, where the Contingency on which the 
*© Remainder is to take Effect is independent ot the Determination of the preceding Eſtate, —Thrrd!y, 
* where the Condition upon which the Remainder is limited is certain in Event, but the Determination 
* of the particular Eſtate may bappen before it.—Fourthiy, where the Perion to whom the Remaign- 
* der is limited is net yet atcertained, or not yet in being. Third Edition, pa. 3, 4. 


— — — 


v2 


limited to the Heirs Male of the Body of Sir Robert Barkham the Grand- 
father; whereas here the Deviſe was to the Heirs Male, without ſaying of ſupra. 


— — 


in 


1. pl. 1 


Dawes V. 
Ferrer. 


§ The Caſe 


of Newco- 


men and 


Barkham 


F an Eſtate be limited, either at Common Law, or by way of Uſe, to 2 Rol Abr. 
one for Life, or in Tail. Remainder to the right Heirs of FJ. S. who is 
then dead, this is a good Remainder, and Þ vetts prefently in the Perſon 
_ who is Heir at Law to J. S. by Purchaſe ; and though a Daughter be then 


Words. 


But if F. S. be living at the Time of the Remainder limited to his Co. 135. 
right Heirs, this puts ſuch Remainder in Abeyance or Contingency, Co. Lit. 378. 


her immediately as a Remainder 
dent after be defeated. {| 


ide the ſtat. 10 & 11 W z. c. 16. 


that is, in no Pecton but in Nubibus till the Contingency happens, for in 
the Feoffor or Donor it is not, becauſe he has limited it out of him, and 
all Remainders muſt paſs out of him at the Time of the Limitation, 415. 
though they do not preſently veſt in the Perſon intended; and in the Plow: 28, 
Tight Heirs of J. S. it cannot be, becauſe he cannot have Heirs during 
his Lite; ſo there is no Perſon in Rerum natura within the Deſcription, 
to take it; therefore it is in the mean Time in Abeyance or Expectancy, 3 Co. 20. 
to veſt or not veſt, as the Caſe happens; for if J. S. dies during the par- 10 Co. 50. 
ticular Eſtate, then the Remainder preſently takes place in bis Hei 


L 


415. 


Co. 95, 103. 
Plow. 56. 


a Note was 
given as ta- 
ken from 


+ In the for- 


er Edt ion 


Dormer v. 


2 Co. 51. 


The Definition of the ſecond very 


AS 


2 Rol. Abr. 


556. 


Poph. 74. 
Moor 720. 


rs : Ry m. 145- 


bu. 


? Poliex 56. 
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RE MAINDE RAD RE VERSION. 
dut if the particular Eſtate determines by Death or otherwiſe in the Life 
of J. S. then ſuch Remainder is become totally void, and can never veſt 
but the Eſtate ſettles again in the Feoffor or Donor, as if no ſuch Limita. 
tion in Remainder had been; and he becomes Tenant to the Precipe ang 
is obliged to do the Services; and though F. S. die ſoon after, yet his 
Heir can have no Benefit by it, not being capable of taking the Remainder 
when it fell. : 5 3 

Co. Lit. 3. But if there be no ſuch J. S. at the Time of the Limitation, though he 


- 


Oo. 66. be after born, and dies during the particular Eſtate ; yet his Heirs ſhall 


n never have the Remainder, So if a Remainder be limited to A. Son of B. 
Moor 104. in Tail, Sc. or to E. Wife of D. where in Truth there is no ſuch 4. or E. 
Dyer 337. though B. has a Son after called 4. or E. marries one E. yet they can 
2 218. never F take the Remainder; becauſe if there be ſuch Perſons as the 
oo ep. -Words of the Gift import, there the Remainder ought to veſt in them pre. 
$7:dBlack. ſently, and they will never after be made capable of taking it; but if there 
Com. 2 V. be no ſuch Perſons then zn efſe, none who come within that Deſcription 
270. It'sanafter. can lay claim to it, becauſe the Limitation was preſent to ſuch Per- 
3 ſons; but a Remainder limited Primogenito Filio, or Proximo hered; 
mote a Poſ. Maſculo of A. or Proguinquioribus Heredibus de ſanguine Puerorum, ox 
Gbility. Seniori Puero of A. or to the right Heirs of A. there being then ſuch 4. in 

Eſſe, or to the Wife that A. ſhall marry ; theſe are good Remainders, 

and ſhall veſt when ſuch Perſons come in eſſe as are within the Deſcription , 

becauſe here appears no preſent Regard for any Perſon in particular, and 


* Page 307 therefore if they anſwer the * Deſcription at any Time before the par- 


ticular Eſtate determines, it is Time enough; and ſo there is a Diverſity 
between a Remainder limited to one by Name in particular, and ſuch 
| Remainder limited by Deſcription, or Circumlocution, or between a gene- 


A Limita-ral Name and a ſpecial Name. [| 


tion of a Re- . 5 I 
mainder to a Baſtard before it is born, is not good : For though the Law allows the Poflibility of 
having Baſtards, it preſumes it to be a very remote and improbable Contingency. Black, Com, 


2 FV. 170. cites Cro. Eliz. 309. 


10 Co. 86. A. makes a Leaſe to B. for Life of B. and after the Death of 4. to re- 
main to B. and his Heirs; this Remainder is Contingent, and cannot veſt 
preſently, for if A. ſurvives B. it is void; becauſe otherwiſe the Operation 
of Livery would be interrupted during the Life of A. for he can't give 
himſelf any Eſtate, his Livery operating to paſs Eſtates from him, not to 
give any to him who had the Whole before; and therefore during his Life 

the Operation'of the Livery muſt ceaſe, and by Conſequence no Remainder 
can take Effect in virtue of that Livery, which pro tempore being at an 
End, all that depended thereon ceaſes too, and.can never after be revived; 
for the Livery mutt carry out all the Eſtates at once from the Feoffor, and if 
he comes again into the Poſſeſſion before they can all take Effect, this 
breaks the Force af the Livery, and brings back again to him all that ſuch 
| Livery had taken out from him, and then they can never take Effect but 
by a new Livery ; and this is the Reaſon of the common Caſe, that one 
can't give Lands to another to begin after his Death, becauſe being to 
make Livery preſently, if that can't operate preſently, it can never operate 
at all, for it is a Contradiction to give Lands to one by a ſolemn Livery, 
which is an Act executed and works preſently, and yet by Words to re- 
ſtrain that Operation to a future Time; but in the principal Caſe, where 
A. dies firſt, there no Interruption is of the Livery, for B. had an Eſtate 
for Life by virtue thereof; and before that determines, the ſame Livery, 
which carried the Remainder in Abeyance, for the Uncertainty of its taking 
Effect, does upon A.'s Death direct and ſettle, or bring down the Remain- 
der to B. and his Heirs. EDT | | : 1 | 


% 1 yy 


or other ſole Corporation and his Succeſſors; theſe Remainders not being 
limited to them by Name ſpecially, but to them generally, and ſo who- 


and one Day after, the Land ſhall remain to B. for Life, &c. this is a 


tingency, but can veſt in none till he qualifies himſelf to take it by com- 


 _REMAINDER and REVERSION, 
If a Leaſe be made to A. B. and C. for their Lives, and if B. ſurvives 3 Co. 20. 
C then to remain to B. and his Heirs, this Remainder is in Abeyance, 10 Co 8s. 
becauſe though the Perſon be certain, yet ſince it depends on C.'s dying 
before him, till that be known the Remainder can't veſt. So if a Leaſe 
be made to A. for Life, and after the Death of B. who is a Stranger, to 
remain to C. in Fee, or to H. in Fee, theſe Remainders are in Abeyance or 
Contingency, and depend on B.'s dying before C. or A. tor if he ſurvives 
them, the Remainder can't take Effect. 5 
If a Leaſe be made to A. for Life, Remainder to the Abbot of D. and Co Lit. 264. 


his Succeſſors, though the Abbot be then dead, ſo as there is then po Hed: 37 


Abbot at all, yet the Remainder ſhall be good if an Abbot be made before 10 Co. 31. 


the Death of 4. So of a Remainder to a Mayor and Commonalty, Dean Moor 104. 
and Chapter, Prior and Convent, Ic. though there be then no Mayor, Rol. Rep. 


or Dean or Prior. So of a Remainder to the Biſhop of D. Parſon of DA a, 


ever comes within the Deſcription before the Determination of the parti- 
cular Eftate, is capable of taking by virtue thereof, are good Remainders 
in Abeyance, &c. but if there be no ſuch Corporations at the Time of 
the Limitation, then the Remainders are totally void; and none created 
after, tho' by the fame Name, can take theſe Remainders, tho' a Patent 
be then paſſing to make ſuch Corporation. | 
If a Man makes a Leaſe to A. for Life, and that after the Death of 4. * 3 


void Remainder, becauſe not to take Effect immediately upon the Deter- 


mination of the firſt Eſtate, and ſo during that Time there would be 
an Interruption of the Livery, and no Tenant of the Freehold, either to 


do the Services, or anſwer to Strangers Precipes. 

* If a Man ſurrenders Copyhold, or makes a Feoffment in Fee of Page 308 
Freehold Lands to the Uſe of his Wife for Life, Remainder to the Heirs Rol. Rep. 
of the Body of the Surrenderor and his Wife, this is a contingent Re- 239, 317, 
mainder not executed in the Wife, becauſe he who will take by it muſt ? RI as: 
make himſelf Heir of both their Bodies, which can't be before the Death 46. 
of both; and then if the Wite, who has the particular Eftate, dies firſt, Dyer 99. 
the Remainder is become void, becauſe it can't veſt when the particular Leon. 105. 


Eſtate determines. So if ſuch Feoffment or Surrender had been to the 


Uſe of the Wife and a Stranger for Life, Remainder to the Heirs of the 
Huſband and Wife, this Remainder alſo is contingent ; for though the 


Wite dies, yet it ſhall not veſt till the Death of the Huſband, and if he 
ſurvives his Wife and the Stranger, the Remainder is become void. 


Ii one makes a Leaſe to A. for Life, Remainder to him who firſt comes Poph. c. 


to St. Paul's Church, Wc. this is a good Remainder in Abeyance or Con- So 9 
Er K. dect. 


ing to St. Paul's Church; nor can any one grant away, though he ſhould Bo 35. 


happen after to come there firſt. 


One levies a Fine to the Uſe of himſelf for Life, and after his Death Cro. Eliz. 


to the Uſe of his two Daughters till his Son B. ſhould return from beyond 2 Ras 


Sea, and ſhould come to the Aze of twenty-one Years or die, and after 3 
| | 8 Co. Lit. 223. 


ſuch Return and Age of twenty- one Years, or Death, which ſhould firſt 
lappen, to the Uſe of the ſaid B. and the Heirs of his Body begotten ; 
B. returns from beyond Sea ; and it was adjudged, that this was a good 


Remainder, and ſhould. veſt in him immediately upon his Return, though 
he was not then twenty-one ; for the laſt Disjunctive Or is to be ap- 
plied to the whole Sentence, and makes it disjunctive in all, and though 


his coming from beyond Sea, or to twenty-one Years, are uncertain, yet 


his Death is certain; and therefore this Remainder does not depend alto- 


gether upon Unceriainties ; and in this Cale. it ſeems the Heirs of his 
8 e Body 


Co. Lit. 37 8. 
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RE MAINDER anvd REVERSION. i 

Body ſhall not take by Purchaſe, though his Death had happened fir; 
and ſo the Remainder could not veſt in himſelf, for the Limitation being 
to him and the Heirs of his Body, whoever takes by virtue thereof, muſt 
(a) 1 Co. 99. take as from him, and conſequently will be in by (a) Deſcent, and not 
Shelley's by Purchaſe. | | 3 ; | 
Caſe. 8s if one deviſes Lands to A. for Life, f tan diu ſola vixerit, and after 
2 Leon. 82 her Death or Marriage, Remainder over to another, this is a good Re- 


: cone mainder, becauſe it is certain one of the two Contingencies will happen; 


Dyer 142. but if one gives Lands to A. till B. comes to twenty-one Years of Age, 


and when B. comes to ſuch Age, then to remain over, this Remainder is 
contingent, and uncertain whether it will ever veſt, for if B. dies before 
ſuch Age, the Remainder is become void. So where Land is given to 
Woman fo long as ſhe ſhall remain ſole, or to A. till B. comes from Rome 
to England, and after her Marriage, or B.'s coming to England, then to 
remain to C. in Fee, theſe Remainders are contingent, and uncertain 
whether they ſhall ever veſt or not, for if the Woman never marries, nor 
B. comes to England, theſe Remainders will not veſt, but are become 
void. So if Lands are deviſed to one for Life, and if the Deviſee be 
diſturbed, that then the Land ſhall remain over to another in Fee, this 
creates no Remainder till ſuch Diſturbance, and if that never happens, 
the Remainder fails likewiſe ; for theſe Remainders are not to ariſe but up- 
on ſuch Acts done, and therefore if they fail fo does the Remainder. 


| Poph. 97. One levies a Fine to the Uſe of A. and the Heirs Male of his Body, 


10 Co. 85. till he or the Heirs Male of his Body attempt to alien or ſell, and then 
+ See infra to the Uſe of B. c. 4. dies without Ifſue, and without any Attempt, + 
8 * Se. B. will have no Eſtate, for his Remainder was not to begin but upon 
& the thirg ſuch Attempt precedent, and that not happening, the Remainder never 
Paragrapb, takes Place. | „% ws i 

and 324, 5. 


Page 309 A Leaſe is made to 4. for Life, Remainder to B. for Life, and if B. 


Plow. 23. dies before A. that then the Land ſhall remain to C. for Life, this is a good 


3 Co. 20. Remainder, if the Contingency happens, otherwiſe not; and in the mean 
aym 184 Time the Eſtate continues in the Leſſor, and is not in Abeyance, being 
*exprefly limited to go over, if ſuch Contingency happens, therefore till it 

does happen nothing is deveſted out of the Leſſor. „ 


| Raym. 42). One deviſes Lands to his Wife during her natural Life, if ſhe does not 


3 Leon. 183. marry, but if ſhe marries, then preſently after my Son A. to enter and 


Lev. 128. enjoy, to him and the Heirs Male of his Body; and 'twas adjudged, firit, 


That by this Will the Wife had an Eſtate for her Widowhood only; ſe- 
condly, That this was a Remainder veſted in A. preſently to take Effect in 
Poſſeſſion upon the Death or Marriage of the Wife, which ſhould firſt 
happen, and not a contingent Remainder to take Effect only in caſe the 

Wife married. | „„ | | ET 
Ceo; fac: One deviſes Lands in this Manner; My Will is to intail all my Lands 
696. to my Nephew 4. and the Heirs Male of his Body, and, for Default of 
Jon. 57. ſuch Iſſue, to his Brother and the Heirs Male of his Body, Ec. Haben- 
Raym. 429. dum to them ſeverally, and to the Heirs Male of their Bodies, to the 
only Intent and true Meaning of this my Will, and fo long as they and 
every of them do perform and keep the true Meaning thereof touching 
the intailing all my faid Lands in Manner following; and therefore I give 
all my faid Lands to 4. and the Heirs Male of his Body begotten, un- 
til he or they make any Acts to alter or diſcontinue the Eſtate-Tail, 
and then to B. and the Heirs. Male of his Body, with other Remainders 
cover, and dies, A, enters; B. dies leaving Iſſue C. and then 4. levies a 
Fine; and it was objected that C. could not enter, becauſe the Remainder 
deviſed to his Father was contingent, and not to ariſe but vpon A.'s Al- 
. 55 . Fir teration 


* 


REMAIN DER AU REVERSION, 
tetation of the Eſtate, and not before or otherwiſe, and then B. dying 
before that Contingency happened, the Remainder could not veſt; but it 


was adjudged that the Remainder to B. was not contingent, but an im- 


mediate Deviſe, and that otherwiſe the Intent of the Deviſor, which was 


to give to every one in Remainder ſucceſſively, would be deſtroyed, tho”. 


they keld the Limitation over upon his Alienation did not ſo deteat the 
Operation of the Fine, as to prevent the Diſcontinuance wrought thereby, 
and give hin in Remainder immediate Tice of Entry thereby, for that 
ſach Clauſe tended to a Perpetuity, and was condemned in Law upon the 
Reaſon of other Caſes there cited. | . 


- »* 


* —— — 
E . - ———. 


lla the Cafe of Smith, on the Demiſe of Dormer, v. Packburſt A al. 


(commonly called by the Name of Dormer and Forteſcue) there was 4 


Limitation in Remainder (after ſeveral preceding Eſtates for Life and 


in Tail) to the Ule of A. for ninety-nine Years, if he ſhould ſo long live, 


and from and after he Death of A. or other ſooner Determination of the 
 Eftate limited to him for ninety-nine Years, to the Uſe of Truſtees and 
their Heirs, during the Life of the ſaid 4. upon Fruſt to preſerve con- 
tingent Eftates, Ic. and for that Purpoſe to make Entries and bring 
Actions, Sc. but to permit the ſaid A. to receive the Rents and Profits, 


Oc. during the Term of his Life; and after the End or other ſooner 


Determination of the ſaid Term, to the Uſe of the firſt and other Sons 
of A. ſucceſſively in Tail Male, with divers Remainders over. By the 


_ Expiration of all the preceding Eſtates, A. came into Poſſeſſion of the 
Eſtate limited to him for ninety-nine Years; and having a Son, he, to- 


gether with that Son, when he came of Age, levied a Fine of the Lands 
to make a Tenant to the Præcipe, and ſuffered a Recovery of the ſame; 
in which the Son was vouched. The Son died without Iſſue, and after- 
wards A. died without leaving any other Son; the next ſurviving Re- 
mainder-man made his actual Entry within five Years, and the Queftion 
was, Whether the Recovery had barred his Remainder ? This Point 
depended entirely on another Queſtion, Whether the Freehold was in 
the Truflees during the Life of A. or not? For if it was, the Recovery 
was not well ſuffered for want of a good Tenant to the Precipe, and 
conſequently did not bar the Remainder ; but if the Truſtees had not 
the Freehold, then it was in the Son, and of courſe he was capable of 
making a good Tenant to the Præcipe, and the Recovery in that Caſe 


was well ſuffered; for the Court beld that the Fine by Leſſee for Years, 


CA.) ar the Reverſionet, (the Son) could only operate by way of Eſtop- 
pel, to bar the Parties claiming under ſuch Leſſee or Reverhoner ; but 
did not acqui:e the Freehold, as a Feoffment would have done. To 
piove that the Freehold was not in the Truſtees, it was inſiſted, Fir, 


That the Remainder to the Truſtees was void in its Creation, becauſe to 


commence after A.'s Death, and then hold during his Life, which was 
repugnant, and could never take Effect at ail. Secondly, If not void in 
its Creation, it was a Contingent Remainger, becauſe it was uncertain 
whether it ever would take Effect, as the Term of ninety-nine Years 


might not determine in 4,'s Life-time. Thirdty, That if it was neither 


void not contingent,. yet it did not amount 'to a legal Eftate, but was 
only a Right of Entry. But the Court reſolved that the Rewaindet 
was not void in its Creation, its Commencement not being reſtrained to 


the Death of A. but limited from the Death of A. or otber ſooner Deter 


. mination of the Eftate for ninety- nine Years, and therefore might take 
Effect by Surrender, Forfeiture, or Effluxion of Time, in A.'s Life-time. 
Secondly, That it was not a Contingent Remainder, being limited to Per- 
{ons in Eſſe, without any Condition precedent to be performed, it did 
not depend on the Death of 4. but on ſuch other Events, (vis. For- 
© VOL, BY. e e feitute, 
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feiture, Surrender, Ec.) as might determine the particular Eſlate from the 
Nature of the Eſtate itſelf Thirdly, That it was not a mere Right 
of Entry, but a legal Eſtate; for a Grantor cannot reſerve a Right of | 
Entry to a Stranger, nor can a Right of Entry ſubſiſt without an Eſtate. 
Therefore the Truſtees had the Freehold for the Life of 4. And, upon 
the whole, the Court held that the Fine and Recovery did not bar the 
Remainder. Vide Fin. Abr. 18 Vol. 5 AY: 3 Atiyns 135, and 
Fearne's Eſſay 153, Te] 


®) cubat Eſtate is ſufficient to luppoꝛt a Be 
mainder. 


A. every Remainder muſt depend upon a particular Eftate, ſuch 

particular Eſtate muſt be ſufficient to ſupport the Remainder, and 

can't by the general Rule of Law be leſs than an Eſtate for Life; fo that 

if one makes a Leaſe for (a) Years, either at Common Law or by Way of 

Lv Uſe to 4. Remainder to the right Heirs of J. S. who is ® living, this Re- 

8 ad mainder is void, becauſe till the Death of J. S. there is no Power to take 
Gedfighe the Freehold, and that can't be in Abeyance. +- | 


Caſe. | 

3 Co. 20. 4 Leon. 21. 4 Mod, 236. Poph. 45 82. Co. Lit. 217. 4 Mod. 256. Salk. 226. pl. 4. 
Ld. Raym. 3. Skin. 408. pl. 3. (a) Leaſes for Years were anciently of ſo little Value, that no 
Leaſe could be made for more than forty Years, Co. Lit. 45. b. Wil. Rep. 574. | 


+ Unleſs the Freehold paſſes out of the aber at the Time when the Remainder i 15 created, ſuch 
Freehold Remainder 1s void; it cannot pals out of him without veſting ſomewhere; and in the Caſe 
of a Contingent Remainder it mult veſt in the particular Tenant, elſe it can veſt no where: Unleſs, 
therefore, the Eftate of ſuch particular Tenant be of a Freehold Nature, the Freehold cannot veſt i in 
him, and conſequently the Remainder is void. Black Com. 2 V. 171. 


Moor 488. So if one maker a Leaſe to 4. for twenty-one Years, if he or if B. 

pl. 686. hall fo long live, and after the Death of B. or after the Death of A. to 

„ the firſt Son of the Body of B. in Tail, and ſo to the ſecond, Cc. in 

D Tail, Remainder to C. in Fee; all theſe Remainders are void, becaufe 

the firſt Eſtate being but for Years ; and the Remainder not to take Effect 

immediately after thoſe Years, but at a future 'Vime, after the Death of 

A. or B. which may be long after, and fo during that Time there would 

be an Interruption of the Livery, and no Tenant of the Freehold, there- 

fore theſe Remainders are void; and though it happen that A. or B. die 

within the Term, yet till their Death the Freehold would be carried into 

Ie, and could not veſt in thoſe in Remainder for the Incertainty of 

the Death of A. or B. within the Term'; and therefore the happening of 

that after, can't ſave the Remainder which was Void before ; but if ſuch 

Leaſe had heen made, and then it had been limited, that after the Deter- 

mination of that Eſtate or after the Expiration of the ſaid Term, to C. 

Plow 83. for Life, or in Tail, Fc. this had been a good Remainder executed pre- 

Vaugh. 46. ſently, as if a Pete for Vears had been abſolutely to one, Remainder to 

1 another for Life, c. for here was no Interruption of the Livery, or Want 
of a Tenant of the Freehold. 

A Remainder can't depend on an Efate at (b) Will, ſo that if fuch 

71 — Eſtate be made with Remainder, the Remainder is ved 3 : the Reaſon 

ate ac whereof ſeems to be, becauſe by the Linen over the Will is inſtantly 


Will may be 
limited to commence after the Death of another, Sid, 347. 


deter- 
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determined, and then the Remainder can't be good for want of a particular 
[ſtate whereon to depend; and in Poſſeſſion it can't be good, becauſe it 
was limited as a Remainder, || 7 | An Eſtate 
| | | | at Will is of 
a Nature ſo ſlender and precarious, that it is not looked upon as a Portion of the Inheritance; and a 
Portion mult firſt be taken out of it, in order to conſtitute a Remainder. Beſides, if it be a Freehold 
| Remainder, Livery of Seiſin mult be given at the Time of its Creation; and the Entry of the Grantor, 
to do this, determines the Eſtate at Will in the very Inſtant in which it is made; or if it be a Chat- 
tel Intereſt, though perhaps it might operate as a future Contract, if the Tenant for Years be a Party 
to the Deed of Creation, yet it is void by way oi Remainder :-For it is a ſeparate independent Con- 
tract, diſtinct from the precedent Eſtate at Will; and every Remainder muſt be Part of one and the 
ſame Eſtate, out of which the preceding particular Eſtate is taken. And hence it is generally true, 
that if the particular Eſtate is void in its Creation, or by any Means is defeated afterwards, the Re- 
mainder ſupported thereby ſhall be defeated alſo.— Black. Com. 2 V. 166, 7. Cites for the teyes 
ral Poſitions. 8 Rep. 76. Dyer 18. Raym. 151. Co, Lit. 298. 


If one make a Leaſe to A. for Life, Remainder to him for Years, or Co. Lit. 34. 
to A. for his own Lite, Remainder to him for the Life of B. theſe are 4 ant 
good Remainders, and both Eſtates are veſted in A. for though he can 3 25 
have no Benefit of the Remainders in his own Perſon, yet he may give, z Leon. 22. 
grant, deviſe or aſſign either Eſtate, and a greater Eſtate may ſupport a 
leſs, as in theſe Caſes, but not e conwerſo ; therefore if one make a Leaſe 
to A. for Years, Remainder to him for Life, the Leaſe for Years is 
downed. a egy 8 
A Remainder may be limited, upon a Gift in Frank Marriage, either to Co. Lit. 21. b. 
the Donees themſelves, or to a Stranger. | Godb. 19,29. 
If 4. on the Marriage of his Son, c. covenants to ſtand ſeiſed to 2 Lev. 52,54 
the Ufe of the Son for Lite or for ninety-nine Years, if he ſo long live, 3 Keb. 110. 
Remainder to two Strangers during the Lite of the Son, upon Trutt to 
ſupport contingent Remainders, with Remainder to the firſt and other Sons 
in Tail, Sc. this Remainder to the two Strangers is void, becauſe there is 
no Conſideration, and then by Conſequence there is no Eſtate to ſupport 
the contingent Remainders to the Sons. | | | 
If one makes a Leaſe to A. for the Life of B. Remainder to C. in Co. Lit. 298. 


Fee, A. dies; now till an (a) Occupant enters, there is no particular ( )1f Rent 


Eſtate, and yet the Remainder to C. continues good , becauſe it veſted, 
S 5 | 35 granted to 
in C. preſently by the firſt Limitation, and the Want of a Tenant to the 4. for the 
firſt Eſtate ſhall not vitiate the Eſtate to the ſecond, which was well Life of B. 
veſted. | | | | emainder 
| % | over, if A. 
1 N 8 | | 2 dies, he in 
Remainder ſhall have the Rent preſently, becauſe the Eſtate for Life in the Rent determined by the 
Death of A. and there can be no Occupant of a Rent. Moor 664. Yelv.g, Vaugh. 200. 


T But now ſince the Statutes 29 Car, 2. c. 3. and 14 Geo. 2. c. 20. no ſuch Vacancy of the par- 
ticular Eſtate can happen. | | 


If one grant a Rent to the right Heirs of J. S. who is then living, 
Remainder over, this whole Grant is void, for F. S. can't. have Heirs 
* during his Life, and ſo there is no Perſon to take the particular Eftate, Page 311 
and without that there can be no Remainder, and theretore that is like-2 Rol. Abr. 
wiſe void. So if a Leaſe be made to F. S. for Life, where there is nos: 
ſuch Perſon, Remainder over, the Whole is void for the ſame Reaſon. N Ns 
So if a Leaſe be made to a Monk or other Perſon, who has no Capacity 138. 8 
by Law to take, for Life or Years, Remainder over, both are void ; Leon. 19x. 
but in all theſe Caſes, if ſuch Eſtates were deviſed by Will, he in the Dyer 122. 
| Remainder ſhould take preſently. So if the firſt Deviſee refuſes, or dies.” _ 
in the Life time of the Deviſor, the Remainder ſhall veſt in Poſſeſſion e 
preſently, becauſe that in a Will the Intent of the Devifor is principally 
% be regarded ; fo that if the 3 Eſtate fails, the Deviſe over 
5 | 22 | | ſhall 
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| ſhall be conſtrued as a new original Deviſe to ſupport the Intent of the 


| Teſtator. N | | | 
Perk, Sea, If one gives Lands to A. in Tail, Remainder to himſelf for Life or Years, 
£66. Remainder to B. in Fee, this Remainder to himſelf is void, becauſe none 


3 2 can give Lands to himſelf, and yet the Remainder to B. is good, becauſe 
4 4 dio. there is a particular Eſtate to ſupport it. So if the firſt Remainder were to 
a Monk or other incapable Perſon, Remainder over, this laſt Remainder is 
good, and ſhall take Effect in Poſſeſſion upon the Determination of the 
particular Eſtate, without any Regard to the meſne Remainder, which was 
void. 3 | 
Will. Rep. If by Leaſe and Releaſe Lands are limited to the Uſe of a Proteſtant 
36. pl. 104. for Life, Remainder to B. a Papiſt for Lite, Remainder to C. a Pro- 
in the _— teſtant, and A. dies, in ſuch Caſe the Remainder to B. the Papiſt being 
| 8 void, the next Remainder to C. ſhall take Effect preſently in the ſame 
er Lord Manner as if a Remainder were limited to a Monk for Life, or to one 
Chancellor. who refuſes to take, or if ſuch Remainder-Man were dead, and there never 
had been ſuch a Limitation. 0 VV 
Vent. 169. A Right of Action can't ſupport a contingent Remainder, but there 
2 Lev: 35- muſt be a particular Eſtate actually in Being, or a preſent Right of Entry ; 


3 but a future Right of Entry is not ſufficient. 


(F) Df the Continuance of the particular Eftate, 
and when the Remainder is to commence, 


| Fa Man makes a Leaſe to Z. for Life, and that after the Death 
| 1 25. of A and one (a) Day after the Land ſhall remain to B. for Life, 

le: c. this is a void Remainder, becauſe not to take Effect (5 imme- 
Rep. 66.) diately upon the Determination of the firſt Eſtate, and ſo during that 
| (a) That the Time there would be an Interruption of the Livery, and no Tenant 
3 125 of the Frechold, either to do the Services or anſwer to Strangers Pre- 
Li; Ren FPS 12 


316. 8 | | : _ 
{b) That if the contingent Remainder can't take Effect when the particular Eſtate determines, be it 


by Surrender, Merger, Feoffment, or otherwiſe, it can never after ariſe, 2 Saund. 380. in the Caſe 
of Purcfoy v. Rogers. | | 25 | | 


4 


* 


F See infra, 312. (G.) 


4 Mod. 2:9. A. ſeiſed in Fee deviſes his Lands to B. eldeſt Son of his Brother C. 
3 Lev. 408. for Life, Remainder to the firſt Son of B. in Tail, and ſo to all his 
29 227 other Sons in the ſame Manner ſucceſſively, Remainder to D. ſecond 
S 309. Son of C. for Life, Remainder to his firſt and other Sons in Tail ſuc- 
Neve v. ceſſively, and dies; B. enters and dies, leaving his Wife enſient with a 
Leong, Son, then D. enters as in his Remainder, and fix Months after the 
Son is born; and all this Matter being found ſpecially, *rwas adjudged 

in C. B. for D. againſt the Son; firſt, Becauſe this being a contingent 

Page 312 * Remainder to the Son, and he not being born at the Time when the 
particular Eſtate determined, this became void; ſecondly, D. being the 

next in Remainder, and having entered before the Birth of the Son 

was in by Purchaſe, and therefore ſhall not loſe his Eſtate by a Son 

born after; and this judgment was affirmed in B. R. for they held it 

—_ | | plainly 
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plainly to be a contingent Remainder, and not an executory Deviſe or a 

ſpringing Remainder, for that would introduce a Perpetuity not to be 
barred by a common Recovery, becauſe 'twould be the fame to all the 
other Sons ; but here it being a contingent Remainder, and not happening 
in Time, 'tis gone for ever; and they relied on Archer's Caſe ; but upon a 
Writ of Error brought into Parliament, the Judgment was reverſed by al- 
moſt all the Lords, becauſe being in a Will, they thought that by the 
Meaning and Equity thereof they ought not to diſinherit the Heir for ſuch 
2 Nicety, and thata Will was otherwiſe to be expounded than a Deed ; 

and therefore they conſtrued it an executory Deviſe or ſpringing Remainder 
to the firſt and other Sons, and that the Freehold ſhould velit in D. till the 
Son was born; but all the ſudges were much diſſatisfied with it, and did 
not change their Opinions, but blamed the Judge who perinitted it to be 
found ſpecially where the Law was fo certain and clear. 

Note, That now by the 10 & 11 W. 3 cap. 16. Proviſion is made, 
that after born Sons and Daughters, to whom Remainders are limited in 
Contingency, ſhall take in the ſame Manner as if they had been born in the 
Father's Life-time, though no E/tate be limited ta Truſtees to preſerve and 
ſupport ſuch contingent Remainders, which Af was made by Reaſon of this 
Caſe, and of the Strid neſs of the Law herein. | 


— 


(G6) Contingent Remainders, how prevented 
| from riſing oz coming in Eſſe. 


EREIN, as has been before obſerved, the general Rule is, that Co. 134, 

| if the contingent Remainder can't veſt either during the particular Wel 3 1 
Eſtate, or at the Inſtant + of the Determination thereof, ſuch Remainder 4. 3:1, 29 1 
is for ever deſtroyed ; the Reaſon whereof ſeems to be, to prevent the plowd. 25. | £4 
Inconvenience and Danger that might otherwiſe enſue to Purchaſors by 1 Rep. 66. 
allowing ſuch Remainder to take Place wherever they happened; for if 
but the Latitude of a Day were given to their veſting after the particular 

Eſtate ended, they might as well ariſe one hundred Years after; the Rea- 
ſon of ſuch Allowance being the ſame ; and ſince by the Limitation they 

ought to veſt when the particular Eſtate determines, if they can't ſo do, 
they ſhall never after take Effect, be they limited either at Common Law 

or by Way of Uſe. | EE | 

As in Archer's Cafe, a Deviſe of Lands to A. for Life, and after to the Co. 65. 
next Heir Male of A. and the Heirs Male of the Body of ſuch next Cro. Eiiz. 
Heir; A. having Iffne B. his Son, makes a Feoffment in Fee to C upon 453: 

whom B. enters; and it was adjudged, fiſt, That this was good as 233 
contingent Remainder ; ſecondly, I bat by this Feoffment of 4 who, Leon. 219. 
was but Tenant for Lite, the contingent Remainder was deſtroyed, for Moor 104. 
every Remainder oughi to seſt either during the particular Eftate, or at 2 Sid. 67. 
teaft eo inflant? that the particular Eſtate determines; and here by theft A Remain- 
Feoftment the Eſtate for Life of A. was determined by Forfeiture ; and der veſting 
fince the Remainder could not then take | fect, for non eft hares wiventis,0 Pm OY 

t can never aiter ariſe. 1 | 8 

| | | = | | Word Heir 

was in the ſingular Number, preceded and diſtinguiſhed by the Word next, and followed by the Words 
of Limitztior grafted on it. Fearne 102, 103. 3d Edit. | | 
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* *Page313 S0 where one made a Feoffment in Fee to the Uſe of himſelf for 


2 Leon. 158. Life, and after to the Uſe of his firſt Son and his Heirs; the Father and 
Feoffees, before any Iſſue, infeoff I. S. and his Heirs for a valuable Con- 
ſideration without Notice, and then the Father dies leaving Iſſue a Son who 

enters; and by the better Opinion the contingent Uſe to the Son was de- 

ſtroyed; becauſe by the Feoffment the particular Eſtate was determined, 

and the Son not being in Eſſe to take Advantage of the Forfeiture and 

Wrong done to his Remainder, ſhall never after ſet it up againſt the Pur- 

chaſer ; and the Feoffees, by their joining in the Feoffment, have excluded 
themſelves of any Entry to revive the Remainder, if that were neceſſary, 


(a) 2 Rol. as (4) a Releaſe by them after the Feoffment of the Father would likewiſe | 


Abr. 797. have done. 5 | | 

Co. 120. A. had Iſſue B. and C. his Sons, and makes a Feoffment in Fee to the 
Poph. 50. Uſe of himſelf for Life, and after to the Uſe of the Feoffees and their 
Chudleigh's Heirs during the Life of B. Remainder to the Uſe of the firſt, ſecond, and 
Cale.—— other Sons of B. in Tail Male, Remainder to the Uſe of C. and the Heirs of 


See various ., f a 8 : ; 8 
— Body, Remainder to his own right Heirs, and dies; the Feoffees infeoff 


on and Ar- B. in Fee, without Conſideration, and with Notice of the firft Uſes, and 


guments after B. hath Iſſue a Son, and if he was barred by the Feoffment of the 
ps Om Feoffees, was the Queſtion; and adjudged, upon Solemn Argument in the 
Caſe, .5* Exchequer Chamber, that he was barred ; for the Feoffment of the Feoffees 
Fearne 158, diveſted all the Eftates and future Uſes, and though B. had Notice this was 
217, 225, not material, the Eſtate out of which the Uſes were to ariſe being diveſted 
248. 3] and gone; and the new Eſtate given by the ſecond Feoffinent ſhall not be 
ſubject to the Uſes limited by the firſt Feoffment ; and there being no Son 
of B. to enter when the particular Eſtate determined, as in this Caſe it did by 
the Feoffment, which was a Forfeiture thereof, he ſhall never enter after; 
for the Statute 27 H. 8. (cap 10.) executes no Uſes but when the Eftate 
continues in the Feoffees to ſerve them, and not when that is diveſted, and 
the Uſe itſelf turned to a Right. Alſo it was held in the fame Caſe, that 
if there had been no Alteration of the Poſſeſſion, but that B. had died be- 
fore the Birth of his Son, he ſhould never after have the Eſtate, the Re- 
mainder to C. being then executed, and the Son of B. born out of due 


3 Time ; and they agreed that tte Preſerving fuch contingent Uſes would 
* (6. create Perpetuities; and tend to the Deſtruction of Families, who, upon 


ante 312, no Occaſion whatever, could diſpoſe of their Eſtates. 


Rol. Abr. A. Tenant for Life, Remainder to his firſt, ſecond, and other Sons in 
119. Tail Male ſucceſſively, Remainder to B. for Life, and fo to his firſt, ſecond 


Uvedalv. and other Sons in Tail Male, then B. having Iſſue a Son, and A. no Son, 
Uvedal. . cuts Timber Trees ; the Son of B. who is then Tenant in Tail ſhall 
have them, for the Property thereof is in him by Reaſon of his Inheritance, 
and the Remainder to the firſt and other Sors.of A. is no Impediment, being 
| but a Poſſibility, which may never happen, and is of no Regard till it does 
| 1t is proper happen, but may be deſtroyed by Feoffment, E9c. || | 
to obſerve, | | | | | Sh | 
that Chancery will not admit of Waſte by Colluſion between Tenant for Life and the Perſon intitled 
to the firlt veſted Eſtate of Inheritance, to the Prejudice of Sons not in Eſſe. See the Cale of Garth 


and Sir John Hind Cotton, 1 Vezey 824, 546. 


Cro. Car, One made a Feoffment in Fee to the Uſe of himſelf and his Wife, 
* - and to the Heirs of the Survivor of them, and after the Huſband makes 
Beret, 2 Feoffinent in Fee, and dies; the Wife enters, and infeoffs a Stanger, 


3 Mod. 30g. and dies; and the Queſtion was, Whether by the Wife's Entry the Fee 


S C. cited. ſhould veſt in her, being the Survivor, ſo as her Iſſue might enjoy it; 


1 and it was adjudged, that the Huſband's Feoffment had deſtroyed this 
ef = future contingent Uſe of the Fee; for whatever cannot accrue at the Time 


\ | | 85 
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of the Death of the Party who firſt dies, cannot afterwards, by any Act, 

be revived; and though in this Caſe the Wife had a joint Eſtate for Life, 

with her Huſband, yet, during the Coverture, ſhe was bound by his 

Feoffment, and fo could not prevent the Deſtruction of the contingent Fee, | 

| which was not to take Effect till the Death of one of them. 5 M 3 

ST | 1 By Caſe the 
particular Eſtate was not ſubſiſting at the Huſband's Death, when the Fee ſhould have velted, for his 


ſecond Feoffment had deſtroyed it during the Coverture; and though the Wife's Right of Entry took 
Effect at the Inſtant the Remainder ſhould-have veſted, yet it was inlufficient, for it ſhould have been 


then actually exiſting, Fearne 216. 3d Edit. 


So where one hath Iſſue two Sons E. and C. and makes a Feoffment in *Page 314 
Fee to the Uſe of himſelf for Life, Remainder to the Uſe of C. for Life, Cro. Car. 
Remainder to the firſt Son of C. who ſhould have Iſſue of his Body, and to 364. 
his Heirs for ever; and, for Default of ſuch Iſſue, to the Uſe of the firſt Bereten v. 
Daughter of C. who thould have Iſſue of her Body, and to her Heirs for Nicholls. 
ever, and fo to the ſecond, c. Remainder to the light Heirs of C. for 
ever; and dies; C. enters, and hath Iſſue a Son, who dies without Iſſue; 
then after C. levies a Fine with Proclamation, and B. enters as for a For- 
feiture of his Eſtate for Life; but it was adjudged «gainſt B. for the Fee 
veſted preſently in C. and the other Limitations were but contingent, and 
ſo barred and deſtroyed by the Fine, there being then none in Eſſe to take 
them, and then the Fee was immediate to his Eſtate for Life, and ſo the 
Fine good, and no Forfeiture. . 
If one makes a Feoffment in Fee, or Covenant to ſtand ſeiſed to the Cro. Jac, 

Uſe of himſelf for Life, and after to the Ute of his firſt Son in Tail Male, 168. 
c. and, before the Birth of any Son, makes a Feoffment in Fee, this Bells Cale, 
deſtroys the contingent Remainder to the Son, ſo that it can never after ted. 
ariſe. | | | pts | 
One made a Feoffment in Fee to the Uſe of himſelf for Life, Remain- Cro. Eli 
der to the Uſe of his Wiſe for Life, Remainder to A. his eldeſt Son for630. 
Life, Remainder to the eldeſt Iſſue of A. which ſhould be at the Time of Moor pl. 
| his Death, Remainder to C. in Fee; A. hath Iſſue B. his eldeft Son; the 726. 
Feoffor dies; his Wife releaſes to A, for Years, and he makes a F eoffment g, 3 
in Fee to D. to whom C. levicsa Fine; the Wife dies, then A. dies, and Lit. Rep. 
it was adjudged, that, by this Feoffment, the Remainder to the eldeſt Son 291. 
of A. which ſhould be at the Time of his Death, was deſtroyed, though Like Caſe. 
he had then a Son actually born; becauſe it was contingent and uncertain 

whether that Son would continue to be his eldeſt at the I ime of his Death; 
for he might die, and another be his eldeſt; and therefore the Remainder 
could not veſt in him in his Father's Lite, and by Conſequence being in 
Contingency was deſtroyed by the Feoſſment, which determined the parti- 
cular Eſtate before the Remainder could take place; but note, if the Wiſe 
Had entered, this had revived the contingent Remainder, for her Right of 2 Rol. Abr. 
Entry was ſufficient for that Purpoſe ; or if ſhe had ſurvived A. then, 794. 
though ſhe had died before Entry, yet might the Feoffees, after her Death, 


enter and revive the contingent Remainder. | 
A. makes a Leaſe for Life by Indenture, with Livery, to B. and if Moor pl. 
it fortune B. to marry any Wife, who ſhall furvive him, then the Land 780. 
ſhall remain to ſuch Wife for her Life; Prowi/o if B. does not in Wri— 8 ny 
ting, or laſt Will, declare his Mind that ſhe ſhall have it, then it ſhall 25 
not remain to her; B. before Marriage makes a Feoffment to C. to 

whom A. levies a Fine, and ſuffers a Recovery, and after B. marries, 

and makes a Declaration, that his Wife ſhall have the Remainder, c. 

then he and his Wife levy a Fine to C. and after he makes another like 
Declaration and dies ; and his Wife enters, and by Certificate of two 
Judges to the Chancellor, ker Remainder was deſtroyed by the Feoffment, 

G4 | | | | ; becauſe 
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REMAINDER ANY REVERSION. | 
| becauſe the Freehold was thereby determined before the Remainder could 
take Effect; alſo the Poſſibility of the Wife was incluſively given away 
in the Fine, and then the Declaration was to no Purpoſe ; and ſo it ſeems | 
it would have been if he had made ſuch Declaration, and after had 
made the Feoffinent, for that Declaration had only made the Remainder 
| abſolute to the Wife who ſhould ſurvive him, which being contingent, 
and uncertain who that would be, would be barred and deſtroyed by the 
Feoffment. | | 5 | Wy | | | | 
If one mikes a Gift in Tail to A. Remainder to the right Heirs of 
F. S. and 4. makes a Feoffnient in Fee, and then 7 S. dies, and after 
A. dies without Iſſue, yet the right Heirs of J. S. ſhall never have the 
Remainder, for by the Feoffinent of 4. the Eſtite-Tail, and all Re- 
mainders, were diſcontinued and veſted in the Feoffee, and there was 
page 315“ not any particular Eſtate in Fact, or in Right, to ſupport the Remain- 
Co. 135. der when it ſhould happen; and upon the Death of J. S. this Remainder 
& vide Was as capable of veſting as a Remainder, as ever it could be after, his 


| 4 Abr. right Heir being then certainly known ; but ſince by the Feoffment of A, 
2 Sid. 64, the whole Eſtate-Tail, and the Right of it, as to himſelf, was determined, 
129. and yet the Remainder could not then take Effect, it ſhall never after- 


Vent. 188. wards; otherwiſe it would be, if A. had only been diſſeiſed, for then the 
Right of the Eſtate-Tail had preſerved the Right of the Remainder ; and 
fo it ſeems the Law is upon a Feoffnent to the Uſe of Tenant in Tail, 

| Remainder to the right Heirs of J. S. 1 . 5 | 

2 Saund., A. Tenant for Lite, Remainder to her ficſt and other Sons in Tail Male 

380. ſucceſſively; 4. takes a Huſband, and, before the Birth of any Son, the 

2 LV. 39- Reverſioner in Fee grants and conveys his Reverſion to the Huſband and 


Purefoy v. Wite by Fine, and then H. hath Iſſue a Son, and dies; and per Cur. 


| Rzgers. though if 4. had ſurvived her Huſband, ſhe might have avoided and waved 


n the Eſtate taken by the Fine, yet the contingent Remainder to the Son is 
3 Mod. 310. utterly deſtroyed, there being then none in Eſſe when the particular Eſtate 


. 1 determined, for the Huſband and Wiſe take by Entireties, and therefore 


ral other the Eſtate for Life of the Wife was merged before the Contingency ha p- 


Books. pened, and the Poſſibility which the Wife had, of avoiding the Inheritance, 
given by the Fine, and thereby reviving her Eſtate for Life, will not pre- 
lerve it; for if the contingent Remainder cannot take Effect when the par- 
ticular Eſtate determines, be it by Surrender, Merger, Feoffment, or 
otherwiſe, it can never after ariſe, | Bs . 

Shaw. P. C. If Tenant for Life, with contingent Remainders to his firſt and other 

51. Sons, before the Birth of any Son, make a Feoffment in Fee, with Con- 

| dition of Re-entry, the contingent Remainders ſhall never ariſe, though _ 
the Condition be broken, and a Re entry made before the Birth of any 
Son; becauſe the Feoffineat, though upon Condition, was a Forfeiture 

and Determination of the particular Eflate, and the Remainder not being 
capa ble of taking place is gore for ever, forthe Recovery docs not purge 
the Forfeiture. | | | | | 

Ld. Raym. A. Tenant for Life, Remainder to his firſt and other Sons in Tail 

33. Male ſucceſſively, Remainder to B. in Tail, Remainder over; 4. be- 

Carth 4% fore the Birth of any Son ſurrenders to B. ard then a Son was born; 

780. and in this Caſe it was held that by the Surrender the contingent Re- 

3 Lev. 284. mainder was gone and deſtroyed ; but the principal Queſtion in this 

2 Salk. 427- Caſe was, if the Surrender was effectual, becauſe B. knew nothing of it 

a 575, tiil five Years after the Birth of the Son, and then he agreed to it; and 

Comyn. 4g. this in C. B. and B. K. was adjudzed to be no ſuch Surrender as ſhould 

pl. wo. deſtroy the contingent Remeinder ; but the Judzment, as to this Point, 


3 Salk. 300. was reverſed in the Houle of Lords, againſt the Senſe of all the Judges 


11 10. 5 . » 95 a 9 - , | , 74 
A Vers. 198, Accept wo 3 but in this Caſe it atierwards appearing, that at N 5 


REMAIN DER any RE VERSION. 
the Surrender A. was non compos, this was held a void Surrender, and not 
Comb. 438. 


voidable: and therefore no Eſtate paſſed by it, and then by Conſe- 3 
quence the contingent Remainders were not touched. | 2 * v. 


3 Mod. 3or. 


only 


A. Tenant for Life, Remainder to his firſt Son in Tail, Remainder to Vent. 188. 
B for Life, Remainder to his firſt Son in Tail; A. having a Son accepts Lev: 35- 
a Fine from B. and then makes a Feoffment in Fee, and then B. has Iſſue; r 872. 
a Son born, the Remainder to him is not deſtroyed ; for the Acceptance of 3 
the Fine diſplaced nothing; and though the Feoffment diſplaced all the | 
Eſtates, yet the Right left in the firſt Son of 4. ſhall ſupport the Right of 
the contingent Remainders; for though the Feoffment of A. was a For- 
feiture of his Eſtate for Life, vet his Son, who was next in Remainder, 

and had a Right thereto, was not bound to take Advantage thereof, but 
might ſtay till the Death of H. and as he might then have entered, ſo, if he 
dies, whereby the Remainder and Right ot Entry goes over to another, 

they may likewiſe enter, after the Death of A. or betore, as they think fit ; 
and it is there ſaid, the ® Way to preſerve ſuch contingent Remainders is *Page 316 
to limit the Uſe to the Huſband for Life, or more modernly to him for 
Yeais, then to the Ule of the Feoffees for the Lite of the Huſband, and 
then to limit the contingent Remainders; or if it were to the Huſband for 
Life, Remainder to Truſtees and their Heirs during the Life of the Huſ- 
band. Remainder to the Heirs or Heirs Male of the Body of the Huſband, 

yet is not the Fee or Fee-tail executed in the Huſband otherwiſe than as 
a Remainder (a), by Reaſon of the interpoſing Limitation to the Truſ- 
tees, and therefore in ſuch Caſe the Wife of the Huſband ſhall not be ey PE OY 


dowed, 437. Duns 


. | | | | combe v. 
Duncombe, S. P. 1 Saund. 151 Þ. and 2 Vern. 755, Elie v. Oſborne. 2 P. Wms. 610. Manſel v. 
Manſel, Temp. Talb. 252. 1 | | 


* — — 


1 See the Caſe of Herter v. Hieber, Rep. Temp. Hardw. 13. 


Father and Son are, the Father conveys Land to the Uſe of himſelf for Vent. 306. 
Life, Remainder to the Uſe of the Son for Life, Remainder to the firſt and 2 = 76. 
other Sons of the Son in Tail Male ſucceſſively, Remainder to the Heirs of 30 3 
the Body of the Father, or to his right Heirs, and dies before the Birth of pool v. Kent. 
any Son of his Son; and if by the Deſcent of the Fee or Tail upon the 
Son, the contingent Remainders were deſtroyed, was the Queſtion ; and 
argued that they weie not, becauſe the Inheritance came to the Son by 
Deſcent, which was an Act in Law, and not by his own Act; and there- 
fore the Law which does no Wrong ſhall nor deſtroy theſe contingent Re- 
mainders, but that upon the Birth of the Sons the Eſtate ſhall open again 
to let in the Remainders ; but 'twas adjudged that the contingent Re- 
mainders were deſtroyed by the (, Deſcent of the Inheritance upon the (#) For this 
Son; and they relied on the Caſe of (c) Ii d v. Ingerſoles, and held that 3 Co. Lit. 
this Cafe differcd from the Caſes cited, where the Eftates were united at 11 Co. 80. 
firſt upon making the Conveyance, which if they ſhould not afterwards Lev. 11. 
open, ſo as to let in the Remainders, the Conveyance would deſtroy itſelf ; Raym. 28. 

but here his Deſcent has an AR ſubſequent to the Conveyance, and made — 4 . 
an Alteratidn in the Eſtates limited thereby, aud therefore had deſtroyed Enel, 


the contingent Remainders. 9 2 L. ev. 202. 
| 2 Jon. 79. 


Forteſeue v. Abbet. (e) Cro. Jac. 260. 


$ As to the Caſe of Haripool and Kent, ſee the Caſe of Hotter v. Hoker, Rep. Temp. Hardw. 13.— 
With reſpect to Hord and Inger ſolet, ii is not propecly reported in Cro. Jac. vide Fearne 264. 39 Edit. 
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Vent. 343. A. and B. Jointenants for their Lives, Remainder to the firſt Son cf 
2 Jon. 136. A, in Tail, and fo to the ſecond, c. Remainder to the right Heirs of B 
— a Before any Ifſue A. releaſes to B. and his Heirs, and after hath Iſfue , 
Belfey, Fon; and if by this Releaſe, before the Birth of a Son, the Contingent 
| emainders were deftroyed, was the Queſtion ; and argued, upon the 
Diverſity in the above Caſe, that this Uniting of the Eſtate for Life with 
the Remainder in Fee, being by Conveyance and Act ſubſequent to the 
Limitation of the contingent Remainders, and before they came in Being 
had deſtroyed them; for now the Eſtate for Life upon which they de. 
pended is gone, and the whole Fee executed in B. and therefore they can 
never after ariſe ; but by three Juſtices, diffentiente Dolben, twas ad. 

_ Judged that theſe contingent Remainders were not deſtroyed ; for to ſome 
Purpoſes the whole Fee was executed in B. immediately upon the fr: 
Conveyance, and this Releaſe of A. gave him no greater Eſtate, nor in 
any other Degree than he had before; for after ſuch Releate he is in of the 
whole Eſtate by the Leſſor, as he was before, and as he would have been 

if it had come to him by Survivorſhip; and his Eſtate being at firſt given, 
ſubject to theſe contingent Remainders, muſt open to let them in when 
they happen, as it would have done, had no ſuch Releaſe been made; 
and though they were limited immediately after the Eſtate for Life to 4. 
and B. yet till they came in Eſſe they did not prevent the Cloſing of the 
Fee in B. and therefore did not depend abſolutely upon the Eſtate 


* page 317 * for Life, and have now no other Impediment to hinder their Riſing than 


they had at firſt. 


A Copyholder in Fee ſurrenders to the Uſe of his Wife and of B. for 
238, 317, their Lives, Remainder to the Uſe of the Heirs of the Body of the Sur- 
438. Lane v. renderor and his Wife; B. and the Wife are admitted accordingly, after 
Fannell. B. ſurrenders his Part to the Uſe of the Huſband, and then the Huſband 
ſurrenders the Whole to the Uſe of C. and his Heirs, who is admitted 
accordingly ; then the Wife dies, leaving Iſſue, who brings Ejectment for 
the Moiety of the Wife; and adjudged not maintainable ; for when B. 
ſurrenders his Moiety to the Uſe of the Huſband, this makes a Severance 
of the Jointure; and when the Huſband after ſurrenders the Whole to C. 
he by this hath an Eſtate for the Life of B. in the one Moiety, and for the 
Life of the Wife in the other Moiety; and though if ſhe had ſurvived her 
Huſband ſhe might have defeated the Surrender of her own Moiety, yet 
now ſhe dying firſt, the Eſtate of C. as to that Moiety is determined; 
and ſince he who would claim it muſt make himfelf Heir of both their Bo- 
dies, which during the Life of the Huſband he can't do, and yet the par- 
ticular Eſtate as to that Moiety is determined; therefore the Remainder as 
to that Moiety which was contingent is deſtroyed, and the Huſband's | 
Death can never ſet it up again; but for the other Moiety, if the Hul- 
band dies, living B. it will take place, elſe not, being contingent, and not 
capable of veſting during the Life of the Huſband ; and as to the Hu- 
band's Surrender to the Uſe of C. and his Heirs, this was no ſuch For- 
teiture or Determination of the Eſtate for Life as to give an Entry to thoſe 
in Remainder, for then that had deſtroyed the contingent Remainder of 
the Whole; and though the Wife had ſurvived and defeated fuch Sur- 
render as to her own Moiety, yet it appears before that, that would not 
have revived the contingent Remainder, being not capable of vefting when 
the particular Eſtate ended; but ſuch Surrender of the Huſband works only 
by Way of Grant for what he might lawfully pals, and not fo firongly as 
Livery of Seiſin. i | : | | | | 


) 


(H) Of 


ſon who takes the Eſtate, or by him who makes the Eſtate, or to happen 
during the Continuance of the Eſtate. (a) A Limitation is ſuch as limits (a) Mcor 
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(8) Of Remainders that ariſe on Conditions 


pzecedent oz ſubſequent. 


I is laid down as a Rule of Law in a Variety of Books, That a Re- Co. l it. 378. 


| mainder can't be limited to begin upon a Condition annexed to the Co. 86. 


ürſt Eſtate, but that for Breach of the Condition the Feoffor or Leſſor Plow. 28, 29. 
muſt enter, and by that Entry, the firſt Eſtate being determined, the Re- Rel. Abr. 
mainder is deſtroyed,  becaute it can't take Effect at the Inſtant of the Perk. Set. 
Determination of the particular Eſtate; for the Remainder paſſing out 831, : 


of the Feoffor or Leſſor at the ſame Time that the particular Eſtate is 
' created, and being to take Effect in virtue of the fiſt Livery, when 


the Feoffor or Leſſor re-enters for the Condition broken, that deſtroys 


the Force of the firſt Livery, being an Act of equal Notoriety there- 


with, and then the Remainder which was to take Effect thereby can 

never ariſe, becauſe there wants the Solemnity required by Law for that 

Purpoſe. | | ED og ts | 
It there be Tenant for Life with a contingent Remainder, Tenant for 14. Raym. 
Life makes a Feoffment in Fee, upon Condition, if the Contingency hap- 314. per Helt 
pens before the Condition is broken, the Contingency is deſtroyed ; but if Ch. J. 

the Tenant for Life enters for the Condition broken before the Contingency 

happens, the contingent Remainder ſhall be revived, * and the Contin- *Page 318 
gency, if it happens, may veſt ; but if before the Contingency happens 

the Reverſioner enters upon the Tenant for Lite for the Forfeiture, the 


contingent Remainder is deſtroyed. 


But for the better Explanation hereof it may be neceſſary to conſider the 


following Diſt inctions. 


1. Between a Condition and a Limitation, and in Caſe of the Condition 


when it precedes the Veſting of the Remainder as the Cauſe thereof, 
and is annexed to the firſt Eſtate ; and when it is annexed abſolutely 
without any Regard to the Remainder. _ . > 


A Condition is properly ſuch, as goes in Abridgment and Reſtraint of Co. Lit. 201, 


the Eſtate firſt given, upon ſomething to be done or not done by the Per- 21 4. 
| 10 Co. 42. 


Plow. 27. 


and circumſcribes the Eftate to continue fo long only, and no longer, than 292. 


till ſuch a Thing bappens, or till ſuch a Thing done or not done by the Co. Lit. 214. 
Perſon who takes the Eftate, or any other; fo that upon the Happening, Poph. 99. 


| . Plow. 413. 
Performance or Non-performance thereof, the Eſtate 7p/o fads determines Coo. 25 5 


and expires as certainly as if it had been made for Life or Years; and 414. 
upon ſuch an Eſtate a Remainder may be limited, as well as aſter an 10 Co. 41. 


Eſtate for Liſe or Years. 33 


If a Man makes a Leaſe for Life or Years af Lands, 96 grants an Ad- Perk, Sect. 
vowſon, Common Rent in Efſe, &c. to one for Life or Years, upon 830. 
Condition that if the Leſſee or Grantee do not pay ſuch a Sum of Mo- 


' ney, that then his Eſtate ſhall ceaſe, and that it ſhall remain to B. for 


Life, Years, or in Fee, this Remainder is void for theſe Reafons ; firſt, 
Becauſe it does not veſt as a Remainder preſently but is to ariſe upon 
Breach of the Condition only; ſecondly, Upon Breach of the Condition 
it can't veſt, becauſe none can take Advantage of the Breach thereof, but 

5 N > | only 


* 
7 1 5 & i 


Co. Lit. 214. 
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Co. 40. 


| REMAINDER anwnpdREVERSION, 

only the Party from whom the Condition moves and his Heirs ; thirdly 

when they have taken Advantage thereof by Entry or Claim, the particy- 

lar Eſtate is thereby determined, and the Leſſor or Grantor in of his ſirſt 

Eſtate, as it were ab initio, by Title paramount the Eſtate given or grant. 

ed; and then if the Remainder can't veſt at the Inſtant of the Determinz. 

tion of the particular Eſtate, it can never after take Eſſect, and by Conſe. 

| quence is defeated and gone. A 

Cro. Eliza. As where A. ſeiſed of Lands in Fee, let them to B. for Life, Remain. 
360. ner to C. for Life, provided that if 4. hath Iſſue a Son during his Life, 
Cogan v. Co- ho ſhould live to the Age of five Years, that then the Eſtate limited to 


Ln. C. ſhould ceaſe, and that it ſhould remain to ſuch Son in Tail; 4. hath 


Iſſue a Son, who lives to the ſaid Age, and if the Remainder limited to C. 
ſhould ceaſe, and the Remainder to the Son be good, was the Queſtion; 
and per totam curiam it was adjudged, that the Remainder to the Son 
was void; wherein it appears fir/?, That this was properly a Condition, 
becauſe upon the happening thereof it was to thorten and abridge the 
Eftate before given ; ſecondly, This Caſe proves the Law to be the fame 
in Caſe of Things which lie in Grant, as of thoſe which lie in Livery , 
for here it was not the particular Eſtate that was to ceaſe upon the Con- 
dition, but the Remainder, and that lies in Grant; rhirdly, Though the 
Condition here was not annexed to the firſt Eſtate, yet it was annexed to 
the Fſtate immediately preceding the Remainder to the Son; and ſo to this 
Purpoſe is the fame as if it had been for Life, upon ſuch Condition to 
cCeaſe and remain over; fourthly, It appears that the: Remainder was not 
to begin but upon the Condition perfora:ed, and ſo the Condition preceded 
*Page31gthe Veſting the Remainder ; * f/:b/y, This Cafe proves that none ſhall take 
Advantage of a Condition but the Leſſor and his Heirs, and therefore the 
Remainder to the Son who was a Stranger could not ariſe thereby; /ixthly, 
That this Remainder being limited to begin upon a Condition precedent, 
whereof none can take Advantage but the Leſſor and his Heits, is for ever _ 
_ defeated and deſtroyed, becauſe it can't take Effe& according to the Terms 


see Pearne limited for veſting thereof. 
191. 3d Edit. | 


Perk. Set. But now if one makes a Leaſe for Life or Years, upon Condition to pay 
i.. ſo much at a Day certain, or reſerving Rent, and for Default of Payment 
> a 21% Re-entry, Remainder after the Death of the Leſſee, or after the Years, 
3 to B. for Life or in Fee; or if one makes a Leaſe to 4. for Life, Re- 
Rol. Abr. mainder to B. in Fee, rendering Rent, with Clauſe of Re- entry for De- 
472 fault of Payment by the Tenant for Life, and to retain during his Life; 
you Fliz. in theſe Caſes the Remainder veſts preſently in B. and has no Dependance 
5 r 127, on the Condition for its taking Effect; but if the Condition ſhould be 
Dot. & broken, or the Rent arrear, B. ean't enter, being a Stranger; and if the 
Stud. I. 2. Leffor ſhould enter, he would be in of his firit Eſtate by Title Paramount 
2 the Remainder, and then the particular Eſtate being determined before the 
Remainder could take Effect, the Remainder would thereby be deſtroyed; 
but this would be unreaſonable that he ſhould deſtroy the Remainder 
which was well veſled by his own Grant; and ſince every Man's Grant 
| ſhall be conſtrued ſtrongeſt againſt himſelf, and this muſt be to ſupport. 
and make good the Eſtate he has parted with; therefore by ſuch Re- 
mainder over the Condition is deſtroyed, and the Power of Re- entry gone, 
and then the firſt Eſtate is abſolute, with the Remainder over; and the 
| Leſſor has no Remedy for the Money or the Rent, but in a Court of 
dee Pearne Equity * 55 | 1 OT | | ” 
192, 3. 34 [== | 
: . 2. Diſ- 


for 


Son in Tail, and dies; the Wife enters and breaks the Condition, and if 


REMAIN DER RE VERSION. 


2. Diſtinction between a Deed and a Will, had in both the ſame Words 


of Condition are made uſe of for veſting the Remainder. 


Here we muſt obſerve, that though in Caſe of a Deed either the Con- 


| dition deſtroys the Remainder, or the Remainder the Condition, as ap- 


pears before, yet in a Will it is otherwiſe. 


As where one ſeiſed of Lands in Fee, deviſeable by Cuſtom, by Will 29 Aff. pl. 1). 


deviſed them to J. S. a Clerk, upon Condition that he ſhould be a Chap- Ferk. Sect. 


lain, and ſing for the Soul of the Deviſor all his Life, and that after his pe, 1 


Death the Land ſhould remain to J. D. Mayor of S. and his Succeſſors, pyer 127. 
to find a Chaplain perpetually to ſing for the Soul of the Deviſor, and dies. 10 Co. 40. 
J. S. being of the Age of twenty-four Years enters, and holds the Land Rol. Abr. 
r fix Years, and is not a Chaplain ; the Heir of the Deviſor ouſts him ; 47 474. 
then J. S. brings an Aſſiſe, and upon the pleading thereto by the Heir, and 
all his Matter found, the Aſſiſe went for the Phintiff ; whence my Lord 

Coke infers, that this was no Limitation, becaule then the Eſtate of J. S. 

would have been 7p/o facto determined, and the Eftate caſt upon FJ. D. 
and then J. S. could not have recovered ; ſecondly, That this being a 
Condition, F. D. in Remainder could not enter for Breach thereof; and 

thirdly, Since it was adjudged likewiſe againſt the Heir that he could not 
enter for the Condition broken, therefore the Condition by the Limitation 
of the Remainder over muſt be deſtroyed. But Perkins in citing of this 
Caſe holds, that for Breach of the Condition the Heir might enter, and 

et that the Remainder ſhould not be defeated thereby, but that after the 
Death of J. S. it ſhould well take Effect; and with him agrees Dyer in a 
like Cafe, and takes the Diverſity between a Remainder by Deed with 


Livery, and a Remainder * by Will; for in Caſe of the Deed, the Entry *Page 320 


for the Condition broken defeats the Livery, and by Conſequence the Re- 
mainder which depends thereon ; but in Caſe of a Will the Remainder is 


good, though the particular Eſtate never was good, or be defeated before 


the Remainder can take Effect, which muſt be as an executory Dewiſe, not 
as a Remainder ; for then it ought to veſt when the particular Eſtate ends, 
and without Queſtion as an execut9ry Deviſe ſuch Limitation over 7s good; 
and therefore, where Plowden in citing this Cale holds it to be a Limita- 
tion, and not a Condition, becauſe then by the Entry of the Heir the 
Remainder over would be defeated, this Reaſon holds not, when by con- 
ſtruing it an executory Dewiſe it may be made good, and yet the Condi- 


tion be preſerved. 


So where A. ſeiſed of Lands in Fee, having Iſſue three Sons, B. C. and 10 Co. 41. 
D. deviſes the Lands to his Wife for Life, ſub conditione quod ipſa educabit 85 5 Abs. 


pueros teſtatoris in eruditione et bonis moribus, the Remainder to D. his 472. 


B. as Heir ſhould enter for the Condition broken, or if D. ſhould enter as 
by Limitation, or if the Condition was deftroyed by the Limitatian over, 
were the Queſtions ; et per totam Curium, as my Lord Coke cites it, 
'twas held to be no Limitation, becauſe there are expreſs Words of 
Condition ; and if it be a Condition, then the Heir by his Entry for 
Breach thereof would defeat the Remainder likewiſe, which is not rea- 
ſonable; therefore it was held, that by the Limitation over the Condi- 
tion was deſtroyed ; but in Dyer, which ſeems to be the ſame Caſe, twas 
held the Condition was not deſtroyed, but that for Breach thereof the Heic 


ſhould enter, and hold during the Life of the Wife, and yet that after 
her Death P. ſhould have the Land, which muſt be by Way of executory 


Deviſe, 
But 
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| REMAINDER any REVERSION. 
Vide Title But however the Law might have ſtood when Deviſes of Land: were 
2 not very frequent, it is now ſettled, that in Caſe of a Will the Dewiſee in 
per 16 J. 26. Remainder ſhall enter for Breach of the Condition annexed to the firſt Ejjte 
be it deviſed to a Stranger, or to the Heir himſelf ; and this Conſtruction 
was introduced to ſupport the Intent of the Teſtator, which otherwiſe in 
many Cates would be totally fruſtrated, and his Will ſet aſide; and to 
make Way for ſuch Conſtruction they held, that by Non-payment of the 
Sum, or Non-performance of the Thing directed to be done, 7he Eſtate of 
the firſt Dewviſee determined immediately without Entry or Claim, and then 
the Remainder ſucceeded as if there had been no Condition at all; and ſo 
they changed the Condition into a Limitation, which determines the Eſtate 
to the firſt, and caſts the Poſſeſſion on the ſecond by way of immediate 
Remainder. Another Reaſon of this Conſtruction might be, that ſeeing 
by the Limitation over, the Land was given from the Heir at Law, and a 
new Heir made, it was now more reaſonable that this Heres ferns ſhould 
take Advantage of the Condition, who was to have the Benefit of the 
Land, than the Heres natus, who, by ſuch Limitation over, was ex- 
cluded and thut out from inheriting the Land ; and fince none can enter 
for Breach of the Condition but the Heir, and now by giving him the Land 
the Deviſee is become Heir thereof, therefore they conſtrued ſuch Heres 
faQus to be the Heir who ſhould enter for Breachof the Condition; and this 
was ſtill more reaſonable, when the firſt Deviſee was himſelf Heir at Law, 
and was to perform the Condition ; for otherwiſe, whether he performed 
it or not, the Remainder could never take place, ſince none could take 
Advantage of the Breach thereof but he himſelf who was to periorm it; 
and by Conſequence the Remainder, which was to ariſe upon the Breach 
of ſuch Condition, would be prevented and deſtroyed, and the Intent of 
$ im other the Teſtator eluded. S | „ ; 3 
Words, it is | | = > „„ 55 "a : 
now agreed, that wherever in a Deviſe a Condition is annexed to a preceding Eſtate, that Condition 
ſhall operate as a Limitation, circumſcribing the Continuance and Meaſure of the firſt Eſtate; and 
that upon the Breach or Performance of it (as the Caſe may be) the firſt Eſtate ſhall ip/o fats de- 
termine and expire, without Entry or Claim; and the Limitation over ſhall thereupon actually com- 
mence in Poſſeſſion, and the Perſon claiming under it, whether Heir or Stranger, ſball have imme- 
diate Right to the Eſtate. Thus indeed is the Teſtator's Intention effeQuated, by ſubſtantiating ihe 
Remainder, though limited to a Stranger; and enforcing the Pertormance of the Condition by the 
Determination of the particular Eſtate upon the Breach of it, notwithſtanding that particular Eſtate 


be limited to the Heir himſelf. Fearne 194, 5. 3d Edit. Vide Plow. 408. Schelaſtica's Cale, & 
infra 221. | . | 


*Page 321 Therefore where a Copyholder in Fee of Lands, deſcendible in Bo- 
Wellcck v. rough Engliſh, having three Sons and a Daughter, ſurrendered his Land to 
A the Uſe of his Will; and after by Will deviſed his Land to his eldeſt Son 
Fro Eli. in Fee, (for ſo it was conſtrued) paying to each of his Brothers and his 
204, iſter 404. within two Years after his Death and dies; the eldeſt Son is 
2Leon. 114. admitted, and does not pay the Money within the two Years ; the youngeſt 
cited. Son enters, and it was adjudyed, that his Entry was lawful ; for though 
Cro. Jae. in a Will the Word Paying amounts to a Condition, yet if it ſhould be 
N Rep. conſtrued a Condition, in this Caſe it would deſcend on the eldeſt Son 
219. himſelf, who was to perform it, and alſo take Advantage of the Breach 
and in ſeve- thereof; and then whether he performed it or not, would be all one, 
- 8 5 ſince either Way he was to have the Land; and fo the youngeſt Children 
oOKs. | 8 | i 6 
would be not only without Remedy for their Portions, but there would 
likewiſe be no Penalty upon the eldeſt to inforce the Payment thereof; 
which would ſruſtrate the Intent of the Teſtator; therefore they conſtrued 
the Deviſe to the eldeſt Son paying, Ec. to be a Limitation to him till he 
made Default of Payment only, and no longer; and then by ſuch Default, 
his Eftate ceaſing, the Nature of the Land revives and lets in the yourg- 
eſt Son, who was Heir by the Cuſtom, fince there was no Limitation 
over. V | 8 . 


80 


REMAINDER ANDY RE VERSION. 
So where one ſeiſed of Lands in Fee, having Iſſue two Sons and a Hainſworth 
Daughter, deviſed to his youngeſt Son and Daughter 20 J. a- piece, to be . 3 
paid by his eldeſt Son; and devifed his Lands to his eldeſt Son and his 0 Is 
Heirs, upon Condition, that if he did not pay the ſaid Sums, that then Moor pl. 
the Land ſhould remain to his youngeſt Son and Daughter, and their 891. 
Heirs, and dies; the eldeſt Son enters, and does not pay the Money; Rol. Abr. 
and it was adjudged that the youngeſt Son and Daughter ſhould have ue. 2 : 
the Land; for fr, This Deviſe to the eideſt Son and Heir, being no, 5d. 28. 
more than what the Law gave him, without ſuch Deviſe, was void; 
ſecondly, if this ſhould be a Condition, it would be defeated by the De- 

ſcent on the eldeſt Son, who was to perform it; therefore, thirdly, It 

was held to be a Deviſe to the eldeſt Son only, or no longer than, till he 

failed to pay the ſaid Sums ; and then to the youngeſt Son and Daughter, 

which gives them the Land by way of Limitation, upon his failing to pay 

the faid Sums ; but Faugh. in citing this Caſe holds, the Deviſe to the 

eldeſt Son being void, that then it was no more than if he had deviſed, 

that if his eldeſt Son did not pay ſuch Sums, that then the Land ſhould be 

to the Legatees ; which makes a good future executory Deviſe, and the 
Land in the mean Time deſcends to the Heir at Law, as if no Deviſe had 

been made thereof. This Conſtruction is well warranted by the Caſe, 

and anſwers the Purpoſe for which it was cited by Yaugh. but the other 
Conſtruction, in making it an actual Limitation, is more natural and agree- 
able to the Words and Intent of the Will, 1 | 
One deviſes Lands to A. his Wife, upon Condition that ſhe does not Leon. 283. 
- marty; and if ſhe marry or die, that then the Land ſhall remain to B. Zenner v. 
m Tail; and if B. died without Iſſue in the Life of A. that then the die. 
Land ſhould remain to A. to diſpoſe thereof at her Pleaſure ; and if B. 

ſurvive A. and after dies without Iſſue, that then the Land ſhould be 
divided betwixt the Siſters of the Deviſor, and dies; B. dies without 
Iſſue, in the Life of A. and it was adjudged, that A. had a Fee by the 
Words to diſpoſe thereof at her Pleaſure; and that the Remainder to the 
Siſters was upon a Contingent, which never happened, wiz, B.'s ſur- 
viving A. but B. dying before A. the Devite of the Fee to 4. was ab- 

ſolute; and though it was doubted if a Remainder might be limited to 


begin upon a Condition precedent, annexed to the firſt Eſtate, as in 


this Caſe it was, yet, being in a Will, it was held to be a new executory 
Deviſe of the Reverſion, if the Eſtate had been defeated by the precedent 
Condition, and not as a Remainder ; or at leaſt the Condition ſhould be | 
conſtrued to amount to a Limitation till ſhe married; “ and ſo the Re- page 322 
mainder would be made good thereby upon ſuch determinable particular 
Eſtate. 3 | | 

One deviſes Lands deviſeable to 4. for Life, upon Condition that if his Plow. 27. 
Heir, to whom the Reverſion deſcends, difturb A. or the Executors of the 414. 
Deviſor of their Adminiftration, that then the Land ſhould remain to the 
Daughter of the Deviſor and her Heirs, and dies; A. dies; the Daughter 
brings a Formedon in Remainder againft the Son and Heir of the Deviſor, 
and alledges, that he diſturbed 4. and the Executors alſo ; and iſſue was 
Joined upon it, which proves that the Limitation ro the Daughter was 
good as an Executory Deviſe, to take Effect upon ſuch Diſturbance ; and 
the Fee in the mean Time deſcended to the Heir; and the Book adds, that 
this could not be a Condition, becauſe then by the Deſcent to the eldeſt 
Son, who was to perform it, it would be deſtroyed. pos | 

A. having Iſſue three Sons and two Daughters, and the eldeſt Daugh- Frys, Par tes, 
ter having Iſſue B. and the youngeſt Iſſue C. A. by his Will deviſes or "liam; 
Lands to his Wife for Life; and after her Death to my Grandchild B. * 29. 
and the Heirs of her Body ; provided always, and upon Condition, that , % 4 

| 1 | ſhe 
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REMAIN DER AND RE VERSION. 


Mod. 86, ſhemarry with the Conſent of D. E. and F. or the major Part of them; and in 


caſe ſhe marries without ſuch Conſent, or dies without Iſſue, then I be- 


300. 
3 Reb 786, queath the ſaid Premiſſes to C. and dies; B. marries G. without Conſent of 
. any of the Perf: med for that Purpoſe, and th Lo 5 
| y of the Perſons named for that Purpoſe, and thereupon C. enters upon 


her; and it was held cleatly to be a Limitation to her till ſhe married with. 
out ſuch Conſent, and not a Condition; for then it would deſcend to the | 
Heir at Law, and he for Breach thereof might enter and defeat the Limica. 
tion over; therefore it was conſtrued to be a Limitation, and that the 
Marriage, without ſuch Conſent, determined her Eſtate-Tail and caſt the 
Pioſſeſſion upon C. by way of immediate Remainder. £4 

2 Mod. 7. One deviſes Lands to A. his Heir at Law, and deviſes other Lands to 

Shuttlewerth p in Fee, and if A. moleſt B. by Suit or otherwiſe, he ſhall loſe what is 

v. Barowr. deviſed to him, and it ſhall go to B. and dies; A. enters into the Lands 
deviſed to B. and claims them; and it was held fr, That this was a fuf- 
ficient Breach to give Title to B. ſecondly, That if this ſhould be a Con- 
dition, it would, by the Deſcent thereof to A. who was to perform it, 
and alſo to enter for the Breach thereof, be merged and defeated ; there- 
fore it was held to be a Limitation which determined the Eſtate of A. and 
caſt the Poſſeſſion upon B. without Entry. | . 15 


Dyer 314. This Conſtruction hath likewiſe prevailed in Conveyances to Uſes. 


As where one levied a Fine to the Uſe of A. and B. his Wife for their 
Lives, and the Life of the longer Liver of them ; Remainder after their 
Deaths for fix Months, to the Uſe of the Executors of A. and after the 
ſix Months ended, then to the Ute of C. and D. his Wife, and the Heirs 
of their two Bodies; and for Default of ſach Iſſue, to the Uſe of 4. 
and his Heirs; provided that if it happen the ſaid 4. at any Time after 

have Iſſue of his Body, or any Wife of the faid A. at the Time of his 

Deceaſe, to be enſient with any Iſſue begotten by the faid A. that then 

aſter ſuch Iſſue had, and after 50 Marks paid, or tendered to G. and 

refuſed, within fix Months next after the Birth of ſuch Iſſue, that then 

the Uſe of the ſaid Lands, immediately after the Deceaſe of the ſaid 4. 
and B. and the ſaid fix Months, ſhall be to the faid A. and the Heirs of 

his Body, and for Default of ſuch Iſſue, to the right Heirs of A. then 

B. dies, and 4. takes another Wife; and by Plow. and Dyer, till 

Iſſue and the fix Months paſt, A. hath not any longer Eftate than he had 

before; but Quere if by the firſt Limitation A. hath not the Fee till 

Iſſue; and then upon Payment, or Tender and Refufal of the 500 

Marks, and the ſix Months paſt, the Uſe limited to C. and D in Tail, 

with Remainders to A. in Fee, does not ceaſe, and ſettle in A. in Tail 

*Page 323Wwith Remainder to him in Fee as by Limitation ? For where A. and g. 
Rol. Abr. joined in a Fine to the Ule of A. in Fee, if B did not pay to A. 10/7. be- 


pl. 96. 


PREY 


415. pl. 12. fore ſuch a Day, and if he did, then to the Uſe of A. for Life, Remain- 


469. der to B. in Fee; in this Cafe it was held, that if B. did not pay the 


3 101 before the Day, that A. ſhould have the Fee abſolutely; which proves 


| Ceſar. that he had it before /ub modo, or ſubject to be determined upon ſuch Pay- 


Jon. 390.1 ment, and a Uſe may well be limited to ceaſe in one, and to go over to 


Lide Dyer another; and the Statute of 25 H. 8. (c. 10.) carries the Poſſeſſion after 


314. P'..op- it; and inthe firſt Caſe the Uſe being expreſly limited to A. in Fee, muſt, 

243. & Ley as it ſeems, veſt in him till the Contingency happens, which determines 

54.1 that Uſe, and gives him another inſtead of it, to which the Statute carries 
Sh the Poſſeſſion accordingly ; but Quere. | i 

Plow. 34. One levies a Fine, the Conuſee grants and renders the Lands to the 

Conufor in Tail, upon Condition that he and the Heirs of his Body ſhould 

bear the Standard of the Conuſee when he went to Battle, and if they 

failed, that it ſhould remain to a Stranger in Fee ; this was; held a good 

| Remainder, to begin upon ſuch Condition ; but Quære of this Caſe, 5 
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REMAINDER axp REVERSION. 
leſs it be intended by way of Limitation of Uſe. which may ceaſe in one, 
and be limited to another. . 1 
Upon a Writ of Error out of Ireland the Cafe was this; A. ſeiſed of; Mod. 28. 
Lands in Fee, and having Iſſue only one Daughter, named B. by Leaſe and Malene 17 
Releaſe conveys his Lands to the Uſe of himſelf for Life, and after 1 gerald. 
Death to the Uſe of B. in Tail, provided that ſhe married with the Con- 
ſent of the Truſtees, or the major Part of them, ſome Perſon of the Fa- 
mily and Name of Fitzgerald, or who ſhould take upon him that Name 
immediately after the Marriage; but if not, then the Truſtees to raiſe a 
portion out of the faid Lands for B. and the Lands to remain to C. A. 
dies, and B. marries one who neither was nor took upon him the Name 
of Fitzgerald z and the only Point on which Judgment was there given, 
was the Want of Notice in B. of the Settlement, without which, bein 
Heir at Law, and fo having a Title by Deſcent, ſhe was not bound ex of 
ficro to take Notice of the Condition; but this fully proves the Point in 
Queſtion, that if ſhe had had ſufficient Notice of the Condition, her break- 
ing of it had determined her Eſtate, and caſt the Poſſeſſion upon C. whe 
was next in Remainder. 
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3. DiſtinQion between a Limitation over in Caſe of a Will, and where 
| no Limitation is made over. 
A. ſeiſed of Lands, and having Iſſue two Daughters only, deviſed Lands Cro. Eliz. 
to the eldeſt and her Heirs, and that ſhe pay to her youngeſt Siſter yearly e 
30 l. and per Cur. this was a Condition, for otherwiie the youngeſt Siſter Pfr I 
would have no Remedy for the Rent; and being a Condition, it deſeende 
upon both the Daughters as Heirs, and for Breach thereof the youngeſt 
might enter into a Moiety of the Land with her Sifter ; for there being no 
Limitation over to the youngeſt for Default of Payment, if ſhe had nor 
been equally Heir with her Siſter, ſhe would have been without Remedy. 
So where a Copyholder in Fee of Lands in Berovgh Engliſh, having Cro. Jac. 56. 
 Iffue three Sons, A. B. and C. ſurrendered his Land to the Uſe of his i v. 
Will. and after deviſed them to B. in Fee, upon Condition that he ſhould ky N 
ay to his four Siſters 20 J. a- piece at their full Age, and dies; A. the ö 
eldeſt Son hath Iiſſue two Daughters, and dies; B. is admitted, and does 
not pay the 20 J. a- piece; C. the yougeſt Son enters ; and it was objected 
that this was a Limitation to B. till he failed to pay, Ce. and fo ſhould 
go tothe youngeſt Son, who was inheritable by the Cuſtom; but it was 
adjudged to be a Condition, and that for Breach thereof the Daughters of 
A. the eldeſt Son ſhould enter; but it ſeems * that after ſuch Entry the s Page 324 
Heir by Cuſtom ſhall enter upon them ; but Quære if the Deviſe had 
been to the eldeſt Son upon ſuch Condition, this had been a Limitation, 
which upon Non-payment would have carried the Land to the youngeſt 
Son who was Heir by Cuſtom ; for otherwiſe, if it ſhould be a Condition 
by the Deſcent to the eldeft Son, 'twould be merged and defeated ; but 
Quære if the Land had been deſcendible to the eldeſt Son as other In- 
heritances at Common Law are, and fuch conditional Deviſe had been 
made thereof to the eldeſt Son without any Limitation over for Default of 
Payment, Quere if in fuch Caſe the Legatees had any other Remedy than 
by Bill in Equity for their Legacies, for the Land not being given to them, 
It will be hard to maintain, that for Breach of the Condition the Land 
ſhould go over to them ; therefore in ſuch Caſe it ſhould ſeem they have 
no Remedy but in Chancery, where the eldeſt Son will be looked upon as 
aà Truſtee for the Payment of ſo much Money to them. 
Vor. IV. 6 A a 4. Dl 
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4. Diſtin&ion between Remainders that are to ariſe upon Conditions 
agreeable to the Rules of Law, and ſuch as are to ariſe upon 
Conditions repugnant and againſt the Rules of Law. | 


Co. 83. If one by his Will, by Covenant to ſtand ſeiſed, Feoffment to Uſes or 
Mo. pl. $31, other Conveyance whatioever, gives or conveys Lands to or to the Uſe of 
pos Lo. A. his eldeſt Son and the Heirs Male of his Bodo, Remainder to or to the 
9 Co. 127. Uſe of B. his ſecond Son and the Heirs Male of his Body, and fo to the 
Cro. Eliz. third and other Sons in like Manner; and after adds a Proviſo, that if B. 


378. or his Iſſue, or any other of his Sons in Remainder, ſhall attempt to alien, 
698 Jac Fc. or ſhall alien, Sc. by which any Eftate ſhall be barred, Tc. that then 


10 Co. $6. immediately after ſuch Attempt and before any Ad executed, or immediate- 
ly after ſuch Alienation, the Uſe and Eftate of him fo atrempting or alien- 
ing, Oc, ſhall ceaſe as if he were naturally dead, and that then it ſhall re- 
main immediately to ſuch Perſons to whom it ought to come by the Intent 
of the Indenture or Will, or to him in the next Remainder, Tc. in this 
Caſe the Remainders are actually veſted as Remainders in all the Sons; but 

ss to their taking Effect in Poſſeſſion upon Breach of the Condition, or 
ſooner, or otherwiſe than they would have done if there had been no Con- 

dition at all, the Proviſo or Condition is totally repugnant and againſt Law; 
for be it either a Condition or a Limitation, it can't carry over the Eſtate 
to him in Remainder upon Breach thereof; for if it be a Condition, then 
the Donor and his Heirs only can take Adyantage of the Breach thereof, 
not thoſe in Remainder who are Strangers ; and if the Donor or his Heirs 
enter for Breach of the Condition, they thereby defeat not only the pre- 
ſent Eftate, but all Remainders dependant thereupon ; if it be a Limita- 
tion till they alien only, yet it is repugnant, that when by the Alienation 
the Eſtate is actually ſettled and veſted in the Alienee, that the ſame Alien- 
ation ſhould at the ſame Time vet and fettle the Eftate in another; and 
for the Words attempting, endeawouring, or going about to alien, they 
are of too uncertain a Signification to receive any Countenance, and what 
ſhall be faid a ſufficient Attempt, and what not, is hard to determine; 
beſides that, all ſuch Clauſes tend to Perpetuities, to fix Eſtates in Fa- 
milies unalienable, that they can upon no Exigencies nor Emergencies 
whatſoever diſpoſe thereof, to provide for Payment of their Debts, their 
Wives or younger Children ; and alfo they deſtroy and enervate the Force 
of Fines and common Recoveries, the great and common Aſſurances, 
whereby Men hold. their Eſtates, and therefore with juſt Reaſon all ſuch 

Clauſes are exploded and diſallowed. C | 

*Page 325 One deviſes Lands to his Son AH. and the Heirs Male of his Body, 

Cro.Jab- 61. provided that if A. or any Iſſue Male of his Body, alien, give or grant 

10 Co. £6. the Premiſſes to any Perſon for above twenty Years, Tc. that then the 

Moor 772. faid Premiſſes, for Default of ſuch Iſſue Male of the Body of A. imme- 
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gg diately upon every fuch Alienation, Gift or Grant, ſhall remain ard 
g 0 * % 


come to my Son . and the Heirs Male of his Body, c. and dies; A. 

- enters and makes a Leaſe for a thouſand Years, and_ dies without Ifſue 
Male, leaving C. his Daughter and Heir; B. enters upon her, C. re- 
enters; and 'twas held i , That the Remainder to B. was not to take 
Effect but upon Alienation and Death without Iſſue Male, and not upon 
the Death of A. without Iſſue Male only; ſecendly, That the Remain- 
der being limited to take Effect upon ſuch. Alienation ſhould never ariſe, 
becaule by the Alienation the Land is given to another, and then it is 

[| EF Re | repugnant 
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becauſe by the Entry of the younger Brother that Part was diſcharged 


and ſhould therefore bind his Aſſets. | 


REMAINDER and REVERSI ON. 
repugnant to make the Altenation to one. ſufficient to carry the Land to 
another. . 


Common Law, becauſe this is not a Limitation, but a Condition, by Coke 


and Warburton t; but Quære if A. after dies without Iſſue, if B. may not + See the 
enter; for though the Heir enter for the Condition broken, and hold till Caſes /#pra. 


the Eftate-Tail determined, yer the Remainder to B. ſeems good by way 
of executory Deviſe, to raiſe out of the Reverſion veſted in the Heir by 
his Entry for Breach of the Condition, and not as an immediate Re- 


mainder, becauſe it is not to take Effect till the Death of A. without 


Hue, and yet the Eſtate-Tail of 4. by Breach of the Condition may de- 
termine long before. | 


One deviſes Lands to A. and the Heirs Male of his Body, provided vent. 321 
if he does attempt to alien, that then immediately his Eſtate ſhall ; Keb. 787. 


ceaſe, and B. ſhall enter; after A. makes a Feoffinent in Fee, and there- Piers v. 
Inn. 
; f vi 
whereupon he brought a Writ of Error; and firſt it was agreed, That pf vide 
. . f \ # ow. 408. 
Tenant in Tail could not be reſtrained from Alienation by Fine or Reco- Moor 543. 


upon B. enters; and it was adjudged in the Grand Seſſions againſt B. 


very; ſecondly, That a bare Attempt would be no Breach; but then it 
was argued, that he might be reſtrained from aliening by Feoffment, or 
other Act which would amount to a Tort, and make a Diſcontinuance, 


and that this Proviſo imports as much; and therefore the Feoffment was 
a Breach, for that was an Attempt, and more; and that therefore it 


ſhould determine the Eſtate-Tail guaf# by Limitation, which would give 
an immediate Title of Entry to B. by executory Deviſe, and that the Cur- 


rent of Authorities, ſince 10 Co. 40. are, that a Condition in a Will ſnafl 


be taken as a Limitation ; bur the whole Court held the Condition void, 
becauſe non conflat what ſhall be adjudged an Attempt, and how it ſhould 
be tried; and ſo the Judgment was affitmed. , 


But where one having two Sons, deviſed Blackacre to his eldeſt in Leon. 38. 
Tail, and Mhitencre to his Ae” Sa in Tail, proviſo ſemper that if Mo. 271. 
e any of his Lands to them deviſed be-® 


any of his Children alien or. demi 
fore they come to the Age of thirty Years, then the next Brother ſhall 


enter; the eldeſt enters, and lets Blackacre before his Age of thirty 


Years; and this was held a good Limitation till they aliened, and that 
upon Alienation it ſhould go to the other; but this Caſe differs from the 
preceding Cafes, for here was no total Reſtraint of Alienation, but only 
till they arrived to ſuch an Age as they might be preſumed to have full 
Diſcretion, and to know well what they did, which was but a reaſonable 
Reftraint; but in that Cafe where the younger Brotner entered 1nto 
Blackacre by virtue of the Limitation, and aliened it before his Age of 
thirty, it was held that the eldeſt Brother could not enter into it again, 


of the Limitation for ever. | 


Upon a Marriage-Settlement 4. is made Tenant for Life, Remainder will. Rep. 
to the Heirs of his Body by his Wife ane; and in the ſame Deed A. co- 104 pl. 24. 
venants not to ſuffer a Recovery, but that the Lands ſhall be enjoyed ac-2 Vern. 635, 

gg 2 22 6 cllins v. 
cording to theſe Limitations; A. notwithſtanding his Covenant ſuffers a Pinner. 


Recovery, and deviſes the Lands; and it was held in Chancery, that H. 
being Tenant in Tail, and as ſuch having Power to ſuffer a Recovery, 
the Lands deviſed ſhall not be affected, but that the Covenant was good, 


Aaz 5. Diſ- 


— 


One deviſes Lands to A. in Tail, upon Condition that he ſhall not Rol. Abr. 
alien, and that if he dies withiut Iſſue it ſhail remain to B. in Fee after 412. 
A. aliens, * B. can't enter for the Condition broken, but the Heir at S#/7" v. 
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REMAIN DER any RE VERSION. 


5. Diſtinction between ſuch Words as actually make a Condition, and 
ſuch as are only deſcriptive of the Time and Manner when and how 
the Remaindets are to ariſe. e e 


Plow. 23 to As where one made a Leaſe to 4. for Life, Remainder to B. for 
29. Life; and if it happen B. dies before A. then the Lands to remain to 
Co Lit. 378. C, for Life; B. dies in the Life of A. and then A. dies, and if the 
| Remainder to C. was good, was the Queſtion ; and 'twas argued that 
it was not, becauſe it was appointed to begin during the particular Eſtate, 

where jt ought to be limited ta take Effe& after the particuler Eſtate 

ended; and therefore a Leaſe for Lite to A. Remainder to B. for 

Life, and if A. dies, that then it ſhall remain to C. in Fee, this Remainder 

is void, becauſe then it would ſubvert the Remainder to B. and there- 

fore is repugnant to the Eſtate firſt limited to B. So a Leaſe to two 

for their Lives, Remainder after the Death of the firſt of them to C. in 

Fee, is void, becauſe it would deſeat the Survivorſhip given by the 

firſt Words ; ſo here, ſecondly, it was argued, That this Remainder 

was Void, being to begin upon a Condition, whereof none ſhould take 
Advantage but the Leſſor and his Heirs ; thirdly, That this Remainder, 

being to begin upon a Condition precedent, did not paſs out of the Lef- 

for at the Time of the Livery, as all Remainders ought, and therefore 

alſo was void. But on the other Side it was argued and adjudged, that 

firſt, Here was no Repugnancy, for it was not intended that if B. died, 

Jiving A. that then C. thould have the Land immediately, but that 

then it ſhould remain to C. as a Remainder, vis. after the Death of 

A. and as B. would have had it if he had lived; ſecondly, That this 

was not a Condition, but a [imitation when the Remainder ſhould be- 

gin; for if it were a Condition, it would go in Reſtraint of the Thing 
given upon ſomething to be done or not done by the particular Tenant, 
which here it does not; therefore if one makes a Leaſe to A. for Life, 

upon Condition that if B. marries the Daughter of the Leſſor during the 

Eftate for Life, that then it ſhall remain to B. this is no Condition to 

defeat or abridge the Eſtate of A. but is only a Limitation when and 

how the Remainder to B. is to take Effect. So if a Leaſe were made to 

A. for Life, upon Condition that if B. pay to the Leſſor 20 J. that then 

after the Death of A. the Land ſhould remain to B. this is. good, becauſe 

it does not go in Abridgment of the firſt Eſtate; but if it was, that then 
immediately upon ſuch Payment the Land ſhould remain to B. this 

would be void, becauſe this would go in DeſtruQtion of the firſt Eſtate, 

without any Thing to be done or not done by him, and of ſuch Condi- 

tion the Leſſor and his Heirs only can take Advantage, not a Stranger, 

and therefore the Remainder to ariſe thereby is void. So if a Leaſe be 
made to two for their Lives, upon Condition that if one of them died 

within ſeven Years, that then after the Death of the other the Land 

ſhould remain to a Stranger in Fee, this is a good Remainder, being 

not to begin upon a Condition, but upon a Limitation or Modus a p- 

»Page 327 * pointed by the Leſſor; and they all agreed, that a Remainder to begin 
- upon an impoſſible or illegal Limitation or Condition would be void; 
as upon a Condition that if A. the fuſt Leffee alien, or if B. kills a Man, 


ma— 4 
oy 


Ir FAS 


— — 
— 


1 
j 7 
= 
' 4 
6 
14 [1 
1, k 
it þ 4 N 
: 
i i : 
if ; 
1 
1 
4 þ * 
* 
{Nt . 
1 F 
4 
| 4 q 
\ 7 
* 
by } 
: 
' 8 8 
4 p 
L +, 
> 1 
1 
1 
_ 4 
: 
* 2 
PS - 
1 81 
* * 
”Y 
6 -* 8 
N :, 
f | 
: 
HJ * 
"1 W 
_ 2 
k 
1 *Y 
— 'T: > 
4 7-3 
7 1 
1 N 
=? 5 
1114 1 
! \ K. 
bf LEE 
= 
- 
A 
. 9 
„ 
: „ 
* 
. 
5 
* 
x py 
| Y 
| 
1 
| 
= 
5 
4 
I 
8 
N 
. 


— . T E CANOES 


TY We Dn en, 
— = = x —— 


2 
— 
. — 


the Caſe of Pleſington, who made a Leaſe for Years upon Condition 
that if he aliened the Reverſion, that then the Leſſee ſhould have it to him 
and his Reirs ; this Limitation was void, becauſe repugnant, that when he 
alened the Reverſion to one, the ſame Alienation ſhould carry the Land 
to another; alſo the better Opinion ſeems that the Remainder paſſed out 
IE 


that then it ſhould remain to him, theſe Remainders ſhail never ariſe. So 


REMAIN DER ano RE VERSION. 
of the Leſſor preſently, and is carried into Abeyance, to be executed 
v hen the Contingency happens. 5 


A. had Iſſue two Sons B. and C. and B. had Iſſue a Son D. and C. 2 Mod. 293. 


had INue a Daughter E. then A. by Will deviſes Lands to his Son B. Evered v. 
for Life, and after his Death to his Grandſon D. and the Heirs Male 
of his Body; and if he die without Iſſue Male, then to his Grandaugh- 
ter E. in Tail, and charged it with ſome Payments; then comes this 
Proviſo, Provided that if my Son C. ſhould have a Son by his now Wife, 
then all my Lands ſhall go to ſuch Son and his Heirs, he paying as F. 
ſhould have done; afterwards a Son was born; and the Queſtion was, 
Whether the Eſtate limited to B. the eldeſt Son, was thereby defeated ? 
But per Cur. this Prowiſo did only extend to the Caſe of E's being in- 
titled, and had no Influence on the firſt Eſtate limited to the eldeſt 
Son. | 

A. by his Will deviſed Lands to B. his ſecond Son, and if he depart Leon. 285. 
this World, not having Iſſue, then I wili that my Land ſhall remain 3Leon. 106. 
over to another, and died; B. had Ifſue C. and died; then C. died with- 3 
out Iſſue; it was urged that the Remainder could not take Effect, be- Finan- 
cauſe it was limited to take place on a Condition Precedent, which in 
this Caſe had not happened; for B. left Iſſue, and ſo did not depart 
the World not having Iflue, as the Words of the Will are; yet per Cur, 
it was adjudged, That though literally he could not be faid to depart the 
World not having Iſſue; yet, ſince that Iſſue died without Iſſue, by the 
Intent of the Will, and the Conſtruction of Law, he was dead with- 
out Iſſue whenever the Iſſue failed; as in a Formedon in Remainder or 
Reverter, though the Donee hath Iſſue, yet, if after the Eſtate- Tail de- 
termines for want of Iſſue the Writ ſuppoſes that the Donee died with- 
out Iſſue; a fortior? in Caſe of a Will ſuch Conſtruction ſhall be made to 
ſupport the Intent of the Teſtator. t 5 


So where A. upon Marriage conveyed Lands to the Uſe of himſelf for Lev. 38. 
Life, Remainder to his firſt and other Sons in Tail Male ſucceſſively; ent. ws 
and if he dies without Iſſue Male, then to the Uſe of the Daughters for Gh X 
one hundred Years, for raiſing 1500 . tor their-Portions ; A. had Iſſue cer, 5 
a don and a Daughter, and died; and after the Son died without Iſſue; 

and if the Daughter ſhould have the Term was the Queſtion ; and it was 

argued, that ſhe ſhould not; becauſe 4. did not die without Iſſue Male, 

for he left a Son, though ſuch a Son after died without Ifſue ; and it could 

not be intended that whenever the Ifſue Male failed that the Daughters 

ſhould have their Portions, for that might be 100 Years after when all 

the Daughters were dead; and ſuch Intention would make it ill in its 
Creation. But it was anſwered and adjudged, that quandecungue the Iſſue 

Male failed, the Huſband in this Caſe may be ſaid to be dead without Iſſue 

Male; and the Expectation of ſuch a Term in Remainder is for their 
Advantage in Marriage; and ſuch a Term may be as well created to 

ariſe upon Failure of Iſſue Male, as a Power to ſell upon Failure of Iſſue 


Male ; which bath been adjudged to be good. 
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*Pege328(T) In what Caſes a Remainder 02 Beverſion 
thail be ſubjett to the Acts oz Charges of the 
particular Tenant, 5 5 


Co. 62. Tenant in Tail, Remainder to B. in Tail, B. grants a Rent- Charge, 
Poph. 6. 4. ſuffers a common Recovery, and dies without Iſſue; the Grantee 
| _ b of the Rent-Charge diſtrains the Alienee of A. and the Diſtreſs was held 

6 Co. 42. Unlawful. Firft, becauſe the Alienee comes in under the Tenant in 


Plow. 350. Tail in Poſſeſſion, whoſe Eſtate was not ſubject to the Charges of him in 

the Remainder ; for if the Tenant in Tail in Poſſeſſion had made only a 

Feoffment in Fee, or a Leaſe for Years firſt, and then after a Feoffment 

in Fee, and died without Iſſue; yet, till the Feoffment avoided, the 

| Leaſes or Charges of him in the Remainder ſhould not take place either 

againſt the Leſſee or Feoffee of the Tenant in Tail. Secondly, the 

Reaſon that theſe Leaſes or Charges out of ſuch Remainder are good, is 

for the Poſſibility of the Remainders coming into Poſſeſſion; for of itſelf 

it is a Thing not manurable or viſible,” and conſequently not liable to any 

Diſtreſs ; and therefore if it be deſtroyed before it comes into Poſſeſſion, 

the Charges granted thereout mutt fall too, as the Shadow fails with the 

Subſtance, Thzrdly, another Reaſon is, that he who claims only out of 

ſuch Remainder after an Eftate cannot falſity the Recovery had againſt 

the Tenant in Tail, for the Recovery bars the Remainder itſelf ; ſo that 

be cannot falſify or any way plead to defend his Remainder, unleſs he 

were vouched, nor by Conſequence can thoſe who derive their Intereſt 

under him. „„ 5 | 

Cro. Elz. But where A. was Tenant for Life, Remaindet to B. in Tail, and B. 

2 47d e. Sranted a Rent-Charge, or made a Leaſe for Years, to begin after the 

zal. Death of the Tenant for Life; and A. the Tenant for Life, after ſuffer- 

ed a common Recovery, though with Voucher of B. in the Remainder 

in Tail; yet the Leaſe or Rent ſhall take Place according as they were 

made or granted for there ſuch a Leſſee or Grantee may falſify the Re- 

covery either by the Common Law or Statutes ; for the Tenant for Life 

hath no Power to bar the Remainder, without the Aﬀent or Concurrence 

of him in the Remainder, as the Tenant in Tail in Poſſeſſion hath ; 

and his Aﬀent or Concurrence cannot operate to defeat his own Acts, 

any more than a Recovery againſt Tenant in Tail in Poſſeſſion can de- 

ſeat his own Leaſes or Grants; becauſe in both Caſes the Recoveror 

comes in by the Tenant in Tail, whether in Poſſeſſion or Remainder, 

who alone has Power over the Eſtate, and ſhall be bound by his own 
AGs. VVV + RA | 

Co. 69, If A. be Tenant for Life, Remainder to his firſt and other Sons in 

Co Lit. 338. Tail Male; Remainder to B. in Fee; and A. before the Birth of any 


f 85 0 Son makes a Leaſe for Years, grants a Rent-Charge, acknowledges a 
cal, Statute, Tc. and afterwards ſurrenders to him in the Remainder, or 


makes a Feoffment, or commits other Forfeiture, for which he in the 
Remainder enters; vet he ſhall hold the Eſtate ſubject to the Charges 
of the Tenant for Life; for theſe being his own Acçts to determine his 
Eſtate, ſhall not turn to the Prejudice of the Leſſee or Grantee, who 
is a Stranger; but his Eſtate for Life ſhall to this Purpoſe be ſtill ſaid 
to have Continuance, though as to all other Purpoſes it is determined; 
and therefore the contingent Remainders not being to ariſe out of the 
Eſtate for Life, but depending thereon till they come in Efe, are, by 
the Determination thereof before they come in Efje, deſtroyed and 


Bone. 5 
So 


RE MAIN DER axy REVERSION. 
go where Leſſee for Years of an Advowſon granted the next Avoid- * Page 329 


ance, and after ſurrendered the Ferm to the Leſſor, yet this ſhall not de- 8 Co. 145. 


feat the Grantee of the next Avoidance ; becauſe the Surrender was his P 
own Act, before which there was a good Grant, and that ſhall bind him Caſe. 
in the Remainder, who to this Purpoſe comes in under the Eſtate of the 
Grantor. _ 15 | | | 
So where two Jointenants for Life were, and Judgnient in Debt was 6 Co. 79. 
iren againſt one of thein, and then he releaſed to the other Jointenant, Ld. Aberge- 
| who died, and he in the Reverſion entered; yet it was adjudged, that he **2y's Cale, 
ſhould hold a Moiety ſubject to the Judgment, during the Life of the 
ointenant who releaſed ; for, as to this Purpoſe, the Eſtate for Life in a 
Moiety bath ftill Continuance, though to all other Purpoſes the Leſſor 
Was in of his antient Reverſion for the Whole, and the Jointenant, to whom 
the Releate was made, was in by the firſt Leſſor, and not by him who 
made the Releaſe. | | | 1 a | 
One ſeiſed of Lands in Fee grants thereout a Rent Charge to A. forCro, Car. 
Life, and after makes a Leaſe to A. for 500 Years of the fame Lands ; 191+ 
then A. ſurrenders his Leaſe to the Leſſor, who accepts it; and after 8 7 
diſtrains, and avows for the Rent ; and it was heid he might, becauſe ere e 
by the Leaſe for Years the Rent was only ſuſpended, and now, by the berien. 
Surrender of that Leaſe the Suſpenſion is taken off, and by Conſequence 
the Rent revived; as if the Leaſe for Years had been made upon Con- 
dition only, by Breach of the Condition, the Leaſe being determined, 
the Rent would revive ; though as to any Stranger, who might have Pre- 
judice by ſuch Surrender, the Leaſe ior Years ſhall ftill be faid to have 
 Continuance. | | | 5 | 
Tenant for Life of a Copyhold, Remainder in Fee; he in Remainder C:o. Eliz. 
makes a Leaſe by Parol (which, as it ſeems, muſt be warranted by Cuſ- JOS Wit 
. . . 3 Ve V. I. 
tom); then the Tenant for Life, and he in the Remainder, join in aj;,, & vide 
Surrender to the Uſe of him in the Remainder in Fee, and the Queſtion Co. Lit. 338. 
was, If this was a good Leaſe, and ſhould take Effect in the Life of the Cro. Eliz, 
Tenant for Life? And it was held that it ſhould ; for it was a good 547. 
Leaſe againſt him in the Remainder ; and by the Surrender of the Tenant 
for Life, to the Uſe of him in the Remainder, his Eftate is merged in 
the Fee, and cannot hinder the Leaſe taking Effect, more than if he 
were dead ; and the Whole being in his Hands can have no Privilege 
ſevered from the Inheritance ; as if he in the Remainder grant a Rent- 
Charge, and after the Tenant for Life ſurrender the Rent ſhall begin 
reſently. 5 3 | 
. 80 hn one made a Leaſe for Years, and after granted the Re-Plow. 198. 
verſion to another for Years, to begin after the End or Expiration of the 7799's 
firſt Term; and then, during the Continuance of the firſt Term, made 
a Leaſe for Life to the firſt Leſſee; whereupon the Grantee for Vears of 
the Reverſon brought an EjeQment ; and it was held maintainable, be- 
cauſe the firſt Leaſe for Years being, by the taking fuch Leaſe for Life, 
ſurrendered and gone, by the AQ and Concurrence of the Leſſee and 
Leſſor, his Grant of the Reverſion comes next to take Place. . 
Ifa Woman Inheritrix takes a Hutband, and they have Iſſue a Son, 
and the Huſband dies, and ſhe takes a ſecond Huſband who lets the 
Lands to one for Life, and then the Tenant for Lite ſurrenders his 
Uſtate to the fecond Huſband, the Son may enter upon the ſecond Huſ- 
.band during the Life of the Tenant for Life ; becauſe as to the Son the 
state for Lite is drowned, and by Confequence the Inheritance, which 
'the Huſband gained wrongfuily by making ſuch Leaſe, is now by the 
Surrender thereof vaniſhed and gone; and then the rightful Inheritance 
falls upon the Son, and he may enter as if no ſuch Leaſe had heen made, 
that which hindered his Entry being taken out of the Way, But if a Re- 
72 | 1 13 | verſion 


Lit. Sect. 
636. 
Co. Lit. 338. 
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REMAINDER any REVERSION. 

verfion be granted with Warranty, and the Tenant for Life furrenders 
his Eftate for Life to the Grantee, yet ſhall not the Grantee have Execu- 
page 330 * tion in Value upon the Warranty againſt the Grantor, during the Life 
of the Tenant for Life. So if the Tenant for Life ſurrender to him in the 

' Remainder, or Reverſion, within Age, yet he ſhall not have his Age, be- 
cauſe in theſe Caſes ſuch Surrenders would work a Prejudice to a third 

Perſon, which the Law will not allow; though when it is for the Benefit 
of a third Perſon, he ſhall take Advantage thereof. | „ 
Mod. 108, A. ſeiſed of Lands in Fee makes a Feoffment to the Uſe of himſelf and 
Naym. 236. the Heirs Male of his Body; Remainder in Tail to ſeveral others, Remain. 
2 Lev. 28. der to his own right Heirs ; Proviſo, that if there ſhall be a Failure of 
Keb. 274, Iſſue Male of his Body, and that B. be dead, and C. be married, or of the 
_— Age of twenty-one Years, then ſhe ſhall have 200 J. per ann. for ten 
Hudſon, Years ; then A. dies, leaving D. his Son, who makes a Leaſe for one 

S. C. thouſand Years, then levies a Fine and ſuffers a Recovery, and after- 
wards dies without Iſſue Male; and the Contingencies did all happen; 

and The Queſtions were, Fir t, if this Rent was barred by the Recovery? 

Secondly, If the Leaſe for one thouſand Years was chargeable with it? And 

it was adjudged per tot Cur. that this Recovery that barred all the Re- 

mainders aid alſo bar this Rent, which was to ariſe out of them; for though 
it were to ariſe precedent to the Remainders, yet it was ſubſequent to the 
Eſtate-Tail of him who ſuffered the Recovery; and therefore being charge- 

able upon and to ariſe only out of theſe Remainders, and they being barred 

by the Recovery, ſo was this Rent alſo, which was to ariſe thereout ; and 

for the very fame Reaſons given in Capel/'s Caſe, which it was ſaid was the 
ſame Caſe with this. Secondly, it was adjudged that this Rent could not 

be chargeable upon the Leaſe for one thouſand Years ;. becauſe that was 
derived out of the Eſtate-Tail, which was precedent to and paramount the 
| Commencement of the Rent; and the Leſſee was in after the Remainders 

barred by the Recovery, in Continuance of the firſt Eftate-Tail ; which 

Leaſe being before the Recovery, the Recoveror took the Eftate ſubject 

thereto ; and they agreed that if a Gift in Tail be made, rendering Rent, or 

upon Condition of Re- entry, that no Recovery by the Tenant in ail will 

bar the Rent or the Condition, they being coeval with the very Eſtate-Tail 

Itſelf ; and therefore the Recoveror, who comes in, in Continuance of the 
Eſtate-Tail, takes it ſubject to-ſuch Rent or Condition; and yet, in this 

Cale of the Rent, the Reveirſion is barred, though the Rent continues as a 

| Rent-Service diſtrainable for at Common Law; but the Condition they 

ſay muſt be a Condition annexed to the Rent, and not a collateral Con- 
dition; for that will be barrcd with the Reverſion by a common Re- 

A 8 | 


2 


3 


) To what Purpoſes the Remainder is ac- 
._ counted but as one with the particular Eſtate, 
— where they are regarded as ſeveral El⸗ 


Hob, 51. F one makes a Leaſe to A. for Life, Remainder to B. for Life, in Tail, 
I orin Fee, and 4. dies, the Law adjudges the Freehold in B. preſently, 
and he is Tenant to every Præcipe till he diſclaims or diſagrees to it; for 

| both the particular Eſtate and Remainder make but one Degree, * a 


REMAINDER @muv RE VERSION. 

Writ of Entry ſur Difſeifin may be brought againſt him in Remainder 

after the particular Eſtate ended, as well as it might againft the particn- 

lar Tenant himſelf; and if there be Tenant for Life, Remainder over of 2 
a Seignory, and the Tertenant aliens in Mortmain, they both ſhall have page 33 
but one Year and a Day for Entry; and if Termor or Guardian lets for- 

Life, the Remainder over, and he in the Reverſion agrees, he is a Diſſe iſor | 
as well as the Tenant for Lite. EO, EDS EE 
If a Diſſeiſor makes a Leaſe for Life, Remainder over in Fee, and the Lit. Sea; 

D.iffeiſee releaſe to the Tenant for Life, this ſhall enure to him in the Re- 521. . 


mainder, becauſe by the Releaſe all his Right is gone; but a Confirmation Co. Lit. 297. 
only of the Eſtate for Life ſnall not enure to him in the Remainder, becauſe ES : 


nothing is confirmed but the Eſtate for Life, and then the Remainder lies 
open without any Sanction given to it; but in the other Caſe, by the Re- 
leaſe of the Diſſeiſee to the Tenant for Life, all his Right is gone, and the 
Tenant for Life doing Wrong only during his own Eftate, the Releaſe can 
extend only to cure that Wrong, and therefore ſor the Reſidue muſt fall 
into the Remainder, So it is if Feoffee upon Condition makes a Leaſe for 
Life, Remainder in Fee, and the Feoffor releaſe the Condition to the Leſſee 
for Life, this ſhall enure alſo to him in Remainder, becauſe the Condition 
went to the whole Eſtate, and therefore being diſcharged mult exonerate- 
the whole Eſtate, whereof he in the Remainder has Part. | : 
If the Diſſeiſee confirm the Eſtate of him in the Remainder, without ;, seg. 

any Confirmation made to the Tenant for Life, yet the Diſſeiſee can't en- 521. 
ter upon the Tenant. for Life, becauſe the Remainder is depending there- 
on; and if he ſhould defeat the Eſtate for Life, he muſt alſo defeat the 
Remainder which he has confirmed; but this he can't do, therefore neither 
can he defeat the Eſtate for Life. | 3 . 

So if a Diſſeiſor make a Leaſe for Life, ſaving the Reverſion to hin Co: Lit. 
ſelf, and the Diſſeiſee confirm the Reverſion of the Diſſeiſor only, yet he 296. 
can't enter upon the Tenant for Life, becauſe then he muſt draw out and 

defeat the Reverſion likewiſe, which againſt his own Confirmation he can't 

do, (and yet ſuch Reverſion is not depending upon the Eſtate for Life, as 

the Remainder is, but is paramount to it); tor if a Diſſeiſor make a Leaſe 
for Life, and after levy a Fine with Proclamations, and five Years pals, ſo 

that the Diſſeiſee is barred for the Reverſion, he ſhall not enter upon the 

Leſſee for Life. ©: © | . | | 

If a Reverſion or Seignory be granted to one for Life, Remainder to Co. Lit. 

another in Fee, Attornment to the Tenant for Life is good to him in the 319- 

Remainder likewiſe, becauſe both make but one Eftate and Degree ; and 2 Co. 67. 

for this Reaſon it is, that if no Attornment be to the Tenant for Liſe, but 

after his Death Attornment is made to him in the Remainder, this is void, 

becauſe both making but one Eſtate, if the firſt be not compleated, the 

othet can't take Effect. . „„ 
Admittance of the Tenant for Life of Copyhold Lands 1s alſo a good Cro. Eliz. 

Admittance of him in the Remainder to all Purpoſes, except the 504» 1 

Lord's Fines, if there be a Cuſtom for two ſeveral Fines ; and though 5465 8 
the firſt Tenant were only for Years, yet Admittance of him is ſuck Roz, Abe. 
an Admittance of him in the Remainder likewiſe, as ſhall make a po/ go. 
ſeſſio fratris of the Remainder, and carry it to the Siſter of the whole 4 Co. 22. 


Cro. Jac. 3t. 


Blood. EY | Mod. 102, 
„ 


Vent. 260. 2 Lev. 10%, 


Cuſtom of a Manor was, that upon Surrender of Copyhold Lands Cro. Eliz. 
made to one and his Heirs, if three Proclamations paſſed, and he did 73. | 

not come in to be admitted, the Lord ſhould have it as forfeited ; and Beſpoel * 
there a Surrender was made to the Uſe of A. for Life, Remainder to B. Long. 
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RE MAIN DER axo. RE VERSION. 
in Fee; 4. ſuffers three Proclamations to paſs without coming in to be 
admitted; yet it was held, that this ſhould not forfeit the Eſtate of B. in 


Remainder, for they are divided Eſtates; and the Cuſtom being to forfeit 
one Eſtate only, ſhall be taken ſtrictly, and intended of an intire Fee- Simple 


in Poſſeſſion. | | e 
*Page 332 And yet where Copyholds were deviſable for three Lives ſucceſſive, 
Moor pl. whereof each to take in Order as they were named; and the Cuſtom was, 
. the that they could not cut Timber; the firſt Tenant for Life cuts Timber ö 
437. this was held a Forfeiture of all their Eſtates; the Reaſon whereof may 
| be, that this was but one intire Eſtate in Poſſeſſion at firſt, though the Cuf- 
tom after ſhares and divides it to go in Succeſſion ; for it is held, that if a 
Cro. Eliz, Copyholder for Life commit Waſte, this ſhall be no Forfeiture of the Ef. 
598. tate of him in Remainder ; wherein this Diverſity appears, that for the 
| Benefit of him in the Remainder his Eſtate is accounted as one with the 
particular Eſtate, and therefore one Admittance goes to both; but as to 
any Prejudice which he may receive by the Act of the particular Tenant, 
his Remainder is accounted as a ſeveral and divided Eſtate, and ſhall not 
thare in it, | | | | | 
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(L) Df croſs Remainders, oz thoſe ariſing by 
Implication and Conſtruſtion of Law. ; 


Dyer 303. A. Having Iſſue five Sons, his Wife being enfient, deviſed two Thirds of his 
Lands to his four younger Sons, and the Child zn wentre ſa mere if 
(a) That he were a Son, and their Heirs; and (a) if they all die without Ifſue 


ub n 
_ on pong Male of their Bodies, or any of them, that the Lands ſhall revert to the 


other, makes Tight Heirs of the Deviſor ; by this Deviſe the younger Sons were Tenants 
croſs Re- in Tail in Poſſeſſion, with croſs Remainders in Tail to each other, and no 
mainders. Part ſhall revert to the Heirs of the Deviſor till all the younger Sons be 


— dead without Iſſue Male of their Bodies. 
Cro. Jac. | | . „ ES 
260, 2:6, 695. Bulſt. 62. Owen 25. And. 38. Savil 92. Moor 637. Raym. 485. Vent. 224. 
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Cro. Jac. But? where one having Iſſue three Sons, A. B. and C. deviſes ore 
658. Houſe to A. and his Heirs, another Houſe to B. and his Heirs, and a 
i third Houſe to C. and his Heirs, provided that if all his faid Children 
2 Witty. ſhall die without Iſſue, that then all the ſaid Meſſuages ſhall remain and 
Cart. 173. be to his Wife and her Heirs ; and it was held by three Judges, that upon 
S. C. cited the Death of one of the Sons without Iſſue the Wife might enter, and that 
and admitted here there were no croſs Remainders from one Son to another, becauſe be- 
be POUR ing deviſed to them ſeverally by expreſs Limitation, there ſhall be no greater 
Eftate to them by Implication ; but Lea Ch. Juſt. doubted ; and Dodderidge 
Juft. ſaid, that though perhaps croſs Remainders may be by Implication 
% As in where there is a Deviſe to (65) two ſeveral Perſons, yet not fo if to more; 
4 con. 14. for when one dies there can't be ſeveral Eſtates by Moieties to ſeveral Per- 
ſons, and when another dies, Remainder, again to another, becauſe of the 
Incertainty and Inconvenience ; and that it was never ſeen in any Book, 
where an Eſtate is limited to divers, that there could be croſs Remainders. 
Dyer 330. One ſeiſed of Lands in Fee, by his Will in Writing deviſes Black- 
Era 212. acre to A. his Daughter, and her Heirs, and Whiteacre to his Daughter 
Kol. Abr. . and her Heirs ; and if ſhe die before the Age of ſixteen Years, 


dp 267 living 4. then 4. ſhall have II Hiteacre to her and her Heirs ; and if 4. 
EE 7" e e | 55 
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REMAIN DER AN UO REVERSION. 
die, having no Iſſue, living B. then B. ſhall have the Part of A. to 
her and her Heirs; and if both die, having no Iſſue, then to J. S. and 
his Heirs, and dies; B. attains her Age of ſixteen Years, and then dies 
without Iſſue in the Life of 4. And fuſt it was held by three Juſtices 
ag inſt Dyer, That the Daughters bad an Eſtate-Tail upon the * whole® Page 333 
Will, and not a Fee determinable upon a Contingent ſubſequent ; ſecond- 2 
ly, That by the Words, if both die without Iſſue, no croſs Remginders in 
Tail were created by Implication, but that upon B's Death without Iſſue, 
after ſixteen, 7 S. ſhould have her Part preſently without ſtaying till the 
Death of A. without Iſſue. - | | 
A. ſeiſed of Lands in Fee, by his Will deviſes all his Lands in „ 
County of do his two Daughters B. and C. and their Heirs, Sin. = 
equally to be divided betwixt them; and in cafe they happen to die pl. 19. 
without Iſſue, then he deviſes the ſaid Lands to his Nephew J. S. and the 2 Jon. 172. 
Heirs Male of his Body, and dies; and it was adjudged, that upon 1 
Death of B. one of the Daughters, the other Siſter took her Moiety as A Poller 434 


croſs Remainder. | | S. C. Holmes 
5 v. Meynell, & vide 2 Vern. 545. 3 Mod. 10). 


It hath been ſaid in a great Variety of Caſes, that croſs Remainders can Cro. Jac. 
never ariſe between more than two, from the great Confuſion it would 655. 


otherwiſe create. | Vent. 224. 
e 5 Raym. 455. Fitzg. 97. Shaw v. Weigh. 2 Jon. 82. 


It is clearly agreed, that croſs Remainders can only ariſe in laſt Wills, Co. Lit. 25, 
| s Rol. Abr, 
and are not to be allowed of in any Deed or Conveyance. hos. 


2 Show. 136. pl. 115. 


Richard Holden ſeiſed in Fee, and having Iſſue a Son and three Grand- 5 Shen, 969. 
amber v. 


children, by his Will deviſed Part of his Eſtate to his Wife for her Life, % cs 
and the Reverſion of ſuch Part expectant on her Death, and all other his, C. 2. in 


| Freehold Tenements, &c. he gave to his Son Richard Holden for Life, B. R. and 


and after his Death to his firſt and other Sons ſucceſſively in Tail Male; M. 8 G.z. 
and for Default of ſuch Iſſue, and after the Determination of the 8 


Eſtates, he gave the Premiſſes to his Grandſon Richard Holden, and his derne - 


Grandaughter Elizabeth Holden, to be equally divided between them, Brown v. 
and to the Heirs of their reſpeQive Bodies ifſuing ; and for Default of ſuch Williams. 
Iſſue he gave the Premiſſes to his Grandaughter Anne in Fee: the Teſtator 

died ſeiſed, Richard the Son died without Iſſue Male, whereupon Eliga- 

beth and the Grandſon entered, and Elizabeth died without tfſue gene- 
rally; Anne Holden married John Tervis; and the Queſtion was, Whe- 

ther there were croſs Remainders between Elizabeth and Richard the 
Grandſon, or whether the Moiety of Eligabeth ſhould go to Anne or Ri- 

chard? And it was reſolved, That there were no crols Remainders be- 

tween them, becauſe here are no expreſs Words, nor is there a neceſſary 
Implication, without either of which croſs Remainders can't be raiſed ; 

that the Words, and for Default of ſuch Iſſue, being relative to what goes 

before, mean only, and for Default of Heirs of their reſpective Bodies, 

and then it is no more than as if it had been a Deviſe of the Moiety to 
Richard and the Heirs of his Body, and of the other Moiety to Elizabeth 

and the Heirs of her Body, and for Default of Heirs of their reſpective 


Bodies, Remainder over; in which Caſe there could be no Doubt; and it 


was held, that this Caſe diſtered from the Caſe ſupra of Holmes und Mey- 
nell, the Word reſpective being wanting in that Caſe, and the firſt Deviſees 
were the Teſtator's Daughters, and the Remainder-Man only a Nephew ; 
whereas in the preſent Cafe Anne was as near to the Teſtator as Richard. 


” RENT. 
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Page 334 


(4) Df the ſeveral Kinds of Bents. 335. 
And herein, 
1. Of Rent-Service. 335. 


2. Of a Rent-Charge. 336. 
3. Of a Rent-Seck. 337. 


(B) Out of what Things a Rent may iſſue. 338. 
(C) Upon what 3 a Rent⸗Service map 
be reſerved. 
9 By what clioꝛds a Bent may be reſerved 07 
(E) How ſeveral Rents may ve reſerved in the 
50 Bf che Be 5 of Payment 
33 e ays i; 
© To whom Rents may be reſerved 02 granted, 


(H Wo, the Continuance of the Rent, and to whom 

2 ) be — and herein of the diſtin Intereſts of 
the Heir and Executoꝛs of the Lefſoz, 349. 

(0 Df the ae and Demand of the Rent. 353. 


And herein, 


1. In what Caſes a Demand is neceſſary. 2 5 3. 
2. The Time of Demand. 357. : 
3. The Place where a Demand is to be made. 358. 
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4 i (K) The ſeveral Remedies fo? Recovery of Bents, 
| | 359. 


And herein, 


. Of the Remedy by! Diſtreſs. 359. 
. Of the Remedy by Writ of Annuity. 360. 
Of the Remedy by Aſſiſe. 361. 
Of the Clauſe of Re-entry. 361. 

Of the Momine poenae. 362. 
2 Of the Remedy by Action of Debt, and as groundel 
on ſeveral Acts of Parliament. 36 * 

() Rent 


'S& 40. fed 


„ 
) Rent when and how diſcharged, and herein or 
pe Evittion of the Tenant, 366. 


() Ok Appoztionment, and herein of the Sul⸗ 
- penſton and Extinguiſhment of the Rent. 368. 


And therein, | Mm 

1. In what Caſes a Rent may be apportioned by the 
Act of the Parties, and herein of the Difference be- 
tween. a Rent-Seryice, and a Rent-Charge. 368. 

2. In what Caſes they may be apportioned by the Act 
of Law, or the Act of God. 370. 5 

3. The Manner of ſuch Apportionment, and how the 
Tenant ſhall take Advantage of it. 371. 


. — 


— 
LE 


1. Of Rent-Service. 835 


ITTLETON deſcribes a Rent (a) Service to be where the Tenant Lit. Sed. 
I holdeth his Land of his Lord by Fealty and certain Rent; or by 13. 


Homage, Fealty, and certain Rent; or by other Services and hs ee 
tain Rent. | | | | | the ancient 
| Retribution 


£ was made by the corporal Service of the Tenant in plowing his Lord's Demeſne, and which came 


afterwards to be changed into Gabel or Rent; but the Service of Fealty is (till incident to a Rent= 


Service. Co. Lit. 142. 2 laſt, 19. Vent. 161. 
Tit: N pi 3 | | | | 
The Services are of two Sorts, either expreſſed in the Leaſe or Con- Co.Lit.g6.a. 
tract, or raiſed by Implication of Law. When the Services are expreſſed Stil. 397. 
in the Contract, the Quantum muſt be either certainly mentioned, or he LE: 
ſuch as by a Reference to ſomething elſe may be reduced to a Certainty; 
for if the Leſſor's Demands be uncertatn, it is impoſſible to give him an 
adequate Satisfaction or Compenſation for them, as the Jury cannot deter- 
mine what Injury he has ſuſtained. | | 

Hence it is, that the Land cannot diſtrain his Tenanr in Frankalmoigne, Lit. Sec. 
for the Duty of ſuch Tenant being to make Oriſons, Prayers and Maſſes, 135, 136. 
and other divine Services for the Soul of the Feoffor, but the Number of 
nen not being expreſſed, the Service is altogether uncertain ; and there- 
_ fore the Remedy is before the Ordinary, who may infli& Eccleſiaſtical 
Ceniures for ſuch Omiſſion. | 


But if the Tenant holds of his Lord to weer alt-bis Sheep feeding in co. Lit 96.2, 


That Suit to a Mill is Rent -Service, Bro. 


ſuch a Manor, this is certain enough, becauſe it is eaſy to compute the 2 Ld.Raym. 


Number within the Precincts of the Manor, and conſequently What Ex- 1161. 
pence the Lord is at in imploying others to that Work, and what Damages 
he has ſuſtained by the Omiſſion of his Tenant. | ef 

In Debt for Rent on a Demiſe, Reddendum after the Rate of 18/7. per 4 Mod. 56. 
Annum, was adjudged a void Reſervation for Incertainty z becauſe it maySalk. 262. 
be in Corn, or in any Thing fatisfaQory ; - alſo an Action might be Pl. 2- 
brought every Day or every Hour, as no Time is limited when the Rent} ©; 49 
mould be paid; and the Court was the more inclined to think it : void, Herrir 

| | | | | eſer- 


« (4) Df the ſeveral Kinds of Rents: And herein, *Pagz335 
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Reſervation, from its being on a Leaſe at Will, where the Time of Pap. 
ment of the Rent ſhould be very certain, as the Tenant by holding over 3 
Day muſt pay the Rent of the next Quarter. | EE CE T- 
Co. Lit. 22, The Services implied are ſuch, as the Law obliges the Tenant to per. 
23. form when there are none contradted for in the Grant; and theſe ure 
| more or leſs according to the Duration of the Gift; as at Common Lay, 
before the Statute Quia emplores terrarum, if the Tenant made a FPeoff. 
ment in Fee without any Reſervation of Services, the Feoffee held by the 
fame Services by which the Feoffor held over ; becauſe the Services beins 
by an Incumbrance on the Land, which the Tenant could not diſcharge 
without his Lord's Conſent, muſt follow the Land into whoſe Hands ſoeyer 

it comes. | = 5 | . 
Lit. Sect. 19. So when after the Statute de Donis the Feudal Right of Reverter was 
turned into a Reverſion in the Feoffor, the Law obliged the Tenant in 
Tail to do the ſame Services to the Donor, which he was obliged to by 
his Superior Lord; becauſe this was an Eſtate of Inheritance which poſſi- 
bly might have continued for ever. 5 5 . 
Co. Lit. 23. Hence it is, that if 4. ſeiſed of two Acres, one holden of B. by 
| Knight's Service, and 124. Rent, and the other of C. in Socage and 64. 
Kent, makes a Gift in Tail of both Acres, without any Reſervation, 
*Page336* though the Donor has but one Reverſion, yet the Donee held by two 
diſtinct Tenures and different Services, and purſuant to the Tenure and 
the Services, the Avowry of the Donor muſt be ſeveral ; becauſe the Do- 

nee muſt hold as the Donor held over. 3 85 5 
Co. Lit. 23. 80 if there be Lord Meſne and Tenant, and the Meſne holdeth by 
| 124. Rent, and the Tenant by 4d. the Tenant makes a Gift in Tail with- 
out any Reſervation, the Donee ſhall hold by the 4d. Rent, becauſe his 
Donor holdeth of the Meſne by that Service; and if the Donor die with- 
out Iſſue, by which the Reverſion eſcheats to the Meſne, then the Donee 
muſt hold by 124. becauſe his Tenure 1s then of the Meſne ; and the 
Tenant muſt hold by the fame Services which his Lord holds over. | 
Co. Lit. 23. But the Law did not make this Conſtruction on Leaſes for Lives or Years, 
| for if the Leſſor made no Refervation, the Law implied none, except 
Fealty, which every Tenant that has any determinate Intereſt muſt do; 
becauſe it is neceflary there ſhould be ſome indicium of the Tenure ſince 

= all Lands muſt be held of ſome Body. VVA 

2 Inſt. og. But ſince the Statute Quia emptores terrarum, if a Man makes a 
Feoffment in Fee, or Leaſe for Life, or a Gift in Tail, Remainder over 
in Fee; the Feoffee {hall hold of the ſuperior Lord by the ſame Services 
which the Feoffor or Donor held; for by that Act the Tenure upon ſuch 
Donations mutt be of the capital Lord, and not of the Feoffor ; where- 
fore upon ſuch Grants there can be no Rent-Service reſerved at this 
Day to the Feoffor, becauſe the Feoffee is not obliged to ſwear Fealty to 
him, inaſmuch as he is not in his Homage, and conſequently not obliged 
to do any Services to him for Lands which he holds of the capital 


Lit. Se&. But ſince the Statute, if a Man makes a Leaſe for Life, or a Gift in 
214. Tail, ſaving the Reverſion to himſelf, with the Reſervation of Rent or 


other Services, this is a Rent-Service, for which the Law gives the Donor 
or Leſſor a Remedy by Diſtreſs, as before the Statute ; for neither the 
Leſſee nor Donee is Feoffatus within the AQ, becauſe there is a Reverſion 

in the Donor ſufficient to ſupport the Tenure of him. | 
Lit. Sect. Therefore in the Caſe of a Feoffment in Fee, or Leaſe for Life, the 
215, - Remainder in Fee; if the Feoffor reſerves a Rent, ſuch Rent is Seck, 
1.00: 24151- becauſe it is unprofitable to the Feoffor, he having no Remedy for the 
css. Recovery of it; the Reaſon whereof is, becauſe the Land out of which 
Plow. 134 . | | the 


CD. 0 


other is a 


1 R» 8 ͤ; 
the Rent is reſerved is not held of the Feoffor, and conſequently the Feoffee 
is not obliged to the Oath of Fealty to him for Lands which are held of 


another; and where there was no Fealty due, there could be no Seiſure by 
the old Law for Non- performance of the Services, and conſequently no 


Diſtreſs without the particular Proviſion of the Parties; and hence the true 

Reaſon appears, why to a Rent-Service a Power of diſtraining is inſepara- 

bly incident by the Common Law, without any Clauſe in the Leaſe or 

proviſion of the Parties. 1 5 | | X 
2. Of a Rent-Charge, 


Where a Man ſeiſed of Lands grants by | a Deed Poll or Indenture a Vide Title 


yearly Rent, to be iſſuing out of the ſame Land to another in Fee, in Tail, undiq. 


for Life or Years, with a Clauſe of Diſtreſs, this is a Rent-Charge, be- 
cauſe the Lands are charged with a Diftreſs by the expreſs Grant or Pro- 


viſion of the Parties, which otherwiſe it would not be. ; 
So if a Man makes a Feoffment in Fee, referving Rent, and if the Lit. SeQt. 


Rent be behind, that it ſhall be lawful for him to diftrain, this is 8 _ 

Rent-Charge, -the Word Reſerving amounting to a Grant from the, * 18 
Feoffee. 1 ho | Plow. 134. 

* A Rent granted for Equality of Partition by one Coparcener to an- * page 337 

Best Che and diſtrainable of common Right without Lit. Sect. 25 U, 

Clauſe of Diſtreſs; and although there be no Tenure of the Siſter who 26 2.—80 if 


grants it; for as the Law for the Conveniency of Coparceners allows of 2 Rent be 


Widow out 

of Lands, 

whereof ſhe 
is dowable, Co. Lit, 169. 


| ſuch Grants, it muſt conſequently give a Remedy to the Grantee for the Sranted to 2 


Recovery of it. 


3. Of a Rent-Seck. 


A Rent-Seck is fo called, becauſe it is unprofitable to the Grantee, as Lit. Sect. 
before Seiſin had he can have no Remedy for Recovery of it; as where a 215, e 
Man ſeiſed in Fee gtants a Rent in Fee for Life or Vears, or where a Man 2 wu 


makes a Feoffment in Fee or for Life, Remainder in Fee, reſerving Rent {cw 104. 


without any Clauſe of Diſtreſs, theſe are Rents-Seck ; for which, by the Cro. Eliz. 


Policy of the ancient Law, there was no Remedy, as there was no Te-656- 


nure between the Grantor and Grantee, or Feoffor and Feoffee, and con- 


ſequently no Fealiy could be due. | 


If a Man grants a Rent out of three Acres, and grants over, that if7 Co. 52. 


the Rent be arrear, that he ſhall diſtrain for the Rent in one of the Co- Lit. 147. 


Acres, this is one intire Rent, but it cannot be a Reat- Charge for the 


Whole, becauſe the greateſt Part of the Land out of which it iſſues is 


not chargeable with any Diftreſs for the Recovery of it, and denomi- 
natio ſumenda a majori, therefore it is taken to be a Rent-Seck, for 
which, by the Words of the Grant, the Grantee may diſtrain in the 
third Acre; for, whenever the Remedy by way of Charge for the Rent 
is not commenſurate to the Rent, the Rent is called Seck, and the 


5 Charge is only appurtenant or appendant to the Rent, and does not give 


it its Denomination; and the Reaſon is, becauſe if ſuch original Grant 


ſhould be loſt and worn out by Time, and a Man were to preſcribe for it, 


if he were to give it the Denomination of a Charge, it would graſp more 
Land than was originally intended to be charged; and therefore the Law 
binds them down to the Denomination of the Rent as Seck, and to ſet 


forth the Charge as an Appurtenant, that by Length of Time no more 


mould 


25 
N IE 
$Y 


n 
n 


— 
8 


. 


1 * 1 — ! f 


„ SI 
EY * Oe 4% 
* 8 N 


I. - gk 
3 


2 2 "ap 
n 


A 


Ls . 
> he * 
<< = VA 


_— Cz 


22 — Eta þ 
3 f - - 
- Ws CC -——_ = — = 
1 — - 2 = 2 — — nm — 
— oe. — J - — 4, EI 
— - L 4 un” . * — 
— — .% — — 
* 


= wer — 
— 


— 
RO — — 8 
pr, 2 


—— 


= = > : 
IE. Ti ER 
LC — — Ss, 
Sis Xe Eo Sn 
8 
SDL 
— ps — 


— 
— 
— 


2 — _— l e 
= De - — - - * — + —— — » 
222 2 
- . — * - I 
_ — — — _ 22% n 2 
— * 2 . - = 
| b * 2 * — — 
1 — TN IL os £ — 
. — 2 
— 


2 — 
— — 
* 
” — 
— 2 
2 —— 
ED 


— 


— 


— — 


— 

—— — 
— 
—_ 


* 

* 

* 

0 4. 
i 
1 
#7? 

vs 

\ + 
£3 

L * 

is 
l 
Nin 
155 ; 

47H 

4 

, * 
1 
1 
ys 
5) 
$7 t/1] 
11 
F 
1 
1 
16 

J 
iT 
17 
19 
. 
N 
1 
N 

in 
1 


— — r EY 


ä — 


. — — — oe 


” — 
. — " PO IDS US * 


— — — 


— —ͤ— 


— - = - - - — —  — 
- — ˙— How — — — — 4 
— LI — — - — — — — trot —————v— — — 


_ Cro, Jac. 


And. 26, 
Moor 116. 


mould be comprehended in the Charge, than was originally intended in 
the Grant of that Charge. = Es 
Co. Lit.147. So it is, if a Rent be granted to two and their Heirs out of one Acre, 


b 


7 and that it ſhall be lawful for one of them and his Heirs to diſtrain for 


it, this is a Rent-Seck, and the Diſtreſs given to one is only an Appur- 
tenant to the Rent; and this comes within the Reaſon of the former 
Caſe, becauſe hoth the Grantees have not a Remedy by way of Charge 
commenſurate to the Rent granted; but if he to whom the Diſtreſs was 
not limited dies, the Survivor ſhall diſtrain, becauſe the whole Rent is 
then in him, and the Remedy by Diſtreſs, which was given to him and 
his Heirs, ought in Reaſon :0 be extended to the Recovery of the whole 
_ given, and he is now in Seiſin of the whole Rent under the firſt 
f Grant. 8 1 | 
Lit. Set. But if a Rent Seck be granted, and the Grantee has Seiſin of the 
236. Rent given to him, as by the Payment of a Penny, Fc. and afterwards 
ho the Grantee is diſſeiſed of it, or is denied Payment, which is a Diſ- 
"= | N in Law, the Grantee may, at Common Law, maintain an Aſſiſe 
| or it. - | 8 5 125 
Moor 626. And it hath been ruled in Equity, that where an Annuity was deviſed 
3 Chan. Cp. by Will to A. and the Land ſubject to the Annuity to B. that B. ſhould 
92. give Seiſin of the Rent-Seck to 4. that he might have Remedy for the 
| key of it at Common Law, it being the original Intention of the 
„Gift, that the Deviſee ſhould have ſome Benefit from it. | . 
Page 338 * So when a Bill was brought for 3 J. for a Rent of 55. Arrear for 
Chan, Cz. twelve Years, the Equity of the Bill being that the Deeds by which the 


339. Galſet Rents were created were loſt, and conſequently no Remedy for the Rent 


ue. at Law; and the Court, upon the Plaintiff's proving conſtant Payment till 


the laſt twelve Years, decreed the Defendant to pay the Arrears and grow- 
ing Rent; for ſince by the Payment it was evident the Plaintiff had a Right 
to the Rent, and that he could not without his Deeds make a Title at 
Law, therefore the Court decreed the Defendant to pay the Rent, and ſo 
ſubjected his Perſon, which poſſibly might not have been liable by the 
Deed that created the Rent. 

And now by the 4 G- 2. cap. 28. it is enacted, That all Perſons ſhall 
* have like Remedy by Diſtreſs, and by impounding and ſelling the ſame 
* in Caſes of Rents-Seck, Rents of Aſſiſe and Chief Rents, which have 
* been anſwered or paid for three Years within the Space of twenty Years, 
„ before the firſt Day of this Seſſion of Parliament, or ſhall be hereafter 
created, as in Caſe of Rent reſerved on a Leaſe.” | 


— —— 


(B) Out of what Things a Bent may iſſue. 


Co. Lit. 47. I. is laid down as a general Rule, that no Rent can iſſue out of any in- 
2. 142. . corporeal Inheritance which lies in Grant, becauſe they are ſuch Things 
| in their Nature as a Man can never recur to for a Diftreſs. 
Cro. Jae. As (a) a Common which was originally granted for the Benefit of the 
679. Beaſts of every one of the Tenants, and therefore cannot be liable to a 
Noy 60.— Diſtreſs by the A& of any particular Tenant, as the Right of Common 
(e) So of a whichevery Man has runs through the whole Common, and no particular 
Warre? Tenant has a Right to one Part more than another, it follows that no (3) 
1 | e | Diftreſs 
3 Leon. 1. | . . . TI ; 
So of a Piſcary. Co. Lit. 144. (3) Thongh à Rent cannot, for the Reaſons herein mentioned, 
iflue out of a Common, yet by the 11 Geo, 2. c. 19. ſ. 8. it is enacted, That it ſhall be Jawful for 
DA | 5 every 


j 


have Remedy by Diſtreſs for all the Arrears. 


RR m „ 


Diſtreſs can be taken thereon, nor can the Recognizors of the Aſſize have 
the View of any particular Part to which the Grantee of the Rent hath hg 
a Right, and therefore cannot put him in Seiſin of the Rent by a Twig or Steward; 
a Turf, | | | : Bailiff, Re- 
| ceĩver, or 


other Perſon impowered by him, to ſeiſe as a Diſtreſs for Rent any Cattle or Stock of their Tenants 
feeding upon any Common appendant or appurtenant to any Part of the Premiſſes demiſed, 


every Land- 


80 Rent cannot iſſue out of a Rent, for the Statute of Weftm. 2. Bro. M e. 
(13 Ed. 1. ftat. 1.) gives an Aſſiſe in certo loco capiendo; but a Rent can- pl. 2. 
not be put in View. | | pn | 

So it is of Tithes, for a Reſervation of Rent upon a Releaſe of them is 5-Co. 3. 
not good, becauſe there is no Place upon which the Diſtreſs can be taken, ci. Car. 
nor any Land to be put in View to the Recognitors, or of which they may 73. 
give him Seiſin. | | | 


But it has been decreed in Equity, that where a Rent-Charge of 20/7. Char. Ca. 


was deviſed out of a ReQtory, the Glebe whereof amounted but to 40s. 79. Thern- 
per Annum, that the whole Rectory ſhould be liable to the Payment of the 1 v. Ale 
Rent; and the Proprietor of the Rectory was decreed to pay the Arrears CO 


of the Rent and Coſts. | 


A Rent cannot iſſue out of a Hundred, Fair, Office, Ce. for theſe; Co. 23. 
were inſtituted for particular Purpoſes, and are for publick Utility. So Noy 60. 
of an Advowſon, in which the Patron has no Intereſt but to appoint 
an able and fit Perſon to the Church, without making any Profit to 
But though a Reverſion or Remainder be incorporeal, and can paſs *Page 3 39 
only by. Grant, yet a Rent reſerved upon a Grant of them is good; for 10 E. 4. 4. 
though the Grantor has no Remedy for them during the Continuance of Bro. Title 
the particular Eſtate, yet fince they relate to Lands. which were originally Ont 5 47. 
granted to make Profit of, the Judges have gone as far as they could N 08 


purſue the Intention of ſuch original Donations, and therefore have ad- 8 


mitted ſuch Reſervations to be good immediately, ſince the Lands in which Capers Caſe. 


the Grantor had the Reverſion were originally given for that Purpoſe, vig Co. Lit. 47. 
to make Profit of; and this Conſtruction is the more reaſonable, becauſe“ 

in this Caſe there is a Remedy by Dittreſs for all the Arrears, when the 
Reverſion executes by the Determination of the particular Eftate, whereas 

there is no Poſſibility of ſuch Remedy in the Cale of Tithes, Commons, 


So, and for the ſame Reaſon it is, if the Lord grants his Seignory, re-2 Rol. Abr. 
ſerving Rent; for here is a Proſpect, though it be diſtant, of a Remedy by 446. 
Diſtreſs upon the Eſcheat of the Tenancy. : | 8 

So if there be Lord Meſne and Tenant, and the Meſne maketh a Gift Perk. Se, 
in Tail of the Meſnalty, reſerving Rent, this is a good Reſervation, be- $27. _ 
cauſe the Tenancy may eſcheat to the Donee, and then the Donor ſhall 0 Eli. 
Alſo if a Leaſe be made for Years of an incorporeal Inheritance, which s Co. 3. 
lies only in Grant, reſerving Rent, ſuch Reſervation, is good to bind the es 
Leſſee by way of Contract, for the Non-performance of which the Leſ- Gn a 
for ſhall have an Action of Debt, becauſe if the Leſſee undertakes to pay W 
ſuch an annual Sum by his Deed, ſuch Undertaking gives the Leſſor a Ley. 308. 


Right to it, and the Law in all Cafes gives Remedies adequate and cor- 
. reſpondent to every Man's Right. | | 


As when in Covenant, for Non-payment of Rent, the Plaintiff de- La. Raym. 
Clared that he was ſeiſed of Tithes, and by Indenture demiſed them to77. | Da//m 
the Defendant, rendering Rent, which he covenanted to pay, and for” Reeve, 
the Non- payment of which the Plaintiff brought his Action; but the 


| Defendant having pleaded Eviction, to which the Plaintiff demurred, it 


was adjudged for the Defendant ; the Court holding that this was Rent, 
Vor. V. 5 BM” and 
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. )) 
and that the Eviction was a Suſpenſion of it, and therefore that the Plez 
was good. | 75 N 


2 Rol. Rep. If a Man makes a Leaſe of Bluckhacre to commence in Futuro, and of 


467. Fol. M hiteaere to begin in Preſenti, rendering Rent, payable at Michaelmas, 
Halls Cale. before the Commencement of the Term of Bl/ackacre, this is a good Re- 
| ſervation immediately, for it is but one intire Rent, and as ſuch is payable 
according to the Reſervation, „„ | 
2 Rol. Abr, So it is, if a Man grants a future Intereſt in Land, as if it be a Leaſe 
* es for Years, to commence five Years after the making ef the Leaſe, the 
_ eb. Leſſor may reſerve a Rent immediately, becauſe this is a good Contract to 
Plow. 423. Oblige the Leſſee, and to ground an Action of Debt; and the Leſſor may 
likewiſe have his Remedy by Diftreſs for the Arrears when the Leſſee 
comes into Poſſeſſion.  _ TEE | 9 
Co. Lit. 7. A Leaſe of the Veſture or Herbage of Land, reſerving Rent, is good, 
becauſe the Leſſor may come upon the Land to diſtrain the Leſſee's Beaſts 
feeding thereon. . 1 | | 
Co. Lit. 47. Alſo the King may reſerve Rent out of an incorporeal Inheritance, be- 
5 Co. 4, 56. cauſe by his Prerogative he may diitrain in all the Lands of his Leſſee for 
ſuch Rent; and therefore, ſince he has a Remedy for the Rent, there is no 
Reaſon that ſuch Reſervation ſhould not be good, FR 
Will. Rep. But if the King's Tenant makes a Leaſe of the Lands not holden of the 
305. pl 79. King, either for Years or at Will, the King cannot diſtrain ſuch Lands in 
Attorney Ce-the Hands of the Under Leſſee. So if they are extended on an Elegit, 


neral v. 


Mayor of or if they be under Sequeſtration ; but in this laſt Caſe, * upon Applica- 


Coventry. tion to the Court of Chancery, Liberty will be given to diſtrain without in- 
page 340 curring any Contempt of that Court. | : | 


——_ "OA 


(o) Upon what Conveyance a Rent-Service may 
5 be reterved, 1 


10 E. 43. | 'ERE it may be laid down as 4 Rule, that a Rent-Service may be 


21 H. 6. 8. 


| d n C | v Eſtate t he Te- 
CI reſerved upon every Conveyance that paſſes any Eſtate to the 


apy: nant, or enlarges an Eftate already in him; for the Rent being an annual 
2 Rol. Abr, Return by way of Retribution for ſomething given, it follows that where 
449. no Eſtate paſſes by the Conveyance, there ought to be no Retribution or 
Return; beſides, the Thing given was antiently in Nature of a Pledge 
for the Rent. and therefore ought to be ſuch that the Giver might formerly 
have reveſted himſelf ia, and now may have Recourſe to for a Diſtreſs 
upon Non- payment of the Rent; hence therefore it is, that if the Diſſeiſee 
* all his Right to the Diſſeiſor, reſerving Rent, the Reſervation is 

void. | | 


Lit Sen. ö it is, if there be Lord and Terant, and the Tenant holdeth of his 
Dyer 230. Lord by Fealty and 20s. Rent, and the Lord releaſes to his Tenant, 


Mo. 631. or confirms his Eſtate in the Tenancy, yielding to him a Hawk or 

13 Co. 55. Roſe yearly, this new Reſervation is void, becauſe there is no Eſtate 

given to the Tenant, for which he ſhould make that new Retura 

of Service to his Lord; but the Lord upon ſuch Releaſe or Confirma- 

tion may confirm the Tenant's Eſtate to hold by leſſer Services, as 

in this Caſe by Fealty and 5 9. Rent, becauſe by the ſame Reaſon that 

"174 2 may releaſe his Seignory, he may likewiſe: abridge himſelf of Part 
it. 5 1 . . 

8 * . If there be Tenant for Life, and he in Reverſion releaſes to him in Tail, 

kD '9 reſerving Rent, the Reſervation is good, - becauſe. the Tenant's Eſtate is 

T N enlarged 


„„ LS 8 
enlarged by the Releaſe, and therefore the Rent reſerved ought to be paid 2 Rol. Abr. 
in Return for the Inheritance given, and the Leſſor has immediate Remedy 449- 

by Diſtreſs for Recovery of it. So upon a Surrender by Deed, Rent may 


be reſerved. FS 
So if the Lord of a Manor, by Indenture at Common Law, releaſes to 13 Co. 58. 


his Copyholder in Fee, to him and his Heirs, or confirms ſuch Lands to 3 

his Copyholder and his Heirs, reſerving a Rent, this Reſervation is good, Co Lit. 193. 
becauſe the Releaſe or Confirmation enure by Way of Mitter le Eftate, 

to paſs an Eſtate at Common Law to him, where before he had but a 

Copyhold or cuſtomary Eſtate at Will; but upon a Releaſe or Confirma- 

tion, which enures by Way of Mitter le Droit, no Rent can be reſerved ; 

and in the other Caſe, though the Reſervation, be it by Indenture 


or Deed-Poll, be good, yet without Clauſe of Diftreſs it is only a 
Rent- Seck. = | 


So upon a Releaſe that enures by Way of Mitter le Eſtate, as when one Co. lit. 1 93. 


e releaſes to another, a Rent may be reſerved; but Quære, if ſuch 
eleaſe carries the Fee- ſimple, whether ſuch Rent be a Rent. Service, inaſ- 
much as the Releaſee being in from the firſt Feoffor, there can be no 
Tenure of the Releaſor, and conſequently the Rent muſt be Seck, unleſs 
there be a Clauſe of Diſtreſs in the Deed of Releaſe ; tor ſo it is in the 
| Caſe of a Feoffinent in Fee ſince the Statute Quia emptores terrarun, as is 


before obſerved. 
At Common Law no Rent could have been reſerved upon a Bargain“ Page 341 


4 


and Sale, becauſe only a Uſe paſſed, which was not any Eſtate to 2 Inſt, 653. © 


which the Bargainor could have Recourſe for a Diſtreſs; but now by 2 Co. 54. 
the Statute 27 H. 8. (c. io) the Poſſeſſion is executed to the Uſe, and - 144. 
therefore the Bargainor may now have Recourſe to the Land for a Co. Eliz. 


Diſtreſs. | 598 · 


There can be no Rent reſerved upon any Conveyance, that enures by 2 Rol. Abr. 
way of Extinguiſhment of the Eſtate of the Grantor, becauſe in ſuch Caſe $49. out ſee 
there is no Reverſion left in him to create a Tenure ; and therefore, if a 2 
Leſſee ſurrenders his Eſtate, reſerving a Rent, the Reſervation is not 
good; but this Caſe put by Roll muſt, it ſeems, be underſtood of a Leaſe, Lev. 80 
for Life; for ſuch a Reſervation may be good by way of Contract, upon Raym. 222. 
a Surrender of a Leaſe for Years ; for when the Leſſor takes an Aſſign- 2 Mod. 174. 
ment or Surrender of the Leſſee's Term, he agrees to take it under ſuch a inten v. 


| | 27 | | _— | * ec Pinkney, and 
jearly Rent; and ſuch Agreement or Contract is a good Foundation for; uw. 6 . 


an Action of Debt, if it be not performed, whether the Agreement be byld. Raym. 


Deed or Parol. 332. Sir Johr 
Brownlow v. Hewly, 


80 if a Rent be reſerved upon 2 Feoffment in Fee, though the F eoffot Carth, 162. 
hath no Reverſion, yet this is a Rent, and recoverable by the Name of 
Rent upon the wage | | „ ER 


(D) By what CUloꝛds a Bent may be reſerved 92 
ee 0 > © BS 


* o 


A Service being ſomething in Retribution for the Land that paſſes, Co. Lit 4). a. 


it muſt be reſerved by ſuch Words as imply a Return of ſomething Ferk. Sect. 
that was not in the Grantor before, in Lieu of the Land given; and "SY 15 
therefore Reddendo, Reſervando, Solwendo, Faciendo, Inde niendo, and ſuch 2 Rol. Abr. 
like, are proper Words by which 3 be reſ red. 1 449. 
1 5 25 "I LIES 5 2 ut 


Vo! 
bet 


| 639. 


0 


v. Viſe. 


2 Rol. Abr. 


449. 


Perk. Sect. 
650. 


449. 


4386. 


Perk. Sect. But if a Man makes a Leaſe of Lands, except 124. or præter 12d 


E 


N 


T. 


Rent, theſe are no good Reſervations, becauſe theſe Words are only pro- 


So it is, if a Man makes a 
good Reſervation, becauſe there can be no Saving of any Thing not in 


per to reſerve to the Leſſor Part of ſomethin 
otherwiſe paſs by the Leaſe. 


g in Being, and which would 


Leaſe, Salve or ſaving 205. Rent, this is no 


Being; conſequently a Rent-Service being a Return of ſomething not in 


in their moſt extended Significat 


in Eſſe. 


But if there 


the Leſſor, in lieu of the Land given, cannot be reſerved by Words, that, 
ion, can only preſerve ſomething already 


be Lord and Tenant by Knights Service, and the Tenant 


makes a Gift in Tail, to hold by a Penny, Salvo forinſeco Serwitio, that is, 
faving to the Tenant ſuch Service by which he held the Land of his Lord; 


this is good to make the Donee hold by Knights Service; for though the 


Tenant had not that Service in himſelf, before the Gift, yet it was a Ser- 
vice in Being, for the Tenant was obliged to do it to his Lord; and there. 
fore it is but reaſonable that he might ſave that Service to himſelf which 


he was at the Time of the Gift obliged to perform to another. 
2 Rol. Abr. So it is, if there be Lord Meſne and "Tenant, and the Meſne holds by 


Knights Service, and the Tenant by Socage; if the Tenant makes a Gift 
in Tail reſerving Rent, and ſaving the Knights Service, the Donee in this 
Caſe likewiſe ſhall hold by Knights Service ; becauſe this Service was in 


Being and chargeable upon the Land at the Time of the Gift, though the 


Tenant was not obliged to it himſelf, and therefore * may be reaſonably 
*Page 342 faved to him who parts with the Land upon which they were beſore 


By Articles of Agreement 


becauſe by 


the Publick, and the Donee nat i 
under ſuch Charge. 


\- Chargeable ; and the rather becauſe ſuch Conſtruction is molt beneficial to 
njured ; becauſe he willingly takes it 


indented between A. and B. it is covenanted 
and agreed, that A. doth let Blackacre to B. for five Years from Michael. 
Harrington mas following; provided always, that B. ſhall pay at Michael mas and 
Lady-day 10l. by even Portions yeatly ; this Prowiſo is a good Reſerva- 
tion of the Rent; for as the Words amounted to an immediate Demiſe of 
the Lands, ſo the Rent, which is but a Retribution for the Land, ought 
to be paid immediately; and it cannot be conſtrued to be a Sum in groſs, 


the Words of the Articles (which being indented are the 
Words of the Parties) it is to be paid Yearly. | 


Plow. 1 *. If Lands be leaſed to A. and he covenants and grants to render and 
Cro. Car, pay for the ſaid Lands every Year, during the ſaid Term, to the Leſſor, 
his Heirs and Aſſigns 101 this amounts to a Reſervation. So it 1s, if the 


207 


Rol. Rep. 80. 
Cro. Jac. 


98 


Leſſor covenants that the Leſſee ſhall hold and enjoy the Land, and the 


Leſſee in Conſideratione præ miſſorum covenants to pay to the Leſſor, his 


2 Boll. 281. Heirs and Aſſigns, an annual Rent of 10/. during the Term; for here 


Jon, 231. the Rent is plainly given as a Retribution for the Land which the Leſſee 
holds; and this being by Indenture, the Words are looked upon to be 
ſpoke by both Parties, and theſe may reaſonably be conſtrued that the 
Leſſor in Conſideration of the Land demiſed, reſerves the Rent agreed on 
by Way of Retribution or Return ; and therefore it has been adjudged, 


that ſuch Rent goes with the Reverſion to the Heir; and the Executor of 
the Leſſor ſhall never recover it by way of Covenant. | 
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(E) How ſeveral Rents map be reſerved in the 
e ſame Deed. 


1 TERE the Difference is to be obſerved between a Rent reſerved intire Hob. 172. 


in the Reddendum, upon a Demiſe of ſeveral Things in the ſame s Co. 54. 
Leaſe (for there though the Rent be aſter apportioned to the particular Moor 51, | 
Parcels leaſed, yet the Reſervation ſhall be taken as one and intire) and #2 rs 
where the Rent is not at firſt reſerved intire, but upon the Reſervation is Cale. 
ſeveral and apportioned to the ſeveral Things demiſed ; for Inſtance, If a 
Leaſe be made of ſeveral Houſes, rendering the annual Rent of 5/. at the 


two uſual Feaſts, vis. for one Houle 3/7. for another 10s. and for the 


Reſt of the Houſes the Reſidue of the faid Rent of 5/. with a Clauſe of 

Re-entry into all the Houſes for Non-payment of any Parcel of the Rent ; 

this is but one Reſervation of one intire Rent; becauſe all the Houſes 

were leafed, and the 57. was reſerved as one intire Rent for them all, and 

the viz. after does not alter the Nature of the Reſervation, but only de- 

clares the Value of each Houſe. | e N | | 
hut if the Leaſe had been of three Houſes, rendering for one Houſe 3/. Dyer zog. 
for another z2cs. and for the third 208. with a Conditition to re-enter in alls Co. 55. 
for the Non-payment of any Parcel, theſe are three ſeveral Reſervations, 1-* * 
and in the Nature of three diſtin Deiniſes, for which the Avowries muſt e r 


| likewiſe be ſeveral ; for each Houle in this Caſe is only chargeable with its 


own Rent, the intire Sum not being at firſt reſerved out of all the Houſes 
demiſed, and afterwards apportioned to the * ſeveral Houſes, according *Page 343 
to their reſpective Value, as in the former Caſes; but the particular Sums 
are at firſt reſerved out of the ſeveral Houſes; and therefore the Non- 
payment of the Rent of one Houſe can be no Cauſe of Entry into 
another. ” 1 | | 
So if the Lord had reſerved out of one Houſe 37. during five Years, and g Co. $5. 
20s. out of another Houſe during ten Years ; and 20s. out of the third 2 Rol, Abr. 
Houſe to. commence ten Years after, theſe are diſtin Reſervations and 448. | 
ſeveral Demiſes; and each Houſe is ſubject to a Diſtreſs but for its own 


Rent. | 


Tenant in Tail demiſed the Site and Demeſnes of a Manor which had Cro. Eliz. 
accuſtomarily been let, and alſo all the Manor, and all Lands and Tene- 341 
ments belonging to it; habendum the ſaid Site and Demeſnes, and allo the ee v. 


ſaid Manor and Premiſſes for twenty-one Years ; yielding and paying for 


the ſaid Site and Demeſnes 10s. and yielding for the ſaid Manor and Premiſſes 
20s, this was adjudged a good Leaſe for the Site and Demeſnes which had 
been accuſtomarily let ; but for the other Parts of. the Manor not uſually 


let the Leaſe was void 5; and the whole Leaſe was not held to be void, It was void 
| becauſe that theſe were ſeveral Reſervations, and fo in nature of ſeveral?) 3 4 52 


Lea ſes. | 


lf a Leaſe be made of two Manors, habendum one Manor for 20s. and 4 Leon. 30 


the other Manor for 105. theſe are ſeveral Reſervations, and each Manor 


the Parties ſhould agree that the Demiſe ſhould continue, then to have z 
and to hold the ſame for three Years, reddendo inde annuatim durante Lefield's 
dito termino 40s. this is one intire Reſervation, as well for the firſt Year as Cate. 


for the three Years ; for the Words dicto termino extend to both Terms 


indifferently. 
And as there may be ſeveral Reſeryations in the ſame Leaſe by the Moor 202, 


Words of the Parties, ſo there may be by Act of Law; as where a * 
SE = BR or 


1 2 Jon. 109. 
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. R E N 1 | 

for Life is made to an Abbot or Biſhop in their publick Capacities, and 
to F.S. reſerving a Rent, the Leſſees are not Jointenants but "Tenants in 
common; and therefore the Reſervation of the Rent muſt be ſeveral, ang 
the Reverſion,to which the Rent is incident, muſt follow the Nature of 
the particular Eſtates on which it depends, and therefore muſt be ſeveral 


90. | 

Lit. Se. So it is, if there be two Tenants in Common, and they + make a Leaſe 
nn though "made. by fs 
ITY. 7 Words, ſhall follow the Nature of the Reverſion, which is ſeveral in the 
Moor 202. Leſſors; and therefore they ſhall be put to their ſeveral Aſſizes if they 
F Tenants be diſſeiſed, as if there had been diſtin Reſervations ; but if the Refery. 
3 ation had been of a Horſe or Hawk, which is not in its Nature ſeverable, 
2 jointLeaſe, then for the Neceſſity of the Caſe the Law admits them to join in one 
ſee 3V. 44s. Aſſiſe. | | Mm | 

and 2 wil 7 
232. | 


(F) Df the Days of Payment, 

Hob. 172. HESE are either by the particular Appointment of the Parties in 
| 1 ys the Deed, or by Appointment of Law in Default thereof ; and 
N here it is regularly true, that the Law will never controul the expreſs 
221. Appointinent of the Parties, where ſuch Appointment will anſwer their 
Intention; but though there be no particular Days mentioned in the 
Deed for the Payment of the Rent, yet if the Manner of ſuch Appoint— 
*Page 344 * ment will not fully anſwer the Deſign of the Contract, the Law in ſuch 
Caſe wili alter or tranſpoſe the Words of the Deed ; becauſe it is the 

great End of the Law to execute all Contracts, however unwarily or in- 

- artificially framed, according to the Purport and true Intention of the 

Parties upon the Whole Deed ; thus for Inſtance, If J. makes a Leaſe 

to B. the 6th of Auguſt, rendering yearly the Rent of 403. at the two 
Feaſts of the Year, iz. at Lady-day and Michaelmas, by equal Portions ; 
though in this Caſe, by the Appointment of the Parties Lady-day be the 
firſt Term mentioned, yet the firſt Payment ſhall be made at Michaelmas 

(e) That the enſuing the Date of the Leaſe ; for without ſuch (a) Tranſpoſition the 


marſhal the ſerved annually, and the Leſſor would loſe the Profits of one half Year, 


l 1 - Roel Rep, if the Rent was not payable at the firſt Michaelmas ; for then the Leſſee 
| ws - 213. muſt enjoy the Land from the Date of the Leaſe to the firſt Michaelmas, 
14 5 Co. 102. without paying any thing; and fo likewiſe from the laſt Lady-day of the 


3 Bulſt. 328. Term to the Expiration of+it ; becauſe though the Leaſe ended in Auguſt, 

yet the Payment was not to be made till Michaelmas, before which the 
Leaſe expires. **V*V | 

2 Rol. Abr. If a Man makes a Leaſe the firſt day of May, reſerving Rent payable 


18 40. quarterly; this ſhall be intended quarterly from the making of the Leaf: ; 
1 | for if the Beginning of the Quarter ſhould be conſtrued to be any other 
_—_ Day than the Date of the Leaſe, the Leſſor would loſe the Profits of his 


Land for ſome Time, and confequently-not have a quarterly Payment 
during the Continuance of the Leaſe; or the Leſſee would be obliged to 


Lands. 5 


4 2 Rol. Abr. If a Leaſe be made for Years, provided that the Leſſee ſhall pay for 
; ly * 44% it at Michaelmas and Lady day 10 l. by even Portions during the Term; 


tho' this Rent be not made payable yearly, yet the Law conſtrues it to be 
ſo, becauſe it is payable at the two Feaſts during the 'Ferm ; and then 
conſequently it muſt be paid yearly, becauſe if there be an Omiſſion of 


Law will Intention of the Parties could never be fulfilled ; becauſe the Rent is re- 


pay a Quarter's Rent beiore he had received a Quarter's Profits of the 


wed o® © 
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, Feaſts, or within ten Days, it ſhall be conſtrued at the End of every B 


4 8 ® 
the Payments any one Year, during the Leaſe, it is not paid at the two 


Feaſts during the Term. ; | | . 
If a Leaſe for Yeais be made, rendering Rent at the four Feaſts, with- Sid. 316. 


| out ſaying yearly, yet this ſhall be conſtrued to be yearly duting the 


Term, | | - | 
So if the Rent had been payable yearly, without faying during the Term, Moor 459. 


yet the Payment mult be made every Year curing the Continuance of the 


Leaie. 8 | | | | 
A leaſe reſerving Rent pro quolibet Anno is all one as if it had been Lutw. 231. 


made payable annually, and then it is to be paid at the End of every 


Ycar. | | | | 
A (a) Rent generally reſerved is payable at the End of the Year, but (a) Latch 
) it Rent be reſerved annuatim durante termino prædictio, the firſt Pay- my Bulſt 
ment to begin two Years after, this controuls the Words of Reſervation. "A, 5 
So (c) if a Rent - is made payable yearly, during the Time the Leſſee ſhall (e] Lit. Rep. 
enjoy the Land, the Leſſor cannot demand this Rent half-yearly, but muſt 1 
wait to the End of the Vear. | Hetl. 83. 

If a Man grants a Rent of 101, to another, payable at the two uſualz Rol. Abr. 
Feaſts of the Year, this ſhall be intended by equal Portions, though it be Ng 
not ſo mentioned in the Deed ; becauſe where there are two ſeveral Days 5 
appointed for the Payment, it is the moſt equal Conſtruction that a Moiety 
of the Rent ſhall be paid at each Day, "+ 8 | Xa 

And if a Leaſe be made, rendering Rent at the two uſual Feaſts in the? Rol. Abr, 
Year, without ſpecifying what Feaſts in certain, the Law conſtiues ſuch * 525 
Payments to be at Michaelmas and Lady-day ; becauſe theſe are the uſual Ts 
Days appointed in Contracts of this Nature for ſuch Payments. | 

* Leflee for Life made a Leaſe for twenty Years if he fo long lived, „Page 

f f a ers | 8e 345 

reſerving yearly, during the 'l'erm, 160/. at Michaelmas and Lady day by 10 Co. 127. 
equal Portions, or within thirteen Weeks after every of the ſaid Feiſts ; if Clin“ Cale. 
the Leſſor dies after Michaelmas and within the thirteen Weeks there is ©: ”= 
no Rent due for the laſt half Year : Becauſe the Leſſee has Election in 88 Elz. 
this Caſe either to pay the Rent at Michaelmas, or at any Time during the 380, 563, 


thirteen Weeks; and if it be not paid at Michaelmas, it is then the tame 575: 


as if the Rent had been made payable thirteen Weeks after Miebaelmas 4 Leon. 24. 


only; and conſequently the Leſſor gs and the Leaſe thereby deter- 
mining before the Rent became due, the Leſſee ſhall not be obliged to 
make any Return or Retribution for a Thing he has not enjoyed to the _ © 


Day he was to make the Retribution. F + At the 
Death of 


ras for Life a proportionable Part of the Rent ſhall be paid to the Executors. 11 Geo. 2. c. 19. 
Ihe | | „ | 


But if Tenant in Fee makes a Leaſe for Years to begin at Michael. Cro. Jac. | 
mas, rendering 1001. per Annum at Michae/mas and Lady day, or with- _ 785 
in ten Days after every Feaſt ; it ſeems, by the better Opinion, MM, 
the Rent is due the laſt Michae/mas-day of the Term, without any Re- 2 a. 


gard to the ten Days ; for the Reſervation being annually at the two 220. 
uiſt. 1. 


ten Days during the Term, as moſt agreeable to the Defign of the Con- ror es wy 
tract; and therefore the Law rejects the ten Days after the laſt Feaſt, * * 
becauſe the Term ending at Michaelmas, there cannot be ten Days after 
it during the Term for Payment of the Rent; and this Conſtruction 
is the more reaſonable, becauſe to give the Leſſee his Election to make 
the laſt Payment either at Michae/mas or within the ten Days, as in the 
former Caſe, were to put it in his Power to avoid the Payment of the 
laſt Half- Year's Rent; for if it were conſtrued not to be due till the 


End of the ten Days, the Leſſor could never oblige him to pay it, be- 
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cauſe then the Term would be ended before the Rent became due; but 
the Addition of the ten Days was only to inlarge the Time of Payment but 
not to prevent the Payment, or to remit any Part of the Rents. 


M. 2 Car. 2. 


l Debt upon an Obligation, Condition that whereas the Plaintiff had 
2 KE. demiſed to the Defendant all the Tithes of W. which if the Defendant 
| 5. ſhall peaceably enjoy from 20 February 1661, uſque or until Michaelmgy 


3 Keb. 334. 1668, the ſaid Defendant paying every Half- Year the Sum of 30 J. viz, 

8. C. on the 29th Day of September and Lady day, or twenty-one Days after 

| each Feaſt during the Term, that then, &c, and Breach was aſſigned 

in Non-payment of the Rent at Michaelmas 1668, to which the De. 

fendant demurs, becauſe the Enjoyment being to be u/que or until 

Michaelmas 1668, this excludes Michaelmas-day ; and ſo the Term is 

ended before Michaelmas 1668, and then no Rent can be due at 

Michaelmas. But the Court were clear of Opinion that Michaelmas-day 

in this Caſe was to be taken incluſively ; and Hale cited the Earl of 

Northumberland's Caſe, who declared on a Demiſe at Will, rendering 

Rent at Michaelmas and Lady-day, and declared that the Defendant en- 

Joyed the Land u/que Feſtum Sancti Michaelis, and demanded Rent due 

at Michaelmas ; and there it was moved, that 4% ue Feſtum excludes the 

Feaſt; and theizfore the Will being determined before the Feaſt, the 

Rent was not due; but 'twas there ruled that / ue included the Day; 

and they ſaid, that Agreements were not to have ſuch Conſtructions as 

Pleadings, but to be taken according to the Intent of the Parties, and being 

uſque ſuch a Day, the Day ought to be commenced before the Time is 

come ; and they agreed that the Reſervation during the Term goes to both 

Feaſts, wiz. 20 February 1661, and Michaelmas 1668, and that the 

Word v/que ſhall be taken incluſively; for without ſuch Conſtruction no 

| Rent would be then due, becauſe the Term would be ended before 

Ca) 3 Leon. Michaelmas ; and they relied upon the Caſe in (a) Leon, and though 

there be Election given to pay on the ſaid Days, or twenty-one Days after, 

#Page 346yet this is not material when the laſt Feaſt * comes, for then it is abſolute- 
ly due on that Day; and though () Cro. Eliz. and Telv. ſeem contrary, 

(5) co. Eliz. Jet they were not regarded, for otherwiſe the Leſſor would loſe the laſt 


ese Quarter. 5 


Yeiv. 74. | 
Umble V. Fiſber. 


2 Ld. Raym. In Debt for Rent the Plaintiff declared on a Demiſe, bearing Date the 
O19» 596. 25 Aug. 11 V. 3. for ſeven Years from the 24 June before, paying quar- 
flo 4 terly at the four moſt uſual Feaſts in the Year, or within twenty-one Days 

Mod. 96. after each of the ſaid Feaſts, 3/. 10s. the firſt Payment to be made at 
F v. Michael mas next enſuing the Demiſe,  &c. and further declared that 14 /. 
Pinſents of the ſaid Rent was in Arrear for one Year ended the 24 December 13 
M,. 3. for which, Cc. to which the Defendant demurred ; and it was 
objected that the Year did not end the 24 December, but at St. Thomas's 
Day, according to the Reddendum, which is 21 December; which the 
Court admitted, and held, that where ſpecial Days of Payment are li- 
mited by the Reddendum, the Rent mult be computed according to the 
Reddendum, and not according to the Habendum ; and that the Computa- 
tion of the Rent, according to the Habendum, is only when the Redden- 


dum is general, vis, yielding and paying quarterly ſo much Rent. 


(q) To 


ut 


ans — 


2 


— fa »y Fo» 


Ld 3 os Mila... or <2 


; Hd Littleton's Text is to be laid down as a ſure Rule, that no Lit. Sed. 
Feo 


could be no Danger of Maintenance in this Caſe, there being no Perſon ſo 
great and powerful in the Kingdom as the King himſelf, who parted with 


RD EL. 


(6) To whom Rents may be reſerved oz 


granted, 


Rent (which is properly ſaid a Rent) may be reſerved upon any 346. 
fment, Gift, or Leaſe, but only to the Feoffor, Donor, Leſſor, "px aac 
to their Heirs, and in no Manner may it be reſerved to any Stranger; 
and the Reaſon of the Rule is, becauſe the Rent is ſomething paid by 
way of Retribution for the Land, and therefore can only be made to 


him from whom the Land paſſes ; beſides, the Reſervation to a Stran- 


ger was prohibited to avoid the Danger of Maintenance ; for if that was 


allowable, Perſons might make Reſervations to powerful Men, who might 
extort more from the Tenant than was originally contracted for, 


UNeence it is, that the King has been excepted out of the Rule, and al- Mo. 162. 


lowed to make the Reſervation of the Rent to a Stranger, becauſe there C. 2 


447. 


the Land. | 1 3 
But where the King made a Leaſe of a Houſe belonging to his Houſe- Ld. Raym. 


| keeper of Whitehall, reſerving a Rent to the Houſe-keeper for the Time 36. 


being; though in this Caſe it was admitted that the King might reſetve 
Rent to a Stranger, yet it being here made to an Officer who was re- 
moveable at Will the Reſervation was held ill. 7 

A. infeoffs B. upon Condition that B. and his Heirs ſhall render ;, Sed. 


to C. and his Heirs a yearly Rent of 10% and if he fail of Payment, 345. 
that it ſhall be lawful for 4. and his Heirs to re- enter, this is not in 


Nature of any Sort of Rent, but a Sum in groſs, which the Feoffee 

is obliged to pay to prevent the Re- entry of the Feoffor; for at Com- 

mon = before the Statute of Quia emptores, it could not be good 

as a Rent- Service, becauſe nothing paſſed from C. for which a Reiri- 

bution ought to be made; nor can it be good by way of Rent-Charge, 

becauſe C. hath no Remedy given him by the Deed to charge the 
*Land with it, or otherwiſe to recover it; nor is it a Rent-Seck, be- Page 347 
cauſe though it ſhould be once paid to C. and he thereby have Seiſin of 

it, yet he thall never have an Aſſiſe for the Recovery of it, becauſe the 

Penalty by the Deed is a Re-entry to A. and his Heirs, which for ever de- 


termines it. 


But if 4. and C. in this Caſe had joined in a F eoffment of the Land by Co. PEA 


| Deed, reſerving Rent to them both and to their Heirs, and the Feoffee had 


granted that it ſhould be lawful for them and their Heirs to diſtrain for the 
Rent, this had been a good Grant of a Rent-Charge to them both, be- 
cauſe C. being Party to the Deed has a Remedy by Diſtreſs for the Reco- 
very of it; and when the Feoffee impowers C. to diſttain on the Land, 
ſuch Grant always ſuppoſes that the Diſtreſs, which is in Nature of a 


Pledge, ſhall remain in the Perſon's Hands to whom it is given, till it 


be redeemed by the Payment of the Thing for which it was originally 
taken; - | | RD Ys | 
But where the Huſband, poſſeſſed of a Term for Years in his own Cro. Car. 


Right, joins with his Wife in an Aſſignment of the Term, reſerving Rent 288. 


to him and his Wife, and the Survivor of them, if they ſhall fo long Jon. 398. 
live; and if the Rent be arrear, that it ſhall be lawful for them and? Rol. ans 
the Survivor of them, and for the Aſſigns of the Survivor, to re-enter, 5 Taman. 
but the Wife neither ſealed nor delivered the Deed ; this Rent deter- 2Saund. 360. 


mined 
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2 Rol. Abr. 
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mined by the Death of the Huſband, for it could be no good Reſervation 
to the Wife, becauſe ſne had no Intereſt in the Land to part with, and 
therefore could have no Rent- Service reſerved to her by way of Retribution 
for a Thing ſhe never had in her to part with; nor can this amount to a 
Grant of a Rent-Charge to her, as in the former Caſe of the Feoffment 
it did to C. becauſe here the Wife, having never ſealed and delivered the 
Deed, could be no Party to it ; and there does not appear to have been 
any Clauſe of Diftreſs limited to the Wife by this Deed, as there was to 
C. by the Deed of Feoffment, and conſequently it could not be good as a 
Charge upon the Land; nor is it good as a Rent-Seck in her, becauſe 

iſſuing out of the ferm for Years it muſt in its Nature be a Chattel Intereſt, 
for which no Aſſiſe lies, which is the only Remedy after Seiſin for the Re- 
covery of the Rent-Seck ; nor could the Executor of the Huſband be in- 


and the Aſſigns of the Survivor during the Term, becauſe the Reſervation 

to the Wife was evidently intended to create an Intereſt and Right in her 
to the Rent, and therefore ſhall not be taken as Words of Limitation 
againſt the original Deſign of them. „ 1 0 
Hob. 130. If a Man makes a Leaſe for Years, reſerving Rent to his Heirs, or makes 
2 Rol. Abr. a Leaſe to commence after his own Death, reſerving Rent, this is a Rent- 
115 ged. Service ariſing in the Heir, not by Way of new Purchaſe af ſuch Rent, 
346, & vide but as incident to the Reverſion deſcending to the Heir, and therefore 
Co. Lit. 99. b. may be releaſed by the Anceſtor during his Life, which it could not be if 
213. a. jt were a new Purchaſe in the Heir; and fo it is if the Rent were reſerved 


| Hard. 9,93. upon a Leaſe for Life or Gift in Tail; the Reaſon is, becauſe the Rever- 


fon deſcends from the Anceſtor to ſuch Heir, and the Rent -Service is inci- 

dent to ſuch Reverſion, and this may as well be as a Man that hath an 

Eſtate in Land may grant ſuch original Charges. 1 

Hob. 130. But if the Reſervation had been made to his Son, though he happened 
SN V. afterwards to be Heir, ſuch Reſervation is void; for it cannot be good 
7 by way of Rent - Service, becauſe the Son has not the Reverſion to which 
447. the Rent is incident at the Time of the Leaſe made; and it the Son dies 
2 Sand. 350. before the Rent commences, it may go to a different Perſon than the Re- 
verſion, which belongs to the Heir of the Father ; and ſuch Reſervation 

Page 348 cannot be good by way of new Grant, “ becayſe the Word Reſervation 
268 will not import a new Grant, unleſs it be made to the Perſon from whom 
ſuch Intereſt moves. | | | 


Bro. Title If an original Grant be made of a Rent, to commence after the Death 


Grant 86. of J. S. this is good; for this is not like the Caſe of Lands, where the 
8 H. 7. 3. Livery muſt carry the Freehold immediately, and where the Abeyance or- 


Plow, 156, 


Palm. 29. Want of diſtinguiſhing where the Freehold is, may be of Prejudice to 
2 Vent. 204, the Rights of others; for if the Freehold was to be granted in future, a 
Man that had brought his Præcipe againſt the Grantor, after he had 
' proceeded in it a conſiderable '1ime, might have his Writ abated by 
the Frechold's Veſting in a Stranger, by reaſon of a Conveyance made 
by the Grantor before the Writ brought; but the Grant of a Rent 4 
novo is not attended with this Inconvenience, for no Man can have a 
precedent Right to a Thing which is originally created by the Grant 
itſelf; yet Quere at what Diſtance of Time ſuch Charges may be al- 
lowed to commence, whether it muſt not be after the Lives of the 
Perſons in He, for if they be indefinite, they ſeem to tend to a Per- 
D peu cf 885 V³•ö s Boker ts 7 . 5 
Bro. Title l we 2 Rent in Efſe, or already created, cannot be granted to commence 
— an! 86. after the Death of J S. becauſe to ſuch Rents there may be ptecedent 
low. 156. Titles, and therefore ſuch Grants are not good; for ſuch Freeholds, by 
thus being ſplit and ſevered, do hide the Perſon in whom the Right = | 
Mos » 5 0 | WW ” - 


. 


titled to the Rent, though it was limited to them and the Survivor of them, 


| R w 
and therefore the Party that has Right will not be able to diſcern againſt 
whom to bring his Præcipe for the Recovery of it. : | 
If A. covenants and grants with B. that he ſhall have and enjoy Black-Cro. Car. 
acre for ſix Years, and B. covenants to pay A. his Heirs, Executors and 207. 
Adminiſtrators, an annual Rent during the Term; this, being a good 3 hg 
\ ſervation of a Rent, thall upon the Death of 4. be paid to his Heir who 7 
has the Reverſion, as a Retribution for the Profits of the Land which he 
cannot enjoy curing the 'I'erm ; and the Executors of A. ſhall never have 
any Thing by virtue of the Covenant, though it is in expreſs Words 
granted to A. and his Executors. | - | 
80 if a A. makes a Leaſe, reſerving Rent to lim and his Executors and Co. Lit. 47. 
Aſſigns, and dies, this Rent is determined, for the Executors cannot have 2 Rol. Abr. 
it for the former Reaſon, being Strangers to the Reverſion, which is an In- 45% 
| heritance ; and therefore, being never to enjoy the Profits of the Land after 
the Expiration of the Term, can never have a Right to a Retribution or 
Compenſation for them. „ | 
If a Biſhop leaſes for Years, reſerving Rent, Prowiſo quod tempore va- Mo. cr. 
cationis didti Epiſcopatus redditus predid. ſecundum ratam temporis felve- Eyre's Caſe. 
tur capituls Eccleſia cathedralis diai Epiſcopatus, with a Clauſe of Re-Dyer 221. 
entry to the Succeſſor for Non-payment of Rent to the Chapter, this is a 
void Proviſo ; for the Chapter being never to come into the Succeſſion of 
the Land belonging to the See, can have no Right to a Return of Service 
from the Leſſee. | | | | 
If there be two Jointenants, and they make a Leaſe by Parol or Deed 2 Rol. Abr. 
Poll, reſerving Rent to one only, yet it ſhall enuce to both; but if the 447. 
| Leaſe had been by Deed indented, the Reſervation ſhould have been good Oo. Lit. 47. 
to him only to whom it was made, and the other ſhould have taken no- ent. 261. 
thing: The Reaſon of the Difference is this; where the Leaſe is by Deed 
Poll or Patrol, the Rent ſhall follow the Reverſion, which is jointly in both 
Leſſors; and the rather, becauſe the Rent being ſomething in Retribution 
for the Land given, the Jointenant to whom it is reſerved ought to be 


5 ſeiſed of it in the ſame Manner he was of the Land demiſed, which was 


equally for the Benefit of his Companion as himſelf; but where the Leaſe 
is by Deed indented, they are eſtopped to claim the Rent in any other 
Manner than it is reſerved by the Deed, becauſe the Indenture is the Deed 
of each Party, and no Man ſhall be allowed to recede from or vary his 
own ſolemn Act. — | 


_ 


1 
; 


(H) Ok the Continuance of the Rent, and to *Page 349 
whom to be paid; and herein of the diſtin 
7 28 of the Heir and Executoz of the 


JERE fiſt is obſervable the Difference between a general Reſerva- Co. Lit. 47. 
tion, without _ mentioning. any Perſon in certain to whom the a. 
Rent ſhall be paid, and a pacticular Reſervation to the Leſſor without 2 Rol. Abt. 

mentioning any other Perſon to whom it ſhall be paid; for where the 7 450. 

Reſervation is general, the Rent ſhall be carried over to the Perſon arg 45 
which ſhould have ſucceeded to the Eſtate, if no Leaſe had been made; may 
but where the Reſervation is particular as to the Leſſor, without going 
further, there the Rent ſhall determine with his Death, though the Leaſe, 
vpon which it is ceſerved, be ſtill continuing; as if 4. makes a __ for 
| 5 -” h „„ Cars, 


N 


? 
i 


1 1. F 
Years, reſerving a certain Rent, without ſaying to the Leſſor or Bis Heirgs 
yet this general Reſervation ſhall carry the Rent not only to the Leſſor 
but even to his Heirs that ſucceed in the Reverſion, becauſe the Rent is 
reſerved as a Retribution or Compenſation for the Land demiſed, and 
therefore ought, from the Nature of the Contract, to be of equal Duration 
with the Demiſe ; but if A. had made a Leaſe, reſerving a certain Rent to 
himſelf, he has thereby determined how long the Reſervation ſhall cog; 
tinue, and therefore it ſhall never be carried further than the Period of 
Time the Leſſor himſelf has fixed it. | 
12 Co. 35, 8o if a Leaſe had been made by A. yielding and paying to him and his 
E314 Aſſigns yearly the Rent of 105. this Rent ſhall likewiſe determine by his 
Cro. 3 Death, and his Heirs ſhall never have it, becauſe there are no Words to 
290. Carry it to the Heir who is to have the Reverſion; and the Leſſor having 
Vent. 162. expreſly limited it to himſelf has thereby determined it to his own Life, 
2 Lev. 13. for his Aſſigns cannot have it longer than the Leſſor himſelf ſhould have 
Mod. 216. ad it, and theſe Words, his Affigns, cannot enlarge the Reſervation ; for 
if he had aſſigned over the Reverſion, the Rent by his own Death had de- 
termined ; ſecus if he had added during the Term. 8 | 
2 Rol. Abr. So if the Reſervation had been made to the Leſſor and his Executors, or 
450. to him, his Executors and Aſſigns; in theſe Caſes the Rent determines 
Co. Lit. 47. with the Life of the Leſſor, becauſe the Executor cannot take the Rent; 
| for that if it be continued beyond the Life of the Leſſor, it muſt be car- 
ried over to him who is to ſucceed in the Eftate, and that is the Heir at 
Law; but the Heir cannot take in theſe Caſes, becauſe there are no 
$ 22. If the Words in the Deed to carry it to him. $ | wy 

Wo:ds | h | 8 | 
during the Term are added to the Reſervation, whether the Heir ſhall not take the Rent, as Afigner 
of the Leſſor? Vide the preceding Paragraph, and pet. 350. lait Paragraph, @c. 1 5 


Co Lit. 214+ If A. makes a Leaſe, reſerving Rent to him or his Heirs, this is = 
5 Co. 112. good Reſervation during the Life of 4. but void as to his Heirs, be- 
Vents 163: cauſe the Reſervation being to him or his Heirs in the Disjunctive, 
| both cannot take it; and the Word Heirs cannot be Words of Limi- 
tation, becauſe, if they are to take at all they muſt take originally; 

for if the Rent veſts in the Leſſor, it cannot afterwards go to the Heirs, 


for that would be contrary to the Words of the Reſervation, which 


| limited the Rent either to the Leſſor or his Heirs, but not to both of 
+ Sd qu. If, them. T 3535 8 SE CRE | 


in theſe ſe- | | 8 | „55 | Ry 
veral Caſes, 2 Court of Equity would not give Relief, according to the Intent of the Parties, ſuppoſing 
the Parties claiming could not have Remedy at Law? 5 . N | 


But it hath been adjudged, that where an Abbot made a Leaſe, ren- 
dering Rent to him or his Succeſſor during the Term, that this Reſerva- 
tion was good to the Succeſſor after the Death of the Leſſor, becauſe here 
the Rent by expreſs Words is made payable during the Continuance of the 

®Page 350 Term, and theretore as an Incident to the Reverſion “ muſt go in Suc- 
8 Co. 111, ceſſion with the Inheritance; and therefore the Succeſſor of the Abbot or 
Mealiry's Aſſignee of the Reverſion muſt neceſſarily have it; for the Rent being but 
1 a Retribution for the Land, none can have a Right to it but thoſe who 
Boc, 8 18. would have ſucceeded in the Eſtate, if the Land for which the Retribution 
Vent. 146, is given kad never been leaſed, e 5 
Had. 8. If Tenant in ſpecial Tail leaſes for Years, reſerving Rent to him, 
Vent. 163. his Heirs and Aſſigns, this Rent ſhall go with the Reverſion to the ſpe- 
cial Heir in Tail, though it be reſerved to the Heirs generally; for 
the Word Heir ſhall be taken in that Senſe that will beſt anſwer the 
| | | N N | Nature 


: + E „„ 

Nature of the Contract, which is, that thoſe who would have ſucceed- 
ed in the Eſtate, if the Leaſe had never been made, ſhall enjoy the 
Rent, which is the Retribution given for the Want of the Land during the 
Leaſe. 3 | | „ 
If there be Tenant for Life with ſeveral Remainders over, ſo ſettled by 8 Co. 69. 
Limitation of Uſes, with a Power to Tenant for Life to make Leaſes,” hitleck's 
who makes a Leaſe, reſerving Rent to him, his Heirs and Aſſigns, this is _— 

a good Reſervation, and ſhall go to thoſe” in Remainder ; for. when the 

Tenant for Life makes a Leaſe, purſuant to ſuch Power given to him by 

the Settlement, ſuch Leſſee derives his Eſtate out of the Inheritance, which 

before the Settlement was in the tenant for Life; and the Settlement be- 
ing by Conſtruction of Law ſubſequent to the Eſtate of the Leſſee, thoſe in 

| Remainder to the 'Tenant for Life are his Aſſignees, to whom the Rent 
by the expreſs Words of the Leaſe is reſerved and limited after the Death 

of the Tenant for Life. ; 

dio if the Reſervation had been in this Caſe to the Leſſor, and every Per- g Co. 91. 
ſon to whom the Reverſion and Inheritance of the Land belongs during the | 
Term, this is a good Reſervation to thoſe in Remainder, and the Law 

will, in ſuch Caſe, diſtribute the Rent according to the ſeveral Intereſts 
under the Settlement; but my Lord Cote ſays, the ſureſt Way is for the 
Tenant for Life to reſerve the Rent annually during the Term, and then 
the Law diſpoſes of it as an Incident to the Reverſion, | 


If a Man ſeiſed of Land on the Part of his Mother, makes a Leaſe or a Co. Lit. 12. 


Gift in Tail, reſerving Rent to him and his Heirs, this Rent ſhall go with 
the Reverſion to the Heirs on the Part of the Mother, becauſe the Nature 
of the Contract is ſuch, that the Retribution ſhould go to thoſe who lote 
the Profit of the Land during the Gift or Leaſe. - _ | | 

But if he had made a Feoffment in Fee, reſerving Rent to him and Co. Lit. 12. 
his Heirs, the Rent ſhall go to the Heir on the Part of the Father, 
| becauſe here is an intire Diſpoſition of the Land, and the Rent is in 
Nature of a new Purchaſe coming into the Family from the Grant 
2 = Feoffee, and therefore .the Blood of the Father ſhall be pre- 
erred. : „ 8 

If a Man poſſeſſed of a Term for one hundred Years makes a Leaſe Vent. 167 
for fifty Years, reſerving Rent to him and his Heirs, this Rent deter- 
mines with his Death ; for the Heir cannot have it, becauſe he cannot 
ſucceed in the Eſtate (being a Chattel Intereſt), to which the Rent, 
if it continues after the Death of the Leſſor, muſt belong; and the 
Executors cannot have it, becauit 
them. | 5 


But if a Man ſeized of Land in Fee makes a Leaſe for Years, re- Latch 99, 
ſerving Rent to him and his Aſſigns during the Term, this Reſervation 100 Sury 
ſhall not determine by the Death of the Leſſor, but the Rent ſhall go Vent. 163 
to his Heir; for though there be no Mention of the Heirs in the Re- & e 3, 
| ſervation, yet there are Words that evidently declare the Intention of Rol. Abr. 
the Leſſor, that the Payment of the Rent ſhall be of equal Duration 48 1. 

with the Leaſe, the Leſſor having expreſly provided that it ſhall be 
paid during the Term, and confequently the Rent muſt be carried over 

to the Heir, who comes into the Inheritance after the Death of the 
Leſſor, and would haye ſucceeded in the Poſſeſſion of the Eſtate if no Page 351 

Leaſe had been made; and if the Leſſor afſigns over his Reverſion, the | 
Aſſignee ſhall have the Rent as incident to it, becauſe the Rent is to 
continue during the Term, and therefore muſt follow the Reverſion, 
ſince the Leſſor made no particular Diſpoſition of it ſeparate from the 
Reverſion. 53 | N Ct „ 5 
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5 Co. 116. If a Leaſe be made for Vears, reſerving Rent during the Term, to the 


Cro. Elia. Leſſor, his Executors and Aſſigns, this, by the Judgment of Richmond 
217and Butcher's Caſe, determined upon the Death of the Leſſor, and did 
not go to the Heir; but this Judgment hath been ſince overthrown by 

(a) 2 Saund. the Authority of the Caſe of (a) Sachewerell v. Frogate, becauſe the Re- 
3673. ſervation being to the Leſſor and his Aſſigns during the Term, (for the 
2 Lev. 13. Words Executors avd Adminiſirators are void, the Leſſor having the In- 
32 105 heritance) fuch expreſs Words evidently diſcover the Intent of the Con- 
ent 1%; tract, ind that the Leſſee agreed and bound himſelf to the Payment of the 
v. Frogate, Rent during the Continuance of the Demiſe. . „ 
| So and for the ſame Reaſon, if a Termor for fifty Years leaſes for. 
twenty-five Years, reſerving Rent to him and his Heirs during the 
Term, the Executors ſhall have the Rent after the Death of the 


Vent. 162» 


ED Leſſor. . V * 
Cro. Car. If 4. grants a Rent Charge to B. for forty Years, with a Clauſe of Diſ- 
644. treſs to B. and his Heirs during the Term, the Executor of B. may diſtrain 


Darrel v. for it during the Term; for the Diſtreſs is expreſsly given during the Term, 


Milſen. and therefore muſt belong to the Executor who has a Right to the Rent- 


| Charge, being a Chattel Intereſt. „ | 
Will. Rep. A. Tenant for three Lives, to him and his Heirs, aſſigns over his 
e whole Eſtate to B. and his Heirs, reſerving a Rent of 10 J. a Year to 
Nee „the Aſſignor, bis Executors, Adminiſtrators and Aſſigns, with a Pro- 
Lord Lex. viſo, that upon Non- payment the Aſſignor and his Heirs, might re-enter, 
ing ten. and the Aſſignee covenanted to pay the Rent to A. his Executors and 
Adminiſtrators ; the Queſtion was, Whether this Rent ſhould go to the 

Heir or Executor of the Afignor? And it was decreed in Equity that 

it ſhould go to the Executor, as the Rent was reſerved to him, and as 

there was no Reverſion left in the Aſſignor to which the Rent could be 
incident, ſo as to carry it to the Heir; and it was held, that the Cove- 

' nant to pay the Rent to the Executor and Adminiſtrator of the Aſſignor 

was good and binding both in Law and Equity; and though the Pro- 

viſo was, that in Caſe of Non-payment of the Rent the Aſſignor and 

his Heirs might re-enter, yet the Court thought this immaterial, as in 

- Equity the Heir, in this Caſe, muſt be looked upon as a Truſtee for the 
Executor, 5 | | DE 


to Co. 127. If a Leaſe be made, reſerving Rent at Michaelmas or ten Days | 


Elun's Cale. after, the Rent is not paid at Michaelmas, and before the ten Days are 
he. expired the Leſſor dies, the Heir, and not the Executor, ſhall have 
Oro. Eliz. the Rent; for though it was in the Election of the Leſſee to pay the 
575. Rent at Michaelmas, yet the ten Days after are the true legal Term, 
No. pl 1012. ſo that the Rent was not legally due before that Time, and therefore 
ai no Chattel. So if the Leſſor dies on the Day on which the Rent is to 
be paid, after Sunſet, and before Midnight, the Heir, and not the 
Executor, ſhall have the Rent; for it is not due till the utmoſt Limit 
of the Day, which ends not till Twelve o'Clock, though the Time for 
demanding it for Conveniency be a convenieat Time before the Sun 

L Vide peſt. ſets. f 885 1 5 l 
25%. | | | | 5 | n | N 
A. purſuant to a Power in his Marriage - Settlement made Leaſes of 
ſeveral Parts of his Eſtate which were ſettled on his Wife, reſerving 
Rent payable at Lady-day and Michaelmas, and died upon Michaelmas- 
day between Three and Four in the Afternoon, and before Sunſet, leav- 
ing B. his Executor; one of the Tenants paid A. his Rent, being 18 J. 


page 352* the Morning of the Day on which he died; and the Queſtion was, as 


Wil. Rep. to the Arrears due from all the Tenants, whether, they ſhould go to the 
177. pl. 43. Jointreſs as incident to the Reverſion, or to B. the Executor? And it 
79. was decreed by the Maſter of the Rolls, on the Authority of _ 


| | 1 N T. | 

| Cafe, that they ſhould go to the Jointreſs, being incident to the Reverſion, 2 Salk. 378. 
and to which the Heir would be intitled in caſe there had been no Jointreſs ; pl. 2. 

but that as to the 18 J. Rent paid by one of the Tenants to the Leſſor upon vn orga 
Michaelmas-day in the Morning on which the Leſſor died, his Honour Piri. 
held this to be a good Payment as to the Leſſee who paid it, and that he 

ſhould not be compelled to pay it over again, but that B. the Executor, to 

whoſe Hands it came, ſhould pay and account for it to the Jointreſs. 

But where A. granted a Rent-Charge to B. for Life, payable at Lady-day vll. Re 
and Michaelmas, and B. died on Michael mas- day after Sunſet; and it was 178, * 
held by Judge Tracy at Durham Aſſizes, that as B. lived till after Sunſet, v. Bellaßs, 

which was the legal Time for demanding the Rent, though he died before From a 
Twelve at Night, that it ſhould go to the Executors. 2 
5 | who ſaid he 
had conſulted the Chief Juſtice Holt on the Point, and that upon Conſideration of all the Caſes he 
was of the ſame Opinion. | | | 


A. Tenant for Life, Remainder to his Wife for Life, &c. makes a Leaſe Preced. 
at Will, reſerving Rent at Lady-duy and Michaelmas, and died on Michael- ere 5 
nmas-day about Iwelve o' Clock at Noon; and it was held in this Caſe that 3 "4 i 
bis Adminiſtrator was intitled to this Rent; and herein the Court took a ent 
Difference betwixt a Rent incident to a Reverſion that muſt go ſomewhere Will. Rep. 
| (if not to the Executor, then to the Heir) and where the Rent was to go no 180. S. C. 
where, unleſs to the Executor; that in the latter Caſe if the Leſſor lived to cited, 
the Beginning of that Day, at which Time a voluntary Payment of the 
Rent might be made, this would be ſufficient to intitle the Executor or 
Adminiftrator to the Rent, rather than it ſhould be loſt ; for it would be 
ſtrange if the Tenant ſhould pay the Rent to no Body; and in this Caſe 
the Perſon in Remainder (vg. the Wife) can have no Pretence to the Rent, 
it being a Leaſe at Will, and conſequently ſuch as could have no Continu- 
ance with reſpect to her. BL : | 
A. Tenant for Life, Remainder to B. his Son in Tail, A. being in Debt Will. Rep. 


and his Eſtate extended, the Creditor made a Leaſe to J. S. reſerving 1601. 392-pl. 105. 


a Year payable quarterly; A. died the 1oth of March, and J. S. continued 4," ** 

the Poſſeſſion till after the Lady-day next following; whereupon B. claimed © 

the whole Rent from Chrifmas to Lady day; but the Court held, that as 

to the Rent from Chᷣriſtmas to the 1oth of March it was a Gift in Law to 

the Tenant, not provided againſt by any of the Acts of Parliament; and 

that there could be no Remedy as to any Apportionment in Point of (a) (e) Salk. Cg. 

Time either in Law or Equity. ET, | | pl. 1. 
But now by the 11 Geo. 2. cap. 19. ſect. 15. Where any Tenant for 

Life ſhall die before or on the Day on which any Rent was reſerved, 

„% upon any Demiſe which determined on the Death of ſuch "Tenant for 

« Life, the Executors or Adminiſtrators of ſuch Tenant for Life may, on 

Action on the Caſe, recover of the under Tenants, if ſuch Tenant for 

Life die on the Day on which the ſame was made payable, the Whole; 

lor if before ſuch Day, then a Proportion of ſuch Rent, according to the 
„Time ſuch Tenant for Life lived of the laſt Year, or Quarter, or other 
Time in which the ſaid Rent was growing due, making all juſt Allow- 

* ances.” PPE | | 
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*page333 * (I) Ot the Recovery and Demand of the 


T YERE the material Difference is between a Remedy by Re-entry, and 
HR a Remedy by Diſtreſs, for the Non-payment of the Rent; for where 
Hob. 207, the Remedy is by way of Re-entry for Non-payment, there muſt be an ac- 
331. tual Demand made previous to the Entry, otherwiſe it is tortious ; becauſe 
s Co. 56. ſuch Condition of Re- entry is in Derogation of the Grant, and the Eſtate 
Plow. 7% at Law being once deſeated is not to be reſtored by any ſubſequent Pay- 
7 Co. 36. ment; and it is preſumed that the Tenant is there reſiding on the Premiſſes 
Maund's in order to pay the Rent for the Preſervation of his Eſtate, unleſs the con- 
Caſe. trary appears by the Leſſor's being there to demand it; and therefore unleſs 


will not give the Leſſor the Benefit of Re- entry, to defeat the Tenant's 


Eſtate, without a wilful Default in him; which cannot appear without a 
1 It is uſual Demand hath been actually made on the Land. F e 


now in NNE 


Leaſes to give the Landlord a Right to re-enter, if the Rent be in Arrear ſo many Days after the re- 
ſpective Quarter-Days on which it's payable, without mentioning any Demand to be made; in which 


Caſe, if an Ejectment is brought by the Landlord, the Tenant cannot defend without entering into the 
Common Rule, to confeſs Leaſe, Entry, and Ouſter, which precludes. him from taking that Excep- 


tion. But the Court wili ſtay Proceedings if Ejectment brovght for Non- payment of Rent only, 


upon Tenant's paying Arrears and Colts, by virtue of 4 Geo, 2. c. 28. which vide e, 359. 


Hutt. 114. So if there had been a Nomine Pænæ given to the Leſſor for Non-pay- 
Hob. 207, ment, the Leſſor muſt demand the Rent before he can be intitled to the 


I 
7 Co. 86. 


Penalty; or if the Clauſe had been, That if the Rent were behind, that 


muſt be an actual Demand made, becauſe the Preſumption is, that the 
Leſſee is attendant on the Land to fave his Penalty and preſerve his Eſtate, 
and therefore hall not be puniſhed without a wilful Default; and that 


cannot be made appear without a Demand be proved, and that it was not 
anſwered ; and the Demand in theſe Caſes muſt be made at the Day pre- 


| ' fixed for the Payment, and alledged expreſsly to have been made in the 
& See the Pleading. 9 | EE | | 
Note to the | 5 | | 

preceding Paragraph. pe: | | 7 


Hob. 207. But where the Remedy for the Recovery of the Rent is by Diſtreſs, 


Hutt. 13.23. there needs no Demand previous to the Diſtreſs; though the Deed ſays, 


1 That if the Rent be behind, being lawfully demanded, that the Leflor 


426. may diſtrain*; but the Leſſor, notwithſtanding ſuch Clauſe, may diſtrain 


-when the Rent becomes due, So it is, if a Rent-Charge be granted to 


A, and if it be behind, being lawfully demanded, - that then A. ſhall di- 
ſtrain; and he may diſtrain without any previous Demand, becauſe this 


Remedy is not in Deſtruction of the Eſtate, for the Diftreſs is only a 


Pledge for the Payment of it, and the very Taking of the Diſtreſs is a 
legal Demand of the Tenant to pay the Rent, which was all that was 
required by the Deed ; and the Tenant is not injured by the taking of 
the Diſtreſs, becauſe upon the Tender of the Rent the Pledges are im- 

mediately to be reſtored, or a Writ of Detinue lies after the Quantum of 
| | | „„ N 5 the 


there be a Demand made, and the Tenant thereby, contrary to the Pre- 
ſumption, appears not to be on the Land ready to pay the Rent, the Law 


the Eftate of the Leſſee ſhould ceaſe, and be void; in theſe Caſes there 


ESI WY 18 a Oo. * and. 


| SE. | 

the Rent has been ſettled in a Replevin ; whereas in the Caſe of Re-entry 

or of the Penalty, the Tenant is really injured either by the Loſs of his 
Eſtate, or the Payment of a greater Sum than the Rent, which cannot be 
reſtored upon the Payment of the Rent; and therefore he ſhall not be 

uniſhed in ſuch Caſes without a wilful Default in him, which cannot 

otherwiſe appear than by the Proof of a Demand, which was not anſwer- 

ed by the Tenant. | 36 | 5 | 

hut this general Diſtinction muſt be underſtood with theſe Reſtric- 

tions, os 25 

Firſt, That if the Ring makes a Leaſe, reſerving Rent with a Clauſe 

of Re-entry for Non-payment, he is not obliged to make any Demand 

E previous to his Re-entry, but the Tenant is obliged to pay his Rent for *Page354 

the Preſervation of his Eſtate, becauſe it is beneath the King to attend his « Co. 86. 


Subject to demand his Rent. | 1 5 Co. 73. 
| ; | | Latch 28. Moor 152. Dyer 87, 88. 


1 2s. If this does not relate to an implied Demand, which is the Act of the Law? See infra. 


hut this Exception is not to be extended to the Duchy Lands, though Moor 149, 
they be in the Hands of the King, for the King muſt make a Demand be- 3 "Caf, 
fore he can re-enter into ſuch Lands; but this is by the 1 H. 4. which pro- 7 2 

vides, that, when the Duchy Lands come to the King, they ſhall not be 
under ſuch Government and Regulations as the Demeſnes and Poſſeſſions 
belonging to the Crown, V | | 
So ifa Prebend make a Leaſe, rendering Rent, and if the Rent be Artear per 85, 
and be demanded, that it ſhould be lawful for the Prebend to re- enter; ifaio. 
the Reverſion in this Caſe comes to the King, the King mult in this Caſe 
demand the Rent, though he ſhall be by his Prerogative excuſed of an 
implied Demand ; for the implied Demand is the AQ of the Law, the 
bother the expreſs Agreement of the Parties, which the King's Prerogative 
ſhall not defeat; therefore in Caſe of the King, if he make a Leaſe, reſerv- 
ing Rent, with a Proviſo, that if the Rent be in Arrear for ſuch a Time 
(being lawfully demanded, or demanded in due Form) that then the Leaſe 
ſhall be void; it ſeems that not only the Patentee of the Reverſion in this 
Caſe, but alſo the King himſelf, whilſt he continues the Reverſion in his 
own Hands, is obliged to make an actual Demand by reaſon of the expreſs 
Agreement for that Purpoſe. „„ 0 
| But if the King, in Caſes where he need not make a Demand, aſſigns 4 Co. 73. 
over the Reverſion, the Pa'entee cannot enter for Non- payment, without Moor 404. 
a previous Demand, becauſe the Privilege is inſeparably annexed to the g 88 
Perſon of the King. 5 „ Dyer 87. 
SGecondly, Another Exception is, where the Rent is payable at a Place Hob. 208. 
off the Land, with a Clauſe that if the Rent be behind, being lawfully 2 Rol. Abr. 
demanded at the Place off the Land, or where the Clauſe is, that if the 426. 
Rent be behind, being lawfully demanded of the Perſon that is to pay 1 
that then he may diſtrain; in theſe Caſes, though the Remedy be by & vide 715 
Diſtreſs only, yet the Grantee cannot diſtrain without a previous De- Hutt. 23. 
mand; becauſe here the Diſtreſs and Demand being not one complicate, Cat. 
but different Acts, to be performed at different Places and Times, the De- 
mand muſt be previous to the Diſtreſs; for the Diſtieſs is an Act of Grace, 
not of common Right, and therefore muſt be uſed in the Manner that it is 
given. „ „ | 
But where the Clauſe is no more than that if the Rents be behind, 2 Rol. Abr. 
being lawfully demanded, (without ſaying at any Place off the Land, or 426. 
of the Perſon of the Grantor) that then the Grantee may diſtrain, there put an 
needs no actual Demand, becauſe here the Diſtreſs and Demand is bur Pyer 348. 
one complicate AQ, the one included in the other, and all done at one 
Lime and Place, vis, upon the Land; for the Diſtreſs is in itſelf a lawful 
Vor.. IV. TE Et, | Demand, 


» = * — — — — —— 


Plow. 70. 
4 Co. 73. 
Moor 408, 
398. 
Cro. Eliz. 
415, 435 
8 36. 


) 

Demand, and therefore there needs no actual Demand previous to it; be. 
cauſe all that was required by the Deed was a lawful Demand, which the 
Diſtreſs in its own Nature is. | EE „„ 
And there ſeems to have been formerly another Exception admitted, that 
where the Remedy was by way of Entry for Non- payment, that yet there 
needed no Deinand, if the Rent were made payable at any Place off the 
Land; becauſe they looked upon the Money payable off the Land to be 
in Nature of a Sum in groſs, which the Tenant had at his own Peril un- 
dertaken to pay ; but this Opinion has been intirely exploded, for the Place 
of Payment does not change or alter the Nature of the Service, but it re- 
mains in its Nature a Rent, as much as if it had been made payable upon 
the Land ; and therefore the Preſumption is, that the Tenant was there 
to pay it, unleſs it be overthrown by the Proof of a Demand, and without 
ſuch Demand, and a Neglect or Refuſal thereupon, there is no Injury to the 


page 355 beſſor,“ and conſequently the Eltate of the Leſſee ought not to be de- 
S Vide ante, feated. $ „ | . . | 


353. n. and | GS, 
the ſtat. 4 Geo. 2. felt. 359. 
Dyer 68. But when the Power of Re- entry is given to the Leſſor for Non- pay- 


Hob. 207. | | | 
2 Rol. Abr. when the Tenant was ready on the Land to pay the 


47. 


Hob. 207. 


Hob. 20%. 
2 Rol. Abr 
477. 


Hutt. 13. 
Hob. 20. 


ment, without any further Demand, there it ſeems that the Leſſee has un- 
dertaken to pay it, whether it be demanded or not; and there can be no 
Preſumption in his Favour in this Caſe; becauſe, by diſpenſing with the 
Demand, he has put himſelf under the Neceſſity of making an actual 
Proof that he was ready to tender and pay the Rent. 
There is another Exception when the Remedy is by os, and that is, 
| ent at the Day, and 
madea Tender of it ; there it ſeems there mult be a Demand previous to 
the Diſtreſs, becauſe where the Tenant has ſhown himſelf ready on the 
Day by the Tender, he has done all that in Reaſon can be required of him; 
for it would put the Tenant to endleſs Trouble to oblige him every Day to 
make a Tender; it being altogether uncertain when the Leſſor will cone 
for his Rent, when he has omitted to receive it the Day which he himſelf 
has appointed by the Leaſe for Payment and Receipt ; wherefore as the 
Leſſee muſt expect the Leſſor, and be ready to pay it at the Day appointed 
for the Payment of it, or elſe the Leſſor may diſtrain for it without any De- 
mand; ſo where the Leſſor has lapſed the Day of Payment, and was not on 
the Land to receive it, he muſt give the Tenant Notice to pay it before he 
can diftrain for it ; for the Tenant ſhall be put to no Trouble where it ap- 
Pears that he has omitted nothing on his Part. | 1 ho 
And where the Tender was made by the Tenant on the Land at the 
Day, there a Demand on the Land is ſufficient to juſtify a Diſtreſs afte: 
the Day ; becauſe the Demand in fuch Caſe is of equal Notoriety with the 


Tender, and by a Parity of Reaſon the Tenant ought to take Notice of ſuch 
Demand, as well as the Leſſor of the Tender on the Land. 


But if the Tenant had tendered the Rent on the Day to the Perſon of 
the Leſſor, and he refuſed, it ſeems, by the better Opinion, that the 
Leſſor cannot diſtrain for that Rent, without a Demand of the Perſon of 
the Tenant; becauſe the Demand ought to be equally notorious to the Te- 
nant as the Tender was to the Leſſ e. N | 

So if the Services by which the Tenant holds be perſonal, as Homage, 
Fealty, c. the Demand muſt be of the Perſon of the Tenant, becauſe 


this Service is only performable by the very Perſon of the Tenant ; and 


therefore a Demand, where he is not, would be improper, 


at 


demiſed. + 


— 
— 


+ 
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Again, if the Rent be Seck, and the Tenant be ready at the laſt - In-Cro. Car. 
ſtant of the Day of Payment to pay the Rent, and the Grantor is not 808. 

there to receive it, he muſt afterwards demand it of the Perſon of the Iich. Bs 
Tenant on the Lands before he can have his Aſſiſe; becauſe the Te-, Rol. . 
nant, by the Tender at the Day, has done all that was required on 427. 

his Part; and, if the Grantee might have his Aſſiſe, after ſuch Tender 


on the Day, without a Demand of the Perſon, the Tenant might be 


made a Diſſeiſor, and Damages for the Diſſeiſin laid upon him, without 
any wilful Default in him ; but, in the Caſe of a Rent-Charge, after 
ſuch Tender of the Tenant on the Land, the Grantee may atterwards 
demand the Rent on the Land, becauſe he has his Remedy by Diſtreſs, 
which is no more than a Pledge for the Rent, and this being to be 


found and taken on the Land, the Grantee need only demand his 


Rent where he can find his Remedy which is on the Land? but in this 
Caſe, if the Grantee cannot find the "Tenant on the Land to demand the 
Rent, he may, on the next Feaſt on which the Rent 1s payable, demand 
all the Arrears on the Land; and if the Tenant is not there to pay it, he 


has failed of his Duty, and is guilty of a“ wilful Default, which amounts “* Page 356 
to a Denial; and that Denial being a Diſſeiſin of the Rent, the Grantee | | 


may have his Aſſiſe, and by that ſhall recover all the Arrears. _ | 
But if there has been neither a Tender of the Rent, nor a Demand of Lit. Se&. 


the Grantee on the Day, there the Grantee may afterwards demand the 233. 


Rent on the Land; becauſe, the Tenant having omitted to do his. Duty Roi . 
by a Tender on the Day, he is ſtill obliged to anſwer the legal Demand 427. 


of the Grantee, which is well made upon the Land, becauſe the Rent 
iſſues thereout; for, where there is no Tender on the Day of Payment, 
the Rent is due and payable every Day afterwards ; and therefore a De- 


mand in the ſame Manner as the Law requires is ſufficient ; and conſe- 


quently the Non-payment, after a Demand on the Land, is a Denial and 
Diſſeiſin, for which the Grantee may have his Aſſiſe. 


- If a Leaſe be made reſerving Rent, and a Bond given for Performance tro. Eliz. 


of Covenants and Payment of the Rent, the Leſſor may ſue the Bond 332. 


without demanding the Rent; for the Bond, being only a collateral Security Cro. Car. 78. 
for the Rent, makes no Alteration in the Nature of it ; but it muſt ſtill be Hob. 8. 


paid in the ſame Manner, and at the fame Time and Place, as if there had 


been no Bond given; and therefore is ſubject to the former Rules and Diſ- 


tinctions as to the Demand. | 


If there be ſeveral Things demiſed in one Leaſe, with ſ.veral Reſerva- Vaugh. 77, 


| tions, with a Clauſe, that, if the ſeveral yearly Rents reſerved be be- 72. 


hind or unpaid in Part, or in all, by the Space of one Month after any 
of the Days on which the ſame ought to be paid, that then it ſhall be 
lawful for the Leſſor, into ſuch of the Premiſſes, whereupon ſuch Rents 


being behind is or are reſerved, to re-enter ; theſe are in the Nature of 
diſtinct Demiſes, and ſeveral Reſervations; and conſequently there 


muſt be diſtin Demands on each Demiſe to defeat the whole Eſtate 


| + Yide ante 
353. n. and the flat. 4 Geo, 2 Pp. 359. 


Alſo, as to the Neceſſity of a Demand of the Rents, there is a Dif- Vavgh. 317, 


ference between a Condition and a Limitation ; for Inſtance, if Tenant 5 
for Life (as the Caſe was by Marriage Settlement with Power to make 5; ounteſs of 
Baltinglaſs. 


Leaſes for twenty-one Years, ſo long as the Leſſee, his Executors or 


Aſſigns ſhall duly pay the Rent referved) makes a Leaſe purſuant to the 
Power ; the Tenant is at his Peril obliged to pay the Rent without any 
Demand of the Leſſor ;; becauſe the Eſtate is limited to continue only fo 


long as the Rent is paid; and therefore for the Non-performar.ce accord- 


Cc | ing 
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n 
ing to the Limitation, the Eſtate muſt determine; as if an Eſtate be made 

to a Woman dum ſola fuerit, this is a Word of Limitation which deter- 

mines her Eſtate upon her Marriage. 355 1 

Hob. 331. Note; it ſeems the better Way for the Leſſor to have a Clauſe of Re- 
2 Rol. Abr. entry for Non- payment of the Rent, than a Clauſe that the Leaſe ſhall be 
3 264. Oid for Non- payment; becauſe in the Cafe of a Re- entry, a Demand by 
the Leſſor and Non- payment by the Leſſse does not avoid the Leaſe; be- 
cauſe there muſt be an actual Entry to determine it, to which, as it is ſaid, 

there muſt be an actual Demand precedent; ſo that in this Caſe an 

actual Demand does not determine the Leaſe, but only puts it in the 

Power of the Leſſor to avoid it; and this being diſcretionary in the Leſ- 
ſor, he may either recover the Rent by Action of Debt, and fo ſuffer the 
Leaſe to continue; or after ſuch actual Demand he may by Entry defeat 

$ Vide ante, it. & But if the Clauſe be, that for Non- payment the Leaſe ſhall be void, 
353-0. and then if the Leſſor ſhould unadviſedly make an actual Demand of the 


the ſiat. 40. Rent, and the Leſſee not be able at that Time to pay it, he has thereby 


2. poſt, 359. aQually determined the Leaſe ; becauſe there 1s no Re-entry previous to 
determine an Eſtate already void in itſelf : Yet even in this Caſe, if the 
Leſſor forbears to make an actual Demand when the Rent is in Arrear, he 


Page 357 may recover it by * Action of Debt or Diſtreſs, and ſo continue the Leaſe, 


| becauſe, theſe Remedies being not in Defeazance of the Grant, the Leſ- 
| for may purſue without an actual Demand; but this Obſervation is to be 


. intended only of a Leaſe for Yeats , for in Caſe of a Leaſe for Life no 
Caſe. Demand can determine it without actual Entry ||, though the Clauſe be, 


Vide ante that for Non-payment of the Rent the Leaſe ſhall ceaſe and be void, 


353. and the 5 


fat. 4 Geo. 2. poſt. 359. 


Dyer 87,88. Ore makes a Leaſe for Years, rendering Rent, payable at the two moſt 
1 uſual Feaſts in the Year, or within a Month after each of the ſaid Feaſts, 
at ſuch a Place certain, with a Proviſo, that if the Rent be Arrear by the 
Space of a Month aſter either of the faid Days (being deinanded in due 
Form) that then the Leaſe ſhall be void. If the Leſſee does not pay the 
5 Rent at the Feaſt Day, but ſome Time after within the Month makes a 
+ This Tender of it at the Place appointed, f 'tis doubred if this be ſufficient 
ſeems to Without a Tender at the laſt Inftant of the laſt Day of the Month; but it 


mean aTen- ſeems not, becauſe the Leſſor might have been there on the laſt Inſtant of 
der in the that Day to have demanded it, and then for Non payment the Leafe will 


Abſence of 
and without 


be void, and conſequently ſuch Tender before the laſt Inſtant cannot 


Notice to la ve it. 


the Leſſor, ED 5 8 ns | eſs 
and can ſcarce be called a Tender; for ſurely the Leſſor is not bound to be there on any Day but the 
laſt. If it was a Tender to the Leſſor in Perſon, and refuſed, it would be incumbent on him after- 
wards to make a Demand, before he could proceed to recover the Rent by Law, or avoid the Leaſe, 

othe:wite he might take Advantage of his own Wrong. RE | 5 | 


Noy 145: MNicolls prayed the Opinion of the Court in this Caſe ; Leſſee of Tithes 

5 (without any Barn or Soil) rendering Rent, with a Proviſo, that if the 
Rent be not paid, that the Leaſe ſhould be void, Whether the Leflor 
ſhould be obliged to ſeek the Leſſee and demand the Rent of him, or that 
the Lefſee ought to ſeek thg Leſſor ? And 'twas held that the Leſſee ought 
to ſeek the Feffor, and that ſo it had been ruled before that Time, as 


at the Peril of the Leſſee the Rent muſt be paid, otherwiſe the Leale is 
oe. - 7 : „5 C 


2. The 5 


mY 


-&- CO 


entry and Diſtreſs ; for when the Rent is reſerved, upon Condition that if 
it be behind, that the Leſſor may re enter, in ſuch Caſe the Demand muſt 


R 1 4. 
2. The Time of Demand. 


The Time for Payment of Rent, and conſequently for a Demand, is ſuch co. Lit. 

nvenient Time before the Sun ſetting of the laſt Day, as will be 202. a. 

ſuffcient to have the Money counted ; but if the Tenant meet the Leſſor _ 44. 

on the Land at any Time of the laſt Day of Payment, and tender the Rent, 5. N 

that is a ſufficient 'I'ender, becauſe the Money is to be paid indefinitely on 4 Leon. 171. 

that Day, and therefore a Tender on the Day is ſufficient, Saund. 287. 
If a Leaſe is made, rendering Rent at Michaelmas between the Hours 


of One and Five in the Afternoon, with a Clauſe of Re-entry, and S 
Com- 


- » . | 0 | ,” * . L | 
(a) Leſſor comes at the Day about Iwo in the Afternoon, and continues pag e 


to Five, this 18 (2) ſuſficient. | dre. 

e | EE | | | | (2) The De- 
mand may be by Attorney. 4 Leon. 179.—But the Power muſt be ſpecial, for ſuch Land of ſuch 
Tenant Yelv. 37. Brown]. 138. (5) Demand muſt be proved by Witneſſes. Dyer 68.—mu t 
de made of the preciſe Sum due. Leon. 305. Sav. 121. Mo. 207. 


If a Leaſe be made, reſerving Rent, upon Condition that if the Rent be Cro.Eliz.63. 
behind at the Day, and ten Days after, (being in the mean Time demanded) Verceſter v. 
and no Diſtreſs to be found upon the Land, that the Leſſor might re-enter; e. 
if the Rent be behind at the Day and ten Days after, and a ſufficient 
Diſtreſs be upon the Land til the Aiternoon of the tenth Day, and then 
the Leſſee takes away his Cattle, and the Leſſor demands the Rent at the 


| laſt Hour of the Day, and the Leſſee does not pay it, nor is there aß 
| Diſtreſs upon the Land; yet the Leſſor could not enter, becauſe he made 


no Demand || in the mean lime between the Day of Payment and the ten || See ante, 


Days, which by the Clauſe he was obliged to do. . 353.0: _ 
| | „ | 2. poſl. 359. 
* 3. The Place where the Demand & is to be made. *Page 358 
| | | | Q See ante 


353- n. and the ſtat, 4 Geo. 2. poſt. 359. 


Here again we muſt obſerve the D ference between a Remedy by Re- Co Lit. 153, 
201. | 

2 Rol. Abr. 

. : 28. 

be upon the moſt notorious Place on the Land; and therefore, if there“ 


be a Houſe upon the Land, the Demand mutt be at the fore Door thereof, 


becauſe the Tenant is preſumed to be there teſiding, and the Demand be- 
ing required to give Notice to the Tenant that he inay not be turned out 
of Poſſeſſion without a wiltul Deſault, fuch Demand ought to be in the 
Place where the End and Intention will he beſt anſwered. 
And it ſeems the better Opinion, that it is not neceſſaty to enter the Palſt. 59. 
Houſe, though the Doors be open, becauſe that is a Place appropriatedCo. Lit. 201. 


for the peculiar Uſe of the Inhabitant, into which no Perſon is permitted And. 23. 


to enter without his Permiſſion; and it is reaſonable that the Leſſor ſhall e Ts 


go no turther to demand his Rent, than the Tenant ſhall be obliged to go, Cro.Eliz.1e. 
when he is bound to tender it; and a | ender by the Tenant at the Door 
of the Houle of the Leſſor is ſuflicient, though it be open, without en- 
tering ; and therefore by a Parity of Reaſon a Demand by the Leſſor at 
the Door of the Tenant, without entering is ſufficient, | . 
But when the Demand is only in order tor a Diſtreſs, there it is ſufficient, Co. Lit. 15 2. 


if it be made on any notorious Patt of the Land, becauſe this is only to 


intitle him to his Remedy for his Rent; and therefore, the whole Land 


being equally the Debtor, and chargeable with the Rent, a Demand upon 
it, without going to any particular Part of it, is ſufficient. | 
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| _ 2] S or + 1 
Co. Lit. 202. If a Wood be let, reſerving Rent, the Demand ought to be made at 
the Gate, or ſome Highway leading through the Wood, as the moſt no- 
torious Place, 3j yg dowd TR : 
Bendl. 39. If a Rent-Seck be granted out of A. payable at B. the Grantee may 
Cro, Eliz. demand it at A. and if the Tenant be not there to pay it, it is a Dif. 
3 Car ſeiſin, for which the Grantee may have his Aſſiſe, and a Demand at g. 
had likewiſe been good, becauſe that, by the expreſs Appointment and 


07. | 
wy Agreement of the Parties, was the Place where the Rent was made 
D · · 0 3 
Cro. Car. But a Demand of the Perſon of the Tenant is not ſufficient off the Land, 
521. becauſe the Demand is required to be made in order to an immediate 


Co. Lit. 153. Payment; but no Perſon is preſumed to carry his Wealth about with him; 
that is reaſonably ſuppoſed to be at his Place of Habitation, or upon the 
Land from whence it is gathered, and therefore, the Demand of the Per. 
fon off the Land being not ſufhcient to anſwer the Intention of the Demand, 
| is uſeleſs and inſignificant. V | 
4 Co. 73. If the King makes a Leaſe, reſerving Rent, the Tenant muſt pay it 
Do. Lit. 221. without Demand, as is ſaid, either to his Receiver for that Purpoſe, or 
Gro. Eb. at the Receipt of the Exchequer, as well as if by the Words of the Leaſe 
the Rent had been made payable at his Exchequer, or into the Hands of 
| Dyer 8y. his Receiver; but, if the King grants the Reverſion, the Patentee muſt 
demand the Rent upon the Land, becauſe that is the Place appointed by 
Law, for the Reaſons already given, for a common Perſon to demand the 


| Ren. REY | | | 
2 Rol. Abr · If a Rent be reſerved, payable at the Church of S. or D. upon Condi- 
428, tion, it ought to be demanded at both Places, becauſe the Leſſee hath 


his Election to pay it at either Place; and therefore, to take Advantage 
of the Condition, the Leſſor muſt demand it in ſuch Places where by his 
own Agreement he has permitted the Tenant to pay it. 5 
page 359 #* So if it had been reſerved to be paid at or in the Church of D. it 


2 Rol. Abr. ought for the ſame Reaſon to be demanded both within and without the 


5 


428. Church. 5 | 1 Wal | i 
Dyer 329, If a Leaſe be made of two Barns. rendering Rent, with Condition of 
in Margin. Re-entry for Non-payment, the Leſſee tenders the Rent at one Barn, and 

| the Leſſor demands it at the other, yet the Leſſor cannot re-enter, be- 

cauſe one Barn being as notorious, and conſequently as proper a Place as 
the other for the Payment, tis preſumed that the Leſſee was at the pro- 
per Place for Payment, unleſs that Preſumption be overthrown by a De- 
mand; and therefore ſince the Demand was not made at both the Barns, 
there is nothing to deſtroy the Preſumption that the "Tenant was at the 

proper Place ready to pay to fave the Condition; and if the Leſſor did 

not demand it at the proper Place, he ſhall not take Advantage of the 

Condition. . „„ P 

But however juſt and reaſonable the above Caſes and Diſtinctions 
might have been, and however neceſſary the Knowledge of them, yet 
now., | | | 3 | 

By the 4 Gee. 2. cap. 28. /e#. 2. it is enacted“ That in all Caſes be- 
„% tween Landlord and Tenant, as often as one Halt- Year's Rent jhall 
„ be in Arrear, and the Landlord hath Right by Law to re-enter for 
% Non- payment, ſuch 1 andlord may without any formal Demand or 
Re- entry ſerve a Declaration in Ejectmept; or, in caſe the ſame cannot 

be legally ſerved, affix the ſame upon the Door of any demiſed Meſ- 
e ſuage, or upon ſome notorious Place of the Lands, Cc. compriſed Tn 
© ſuch Declaration, which Service or Affixing ſuch Declaration ſhall 
* ſtand inſtead of a Demand and Re-entry ; and in Caſe of Judgment 

1 againſt the caſual Ejector, or Nonſuit for not confeſſing Leaſe, Entry 
and Ouſter, it ſhall be made appear to the Court by Affidavit, or be 

RD. : : „ ge VVV 46 proved 


| 5 PE. JE * 
« proved upon the Trial in Caſe the Defendant appears, that Half a 
« Year's Rent was due before the Declaration was ſerved, and no ſuffici- 
« ent Diſtreſs was to be found, and that the Leſſor in Ejectment had 
« Power to re-enter, the Leſſor in Ejectment ſhall recover Judgment and 
Execution in the fame Manner, as if the Reut in Artear had been le- 
« gally demanded, and Re-eniiy made ; and in cafe the Leſſee, or other 
« Perfon claiming under the Leaſe, ſhall ſuffer Judgment to be recovered 
„on ſuch Ejectment, and Execution executed, without paying the Rent 
« and Arrears, with Coſts, and without filing any Bill for Relief in Equity 
„within fix Calendar Months after Execution executed, the ſaid Leſſee 
and all Perſons ciaiming under the Leaſe ſhall be barred from all Relief 
© in Law or Equity, other than by Writ of Error, provided that nothing 
« herein ſhall bar the Right of any Mortgagee of ſuch Leaſe who ſhall 
« not be in Poſſeſſion, ſo as ſuch Mortgagee within fix Calendar Months 
„after Execution executed pay all Rent in Arrear, and Coſts and Da- 
„mages, and perform all Covenants and Agreements on the Part of the 
„ firſt Leſſee.” e 


— 


* 2 ” — ” hs * 


(K) The ſeveral Remedies koz the Becovery or 
SY Rents; And herein, 
1 the Remedy by Diſtreſs. 


THE Remedy by Diſtreſs is by the Common Law incident to a,,., ,... 

| | TM . wy <6 . . Vide Title 
| Rent Service, but in Caſe of a Rent-Charge it muſt be expreſly Hire 
provided for by the Deed. Ie. + The Exe- 
| = | | | | | | cutorsof Te- 
nants in Fee-ſimple, &c. of Rents, ſhall have Debt or Diſtreſs for the Arrears. 32 H. 8. c. 37.— 
Exception of Manors in Wales. Id. /. 2.—Huſbands ſeiſed in Right of Wives, or Tenants pur auter 
vie, aſter the Death of the Wife or ce/tui que vie, may diſtrain or have Debt for the Arrears, Id. /. 3. 

O iſtreſs given for Rent-Seck, 4 Geo. 2. c. 28. ſ. 5.—Crops growing may be diſtrained. 11 G. 2. 
c. 19. f. 8. Vide pol, 360.—Goods liable to Diſtreſs not to be taken in Execution without paying the 
Arrears, not exceeding one Year's Kent. 8 Ann. c. 14.—Qa this Statute the following Cales have 
been determined: If the Money be levied by Sale of Goods taken in Execution againſt Defendant, 
| who was a Tenant owing Rent, after the Landlord's Death inteſtate, and before Adminiſtration 
granted, the Court will not order the Sheriff to pay the Year's Rent to the Adminiſtrator afterwards, 
Waring v. Dewberry, T. 4 Geo. Str. 9j.—A Landlord is obliged to demand the Arrears before the 
Removal of the Goods, or it is too late. [bid. Fort, 360. Darling v. Hill, P 9 Geo. 2. Ca. B. R. 
Temp. Hardw. 2856.— An Executor has the lame Benefit of the Act as the Landlord, for it is an In- 
tereſt veſted. Chace v. Chace, H. 2 Geo. 2. Fort. 359.—lIf Goods are ſeized on an Extent on an 
Outlawry, the Landlord ſhall not have the Goods delivered to him, though he diſt rained before the 
Extent, Rex v. Souther ly, P. 1716. in Sc. Bunb, 5 —The Landlord is to have his Year's Rent 
without any Deduction. Gore v. Gofton, M. 12 G. Str. 643.—The Ground Landlord of a Houſe is 
not intitled to a Year's Rent on an Execution againſt an Under-Leſſee. Benset's Cale, M. 1 Geo. 2. 
Str. 787.—On an Outlawry, Capras Uriagatum, and Goods ſeized by Proceſs ſtill remaining in the 
Sheriff's Hands, Landlord ſhall have a Year's Rent Greaves v. D*Acaftro, P. 1728. Bunb 194.— 
If Extent iſſues againſt a Tenant, and a'terwardz, but beſore the Extent is executed, the Landlord 
diſtrains, and the Inquiſition finds the Goods diſt: ained to be in the Poſſeſſion of the Tenant, the 
Landlord ſhall not have the Benefit of the Stat 8 Ann. Rex v. Pritchard, T. 1729. Bunb. 26g — 
When there are two Executions, the Landlord ſhall not have a Year's Rent on each. Pod v. Saxbys 
M. 9 Geo. 2. Str. 1024. A. lets Land to B. at 76. per Arnum tor one Year; a few Days be- 
fore the End B. ſays he can hold it no longer, but deſires as much as will feed ſixteen Cows, which 
A. complies with, ang demiſes alſo the Houle and Garden; ſome Months alter B.*s Goods are taken 

in Execution, no Part of the Rent of 751. being paid; A. ſha}l not have the 78d. on Motion, and 
Jemb. no Rent under the Act, though he proceed by Action. Cob v. Cook, P. 11 Geo. 2. And. 217, 
—Oa an Execution for Coſts on r of Nonſuit, Sheriff cannot, after he has received Notice 
of Rent due, remove the Goods before he has ſatisfied Landtord one Year's Rent; unleſs the Rent 
paid, Sheriff mult quit it; if he does not, Action lies againſt him; or on Motion the Court will order 
Reſiitution to the Amount of the Goods fold, deducting Colts incurred before Notice. Hencbett v. 
Kempſen, P. 2 Geo. 3. 2 Wilſ. 140,—A Bill of Sale held to Amount to a Removal of Goo. s taken 
dy Fieri facias, and the Shetiff ſhall pay the Year's Rent out of the Money NR This 211. | 
%% wo RE | his 


226. 


7 
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Page 360 * This Remedy by Diſtreſs is greatly enlarged by ſev oral Acts of Par. 


lament, which are taken Notice of under the Head of DISTRESS, and 


therefore 1 ſhall here only ſubjoin ſome Clauſes in a late Law for the 


more eaſy Recovery of Rents. 
By the 11 Geo. 2. cap. 19. feck. 1. it is emified, 90 That in caſe any 


«© Tenant or Leſſee of Lands or Tenements, upon the Demiſe whereof 


* any Rent is payable, ſhall fraudulently or clandeſtinely carry off his 


„ Goods to prevent the Landlord from diftraining, it ſhall be lawful for 
e every Landlord, or any Perſon by him impowered, within thirty Days 


next enſuing ſuch Carrying off, to ſeiſe ſuch Goods wherever the ſame 


*« ſhall be found, as a Diſtreſs for the Rent, and the ſame to ſell or diſpoſe 


Jof as if the ſaid Goods had been diſtrained upon ſuch Premiſſes, pro- 


* vided that no Landlord ſhall ſeiſe Goods ſold bona fide and tor a valua- 


ble Conſideration to any Perſon not privy to ſuch Fraud.“ 


And by ſe#. 3. I any ſuch Tenant ſhall fraudulently remove bis 


| Goods, or if any Perſon ſhall knowingly aſſiſt ſuch Tenant in fraudu- 
* lently conveying away his Goods, or in concealing the ſame, all Per- 


Lit. Se. 
219 

F. N. B. 152. 
6 Co. 88. 


ſons fo offending ſhall forfeit to the Landlord, from whoſe Eftate ſuch 
Goods were carried off, double the Value of the Goods, to be recovered 
by Action of Debt, c. 


And by eck. 8. © It ſhall be lawful for every Landlord to keile; 1 4 


© Diſtreſs, Corn and Graſs, Hops, Roots, Fruits, or other Product grow- 
ing on the Eſtates demiſed as a Diſtreſs for Rent; and the fame to cut, 


gather, and lay up when ripe in the Barns or other proper Place on the 


© Premiſſes; and in caſe there ſhall be no proper Place, then in any 


other Barn or proper Place which ſuch Landlord ſhall procure as near 
as may be to the Premiſſes, and in convenient Time to appraiſe, ſell, or 
« diſpole of the ſame towards Satisfaction of the Rent, in the ſame Manner 
« as other Goods may be ſeiſed and diſpoſed of; the ns to be 
«© taken when IgE and made.“ 


2. Of the "EEE by Writ of . 


I a Man grants by his Deed an 3 Kone to J. 8 in Fee, for Life 
or for Years, and the Rent is behind, the Grantee may bring his Writ of 
Annuity againſt the Grantor, and thereby charge his Perfon ; and this 
Remedy is founded on the Words of the Contract, which being preſunied 
to be founded on a valuable Conſideration, are always taken moſt ftrongly 
againſt the Grantor ; and therefore, where a Man grants an annual Rent, 


the Perſon granting is as well liable to the Charge as the Land, becauſe 


Rol. Abr, 


6 Co. 58. b. 


the Perſon of the Grantor ought to be liable to the Payment of what ke 
himſelf hath given. 
Hence it follows, that no Writ of Avanity lies for a Rent- Service, be- 


| cauſe the Rent-Service being ſomething reſerved by the Leſſor by way of 


Retribution for the Land demiſed, proceeds not from the Grant of the 
Leſſee, the Reſervation being the Act of the Leſſor, and conſequently the 
Perſon of the Leſſee ovght not to be liable to the Diſcharge of a Thing it 
never granted; for the Leſſee is only paſſive, and takes the Lands upon 
ſuch Terms as the Leſſor is willing to part with it, and by fuch * | 
tance of the Land agrees to the Reſervation of the Rent. 

It follows alſo, that if a Man deviſes a Rent out of his Land, and dies, 
that no Writ of Annuity lies for ſuch Rent, becauſe the Deviſe cannot take 


Effect till after the Death of the Deviſor, and then it is impoſſible 9 


charge the Perſon. 
So no Writ of Annuity lies for a Rent granted for delt of Par- 
tition, or in lieu of Dower; ſor thoogh theſe be given by the 29% : 


1 am © 


R 1 N 


æ yet, being granted in Satisfaction of a real Eſtate, they retain the Na- Page 36 


ture of the Things for which they are given, and therefore not recoverable 


in a Perſonal Action. | : 3 
But for the further Explanation hereof, vide Tit, ANNUITY || AND, Wes the 


| RENT-CHARGE. 0 printing of 


the former 


part of this Work, by Statute 17 Geo. 3. it is enacted, That a Memorial of all Deeds, Bonds, Sc. 


for granting Life Annuities, ſhall, within twenty Days of the Execution thereof, be inrolled in the 


Court of Chancery; and that ſuch Memorial ſhall contain the Date, Names of the Parties, Witneſſes, 
Sec. otherwiſe every ſuch Deed, Bond, @c. ſhall be void. —Before Judgment ſhall be entered of 
Record upon-any Warrant of Attorney tor recovering any Annuity already granted, and before Exe- 
cution ſhall be ſued out, &c. on any Judgment already entered, &c. a Memorial ſhall be inrolled as 
aforeſaid. All future Deeds for granting Annuities ſhall contain the Conſideration and the Names of 
the Parties in Words at Length. If any Part of the Conſideration ſhall be returned, or any Notes ſhall 
not be paid when due, &c. the Court may order the Deed to be cancelled, &c.—And the Act alſo 
directs, that a particular Roll ſhall be kept by the Clerk of the Inrollments in Chancery, and that 
every Memorial ſhall be inrolled in Order of Time, as the ſame aie brought to the Office; and the 
Day, Hour and Time of bringing Memorials to the Office are to be ſpecified on the Roll. It alſo 


| appoints the Clerks Fees.—All Contracts for purchaſe of Annuitics with any Perſon under twenty-one 


Years of Age are declared void. Any Perſon who ſhall procure or ſolicit any Minor to grant an An- 
nuity, Cc. ſhall be puniſhed by Fine or Impriſonment, &c.—Soliciters, Scriveners, Sc. who ſhall 
take more than 10. per 1007. for procuring Money for Annuities, ſhall be puniſhed by Fine and Im- 
priſonment, -&c.—The above Act does not extend to any Annuity or Rent-Charge given by Will or 


Marriage Settlement, or for the Advancement of a Child; nor to any Annuity, &c. ſecured upon 


Lands of equal or greater annual Value, whereof the Grantor was ſeiſed in Fee- ſimple, or in Tail in 
Poſſeſſion at the Time of the Grant, or ſecured by the actual Transfer of Stock in any of the publics 
Funds, the Dividends whereof are of equa] or greater annual Value than ſuch Annuity ; nor to any 
voluntary Annuity granted without Regard to pecuniary Conſideration ; nor to any Annuity, Cc. 
granted by any Body Corporate, or under any Authority or Truſt created by Act of Parliament; nor 
to any Annuity where the Sum to be paid does not exceed 10/. annually, unleſs there be more than 


one ſoch laſt mentioned Annuity from the ſame Grantor, to or in Truſt for the ſame Perſon or 


Perſons. 
3. Of the Remedy by Aſſiſe. 


| The Writ of Aſſiſe lies to reſtore the Party to the actual Seiſin of that Vide Title 


| Freehold that he hath been deveſted of, and conſequently the Party who Ae. 


brings it muſt have at leaſt an Eſtate for Life in the Rent, and muſt have 
been in the Seiſin and Enjoyment thereof. 


4 Of the Clauſe of Re- entry. 


The Condition of Re · entry for Non-· payment of Rent was the Remedy Lit. Se&. 


by the antient Law, which was afterwards changed into a Diſtreſs; but is 8 | 
0. Lilt. 


yet a Remedy allowable at Law, where the Party provides it by the Deed xg = 


as if a Man makes a Feoffment, Gift, or Leaſe, reſerving Rent, with a 
Condition that if the Rent be behind, that it ſhall be lawful for the 
Feoffor, &c. and his Heirs into the Lands to re-enter ; in theſe Caſes, if 
the Rent be not paid according to the Deed, the Feoffor or Leſſor may 


enter into the Lands, and hold them in his former Eſtate, becauſe the 


Feoffment or Leaſe was not abſolute, but defeaſible by the Non-perform- 

ance of the Condition. 
But where a Feoffinent is made of Lands, reſerving Rent, upon Condi- Lit. Se. 

tion that if the Rent be behind, that it ſhall be lawful for the Feoffor and 3*7+ 

his Heirs to enter and hold the Lands, and take the Profits z:// 


be be ſatisfied and paid the Rent behind; this is not a Condition 


abſolutely to defeat the Eſtate ; but the Feoffor in this Caſe ſhall upon 


his Entry only hold the Land as a Pledye, or in Nature of a Diſtreſs, 
till the R 


ent be paid him, and the Profits ſhall not go into the Account 


of the Rent, but ſhall be applied to his own Uſe, that by ſuch Per- 
„„ 1 5 PTD ception 
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ception the Tenant may be obliged the ſooner to pay the Arrears or 
—_— 7: : N 5 9 


Co. Lit. 203. But if the Condition had been, that if the Rent be behind, that the 


Leſſor ſhall re-enter, and take the Profits until thereof he be ſatisfied, thee 
the Profits ſhall go into the Account of the Rent, and conſequently, whey, 

the Protits received are equivalent to the Arrear of Rent, the Leſſre may 
re- enter and hold it under the former Leaſe. . 3 


Cro. Jac, And though Part of the Rent be paid him before Re- entry, yet, if the 


gil. Whole be not fatisfied, he may re-enter for any Part that is in Arrear, be- 

4 Leon. 8. cauſe the Condition is to inforce the Payment of the whole Rent, and 
therefore he may take Advantage for Non- payment of any Part 
thereof. 5 SD | | | 


Cro. Jac. If a Man grants a Rent- Charge to J. S. his Heirs and Aſſigns, and if it 


SIS, 5 | ſhall happen that the Rent ſhall be behind and unpaid, that then the ſaid 
25 — P. J. F. his Heirs and Aſſigns, ſhall enter into the Land, and have and enjoy 
Poph. 126, the Rent thereof, until the Arrears be fully ſatisfied, and the Grantor 


covenants to levy a Fine to the Uſes of the ſaid Deed, if after the Fine 


147. | 
3Bullt. 250. levied the Rent be Arrear, the Grantee may enter into the Land, or make 


—_ gs a Leaſe for Years to try his Title in Ejectment, becauſe by the Fine there 
7 is an Eſtate veſted in the Conuzees to raiſe an Uſe in the Grantee of the 
Rent-Charge when the Rent is behind; and whenever the Rent becomes 
Arrear, the Poſſeſſion is executed ta that Uſe, and conſequently the Grantee 

has a Right to take and keep that Poſſeſſion till the Uſe for which it was 
Page 362 executed be ſatisfied, and that was till the“ Arrears of Rent be paid by 
the Perception of the Profits; and therefore though the Grantee's Intereſt 

in the Land be uncertain, (becauſe tis uncertain when the Rents will be 

paid out of the Profits) yet while his Intereſt remains, if his Poffeflion be 

diſturbed or deveſted, he may reſtore it by EjeAment, which is the pro- 

per Remedy to recover the Poſſeſſion; and if the Grantee aſſigns over the 

| Rent, the Aſſignee may likewiſe enter and maintain a Title in Ejectment; 

for though the Uſe ariſes out of the Eftate of the Conuzee only as the Rent 

is in Arrear, and till the Rent be behind and unpaid, there is nothing more 

than a bare Poſſibility of a Uſe, which in its Nature is not aſſignable, yet, 

by the Conveyance of the Rent, it ſhall paſs, becauſe 'tis nothing more 

r a Remedy or Security for the Rent, and therefore ſhall attend that, 

into whoſe Hands ſoever it comes. V 
Cro, Car. And by the better Opinion it ſeems, that if the Rent be Arrear be- 
512. fore the Fine levied, yet the Fine levied afterwards ſhall be ſufficient 
to raiſe an Uſe in the Grantee to enter into the Land for the Recovery _ 
of thoſe Arrears, becaufe the Fine is guided by the Deed of Grant, 

and both amount but to one Aſſurance, and conſequently the Fine ſhakt 

have Relation to that Deed which leads the Uſe of it, and makes it 

A beat | 

Sid. 223, So it is, if ſuch a Rent had been granted to a Man and his Heirs, 
262, 344. and if the Rent be behind and unpaid, then it ſhall be lawful for the 
Lev. 170. Grantee and his Heirs to enter, Ic. The Grantee, when the Rent is 


pa 2 35, Arrear, may by fuch Proviſo enter and hold the Land till he be paid the 


188. Rent by the Perception of the Profits; for though it was objected that 
Saund. 112. there was no Eſtate conveyed, out of which a Uſe might ariſe to the 


era V- Grantee upon the Non-payment of the Rent, and that this Grant could 


paſs no Eftate to the Grantee as a Conveyance at Common Law, be- 

' Cauſe the Grantee could have no Inheritance or Freehold in the Land 

when the Rent was in Arrear for want of Livery, nor an Eftate for 
Fears for want of a certain Commencement and Determination; yet it 
was adjudged, that by the Grant he had an Intereſt veſted in him when 
the Rent was arrear ; and though it be an uncertain Intereſt, which 9 
| | | 5 the 


| R E | Sy pe | a 
the Uncertainty of its Commencement and Determination might be void | 
by the ſtrict Rules of Law, if it were granted independent on any Eſtate 
certain, yet it is good in this Caſe, becauſe tis created to attend a 
determined Eſtate, and the Non-payment of the Rent fixes the Cer- 
tainty of its „ and the Satisfaction of the Arrears by the Per- 
ception of the Profits, the End and Determination of ſuch Intereſt, and 
therefore the Grantee may reduce ſuch Intereſt as it ariſes into his Poſ- 
ſeſſion by Ejectment, which is the proper Remedy to recover the Poſſeſ- 


_- 


5. Of the Nomine pene. 


This is not ſo much a Remedy for the Recovery of Rent, as a Pe-Lil. 4. 
nalty to oblige the Tenant to a punctual Payment, and this as well OW. 206. 
a Rent-Charge as a Rent-Service; and herein theſe Things ſeem obſery-7 
able. . 3 „ | 

That in Caſe of a Rent-Service or Rent Charge, if it be granted that Hob. 82, 
if the Rent be arrear, that the Tenant ſhall forfeit 8s. a Day as a No- 208. 
mine penz, there muſt be an actual Demand of the Rent at the Day to Brownl. 
give a Title to the Penalty, becauſe till an actual Demand made it can- © ow 33. 
not appear that there was any Default or Neglect in the Tenant, and it 
were unreaſonable to oblige the Tenant to pay ſuch Penalty without a | 
wilful Default; for the Preſumption is, that he was ready to pay the 

Rent to fave the Penalty; and there is no Way to overthrow that Pre- 

* ſumption but by proving an actual Demand made, and then if ſuch Page 363 

Demand be not anſwered by Payment, it is evident that the Tenant has 

wilfully neglected it, and conſequently has ſubmitted himſelf to the Pe- 

nalty. | 8 Es | 
| Bur if the Rent be demanded at the Day, and not paid, and conſe- Hob. 208. 

quently the Penalty forfeited ; as if a Rent be granted to A. for Life, Hutt. 42, 

and, if it ſhall be Arrear by the Space of ten Days after the Feaſts of114- 

Payment, being lawfully demanded, that then the Grantor ſhall forfeit Hetl. 37. 

10s. by way of Pain, and that then and fo often it ſhall be lawful for 
the Grantee to diftrain ; till the Rent and Penalty be ſatisfied ; by the 

Opinion of Hob. if the Grantee demands the Rent at the End of the 
ten Days, by which he becomes intitled to the Penalty, the Grantee 

on the eleventh Day muſt likewiſe demand the Penalty, becauſe it is 
not due till after the ten Days incurred, and the Grantor has the 
whole Day, on which the Penalty becomes due, to pay it; but Quære 
agg the Grantee be obliged to demand the Penalty after it becomes 

. „ | | | 

But if the Plaintiff brings an Action of Debt, or avows for the Rent and Hob. 32, 
Nomine pene, without laying an actual Demand for the Rent, though he 35. 
cannot recover the Penalty for want of ſuch Demand, yet he ſhall, by 
ſuch Suit, have Judgment for the Rent, becauſe that is really due, and 

ought to be paid without any Demand, - | 

If the Tenant, that is chargeable with the Rent, aſſigns over his In- Cro. Eliz. 

tereft in the Land, it ſeems that the Aſſignee is chargeable with the Pe- 353: 

nalty for any Arrear incurred in his own Time, becauſe the Nomine pena Ch, 
being intended as an Obligation on the Tenant to pay the Rent, that Obli- Moor pl. 
- pr, from the Nature of the Contract, muſt have Continuance ſo 486. 
long as the Rent is payable ; and therefore whoever takes the Land, takes 
it under the Charge of the Rent, and conſequently muſt be ſubject to that 
Security which was originally taken upon the Creation of the Rent. 
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| F . = 
Cro. Eliz. Tf the Rent be deviſed without Mention of the Nomine pers, yet it ſhall 
898. paſs as incident to the Rent, becauſe whoever has a Right to the Rent 
eee ?- ought to have all that Security for the Payment of it, which was taken 
RY upon the original Creation of it. | | 


| Co. Lit. 163. The Nomine pænæ, as an Incident to the Rent, ſhall deſcend to the 


Heir, becauſe, being a Security or Penalty to engage the Payment of the 
Rent, whoever has a Right to the Rent ought in reaſon to have the Penalty, 
which is to oblige the Tenant to pay it; but the Statute, of 32 H. g. 
(e. 37.) gives no Remedy for the Recovery of the Nomine pœnæ, as it 
does for Rents, becauſe the Grantee of a Rent-Charge might have an 
Action of Debt for the Arrears of the Nomine pœnæ at Common Law; 
for, being only a Penalty, they looked on it to be only a Chattel, ſince 
it did not grow due with every Gale of the Rent, but aroſe caſually 
upon the Non-payment of the Rent at the Day; and for the fame Rea- 
ſon the Executors of the Grantee might have an Action of Debt, and 
conſequently there was no Neceſſity for the Statute to provide a Re- 
medy. 5 „ | _ 


6. Of the Remedy by Action of Debt, Ec. and as grounded on ſeveral 
| 8 Acts of Parliament. | | | 


The Remedy by Action of Debt extended only to Rents reſerved o 
Leaſes for Years, but did not affect Freehold Rents; the Reaſon whereof 
is this; Actions of Debt were given for Rent reſerved upon Leaſes for 
Years, for, that ſuch Terms being of ſhort Continuance, it was neceſ- 


page 364 fary that the Leſſor ſhould follow the Chattels of his Tenant * wherever 


they were or whereſoever he ſhould remove them ; but, when the Rents 
were reſerved on the durable Eſtate of the Feud, the Feud itſelf, and the 
Co. Lit. 162. Chattels thereupon, were Pledges for the Rent; and, if the Land were 
unſtocked for two Years, the Lord had his Ceſſavit per biennium to teco- 
ver the Land itſelf; and hence it is, that if the durable Eftate of the Feud 
determined, as if the Leſſee for Life died, the Leſſor might have an 
Action of Debt for the Arrears ; becauſe the Land was no longer a Se- 
curity for the Rent; and therefore the Chartels. of the Tenant were lia- 
ble to. ſatisfy the Arrears in an Action of Debt wherever the Tenant re- 
moved them. | 3 „„ 
Co. Lit. 162. So it was in Caſe of a Rent-Charge; for if a Man were ſeiſed of it in 
4 Co. 49. Fee, and it was Arrear, he could have no Action of Debt for the Ar- 
rears; and if he dies, his Heir cannot have any real Action for the Ar- 
rears, for that is proper for the Recovery of the Poſſeſſion, which is ſtill 
in him, nor can he have a perſonal Action, becauſe, beſides the former 
| Reaſon, it were abſurd to give a real Action for the Rent running on in 
his own Time, and a perſonal Action for the Arrears in the Life-time of 
the Anceſtor at the ſame Time; for it could not be ſuppoſed to be both 
a real and per ſonal Thing; for this Reaſon alſo the Executor could have 
no Action for the Arrears, who is intitled to the perſonal Eſtate; as alſo 
becauſe the Executor could not intitle himſelf by virtue of the Contract 
that created the Rent, ſince the Heir was conſtituted Repreſentative by 
the Contract, and by Conſequence that Repreſentation excluded all other 
Perſons from taking any Benefit as Repreſentatives, that did not come un- 
der that Character. | f 5 | „ 
8 Ann. c. But theſe Inconveniencies and Miſchiefs are remedied by a late Act of 
14. ſ. 4. Parliament, by which it is provided, ** That whereas no Action of Debt 
lies againſt a Tenant for Life or Lives, for any Arrears of Rent, 
during the Continuance of ſuch Eſtate for Life or Lives, be it enaQt- 
sed, that, from the firſt Day of May 1710, it ſhall and may be por 
: : Es oe | 2 «« fox 


Tenant. 


bur auter vie and Leſſees for Years, or at Will, frequently hold 


RA iI. 8 


for any Perſon or Perſons, having any Rent in Arrear, or due upon 


« any Leaſe or Demiſe for Life or Lives, to bring an Action or Actions 
« of Debt for ſuch Arrears of Rent, in the ſame Manner as they might 
„ have done in caſe ſuch Rent were due and reſerved upon a Leaſe for 


„Tears.“ 


Aud by the Statute of 32 H. 8. (c. 37.) the Executors of a Man ſeiſed Co. Lit. 162. 
either of a Rent-Charge, Rent Service, or Rent-Seck, either in Fee-Simple Cro. Car. 
or Fee-Tail, have now a double Remedy given them for ſuch n 
either by Action of Debt or Diſtreſs; the Action of Debt lies not only againſt 4 Co. 4 5. 
the Tenant that ought to have paid the Rent, but againſt his Executors Vaugh. 40. 
and Adminiſtrators; the Diſtreſs runs with the Land as long as it conti- | 
nues in the "Tenant's Poſſeſſion that ſuffered the Rent to run in Arrear, or 


of any other Perſon claiming by or from him. 


And therefore, if a Man grants a Rent-Charge in Fee, and afterwards 4 Co. go. 


makes a Feoffment of the Land, out of which it iſſues, and the Feoffee * _ 178. 
makes a Leaſe at Will, the Executors of the Grantee may diſtrain the ieee 
Tenant at Will for any Arrears that became due in the Life-time of the Ognelt's 
Grantor, becauſe ſuch Tenant claims from the Grantor; and ſo every Cale. 


Feoffee of the firſt Feoffee in infinitum claims immediately from the 


_ Grantor, | 


So if the Tenant makes a Gift in Tail, and the Donee dies, the Iſſue 4 Co. 50. 
is chargeable with the Arrears of the Rent ; becauſe though he claims 
by Deſcent per formam doni, yet it is by virtue of the Gift made by the 
But if Tenant in Tail makes a Gift in Fee, and dies, and the Diſcon- 
tinuee charges the Land with a Rent in Fee, and then infeofts the Iſſue in 
Tail within Age, ſo as he is remitted, the Iſſue is chargeable with none of 
the Arrears ; becauſe, being remi'ted by the Feoffment to “ the old Page 365 
Eſtate-Tail, he cannot claim under the Diſcontinuee, but from the firſt Noy 48. 


Donor: 3 Moor 486. 
pl. 1143. 2 Rol. Abr. 422. 2 Vern, 612. 


So it is, if the Tenant dies without Heirs, ſo that the Tenancy eſcheats Co. Lit.162. 
to the Lord, he ſhall not be chargeable with any Arrears of a Rent-Charge 
incurred in the Life of the Tenant. 
But before theſe Acts, if there had been Tenant for Life of a Rent, Co. Lit. 162. 
and he died, the Rent being in Arrear, his Executors, by the Common 
Law, might have an Action of Debt, for the Arrears ; for the Executor, 
repreſenting the Perſon of the Teſtator, ſucceeds in all his perſonal Rights; 
and, when the Rent is Arrear at his Death, it is no more than a ſingle 
perſonal Duty, diſtin& and ſeparate from the real Eſtate ; for which there 
can be no Remedy by real Action, which recovers the Freehold of which 
the Poſſeſſor was difſeiſed ; but the Arrears of the Rent being no Free- 
hold, but a perfect Chattel or finzle Duty, were recoverable by the Exe- 
cutor as all other perſonal Things; and though the Freehold determined : 
by the Death of the Tenant for Life, yet they did not conſttue ſuch Du- 


ties to ceaſe, becauſe there were no Words in the Contract to fout:d fuch 


a ConfiruQtion upon; for the Contract gave him the intire Rent during 
Life, and the Act of God did not take it away. - Et 

If Tenant pur auter wie or Tenant for Years held over, yet the Leſſor 
could not diſtrain them for the Rent that became due before the Deter- 
mination of their reſpective Leaſes, though they continued in the Pol- 


ſeſſion of the Land afterwards ; for when the Leaſe was determined, the 
Leſſor could not avow on them as his Tenants, claiming under a Leaſe 


that was ended; to remedy this It (a) is provided that whereas Tenant (a) By the 
over ſaid Statute 


the BAnn. c. 14. 
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. . | 
the Tenements to them deviſed, after the Determination of ſuch Leaſes; 
and whereas after the Determination of ſuch, or any other Leaſes, no 
Diſtreſs can by Law be made for any Arrears of Rent that grew due on 
ſuch reſpeQtive Leaſes before the Determination thereof; it is enaCteg, 
That it ſhall and may be lawful for any Perſon or Perſons, having any 
* Rent in Arrear or due upon any Leaſe for Life or Lives, or for Years 
„or at Will ended or determined, to diſtrain for ſuch Arrears, after the 
** Determination of the ſaid reſpective Leaſes, in the ſame Manner as they 
„ might have done if ſuch Leaſe or Leaſes had not been ended or deter- 
* mined; provided that ſuch Diſtreſs be made within the Space of fix Ca- 
„ lendar Months after the Determination of ſuch Leaſe, and during the 
* Continuance of ſuch Landlord's Title and Intereſt, and during the Poſ. 
( « fefſion of the Tenant from whom ſuch Arrears became due.” 
4 Geo. 2. Alſo for the more effectual Recovery of Rents it is provided, That in 
e. 23. * caſe any Tenant for Life or Years, or other Perſon who ſhall come into 
| „ Poſſeſſion of any Lands, c. under or by Collufion with ſuch Tenant, 
fall wilfully hold over after the Determination of ſuch Term, and after 
* Demand made in writing, for delivering of the Poſſeſſion thereof, by the 
*« Perſon to whom the Remainder or Reverſion ſhall belong, or his Agent, 
* ſuch Perſon holding over ſhall pay double the yearly Value of the Lands, 
„gc. fo detained, to be recovered by Action of Debt, whereunto the 
© Defendant ſhall be obliged to give ſpecial Bail; againſt which Penalty 
« there ſhall be no Relief in Equity,” rd 
11 Geo, 2, And by a ſubſequent Act it is provided, That in caſe any + Tenant 
c. 19. * ſhall give Notice of his Intentien to quit the Premiſſes, and ſhall not 
_ « accordingly deliver up the Poſſeſſion at the Time in ſuch Notice con- 
+ Tenia ** tained, the faid Tenant, his Executors or Adminiſtrators, ſhall pay 
by wart * to the Landlord double the Rent which he ſhould otherwiſe have 
demiſe from paid,” SC. | | 
Year to | Ee | | | 
Year, is within this Statute, and liable to pay double Rent, if he does not quit after giving Notice, 
Timmins v. Rowliſen, H. 5 Geo. 3. 3 Bur. 1603.——lt Tenant gives Parol Notice that he wilt 
quit, it is ſufficient and ſubjects him to double Rent if he does not. 1bid, 


*Page 366 And by the ſaid laſt mentioned Statute it is enacted, That where the 
© Demiſe is not by Deed, the Landlord ſhall recover a reaſonable Satis- 
a 2. faction for the Tenements (a) occupied by the Defendant, in an Action 
(% That on on the Caſe, for the Uſe and Occupation of what was ſo held or enjoy- 
a Leaſe at ed; and if, in Evidence on the Trial of ſuch Action, any Parol Demiſe, 
Will the or any Agreement (not being by Deed) whereon a certain Rent was re- 
1 % ferved, ſhall appear, the Plaintiff in ſuch Action ſhall not be nonſuited, 
5 but may make Uſe thereof as an Evidence of the Quantum of the Da- 
tion; ſecus * mages to be recovered.“ 1 e 25 ; ng 
on a Leaſe . | Ns TOs 
for Years. Lutw. 313. Salk. pl. 1, 209. Ld. Raym. 28, 170. Comb. 255. See 3 Salk. 136. 
pl. 2. | i 3 | | | | 


And though at Common Law no Action lay for Rent, but an Action of 
That an Debt, yet it was held, that for the Uſe and Occupation of a Farm, c. 
Aſumpht an Aſſumpfit would lie. e 


will lie on | 


an expreſs Promiſe, and where the Reſervation is of a Sum in Groſs. Hard. 61. 4 Mod. 78. Noy 


50. Allen 57. Vent. 98, 272, 2 Vent, 67. [See the Clauſe of the Stat, ſupra.] 


(I) Rent 
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I) Rent when and how diſcharged ; and herein 


ok the Evittion of the Tenant, 


| I* the Lands demiſed be evicted from the Tenant, or recovered by a 2 Rol. Abr. 


Title Paramount, the Leſſee is diſcharged from the Payment of the 429- 
Rent from the lime of ſuch Eviction ; but, notwithſtanding ſuch Re- — — 


covery or Eviction, the Tenant ſhall pay the Rent that became due be- 47. 


fore the Recovery; becauſe the Enjoyment of the Land being the Con- Co. Lit. 
ſideration for which the Tenant was obliged to pay the Rent, ſo long as 148, 201. 


the Conſideration continued, the Obligation muſt be in Force; there be- 


ing the ſame Reaſon that the Tenant ſhould pay the Rent for Part of 
the Time contracted for, as for the whole Term, if he had enjoyed the 


Land fo long. 


So if a Diſſeiſor makes a Leaſe for Years, rendering Rent, and af- 2 Rol. Abr. 
terwards the Diſſeiſee enters, and (a) ouſts the Leſſee, yet the Leſſee 429, 430. 
mall be accountable for the Rent incurred before the Ouſter; becauſe the (a) Mult be 
Leſſee cannot be taken for a Treſpaſſer, ſince he came into the Lands 0 a. 1. 4 
under the Sanction of a legal Contract; though the Diſſeiſor having Raym. 8 


but a deſeaſible Title could not perform that Contract, however, till it 


was deſtroyed, and while the Leſſee had the peaceable Enjoyment, the 


Obligation to pay the Rent, which was founded on the Enjoyment, muſt 

continue, and conſequently the Leſſee be obliged to pay the Rent till the 

Entry of the Diſſeiſee. . | 
For the fame Reaſon, if Part only of the Land letten be evicted from 10Co. 129. 


the Tenant, ſuch Eviction is a Diſcharge of the Rent in Proportion to Dyer 56. 


the Value of the Land evicted. 2 Abr. 
f | | 35 

If A. lets ſeveral Lands to B. and afterwards the Inhabitants of the Ch. ca. 31, 
Town, where Part of the Lands lie, recover a Right of Common in 32. Few v. 
Part of the Lands demiſed; this Recovery, it ſeems, by the ſtrict Tir xwell. 
Rules of the Common Law, ſhall make no Apportionment of the 
Rent; becauſe the Recovery of the Common is no Eviction of the 
Land, becauſe the Soil ftill remains in the Leſſee; and therefore 
there can be. no Apportionment ; but a Court of Equity conſiders 
that the Leſſee can have little Benefit by the Soil itſelf, while others 
are permitted to take the Profits ia Common with the Leſſee, and there- * page 367 
fore in ſuch Caſes have apportioned the Rent ; unleſs it appears, that, * 
notwithſtanding ſuch Right of Common recovered, the Lands demiſed are 


well worth the Rent reſerved upon the Leaſe. ; 
But the former Caſes are to he underſtood with this Reſtriction, that 10 Co. 128. 


when the Enjoyment is interrupted and deſtroyed, the Leſſee ſhail not 
N | be 


E M ͤ 2 
be obliged to pay for what he had not; nor can there be any Apportion- 
ment, becauſe by the expreſs Words of the Leaſe it was to be pod at 


+ Sed g. Eafter, and not before 7. 


now, AS AC- 
cording to the Stat. 11. Geo. 2. c. 19. ſ. 18. at the Death of Tenant ſor Lf, a ares Part 


of the Rent ſhall be paid to the Executor. V ide the ſtat. infra, 


Vaugh. 199. 45 the . is diſcharged from the Payment of the Rent when the 
Nollen 142. Land is evicted by a Title Paramount, ſo by a Parity of Reaſon he ſhall 
be diſcharged from it when the Lord purchaſes the Tenancy ; for in ſuch 
Caſe the Lord cannot have both the Land and the Rent, nor ſhall the 
Tenant be under any Obligation to pay the Rent, when the Land, which 
was the Conſideration, is reſumed by the Lord into his own Hands; | 
and this Reſumption or Purchaſe of the Tenancy by the Lord, makes 
what the Law Books call an Extinguiſhment of the Rent. | 
Bro. Tit. Ex- But if the Conveyance to the Lord was not abſolute, but upon Con- 
tinguifoment dition, or if it were only of a particular Eſtate of ſhorter Duration than 
(17): Y the Eſtate which the Lord had in the Rent-Service ; in theſe Caſes, tho” 
alles ER there be an Union of the Tenancy, and the Rent in the ſame Hand, yet, 
becauſe that Union is but temporary, for, upon the Performance of the 
Condition or Determination of the particular Eftate, the Tenant is re- 
ſtored to the Enjoyment of the Land, and conſequently the Obligation 
to pay the Rent revives ; therefore the Rent in ſuch Caſe is only ſuſpend- | 
| ed, and not extinguiſhed. 
11 Geo. 2. By the 11 Geo. 2. cap. 19. Reciting, that, whereas any Leſſor or Land- 
cap. 19. lord, having only an Eſtate for Life in the Land, c. dies before or on 
| the Day on which any Rent is reſerved or made payable, ſuch Rent or 
any Part thereof, is not recoverable by the Executors, Cc. of ſuch 
Leſſor; nor is the Perſon in Reverſion intitled thereto, any other than 
for the Uſe and Occupation of ſuch Lands, c. from the Death of the 
Tenant for Life ; of which Advantage hath been taken by the Under- 
tenants, who thereby avoid paying any Thing for the ſame ; for Remedy 
whereof it is enacted, that where any Tenant for Life ſhall die before 
or on the Day on which any Rent was reſerved, or made payable on any 
Demiſe or Leaſe of any Lands, c. which determined on the Death of 
ſuch Tenant for Life, the Executors or Adminiſtrators of ſuch Tenant 
for Life ſhall and may, in an Action on the Caſe, recover of and from 
ſuch Undertenant or Undertenants of fuch Lands, Cc. if ſuch Tenant 
for Life die on the Day on which the ſame was made payable, the 
| Whole; or if before the Day, then a Proportion of ſuch Rent, accord- 
ing to the Tine ſuch Tenant for Life lived of the laſt Year, or Quarter 
* of a Year, or other Time, in which the ſaid Rent was growing due as 
* Page 368 aforeſaid, making all juſt at or a proportionable Part thereof 


reſpeQively. 


O0 Ot 


Avowry. 


E 


O Ok appoztionment *, and herein of the Suf:* de, 
penllon and Extinguithment of the Bent: , 36). 
And therein, 1 | 


1. In what Caſes a Rent may be apportioned by the AQ of the Parties, 
and herein of the Difference between a Rent-Setrvice, and a Rent- 


Charge. p : 


A ND firſt, it is neceſſary to diſtinguiſh between a Rent-Service and Lit. ſ. 222. 
a Rent-Charge ; for if a Man, who hath a Rent-Service, purchaſes 8Co. 105. b. 

Part of the Land out of which the Rent iſſues, the Rent-Service is not 
extinguiſhed, but ſhall be apportioned according to the Value of the 
Land; fo that ſuch Purchaſe is a Diſcharge to the Tenant for ſo much of 
the Rent only, as the Value of the Land purchaſed amounts to ; but if 
a Man has a Rent-Charge, and purchaſes Part of the Land out of which 
the Rent iſſues, the whole Rent is extinguiſhed. 

But if the Grantor, by Deed reciting the Purchaſe, had granted that Co. Lit. 
the Grantee ſhould diſtrain for the ſaine Rent in the Reſidue of the Land, 147-8. 
the Whole Rent-Charge had been preſerved ; becauſe ſuch Power of Diſ-® 1 ns 
treſs had amounted to a new Grant. 2 

If a Man grants a Rent-Charge out of two Acres, and afterwards the Co. Lit. 148. 
Grantee recovereth one Acre by Title Paramount the Grant, the whole b. 
Rent ſhall not be extinguiſhed ; becauſe the Law, which gives the _— entire 
medy for the Recovery of a Man's Right, will not prevent the Profecu-\ Horse 
tion of ſuch Right, by depriving the Proſecutor of a greater Profit than Hawk, &c. 
the Thing recovered may amount to; but in this Cafe there ſhall be no fhall be ex- 


Apportionment, but the Grantee ſhall have the whole Rent after he hag*!2gviſhed or 
| revive, vide 


recovered one Acre. e | | 6 Co. 1, 2. 
| e Co. Lit. 149. 

| 8 | | : | 8 Co, 105. 

In ſome Caſes a Rent-Charge may be apportioned by the Act of the co. Lit. 148. 
Party; as if the Grantee releaſes Part of his Rent to the Tenant of vide Cro. 
the Land, ſuch Releaſe does not extinguiſh the whole Rent, So if theEliz. 742. 


Grantee gives Part of it to a Stranger, and the Tenant attorns, ſuch #bich n 
Grant ſhall not extinguiſh the Reſidue which the Grantee never parted 9, e OY 
with, becauſe ſuch Releaſe or Diſpoſition makes no Alteration in the ther by the 
original Grant, nor defeats the Intention of it, as the Purchaſe of Part Statue 4 
of the Land does; for the whole Rent is ſtill iſſuable out of the whole 3 c. 16. 
Land, according to the original Intention of the Grant; beſides, ſince G che 
the Law allowed of ſuch Sort of Grants, and thereby eſtabliſhed ſuch good wich- 
Sort of Property, it would have been unreaſonable and ſevere to hinder out the At- 
the Proprietor to make a proper Diſtribution of it for the Promotion of tornment of 
his Children, or to provide for the Contingencies of his Family, which Thar i 
were in his View. The Objection, that has been made to theſe Sort 3, to a 


of Apportionments or Diviſions of Rent Charges, is this, that the Tenant the Tenant. 


thereby would be expoſed to ſeveral Suits and Diſtreſſes for a Thing. By : 'Geo.2. - 


which in its original Creation was intire and recoverable upon one © [9 . 11. 

| : Attornment 
by Tenants, 
X : 7 | | unleſs made 
in conſequence of ſome Judg.nent at Law, or Decree or Order of 2 Caurt of Equity, or made with 
_ Privity by) Conſent of the Landlord, or to any Mortgagee after the- Mor gage is become foi feit - 
E ” are vol 5 . . . : - P 


Vol. IV. 


R T -N 4 4 
Page 369 And if a Rent · Charge may partly be aſſigned by the Grant of the 
Cro, Eliz, Party, much more may Part of it be extended for his Debts, by the 
742. Wotton Favour and Aſſiſtance of the Law; for though the Tenant is thereby, 
v. Shirt. without his Attornment, poſſibly made liable to ſeveral Suits and Dil. 
treſſes, yet it is an Inconvenience he may avoid by a punctual Perform. 
ance of his own Grant. 
2 Inſt. $04. Ir is next to be conſidered, * a Rent-Service, incident to the 
Rol. Abr. Reverſion, may be apportioned by the Grant of Part of the Reverſion; 
234 and it ſeems formerly to have been doubted whether upon ſuch Grant 
_ — ag there could be any Apportionment ? or whether the whole Rent ſhould 
Co.Lit. 148, not be entinguiſhed and loſt ? for ſince the Reverſion and Rent incident 
thereto, were intire in their Creation, they thought it hard that by the 
3 Co. 79. b. Act of the Leſſor they ſhould be diviced, and thereby the Tenant made 
3 liable to ſeveral Actions and Diſtreſſes for the Recovery of them; but 
| 130. « 58. this Conception was too narrow and abſurd to govern Men's Property 
Moor pl. long; for if | make a Leaſe of three Acres, reſerving 3 5. Rent, as ! 
255, 260. may diſpoſe of the whole Reverſion, ſo way | alſo of any Part of it, 
ſince it is a Thing in its Nature ſeverable, and the Rent, as incident to 
the Reverſion, may be divided too; becaule that being given in Retri. 
bution for the Land, ought from the Nature of it to be paid to thoſe 
who are to have the Land upon the Expiration of the Leaſe ; and hence 
it is, that the Rent paſſes incidently with the Reverſion without any ex- 
preſs Mention of it in the Grant ; but the Tenant has really no Prejudice 
from ſuch Grant, becauſe it is in his Power and his Duty to prevent the 
ſeveral Suits and Diftreſſcs by a punctual Payment of the Rent; and 
therefore he ought not to complain of a Miſchief which he has wilfully 
brought upon himſelf ; beſides that formerly ſuch Grants could not take 
Effect without the Attornment and Conſent of the Tenant ; but on the 
other Hand it would be extremely prejudicial, if upon ſuch Grants the 
Rent ſhould not be apportioned ; becauſe then the Leſſor could not out of 
his Property make a Proviſion for his younger Children, or anſwer the 
Contingencies of his Family which are in View. 
Cro. Enz. And upon this Reaſon the Apportionment of Rents had been carried 
637, 651, A Step farther ; as if A. poſſeſt of a Term for 20 Years, leaſes it for 10 
Ar des v. Years, reſerving zol. Rent, and afterwards 4, deviſes 20 J. of the Rent 
Roll, Abr. to three of his Sons equally to be divided, this is a good Deviſe, and 
Gig each of the Sons ſhall have an Action of Debt for his third Part, though 
Moor pl 737. the Reverſion, to which the Rent was originally incident, remains in- 
Cro. Eliz. tire; for there is nothing in the Nature of the Thing to hinder ſuch a 
771. * Diviſion or Apportionment ; and if the Tenant omits to pay the Rent, 
v. Mhyle, the ſeveral Actions are a Miſchief which he brings on himſelf, and which 
he might and ought to have prevented. 


» Co. 23. If 4 ſeiſed in Fee of one Acre, and poſſeſſed of a Term for Vein 


Bus Caſe. in another, grants a Rent out of both to B. in F ee, B. takes a Leaſe 
Co. Lit. 147. or Grant of the Leaſehold Acre, the Rent ſhall not thereby be ſul- 
8. F. pended · 


Co. Lit. 148. If Leſſee for Life or Vears ſurrenders or if he commits a For- 
4. feiture of Part, by making a Feoffment or doing Waſte, the Rent {hall 
wn Ar. be apportioned; berauſe the Rent is a Retribution for the Land, and 


Dyer. g. a. therefore mult neceſſarily ceaſe, — to the ds cos of the Land 
13 Co. 58. reſumed. 


Moor pl'255- Where the Leſſor takes a Leaſe of Part of the Land, or enters wrong- 
Co Lit. 146. fully into Part, there are Variety of Opinions, whether the intire Rent 
Pro. Tit Ex. ſhall not be ſuſpended during the Continuance of ſuch Leaſe or tortious 
rrnguiſhment Entry; and in the laſt Caſe it ſeems to be the better Opinion and the 
45. Roll. ſettled Law at this Day, that the Tenant is diſcharged from the Payment 
| of the whole Rent till he be reſtored to the whole Poſſeſſion, that no Man 
„Co 135. might be encouraged to injure « or diſturb his Tenant in his Poſſeſſion, 


Pol:ex. 142, whom 
144. Vent. 277. 


| ſhall be ſuſpended. Vent. 276. 


. Whole Rent, though Part of the Thing demiſed be loſt and of no Profit to 
him, or though the Uſe of the Whole be for ſome Time intercepted or 


the Rent is founded upon this Preſumption, that the Jenant enjoys the 


: 
0 
] 
7 
: 
; 


rounded or covered with the Sea, this being the Act of God, the Tenant 236. 


Houſe was burnt down, Tenant liable for the Rent. 2 Ld. Ray m. 1477. 


covers a third Part of the Reverſion, ſhe ſhall have the ſame Proportion of237. 


Rent ſhall be apportioned according to the Value of the Land; for 236. 8. P 
| | ? the o * 9 


R E N F. 

* whom by the Policy of the Feudal Law he ought to protect and de- Page 370 

nd. EE, 5 | 
But there is no Colour of Reaſon why the whole Rent ſhould be ſuſ- Pollex. 141, 
pended, when the Lord or Leſſor takes a Leaſe of Part of the Land, 2 145: 
becauſe here is the Concurrence of the Tenant, who by his own AQ and Moons o 
Conſent parts with ſo much of the Land as is redemiſed, and thereby ſu- Hedgeftine 
perſedes the former ContraR as to that Part; but fince the Obligation to and Thera- 

ay the Rent was by the firſt Contract founded upon the Conſideration of 9979127, 
the Tenant's enjoying the Land, that Obligation muſt till continue on the 3 Leb. 500, 
Tenant fo far as it is not cancelled or revoked by any ſubſequent Contract 71 1 
between the Parties, and conſequently the whole Rent ſhall not be ex- 938. 
rinquiſhed by ſuch Redemiſe ; but the Tenant ſhall pay Rent in Propor- 7E-3. 56,57. 
tion to the Land he enjoys, becauſe the Obligation of the firſt Contract 39d the fol- 
muſt ſubſiſt ſo far as the Tenant enjoys the Conſideration which firſt en- 8 


gaged him in fuch Contract. | ang to be 
: | AW. 


* Lu. 148. b. 4 Co- 51. b. 9 Co. 134. Bro. Tit. Extisguiſbment 48. and per Hale Ch. J. if the 
Tenant upon ſuch Redemiſe reſerved a Rent, no Part of the Rent reſerved upon the firſt Contract 


2, In what Caſes they may be apportioned by the Act of Law, or by the 
| Act of God. a 


In this Place we are to conſider, whether the Tenant ſhall pay the 


taken away without his Default; and here it ſeems extremely reaſonable, 
that, if the Uſe of the Thing be intirely loft or taken away from the Te- 
nant, the Rent ought to be abated or apportioned, becauſe the Title to 


Thing during the Contract; and therefore if Part of the Land be ſur- Rol. Abr. 


ſhall not ſuffer by it, becauſe the Tenant without his Default wants the 
Enjoyment of Part of the Thing, which was the Conſideration of his 
paying the Rent; nor has the Leſſor Reaſon to complain, becauſe if the ; 
Land had been in his own Hands, he muſt have lott the Benefit of ſo 


much as the Sea had covered. | | ; 
If Part of the Land be burnt with Wild- fire, that ſhall make no Abate- Rol. Abr. 


ment or Apportionment of the Rent, becauſe the Uſe of the Land is not 235. 
| oY 7 It a Leaſe 
thereby taken away, and the Land may be again reſtored to its former pe made of 


Fertility by the Care and Induſtry of the Tenant. Land with a 
; Flock of 


Sheep, and all the Sheep die, Quere whether the Rent ſhall be apportioned; Dyer 36. When 2 


If A. ſeiſed of one Acre in Fee, and poſſeſſed of another for Vears, Rol. Abr. 
makes a Leaſe of both, reſerving Rent, and dies, the Rent ſhall be ap- 377 
portioned with the Reverſion, and the Heir and Executor ſhall have each 
bis Proportion, | | 

So if a Moiety of a Reverſion be extended by Elegit, the Rent ſhall be Rol. Abr. 
apportioned, and the Leſſor ſhall ſtill enjoy Half the Rent as incident 0% 3 


the Reverſion that remains in him. 5 
So if a Huſband leaſes for Years reſerving Rent, and dies, the Wife te- Rol. Abr. 


the Rent; for in all theſe Caſes the Law diſtributes the Rent as it diſpoſes 


of the Reverſion. | 


If Part of the Lands deſcend on the Grantee of a Rent Charge, the Lit 5 7 


D d 2 


: E 17 — 
 *Page371®* the Grantee in this Caſe is perfectly paſſive, and concurs not by any AQ 
of his to defeat the Grant. | E EE a 


* 


3. The Manner of ſuch Apportionment, and how the Tenant ſhall 
We] s take Advantage of it. Fo” | 


Vent. 276, This is properly the Buſineſs of a Jury, who upon the Evidence offered 
Rol. Abr. are to judge of the Value of the Land purchaſed by the Lord or Leſſor, or 
237+ aliened by the Tenant, according to the Statute Quia emptores, Qc. from 
whence it is eaſy for them to compute how much is due from the Tenant 
„ for the Reſidue of the Land in his Hands. Ty | 
Vent. 276, This may be done upon a Plea of Nil debet pleaded by the Tenant, 
becauſe when Iſſue is joined on ſuch Plea, tis the Buſineſs of the Jury to 
determine whether any Thing and how much is due; and this is done 
with regard to the real Value of the Land remaining in his Hands, and not 
| with regard to the Quantity of it. oy | 
Vent, 276. So the Tenant may in his Pleading ſet forth the Value of the Land pur- 
| chaſed by the Leſſor, and that the Rent ought to be apportioned or abated 
in Proportion to the Value thereof. Te. 
Hedgeſtins But the Rent cannot be apportioned upon a Demurrer, becauſe the 
v. Thernbo- Judges only determine what is the Law in ſuch Caſe, but the Value of the 
rough. | and never comes in Queſtion. | : 1 
2 Inſt. 503 If there be Lord and Tenant by Fealty, and 20s. Rent, the Lord pur- 
Rol. Abr. chaſes two Acres, and then diſtrains for 18s. Rent, ſuppoſing the Rent to 
*37* be apportioned according to the Quantity of the Land, the Tenant reſcues, 
and the Lord brings his Aſſiſe, and the Tenant pleads Nul Tort, the Re- 
cognit:ors of the Aſſiſe ſhall extend the Land according to the real Value; 
for the Jury upon View of the Land are capable of judging of the Value 
of each Acre ; and therefore if they find the two Acres aliened of greater 
Value than the Reft, they may apportion the Rent accordingly, and give 
the Lord but 16s. for the remaining eighteen Acres; and though the Lord 
demanded more than his Due, yet he ſhall recover what in Juſtice he 
ought to have, becauſe it were unreaſonable to expect the Lord ſhould 
exactly judge of the Value of the Land, and conſequently too ſevere to 
put him to the Expence of a freſh Suit for ſuch Miſtake. | 
2 loft. og. But in this Caſe, if the Lord demand leſs than his Due, he ſhall not 
recover more than he demanded, becauſe the Court muſt give Judgment 
correſpondent to the Right of the Demandant. | 
« Mob Bi: But if in Debt or Covenant the Landlord declares for more Rent than 
_— is due to him, he may releaſe the Overplus, and take Judgment for that 


but vi "OWE - l 
Ld. Raym. which is really owing. 


Replevin 
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(A) The Mature and Deſcription thereof. 372. 
(B) The different Kinds of Replevins; and herein 
of Replevin by TUrit at Common Law, and 
by oꝛ Att of Parliament. 373% 
(C) Replevins, out of what Courts and by what 
Authozity they iſlue; and herein of the Power 
and Duty of the Sheriff. 374. 
0) Df the 7 in Replevin, and the Pꝛo⸗ 
ceedings againſt them. FILE = 
(E) Df the TUrits oz Pzocefies in Replevin, 378. 
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And herein, 


1. Of the original Writ of Replevin. 378. 
2. Of the Withernam. 379. 20 

3. Of the Writ of Second Deliverance. 380. 

4. Of the Writ de proprietate probanda, and the Claim 
of Property. 381. _ 5 

5. Of the Writ de returno habendo. 382. 

6. Of Returns irrepleviſeable. 383. 

7. In what Manner the Sheriff is to return and exe- 
cute ſuch Proceſſes. 383. | 


(F) Df what Pzoperty and foz what Things a 
_ Replevin lies. 354 _ = 
(G) Replevin, foz and againſt whom it lies. 385. 
(H) Df the Declaration in Replevin. 386. 
(TI) Pleas in Replevin. 37. 
(K) Avowries in Replevin ; and herein of what 
Seilin and Services, and the Certainty re- 
quired therein. 389. e 


Coſts and Damages in Replevin. Vide Tit. Coſts Let- 
ter (F). | | 


(A) The 


REPLEVIN aw » A VOWRY. 


() The Nature and Deſcription thereof, 
Co. Lit. 145. EPLEVIN 1s a Redelivering to the Owner, by the Sheriff, his 
6 R Cattle or Goods diſtrained upon any Cauſe, upon Surety that he 
will purſue the Action againſt him that diſtrained ; and if he pur- 
ſues it not, or if it be adjudged againſt him, then he who took the Diſtreſs 
ſhall have it again, and for that Purpoſe may have a Writ of returns 
babendo EE EE : 
*Page373 ;. * Replevin is a Writ, and uſually granted in Caſes of Diſtreſs, and is 
Co. Lit. 145. a Matter of Right; ſo that if a Man grants a Rent with Clauſe of Diſtreſs, 
| and grants further, that the Diſtreſſes taken ſhall be irrepleviſeable, yet 
may they be replevied ; for ſuch a Reſtraint is againſt the Nature of a 
Diſtreſs, and no private Perſon can alter the common Courſe of the 


2 Inſt. 139. 


E207 Law. 4 „ 
2 Bendl. 84. In this Writ or Action both the Plaintiff and Defendant are called 
Cro. Elis. Actors; the one, i. e. the Plaintiff, ſuing for Damages, and the Avowant 
22. 149. or Defendant to have a Return of the Goods or Cattle. N 
Carth. 122. That the Avowant is in Nature of a Plaintiff, appears, 1ſt, from his 
6 Mod. 103, being called an Actor, which is a Term in the Civil Law, and ſignifies 
Yelv. 148. Plaintiff; zdly, from his being intitled io have Judgment de returno ba- 
Bend, and Damages as Plaintiff ; 36ly, from this, that the Plaintiff might 
plead in Abatement of the Avowry, and conſequently ſuch Avowry, muſt 
EEE / , or. „„ 
Plow. 263. The Avowant being in Nature of a Plaintiff, need not aver his Avowiy 
with an hoc paratus eft verificure, more than any other Plaintiff need aver 
| his Count. . . „„ | | 
2 Inſt. 339. An Avowant being an Actor, ſhall not have a Protection caſt for him 
more than any other Plaintiff. 65 | TO pO 
But though an Avowry be in Nature of an Action, yet one Tenant in 


Cro. Eliz. : | 
£30. That common may avow for taking Cattle Damage-Feaſant. 


an Avowant 
hall not have a Decem tales. i Bendl. 26. + 


— — 


— 


+ Tis Daliſon not Bendl. and there ſaid, that Avowant ſhall not have a Decem tales if he aſſign 
not Default in the Plea, notwithſtanding he be Actor; but if the Avowant purchaſe the Venire 
facias, there he ſhall have a Decem tales. — A Tales may be granted at the Prayer of the Derendant 


by 14 Eliz. c. 9. why then ſhall not an Avowant have it? | 


Carth. 74. Replevin is an Action founded on the Right, and different from (a) 
Yelv. 148. Treſpaſs. | OO | 


Hob. 16. 57 Z 5 | 
Cro Eliz. 799. (a) Different from a Writ of Execution, Caith, 380. Lg. Raym. 218.— Diffe- 


rent from Detinue. Winch. 26. 


Finch's In Finch it is held, that when in the Pleadings in Replevin the Title 
Law, 316. of the Lands is brought in Queſtion, it is then a real Action; but it 


5 atherwiſe, that it is a Perſonal one; but this Diſtinction has of late been 


Comb 476. 5 | . 
Fitzg. * 4 exploded, and it is now (5) held, that as no Lands can be recovered in 


(5) In the this Action, it cannot with any Propriety be conſidered as a real Action, 
Caſe of Ea- though the Title of Lands may incidently come in Queſtion, as it may 
oy v. Sout0= ꝗo in an Action of T reſpaſs, or even of Debt, which are Actions merely 
N 12 6. 2. Perſonal. - | | 9 | 

in C. . 


ch) che 


REPLEVIN any AVO WRV. 


(3) The different Kinds of Replevins; and here⸗ 
in of Replevin by TUrit at Common Law, 
and by Plaint oz Att of Parliament, 


EPLEVIN may be either made by original Writ of Replevin Co. Lit. 145. 
at Common Law, or by Plaint by the Statute of Marl. (52 H. z.) F. N. B. 6g. 

ap, 21. | | | | 
; "by this Statute, it is provided,“ That if the Beaſts of any Perſon be 
« taken, and wrongfully with-holden, the Sheriff, after Complaint made 
to him thereof, may deliver them without Leet or Gainſaying of him 
« that took the Beaſts, if they were taken out of Liberties ; and if the 
« Beaſts were taken within any Liberties, and the Bailiff of the Liberty 
& will not deliver them, then the Sheriff for Delault of thoſe Bailiffs ſhall 
« cauſe them to be delivered.“ | 5 | 

* The Miſchiefs before this Act were the great Delay and Loſs the *Page 374 
Party was at by having his Beaſts or Goods with-holden from him; as alſo 2 inſt. 139. 
that when Cattle were diftrained and impounded within any Liberty that 13 Co. 31. 
had Return of Writs, the Sheriff was obliged to make a Warrant to the | 
Bailiff of the Liberty to make Deliverance ; and there was another Mil- 
chief when the Diſtreſs was taken without and impounded within the Li- 
berty ; to remedy which, 24 £ | 5 
Buy this Statute the Sheriff, upon a Plaint made unto him without Writ, 2 Toft. 139. 
may either by Parol or Precept command his Bailiff to deliver the Beaſts rs "4 
or Goods, that is, to make Replevin of them, and by theſe Words 430. 
{Poft querimoniam ſibi fut) the Sheriff may take a Plaint out of the Coun- 
ty Court and make Replevin preſently, which he is to enter in the Court, 
as it would be inconvenient and againſt the Scope of the Statute that the 
Owner, for whoſe Benefit the Statute was made, ſhould tarry fqr his 
Beaſts till the next County Court, which is holden from Month to Month, 
And by this Act the Sheriff may hold Plea in the County Court on Re- 
plevin by Plaint, though the Value be of 207. or above; and yet in 
h _ Actions he ſhall only hold Plea where the Matter is under 40 s. 

alue. oe ue” | | | 

By the Words of this Law, Si averia capiant*, Vicecomes poſt guerimo- Cum. 391. 
niam ſibi fut deliberare poſſet ; lo that it becomes the Sheriff's Duty upon 
ſuch Complaint, by Parol or by Precept to his Bailiff, to replevy them, 
which Precept may be given before any County Court; but ſuch Plaint is 
| afterwards to be entered, and as holden in Cum. by the Party who made 
the Complaint, and not by the Sheriff, [Sed u?! 


— —_— 3 * — * „ 1 
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B's Replevins, out of what Courts, and by what 
Authozity they iſſue; and herein of the Power - 
and Duty of the Sberiff, 


D EPLEVINS by Writ iſſue (a) properly out of the Courts 1 
K. B. and C. B. at Weſtminſier and are returnable into ſuch (Lies * 
Courts. 1 „ N | | | Writ in ihe 


t As to the original Writ of Replevia, ſee pot. 378. (E). 
2 Repleving 
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| | | REPLEVIN any AVOW RT. | 
Bro. Rep. pl. Replevins by Plaint are made by the Sheriff by Force of the abore- 
40. mentioned Statute of Marleb. (52 H. 3. c. 21.) by which he is directed, 
2 loft, vg upon Complaint made to him by the Party that his Goods or Cattle are 
— 1 diſtrained, © command his Bailiff (which may be by Parol or Precept) to 
make Deliverance ; and which Plaint may be taken at any Time, as well 

out of, as in Count. | 5 | | 
Carth. 330. Alſo it hath been agreed, that the Hundred Court, and (a) other Courts 
(a) Reple vin of Lords of Ma nors, may by Preſcription hold Plea in Replevin, and ſo 
lies by Flaint may incidently have Power to replevy Goods or Cattle taken; but that, 


1 Lo d. 5 o l 
| 2 Lil. Reg it ſeems, muſt be by Proceſs of the Court after a Plaint entered, but not 


N by a Parol Complaint out of Court. 
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But where | | | 5 SI 7 

on a Pluries to the Sheriffs of London they return the Cuſtom of the City, that Replevin ovght to be 
made in the Sheriff's Court there, and not by the King's Writ, and an Attachment was granted; for 
they cannot ouſt the King's Courts of their Juriſdiction by their Cuſtoms, though confirmed by ag 
of Parliament. Dyer 245. F. N. B. 68. By the Uſage in Noe, in the Abſence 
of the Sheriffs, Bailiff, @&c. the Frankpledge may make De!iverance by Replevin 2 laſt, 139, © 
Replevin does not lie in the Marſbalſea Court 10 Co. 74. Nor in the Court of Canterbury, 
3 Keb. 573. Whether to the Court of Hallifax. Q, 3 Keb. 55o. | | 


*Page375 And therefore where in Treſpaſs for taking, &c. the Defendant juſli- 
2 Salk. $80. fied that the Place where, &c. was a Hundred, and Time out of Mind 
pl. 1. had a Court of all Actions, Replevins, tc. grantable in or out of Court, 
| Kees 252: and that a Replevin was granted to him by the Steward out of Coun, 
oh; 74. Virtute cujus, Ec. the Queſtion was, if good or not? And the Reaſon of 
Carth. 380. the Doubt was, becauſe the County Court could not hold Plea in Re- 
Ld. Raym. plevin at Common Law; but were enabled by the Statute of Marle. 
| 219. Hallett bridge, which extends not to the Hundred Court, which is a Court de- 
V. 977 rived out of the County Court; but per cur. clearly, ſuppoſing they may 
5 them in Court, yet they cannot preſcribe to grant them out of 
Court. : l | „ 
Carth. 381. The Sheriff is obliged to grant Replevins in all ſuch Caſes as they 
| are allowed of by Law; and the Officer, who takes the Goods by virine 
of a Replevin iſſuing for what Cauſe ſoever, is not liable to an Action 
of Treſpaſs, unleſs the Party in whoſe Poſſeſſion the Goods were claims 
5 Property F in them; and note, that in all Caſes of Miſbehaviour by the 
Ile the De- Sheriff or other Officers, in relation to Replevins, they are ſubject to 
prenan Controul of the King's ſuperior Courts, and puniſhable by Attach- 
perty before ment for ſuch Miſbehaviour. 5 
the Sheriff, | 5 : . | = : 
he may return it upon the Alias Replevin, and thereupon a Writ de proprictate probanda iſſues; for 
the __ cannot be tried but by Writ. Co. Lit. 145. b. i Brownl. 167. Jide 5 Com. Dig. 293. 
See peſt, 38 1. | 5 | . | 


4 H. 6. 30. And though the Sheriff may grant Replevins by Plaint, and may pro- 
2 H. 7. 6. ceed thereon in the County Court, yet if any Thing touching the Free- 
Co. Lit. 145. hold come in Queſtion, or ancient Demeſne be pleaded, the Sheriff can 
| proceed no further ; nor can any ſuch Proceedings be carried on in the 
Hundred Court, Court Baron, or any other Court claiming a Juriſdiction 


herein by Preſcription. _ 
Bro. Nep. 


3 So when the King g is Party, or the Taking is in Right of the Crown, 
8 33. in theſe Caſes the Sheriff is to ſurceaſe. N | : 
[See Madox, 8 55 
Exch. 672.] 


$ A Keplevin lies agaiaſt the King if Goods be in his Hands. Per Hide to the Lords, 3 Ruſh. 1361- | 


T. 12 W.3. It was ruled in the Caſe of one Bradſhaw, that when an Act of Par- 
in C. B. liament orders a Diſtreſs and Sale of Goods, this is in Nature of an Exe- 
Bradſhaw's . e | | | 
- Caſe, | cution, 


RE PLEVIN AN D⁰ AVO WRX. 


cution |, and Replevin does not lie; but if the Sheriff grants one, yet 
it is not ſuch a Contempt as to grant an Attachment againſt him; and 


powell Juſtice ſaid, he remembered a Caſe in the Exchequer, where a Diſ- Vide 14 Car. 
treſs was taken for a Fee- Farm Rent due to the King, yet upon Debate * c. 12. 
in the Court no Attachment was granted, though it was in the King's 


5 {A Replevin 
Caſe. 333 


does not lie 
for Goods 


ſeized by Warrant of a Juſtice of Peace, upon a Conviction for Deſtruction of the Game, &c. Semb. 
2 Mod. Ca. 208, 9. 


Replevin does not lie for Geods diſtrained for a Fine impoſed on an Officer 
by Commiſſioners of Land-Tax and if he takes out Replevin it is a Contempt, and an Attachment 


Vill be granted. Rax v. Oliver, T. 1717. Bunb. 14.——Replevin does not lie for Goods diſtrained 


an 4 Conviction (for Deer-ſtealing), Rex v. MnkhoxJe, P. 16, G. 2. Stra. 1184. ——And if the 
Under-Sheriff grants it an Attachment ſhall go againſt him. Ibid. | | 


And for the greater Eaſe in bringing Replevins and 25 a Duty incumbent 1 & 2 P. & 


on the Sheriff, it is enacted, by the 1ſt and 2d Ph, & Mar, cap. 18. M. c. 18. 


„That the Sheriff ſhall at his firſt County Day, or within two Months 
« after he receives the Patent, depute and proclaim in the Shire-Town 
« four Deputies to make Replevins, not dwelling above twelve Miles 


. 4 diſtant from one another, in Pain to forfeit for every Month he wants 


« ſuch Deputy or Deputies 5 J. to be divided between the King and the 
rms” en” | 


* " . uw 


(D) Ot the Pledges in Beplevin, and the Pꝛo⸗ 


. ceedings againſt them. 


IT 7HEN the Sheriff makes Replevin, he ought to take two Kinds of 2 Iaſt. 340. 


Pledges, Plegii de proſeguendo, by the Common Law, and Plegii _ 


de returns habendo, by the Statute of Weſt. 2. (13 Ed. 1. flat. 1.) cap. 2. iu. 53. 
by which it is provided, That Sheriffs or Bailiffs from thenceforth ſhall 
not only receive of the Plaintiff Pledges for the porta of the Suit, 


before they make Deliverance of the Diſtreſs, but alſo for the Return | 


„of * the Beaſts, if Return be awarded; and if any take Pledges other-*Paze376 _ 


« wile he ſhall anſwer for the Price of the Beaſts, and the Lord that diſ- 
* trains ſhall have his Recovery by Writ, that he ſhall reſtore to him fo 


| * many Beaſts or Cattle; and if the Bailiff be not able to reſtore, his Su- 


„ perior ſhall reſtore.” 


In the Conſtruction hereof the following Caſe: have been ruled, and 
Opinions holden. | | 


0 


That if the Sheriff returns inſufficient Pledges, he ſhall anſwer ac- Co. Lit. 14g. 
cording to the Statute ; for inſufficient Pledges are no Pledges in Law ; 2 laſt. 340. 
and fuch Pledges mutt not only be ſufficient in Eſtate, viz. capable to 10 Co. 102. 
anſwer in Value, but likewiſe ſufficient in Law, and under no Incapa- 


city; and therefore Infants, Feme Coverts, Perſons outlawed, c. are 


not to be taken as Pledges, nor are Perſons Politic, or Bodies Corpo- 


. | 


In Replevin the Sheriff does not return any Pledges, and after Iſſue Noy « 56. 
Joined and found, it was moved, if they could be put in by the Court T. 4 Car. 1. 
after Verdict; and the Court held they might, notwithſtanding the ſaid 
Statute of Weſtm. 2. (13 Ed. 1. ff. 1.) as before that Statute the Court 
might take Pledges on the Omiſſion of the Sheriff; and a Diverſity was 


taken between Pledges for proſecuting, which were at Common Law, and 


pro returno habendo given by this Statute ; and the Court held, that though 
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REFPLEVIN iiur RVO WRT. 
upon the Default of the Sheriff he was ſubject to the Actions of the Party, 
that yet the taking of Pledges by the Court did not make the Judgment 

ecrroneous. 8 EE Ss . 5 
Skin. 244. A Replevin by Plaint was ſued in the Sheriff's Court in London, and 
pl.9- Pledges were found de returno babends fi, c. this Plaint was removed 
| el, 368. according to their Cuſtom into the Mayor's Court, and after into the 
Comb. 1, 2. King's Bench by Certiorari, and there Oyer of the Certiorari being de- 
3 Mod. 56. manded, the Party declared in B R. Upon this a Return awarded, ang 
S. C. upon an Elongat' returned a Scire Factas went againſt the Pledges in the 
Sheriff's Court of London. Upon a Demurrer the Queſtion was, whether 
this Caſe being removed by a Certiorari, the Pledges in the inferior Court 
are diſcharged, or whether they remain liable to be charged by this Scire 
Facias? The Court was inclined to be of Opinion, that the Pledges are 
not diſcharged, for the Miſchief that might enſue ; for then the Plaintiff 
might bring a Certiorari, and the Defendant would loſe his Pledges ; and 
on the other Side, they doubted whether the Principal be in Court but 
See py, at his Pleaſure, and that he is not demandable, and cannot be nonſuited; 
382. Div. 5. but afterwards at another Day it was adjudged, that the Pledges were not 


| _ diſcharged. _ | | 
Cro, Car, In caſe the Plaintiff declared, that he diſtrained for 5 J. 10s. Rent, 
555 58. Teſerved on a Leaſe, and that the Defendant delivered the Cattle with- 
S. C. Moyſer out taking Pledges; to which the Defendant pleaded, that the Plaintiff 


v. Gray, in the Replevin delivered to hin 3/7. 105. for Pledges, which he ac- 
Mayor of cepted; and on Demurrer the Court held, that Fledges being to be 
| Beverly. found to anſwer the Party, if he had good Cauſe of Avowry, and to 

be anſwerable for the Amercement to the King, if he be nonſuited ; or 
if it be found againſt him, the taking of Maney or a Pledge was not 
lawful ; and that altho' he might take Money for Pledges, yet he ought 
not to accept leſs than the Plaintiff's Demands ; on which Account the 
Court likewiſe held the Plea vicious; but they agreed, that if the 
| Mayor had taken but one Pledge, (if he had been ſufficient) it had been 
+ On a Scire well enough, + EF | | | : Py | | 


fectas 


againſt a Sheriff for not taking Pledges, he mult plead ad idem. Hayn v. Bigg. Fort. 331. 

Ld. Raym. But it hath been adjudged, that a Bond taken by the Sheriff, condi- 
| - «4 tioned that if the Party applying for the Replevin ſhould appear at the 
7 ess next County Court, Ec. and proſecute his Action with Effect, and 


Crifſep. ſhouid make Return of the Thing replevied, if Return ſhould be ad- 
*Paze 377 * Judged, and fave the Sheriff harmleſs, Cc. was good in Law, and 
' agreeable to the Intent of the Statute of Marleb. (5 2 H. 3. c. 21.) which 

requires Pledges or Sureties, of which Nature the Obligors are; and 

this Method of taking Bond inſtead of Pledges was faid to be of antient 

Uſage; and that in the old Books Plegii ſignified the ſame as Sureties 

and that there being a proper Remedy on ſuch Bond, it differed from the 

above Caſe in Cro. Car. of taking a Depoſite or Sum of Money; but the 

Count agreed, that at Common Law this Bond had been void, becauſe it 

had been to ſave the Sheriff harmleſs in making Replevin by Plaint, which 

he could not have done before the Statute of Marleb. 5 

Carth. 248. If in Replevin in an inferior Court, the Condition of the Bond is, 

Show. 400. If he proſecute his Suit commenced with Effet in the Court and 

24 hag do make Return, &c. if a Return be adjudged by Law, and it happens, 

Bucher, that the Plaintiff hath Judgment in the Court below, which is after- 
wards reverſed on a Writ of Error in B. R. in ſuch Caſe, unleſs the 

Party makes a Return, he forfeits his Bond; for, though he had Judg- 

ment in the Court below, yet the Words, i he proſecute his Suit com- 

menced, &. extend to the Proſecution of the Writ of Error, w_ is 

| VV . | 5 art 
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part of the Suit commenced in the Court below ; and, in this Caſe, the (c)Fitz 
Taking ſuch Bond was held to be (a) lawful, and ſaid to be the common 138. oi 
Practice. GY . | - Forteſc.Rep, 
e he . 1 „ 209, 210. 
In Debt upon a Replevin Bond taken by the Sheriff, conditioned that if comb. 228. 
C. B. appear at the next County Court, and proſecute with Effect for Lane v. 
Taking, Sc. and make Return, Cc. if Return be ad udged, and fave fork. 
harmlets the Sheriff, Ic. then, Fc. the Defendant after Oyer pleaded, 

that at the next County Court, tent, tali die, he did appear, and proſe- 


cuted, c. until it was removed by Recordari, and did fave harmleſs the 


Sheriff, but doth not ſay, that no Return habend' was adjudged; and upon 
Demurrer the Court inclined for the Plaintiff ; for the Defendant ſhould 
have ſaid, that no Return was adjudged at all; and tho' he proſecuted to 
the Recordari, yet Return habend' might be adjudged afterwards ; and the 
Condition goes to any Adjudication of Return. 8 $ In Debt 
„ = | | on a Reple- 
vin-Bond, it is a bad Plea, that Defendant appeared at the County Court; he muſt follow it, where- 
ever removed, to the End of the Cauſe. Anon. Fort. 209. Nichols v. Newman, P. 3 Geo. 2. 
Fort. 361.—[n Debt on a Replevin-Bond, that he had perſormed all Conditions is a bad Plea; he 
ſhould plead he did indemnify, Lutwydge v. Jameſon, M. 4 Geo. 2. C. B. Fort, 210,——lf Debt 
is brought on a Replevin-Bond for not proſecuting in County Court with Effect, and Plaintiff replies, 
he (preſent Defendant) removed it by Recordari into C. B. and was there nonſuited, the Replication 


is well. Yaughan v. Norris, T. 8 Geo. 2. Rep, Temp. Hardw. 137. 


An Action was brought upon a Bond in Replevin to proſecute his Suit Carth. 519. 

with Effect, and alſo to make Return, tc, the Defendant pleaded, that —— 5 

E. C. did levy a Plaint in Replevin in the Court before the Steward of B. 

Weſtminſter, and that afterwards, and before the Suit was determined, viz. - 

on ſuch a Day, &c. E. G. died, per quod the Suit abated ; the Plaintiff 
replied, quod bene et verum eſt, that E. G. levied ſuch a Plaint againſt the 

Defendant, who immediately afterwards exhibited an Engliſb Bill in the 

Exchequer againſt the Plaintiff in that Suit, and by Injunction hindered 

the Proceedings below until ſuch a Day, &c. on which the ſaid E. G. died; 

ſo that he did not proſecute his Suit with Effect; and upon a Demurrer to 

this Replication the Defendant had Judgment; for, per Holt, Ch. J. this 

was a Proſecution with Effect, becauſe there was neither a Nonſuit or Ver- 

dict againſt E.G. = LE. 

In an Action upon a Replevin-Bond Common Bail ſhall be filed. Salk. 99. 


There are two Sorts of Pledges, Plegii de proſequendo and Plegii de - ſoma 
returno habendo; the Pledges of proſecuting were at Common Law, but 258. 
| thoſe de returno habendo were appointed by Weſt. 2. (13 Fd. 1. flat. 1.) per Holt, Ch. 
cap. 2. by which Statute an Action lies againſt the Sheriff, if he omits]. & vide 
to take Pledges, or if he takes thoſe that are inſufficient ; for, the Party £m. * Ns 
may have a Scire Facias againſt the Pledges, where the Suit is in ary | —— 
Court of Record; and though, in the County Court, Sc. a Scire Facias 

will not lie againſt the Pledges, becauſe theſe are not Courts of Record, 
ard every Scire Facias ought to be grounded on a Record, yet there 

| 5 Party may have a Precept in Nature of a Scire Facias againſt the 
Pledges. NR 5 
9 ; Action on the Caſe was brought againſt a Sheriff for taking inſuffi-*Page 378 
cient Pledges upon a Replevin ; to which he pleaded Not guilty, and a 16 Vin. Abr. 
Verdict being found againſt him, and Judgment given thereon in the 399. pl. 4. 
Court of C. B. on a Writ of Error in B. R. it was objected, firft, that 1 rs 
an Action on the Caſe was not the proper Remedy; 2dly, ſuppoſing Paterſes ig 
ſuch Action lay, that there ought to have been a Scire Facias firſt ſued B. R. 
out againſt the Pledges. As to the firſt the Court held, that the Party 
diſtraining has by the Statute of Veſim. 2. (13 Ed. 1. f. 1.) an Intereſt = 
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| REPLEVIN ANDY AVOWRY., 
the Pledges, and if the Sheriff omits to take ſuch, or, which is the ſame 
Thing, takes inſufficient ones, he is aggrieved, and conſequently intitled 
to his Action. 2dly, That tho' a Scire Facias may be brought againſt the 
Pledges, yet it does not follow from thence, that an Action does not lie 
againft the Sheriff; and ſuch Scire Facias, which is only to certify the 
Sufficiency of the Pledges, is the leſs neceſſary in the preſent Caſe, ſuch 
Inſufficiency being ſet forth in the Declaration, and found vy the Ver. 


And for the greater Security of Perfons diſtraining for Rent, it is enad - 


11 Geo. 2. That Sheriffs, and other Officers having Authority to grant Reple. 
c. 19. f. 23.“ vins, ſhall in every Replevin of a Diſtreſs for Rent take in their own 
« Names, from the Plaintiff and two Sureties, a Bond in double the Va- 


„ lue of the Goods diſtrained, (ſuch Value to be aſcertained by the Oath 


* of one or more Witneſſes not intereſted, which Oath the Perſon grant. 


ing ſuch Replevin is to adminiſter) and conditioned for proſecuting the 
« Suit with Effet and without Delay, and for returning the Goods, in 
* caſe a Return ſhall be awarded, before any Deliverance be made of 
© the Diſtreſs; and ſuch Sheriff or Officer taking ſuch Bond, ſhall, at 

the Requeſt and Cofts of the Avowant or Perſon making Conuzance, 
e aſſign ſuch Bond to the Avowant, c. by indorſing the fame, and atteſt- 
ing it under his Hand and Seal in the Preſence of two Witneſſes, which 
may be done without any Stamp, provided the Aſſignment be ſtamped 
before any Action be brought thereon ; and if the Bond be forfeited, 
* the Avowant, c. may bring an Action thereupon in his own Name, 
& and the Court may by Rule give ſuch Relief to the Parties upon ſuch 
Bond, as may be agreeable to Juſtice; and ſuch Rule ſhall have the 
Effect of a Defeazance,” 3 8 


— 


(E) Df the Writs oz Pioteſſes in Beplevin: And 


herein, 
1. Of the original Writ of Replevin. 
F. N. B. 69, | HE original Writ of Replevin iſſues out of Chancery, and neither 


70. it nor the Alias Replevin are returnable, but are only in Nature 
De&. gl. of a Juſticies to impower the Sheriff to hold Plea in his County Court, 
313, 314 where a Day is given the Parties; but the Pluries Replevin is always 
- Salk. 415.— With this Clauſe vel cauſam nobis fignifices, and it is a returnable Pro- 
uſual to take | 5 „ 

out the Writ and Alias and Pluries at the ſame Time. Dalt. Sh. 273. 


If a Pluries Replevin be returned in Michae/mas Term, that the Defend- 
| ant claimed Property, and after Nothing is done, nor any Appearance nor 
*Page 379Continuance till Eaſter Term after, at which Term they “ appeared and 

| pleaded, and Judgment was thereupon given; tho' no Continuance was 
between Michaelmas and Eaſter, yet this is not any Diſcontinuance, be- 


— Abr. cauſe there is not any Continuance till Appearance, for the Parties have 
Gawen v. | ; 
Ludlow. there cannot be any Diſcontinuance. 


Moor 403. 5 


8. C. adjudged, that the Plaintiff may have a Writ de proprietate probanda without Continuance of | 


the Replevin, tho? it be two or three Years after, becaule by the Claim of Property the firſt Suit is 
determined. 0 938 Ek | 


not any expreſs Day in Court, and where there is not any Continuance, 


The 


Foy we NY WY Cr 
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e The Pluries Replevin ſuperſedes the Proceedings of the Sheriff, and Ld. Raym. 

d | the Proceedings are upon that, and not upon the Plaint, as they are when 817 | 
5 that is removed by Recordari; and tho' there is no Summons in the Writ, 

e per it gives a good Day to the Defendant to appear, and if he does not 

e appear, then a Pone iſſues, and then a Capras. 

1 | _ Capias and Proceſs of Outlawry lies in Replevin ; for, when on the 6 Mod. 84. 

: | Pluries Replegiari fac the Sheriff returns Averia elengata, then a Capias 


in Withernam iſſues, and on that's being returned Vulla bona, a Capias 
iſſues, and ſo to Outlawry. —-Capias and Proceſs of Outlawry in Replevin 
vere given by 25 E. 3. c.17- 


2. Of the Withernam. + _ #YideBlack. 
| AE, | Com. 3 V. 148, Sc. 
2. If on the Pluries Replevin the Sheriff return, that the Cattle are r N. 5 
eloigned to Places unknown (a), Ce. ſo that he cannot deliver them to (a) On 4 
the Plaintiff, then ſhall iſſue a (6) Withernam directed to the Sheriff, com- Returns 
manding him to take the Cattle or Goods of the Defendant, and detain made by the 
them till the Cattle or Goods diſtrained are reſtored to the Plaintiff ; and, Sheriff a 
if upon the firſt Withernam a Nibil be returned, then an Alias and Pluries Withernam 


| Replevin ſhall iſſue, and ſo to a Capias and Exigent. ar po 
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(5) The Derivation of the Word, and that it is a Repriſal of other Goods in Lieu of 3 that were 
formerly taken, and eloigned or with · holden. 2 Inſt. 141. | 
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The Writ of Withernam ought to rehearſe the Cauſe which the Sheriff F. N. B. 69, 
returns, for which he cannot replevy the Cattle or Goods; ſo that it does 73 
not lie upon a bare Suggeſtion, that the Beaſts are eloigned, Ec. . 
If upon the Withernam the Cattle are reſtored to the Party who eloign- 2Leon. 174. 
ed them, yet he ſhall pay a Fine for his Contempt. 
Cattle taken in Withernam may be worked, or if Cows, may be milk- Leon 220. 
ed; for the Party hath them in lieu of his own. | Dyer 280. 
| | | LE | ES in Margin. 
And as the Party is to have the Uſe of the Cattle, he is not to have Owen 46. 
any Allowance or Payment made to him for the Expences he has been at Cro. Eliz. 


in Maintaining them. 162. 
| 3 Leon. 238. 


Scire Facias againft an Executor, reciting that where Replevin was paſch. 27 
brought againſt his Teſtator for a Cow, and Judgment againſt him de re- Car. 2. in 
turns habendo, which was not executed, that he ſhould ſhew Cauſe why B. K. Sc#- 

he ſhould not have Execution. The Executor pleads Plene adminiſtrawit, lin v. Green. 


n OT IN 


Me” et 


pune . 2 
Cn IE 


ET =" Hong 


"SIO 2 


WIE . — . r 

3 #4 wo AS os "2 », MW * 3 5 rw + DOVE FS D 5 #4 e 

. ²˙¹·»- Ä.¹A!1i. et ICED. nt ao. ea 
. 


upon which the Plaintiff demurred; and Hild Juſtice faid, that upon the 
Judgment the Cow 1s in the Cuſtody of the Law, and therefore he ought 
to have Execution ; but the Doubt is, becauſe the Replevin is determined bt 
by the Death of the Party; yet, by him and Rainsford only, being in 2 
Qourt, the Plaintiff ſhall have Execution, for the Defendant cannot be A 
prejudiced ; for, if the Sheriff return Aweria elongata, he ſhall not have 3 
a Withernam but of the Goods of the Teſtator; or if there are no bh 
Goods of the Teſtator, the Sheriff can take nothing, but ſhall return 1 
MNulla bona, and then the Plaintiff hath his ordinary Way to charge the 4 
DOS if he hath made a Devaſtavit; and it was adjudged for the Y 
_ Plaintiff, | | | 5 | 6: 
_ * JF. ſues a Replevin, H. removes it by Recordari into the King's Bench, Page 380 E: 
the Plaintiff does not declare, and upon that a Return awarded to #. | $4 
upon which the Sheriff returns Averia elongata, and then a Withernam A a 
was awarded and executed; and now the Plaintiff comes and prays he ed, and 


„ {aid, that 
the Conſe of E K. is contrary to that of C. B. 
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REPLEVIN AND AVOWRY. 
may be admitted to declare, and prays a Deliverance of the Withernam? 
and it was teſtified by the Clerks, that upon the Plaintiff's Submiſſion 10 3 
Fine for not declaring, and that's being impoſed upon him by the Judges 
he ſhall have Deliverance of the Withernam ; and a Fine of 3s. 4d. be. 
ing accordingly impoſed on the Plaintiff, he then declared, and had Deli. 
verance. . 5 
Ld. Raym. If upon an Elongata returned the Sheriff's Cattle are taken in Wither— 
614. nam, yet upon the Defendant's Appearance, and pleading Won cepit, ot 
Claiming Property, the Defendant ſhall have his Cattle again; and if they 
bn An are eloigned, a Withernam againſt the (a) Plaintiff ; for, if the Property 
Plaintiff ang or Taking be in Queſtion, there is no Reaſon that the Plaintiff ſhould 
Defendant have the Defendant's Cattle. V 55 
may have a 8 
Withernam, Bre. Tit. Withernam, pl. 17. 
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Id. _— The Withernam is but Meſne Proceſs, and cannot be an Execution, 
A grated before Judgment, 
2 Salk. 582. | SD 


3. Of the Writ of Second Deliverance. 


2 Toft, 340. At the Common Law, if the Plaintiff in the Replevin had been non- 
ſuited either before or after Verdict, the Defendant who diſtrained ſhould 
have had Return, but not irrepleviſeable; ſo as the Plaintiff after Non- 

ſuit might have had as many Replevins as he would, which was vexatious 
and miſchievous ; for Remedy whereof the Statute of Weſt. 2. (13 Ed. 1. 
ft. 1.) cap. 2. reſtrains the Plaintiff from any more Replevins after Non- 
|  fuit, but gives a Writ of Second Deliverance. . 
2 Inſt, 341. And if in ſuch Writ of Second Deliverance the Plaintiff be nonſuited, 
| or if the Plea be diſcontinued, or the Writ abates, or if he prevails not 
F in his Suit, Return irrepleviſable ſhall be granted. 5 2 
2 Rol. Abr. If Defendant in Replevin has Return awarded upon Nonſuit of the 

438. Plaintiff, upon which he ſues a Writ de returno habendo, upon which 
Writ the Sheriff returns Averia elongata per querentem, and upon this a 
Withernam is awarded, and upon the Withernam the Defendant has ror 
Cattella to him delivered of the Goods of the Plaintiff, and thereupon 
the Plaintiff ſues a ſecond Deliverance ; he ſhall ſue it for the firſt Diſtreſs 
taken, and not for the Withernam ; and this appears by the Nature and 
Form of the Writ of Second Deliverance, | | | 


Dyer 41. If a returno habends be awarded to the Sheriff after a Writ of Second 
Dalt. Sh, Deliverance prayed by the Plaintiff, this is a Superſedeas to the returno 
275. abends, and cloſes the Sheriff's Hand from making any Return thereto ; 


and if the Sheriff will not execute the Writ of Second Deliverance, the 
Party has his Remedy againſt him. 5 Fo 

Plow. 206. This Statute of MWeſi m. 2. 13 Ed. 1. flat. 1. gives the Writ of Second 
(0 That the Deliverance out of the ſame Court, where the firſt Replevin was granted, 
Writ of Se- and a Man cannot have it elſewhere ; for if he may, then he ſhall (5) vary 
cond Deli- from the Place limited as to this by the Statute, . 


verance can- | | | | | — . 2 55 
not vary from the firſt in Year, Day, Place, or Number of Beaſts, Bre. Tit. Second Deliverance (3). 
But if the firſt Writ was of a Heifer, the ſecond may be of a Cow, as by Preſumption it may in that. 

\ Diſtance of Time grow to ſuch, 26 H. 8. pl. 7. 1 | | | 7; _ 


Page 381 * In Replevin the Defendant avowed, and the Plaintiff being non- 
Salk. 98. pl. ſuited brought a Writ of Second Deliverance, whereupon it was moved 
3 to ſtay the Writ of Inquiry of Damages; & per Curiam, this is a Super- 
judged, ſedeas to the Returno habende, but not to the Writ of Inquiry of Dama- 
— 403. ges; for theſe Damages are not for the Thing avowed for, but are es 
atch 72. N e | | | A y 


REP LEVIN and AVOWRY. 
by the Statute of 21 H. 8. cap. 19. as a Compenſation for the Expence 
and Trouble the Avowant has been at. 
Error of a judgment in C. B. in a ſecond Deliverance ; upon Demur- Cro. Jac. 
rer in Pleading the Error aſſigned was, becauſe there was not any Writ 424. 


of ſecond Deliverance certified, and Jn nullo eſt erratum being pleaded, . v. 


it was moved not to be material, becauſe it is awarded on the Roll, and the 
parties had appeared and pleaded to it; but it was adjudged ill, and re- 
vetſed for that Cauſe; for there ought to be a Writ, and if it vary from 
the Declaration in the Replevin, it ſhall be abated, | 
No Second Deliverance lies after a Judgment upon a Demurrer, or 2 Lill. Reg. 
after a VeidiQ, or Confeſſion of the Avowry z but in all theſe Caſes the 457 
Judgment muſt be entered with a Return irrepleviſeable ; but upon a 
Nonſuit, either before or after Evidence, a Writ of Second Deliverance 
will lie, becauſe there is no Determination of the Matter, and there a 
- Writ of Second Deliverance lies to bring the Matter in Queſtion ; but 
in the Caſe of a Demurrer and Verdict the Matter is determined by Law; 
and in the Caſe of a Confeſſion it is determined by the Confeſſion of the 
Party. | Fo | 
5 he Plaintiff's Writ abates, he may have a new Writ, and is not put Com. 122. 
to his Writ of Second Deliverance. | pl. 85. 
Note, by the 17 Car. 2. cap. 7. that in an Avowry for Rent the Writ 2 Ld. Raym. 
of Second Deliverance is taken away. 188. 
If the Plaintiff in Replevin be non-ſuited for Want of delivering a De- Vent. 64. 
claration, if it happened thro' any Cauſe that would have intitled him to a 
Writ of Second Deliyerance, as Sickneſs of the Perſon employed, c. the 
Court will order the Defendant to accept of a Declaration on Payment of 
Coſts; otherwiſe the Plaintiff would be remedileſs, the Writ of Second 
_ Deliverance being taken away by the 17 Car. 2, cap. 7. 


4. Of the Writ de Proprietate probanda, and the Claim of Property. 


If the Defendant in Replevin claims Property, the Sheriff cannot pro- Co. Lit. 148. 
ceed ; for Property muſt be tried by Writ ; and in this Caſe the Plaintiffd. | 
may have the Writ de Proprietate probanda to the Sheriff; and if it be F. N. B. 77- 
found for the Plaintiff, then the Sheriff is to make Deliverance ; if for 
the Defendant, then he is to proceed no further ; but as this is but an 
Inqueſt of Office, if it. be found againſt the Plaintiff, he may have a 
Replevin to the Sheriff; and if he return the Claim of Property, yet 
| ſhall it proceed in the C. B. where the Property ſhall be put in Iſſue and 
finally tried. | | | 
= Nene but he who is Party to the Replevin ſhall have the Writ de Propri- 14 H. 4. 28. 
etate probanda ; ſo that if upon a Replevin the Beaſts of a Stranger are 2 Rol. Abr. 
delivered to the Plaintiff, ſuch Stranger, being no Party to the Replevin, 431. A? 
all not have this Writ, | 
The Sheriff is to return the Claim of Property on the Pluries, before Reg. 83. 
which Time the Writ de Proprietate probanda does not iſſue, for it recites Com. 595+ 
the Pluries. | 
- The Writ de Proprietate probanda is an Inqueſt of Office, and the Dat. Sh. 
Sheriff is to give Notice to the Parties of the Time and Place of executing 234. 
. | | 
* If the Defendant claims Property in Replevin, the Plaintiff may have Page 382 
the Writ de Proprietate probanda without Continuance of the Replevin, Moor 4c3. 
tho” it be two or three Years after, becauſe by the Claim of Property the 
firſt Suit is determined, bs _ 5 
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| REPLEVIN and AVOWR V. 

7 H. 4.46. If the Party who hath the Cattle claims Property, the Sheriff cannot 
Com. Rep. determine it without a Writ de Proprietate probanda ; and then, if the 
594 Property be found for the Party claiming it, it is but an Inqueſt of Office, 
and the Party who made the Plaint may after fue a Writ of Replevin, to 

which Property may again be pleaded. _ „ Cob 

| If the Plaintiff has Property, and omits to claim it before the Sheriff, 

Cro. Eliz. he may notwithſtanding plead Property in himſelf or in a Stranger, either 
478. in Abatement or in Bar, tho' it was formerly held, that Property in a 


e 2. Stranger could only be pleaded in Abatement. 
Salk. 5. pl. | | | | 


Comb. 477. In Replevin the Defendant in his Avowr pleads, that the Beaſts taken 
Barret v. belong to a third Perſon, ard not to the laintiff, and therefore prays a 


_ Scrimſoaw, Return - to which the Plaintiff demurs ; for oa the Avowant's own ſhew- 


ing he ought not to have Return, having admitted the Property of the 
Beaſts to be in another; but Judgment was given for the Defendant, for 
the prior Poſſeſſion was in him, and he hath a Right againſt all others but 
the right Owner, and the Plaintiff by his Demurrer hath admitted, that 
he hath no Property in them. 7 5 1 
6 Mod. 68. In Treſpaſs for entering the Plaintiff's Houſe, and taking away his 
139. Goods, the Defendant juſtihes by Virtue of a Replevin out of the Sheriff's 
Leonard v. Court in London, and a Precept thereupon to J. S. an Officer, and that 
r he the Defendant came in Aid of him; Plaintiff replies, that before the 
242, Taking away the Goods he claimed Property in them, and gave Notice 
thereof to the Defendant ; and the Queſtion upon a ſpecial Verdict was, 
whether the Taking away, after the Claim of Property, and Notice there- 
of, did not make him a Treſpaſſer ab initis? And it was held per tot. 
Cur. that he was a Treſpaſſer ab initio; for tho the Claim ought to be 
to the Sheriff or Officer, and that a Claimer to a Perſon that comes to 
his Aſſiſtance be not enough to the making the Execution legal, if the 
Officer does not deſiſt; yet if it be notified to him that comes in Aid, that 
Claim of Property is made, he at his Peril ought to deſiſt. „5 


5. Of the Writ de return habende. 


35 H. 6. 40. The Returno habendo is a Judicial Writ, that lies for him who has 


Dyer 280. avowed the Diſtreſs, and proved the ſame to be lawfully taken ; or where, 


CR 145. upon the Removal of the Plaint into the Courts above, the Plaintiff, 

whoſe Cattle were replevied, makes Default, or does not declare or pro- 

ſecute his Action, and thereby becomes nonſuited, c. and by this Writ 

the Sheriff is commanded to make a Return of the Cattle to the Defend- 

ant in the Replevin. De En 8 

Co. Ent. 59. A Bailiff who makes Conuzance may have Judgment of a Return, 

| and conſequently a Writ de returno habendo grounded on fuch Judg- 
ment. 5 „„ | | PET on 8 

2 Rol. Abr. The Writ de returno habendo is not a returnable Proceſs. 


433- . 5 5 7 
F. N.B.172. If the Defendant hath a Return awarded to him, and he ſueth a Writ 


de returno habendo, and the Sheriff return on the Pluries, gued Averia 
elongata ſunt, &c. he ſhall have a Scire Pacias againſt the * Oc. 
according to the Statute of Weſtm. 2. (13 Ed. 1. fl. 1.) and if they have 
| n then he ſhall have a Witbernam againſt the Plaintiff's own 
Cattle. po ET 8 : Gn 


— oe FS.” 


REPLEVIN Ap a vO WRV. 


* 6. Of Returns irrepleviſeable. 


15 Return irrepleviſeable is a Judicial Writ directed to the Sheriff for the» Rol. Abr · 


f sal Reſtitution or Return of Cattle unjuſtly taken by another, and ſo found 434. 
| þy Verdict, or after a Nonſuit ig a Second Deliverance. | 
If the Plea be to the Writ, or any other Plea he tried by Verdict, or judged Inſt. 340. 
upon Demurrer, Return irrepleviſeable ſhall be awarded, and no new Reple- Dyer 280. 
vin ſhall be granted, nor any Second Deltverance by the Act of Weſtm. 2. 
(13 Ed. 1. ft 1.) but only upon a Nonfuit. | 
If upan Iſſue joined in Replevin the Plaintiff does not appear on the3 Leon. 49. 
Trial, being called for that Purpoſe, yet Return irrepleviſeable ſhall not be 
awarded, as in Caſe of a Verdict's being siven, but the Party may have a 
Writ of Second Deliverance, as well as if it had been a Nonſuit before De- 
claration or Appearance. | Es 
If a Man has Return irrepleviſeable, and a Beaſt die in the Pound, he Hob. 61. 
may diſtrain anew; ſo if the Beaſt die before Judgment. 
if Return irrepleviſeable be awarded, the Owner of the Cattle may Ld. Raym, 
offer the Arrearages; and if the Defendant refuſes to deliver the Diſtreſs, 720. 
the Plaintiff may have Detinue, becauſe the Diſtreſs is only in Nature of a 


Piedge. 


7. In what Manner the Sheriff is to execute and return ſuch Pro- 
| ceſſes. 
* 


By the Statute of /f/e/lm. 1. (3 Ed. i.) cap. 17. if the Party who diſtrains, * Inſt, 193. 
conveys the Diſtreſs into any Houle, Park, Caſtle, or other Place Sx dro 2 
| Strength, and refuſes to ſuffer them to be replevied, the Sheriff may take 33 3. 
the Poſſe Com. and on Requeſt and Refuſal may break open ſuch Houſe, 
Caftle, £fc. and make Deliverance ; and this was a neceſſary Law ſo ſoon 
after the irregular Time of Hz. l 
If the Sheriff returns, that the Beaſts are incloſed in a Park among Sa- F. N. B. 155. 
vages, or in a Caſtle, Ec. he ſhall be amerced, and another Writ of Re- Hals Notes. 
plevin ſhall be awarded ; for he ought: 1» hive taken the Poſſe Com. for this 
was a Denial. ; | | 
If the Sheriff return, ed, Mandawi Ballivo Libertatis, Ic. qui nullumPF.N.B. 157. 
dedit mibi reſponſum, or that the Bailiff will not make Deliverance af the 
Cattle, theſe are not good Returns; for, by the ſaid Statute Hen. 1. 
(3 Ed. 1.) the Sheriff, upon ſuch Return made to aim by tie Balliff, 
ought preſently to enter into the Franchiſe, and make Deliverance of the 
Cattle take. 5 | 1 | 
If a Man ſue a Replevin in the County Court without Writ, and the F. N.B. 288. 
Bailiff return to the Sheriff, that he cannot have View of the Catile to 
deliver them, the Sheriff by Inqueſt of Office ought to inquire irto the 
Truth thereof; and if it be found by a Jury, that the Cattle are eloigned, 
Sc. the Sheriff in the County Court may award a W ithernam to take the 
| Defendant's Cattle; and if the Sheriff will not award a Withernam, 
then the Plaintiff ſhall have a Writ out of Chancery directed unto the 
Sheriff rehearſing the whole Matter, commanding him to award a Wi- 
thernam, Se. and he may have an Alias, and after a Pluries, and an 
Attachment againſt the Sheriff, if he will not execute the King's Com- 
mand, 9 VS | „ 8 
. Tf the Sheriff return, quod Awveria elongata ad loca incognita, this is a Bro Retr, 
good Return, and the Party muſt purſue his Writ of Withernam ; but, 7 Br. N. 
ir the Sheriff return Averia elongata ad loca incognita infra Comitatum 
„„ „ 5 meum, 
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REPLEVIN AND AVOWRY 


page 384 meum, he ſhall be amerced, for the Law intends that he may have Ne- 


tice in his County. 


Bro. Retur. If in Replevin the Sheriff return, quod Averia mortua ſunt, this i is a 
4e hr. pl. 1a. good Return. | 


Dal. Sb. gg6 It is a good Return, quod ulla venit ex parte querentis ad Aron: 
() Allen 33 Pronda Averia ; (a) but f it ſeems the Sheriff is not obliged to require 
his. 
2 Rol. Abr. If the Sheriff be 3 a Stranger's Goods, 3 he takes them, an 
552. Action of Treſpaſs lies againſt him, for otherwiſe he could have no Re. 
Com. Rep. medy ; for being a Stranger he cannot have the Writ de Proprietate pro- 
$96}. bnnda, and were he not intitled to this Remedy, it would be in the Power 
(6) Keitw. of the Sheriff to ſtrip a Man's Houſe of all his Goods; but (4) Keil, 
119. ſeems to hold, that the Action lies more properly againſt the Perſon who 
| ſhews the Goods, 
20H, 6,28. If the Sheriff comes to vlake Replevin of Beaſts impounded | in another 
2 Rol. Abr. Man's Soil; if the Place be incloſed, and has a Gate open to the In— 
55% , cloſure, he cannot break the Incloſure, and enter thereby, where he may 
enter by the open Gate; but if the Owner hinders him, ſo that he cannot 
go by the open Gate for fear of Death, he may break the Incloſure and 
| enter there. 
I:4. Raym. The Sheriff is to return, that the Cattle are eloigned, or that no Perſon 
613. came to ſhew, c. or a Delivery ; but he cannot return, that the Defen- 
Latw. 861. Jant non cepit the Cattle, becauſe it is ſuppoſed in the Writ, and 1 is the | 
Ground of it, which the Sheriff cannot xn 


Rep in lies. 


888 Lit . * is a VERY Rule, that the Plaintiff ought to have the Property of | 

the Goods in him at the Time of Taking; yet if the Goods of a Vil- 

lain be diftrained, the Lord of the Villain hall have a Replevin, becauſe 

the Bringing the Replevin amounts to a Claim in Law, and veſts the Pro- 

perty in the Plaintiff ; but in this Caſe, if the Goods of a Villain be taken 

by a Treſpaſſer who claims Property in them, the Lord can have no Re- 
. plevin, becauſe the Villain had but a Right. 

Co. Lit. 145- Alſo in a ſpecial Caſe one may have a Replevin of Goods, tho' they 

55 were not diſtrained ; as if the Meine put in his Cattle in Lieu of the Cattle 

„ of the Tenant Peravail, whom he is bound to acquit, he mall have a Re- 

plevin of them. 

F. N. B. 69. If the Lord diſtrains his Tenant's Cattle wrongfully, and afterwards 

the Cattle return back to the Tenant, yet the Tenant ſhall have a Replevin 

againſt the Lord for thoſe Cattle, and ſhall recover Damages for the wrong- 

fully diſtraining of them, becauſe he cannot have an AQtion of Treſpals 

& 22. If this 2ainſt his Lord 3: for that 7 but againſt a a n or Servant ne 


d es not may. 
mean a Vil- 


0 Df wha Property, and fox what Things a 


lein, and not a free Tenant. 


Co. Lit. 148. Nor only a general Propeny which every Owner hath, but allo a ſpe- 


cial Property, ſuch as a Perſon has, who hath Goods pledged to him, or 
- who hath the Cattle of another :o manure his Lands, Qc. is ſufficient to 
(Winch maintain a * * and * like — either r may bring a Re- 


ol — 
A Re- 


plevin lies for any Thing that may by Law be deſtrained. 


Huſband and ſhe may join in Replevin. 


 REPLIVIN an» AVOWRY. 

A Replevin does not lie of Things which are Feræ Nature, as Co- 
nies, Hares, Monkies, Dogs, &c. but if Thing's wild by Nature are | 
made tame, or are reclaimed, ſo long as they continue in that Condition, Page 385 
they belong to the Perſon who has the Poſſeſſion of them, and he may Rol. Abr. 


bring a Replevin; and the general Rule herein ſeems to be, that a Re- 499. * 


4 Co. 84. 


A Replevin lies of a Leweret ; for it has Animum revertendi ; fo and for Bro. Repl. 64. 
the ſame Reaſon it lies of a Ferret; but it is ſaid not to lie for a Maſtiff- 2 Rol. Abr. 
Dog, though an Action of Treſpaſs will. . 

eplevin lies of a Swarm of Bees. F. N. B. 68. 


Replevin does not lie of Trees, or Timber growing; nor of Things F. N. B. 68. 
annexed to the Freehold, becauſe ſuch Things cannot be diſtrained; but 


a Replevin lies of certain Iron belonging to the Party's Mill. 


So Replevin does not lie of Deeds or Charters concerning Lands; for gro. Reg! 
2.34. 
they are of no Value, but as they relate thereto. 
Replevin lies not of Money, nor of Leather made into Shoes. Moor 394. 
| | | 2 Brownl. 
I 


If a Mare in Foal, a Cow in Calf, Cc. are diſtrained, and they hap- 
pen to bring forth their Young whilft they are in the Cuſtody of the F. N. B 6s 
Diſtrainer, a Replevin lies of the Foal, Calf, c. Sal. "Ra 
- Replevin lies for a Ship; ſo of the Sails of a Ship. March 110. 
| | | > | 8 Raym. 232. 

It was ruled by Pollexſen Ch. J. upon Evidence at Guildball in Replevin 


for Goods taken by Order of the Eaſt-India Company from laterlopers wo 


in the Indies, that no Replevin lies for Goods taken beyond the Seas, 


though brought hither by the Defendant afterwards. t I lathoſe 


Caſes where 


| Replevia will not lie the Party may bring an Action of Detiaue to recover the Deeds, Goods, &c. 


in Species 


. 2 Fe 4 - 2 » PI & ——— —— — 
W —— 


(G) Replevin, foz and again whom it lies. 


H ER EIN the general Rule is, that he who brings a Replevin, muſt Plow. a8 1. 


have a general or ſpecial Property in him at the Time, and that Co. Lit. 145, 
therefore a Lord for a Heriot, a Parſon for a Mortuary, ſhall not have 


it before Sciſure ; for the Seiſure veſts the Property in ſuch Cafes, 
An Executor ſhall have a Replevin of the Taking of Beaſts in the Bro.Repl.cy. 
1 . 2, { 


Life-time of his Teſtator ; for this affirms the Property to remain. 

If the Cattle of a Feme Sole be taken, and afterwards the marries, the p. N. B. 6g. 
Huſband alone may have a Replevin; but it hath been held, that in ſuch Vent. 261. 
Caſe the Wife cannot join, for that this Action admits and affirms Pro- Lev. 197+ 
perty in the Feme at the Time of the Marriage, which by Conſequence id. 174. 


muſt have veſted in the Huſband. | 


But of the Taking of Goods which a Feme has as Executrix, the Bro. Bar.& 
em. pt. 88. 
And in a late Caſe where Hufband and Wife brought a Replevin, pacch. 8G. A. 
and concluded their Declaration ad Damnum ipſorum, Defendant avowed in B. K. 
for Rent in Arrear on a Demiſe for Vears; Plaintiff in Bar of the Bourne & 
Avowry pleaded Non demifit, and Iſſue being joined on the Demiſe, gs v. Mate 
Verdict was found for the Plaintiffs, and 15. Damages; and in Arreſt 3 1016. 
of Judgment two Objections were made, firſt, that Huſband and Wife 8. C. but not 


5 cannot join in Reple in 2dly, that tho' they might join in an Action, S. P. 


E e 2 :; Pet 
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| REPLEVIN and AVOW RV. 
yet it cannot be laid to the Wife's Damage, the having no Property in 
Perſonal Chattels during the Coverture; and in Support of theſe Ex- 
ceptions were cited F. N. B 69. 1 Sid. 172. becauſe Replevin admits 
and affirms Property in the Wife at the Time of the Marriage, which 
muſt neceſſarily veſt in the Huſband; and the Court can make no In- 
tendment, that they were Jointenants before Coverture, or that the 
ph Feme had the Goods as Execuirix : but per Cur. As to the firſt Excep- 
Page386* tion, tho' it be generally true, that Huſband and Wife cannot have a 
Joint Property in Perſonal Chattels after Marriage ; yet, as a Man and. 
a Woman may have a joint Property before Marriage, or the Wife 
might have theſe Goods as Executrix, and the Taking in both Caſes 
might be before Marriage, we do not fee why they may not declare 
Jointly in an Action for ſuch Taking; and, if the Law will admit of ſuch 
a joint Action, the Fact is admitted by the Pleading; for, the Defendant 
has not made it a Point of Conteſt with the Plaintiff, whoſe the Property 
was at the Time of Taking; and therefore it there can be a Caſe where 
. Huſband and Wife may join in an Action for a Perſonal Chattel, we think, 
that after a Verdict this ought to be intended that Caſe, As to F. M B. 
69. the Book ſays, the Huſband may have a Replevin fingly ; but this 
does not prove he may not join his Wife with him. And as to 1 Sid. 192. 
we think the Diſtinction there made not Law, and that it is not neceſſary 
the Huſband ſhould ſue alone in ſuch Caſes as affirm a Property; but this 
is expreſsly contrary to the Year Books, and to the Opinion in 1 Vent, 
261. where it is held, they may join in Detinue, which affirms Property 
as well as Replevin; for the ſpecific Goods there are to be recovered. 
And as to the ſecond Exception, this muſt follow the Fate of the firſt; 
for if the Tort preceded the Marriage, the Action would ſurvive ; and 
Cro. Eliz. 259. is expreſs, that where Damages may ſurvive, they may be 
aſſeſſed to both. 3 „„ 
2 Rol. Abr. If A. takes Beaſts by the Command of B the Replevin may be brought 
431. againſt both, or it may be brought azainſt the Commander only, as 
„ „ — 
Co. Lat. 4g. If the Beaſts of ſeveral Men be diftrained, they cannot join in a Re- 
5 Co. 19. a. plevin; ſo it is a good Plea to ſay, that the Property is in the Plaintiff 
38. b. and a Stranger, and where there be two Plaintiffs, that the Property is 
in one. | | | | | 
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(II) Of the Declaration in Replevin, 

Cater 218, TT hath been holden by ſome Opinions, that the Count or Declara- 
Co. 45. tion in Replevin muſt be certain and particular in ſetting forth the 
Numbers, Kinds and Qualities of the Cattle or Things diſtrained; for 

that otherwiſe the Sheriff cannot teil how to make Deliverance of the 

ac. | -: | 5 „„ | 

Allen 33. As in Replevin the Plaintiff declared, that the Defendant took cen- 
Sul. 71 S.C. tum Oves Matrice & Verveces of the Plaintiff's ; after Verdict for the 
oy V- Plaintiff Exception was taken to the Declaration, becauſe it did not ap- 
PO WEI pear in the Declaration how many Ewes and how many Wethers ; and 
the Sheriff is bound to make Deliverance of either Sort according to the 

Writ; and though he may be informed by the Party; ſo that it is a good 

Peturn to fay, that none came on the Behalf of the Party to ſhew the 

Bealts, yet be is not bound to require it, but ought to have ſufficient 
Certainty within the Record and therefore Judgment was given for the 

= EE e Defendant; 


r 


if the Writ is de Averiis, and the Count de Averiis & Catallis, this is 


REPLEVIN AND AVOWRY: 

Defendant ; but it was agreed, that Owes without Addition had been 
good ne 

But notwithſtanding this Caſe, it ſeems to be now ſettled, that a De- 7 Co. 26. 
claration in Replevin being certain to a general Intent is ſufficient, eſpe- Show. 170. 
cially if it be atter a Verdict. 3 1 . 

* As where a Replevin was brought guare Defend” cipit bona & catalle,*Page 387 
(viz.)quandam parcell lintei & quandam parcell' Papiri, Defendant avowed Trin. 1Geo. 


for Rent; and after Verdict for the Plaintiff Exception was taken 3 2 R. 
Arreſt of Judgment, that the Declaration was uncertain in not ſpecify- e. 


2 at the Nellen. 
ing the Quantities contained in the Parcels, and Parker Ch. J. who de— 288 | 


livered the Opinion of the Court, ſaid, that the Declaration would un- 
doubtedly have been ill on Demuirer; but that the Defendant having 
avowed the Taking the Goods in the Declaration, the Avowry had cured 
the DefeR, as thereby both Parties were agreed what the Goods were; 
and the Defendant hinſelt having prayed a Return of them, there was no 
Controverſy between him and the Plaintiff about them; and to oblige 
the Plaintiff to a greater Certainty, would have been of no Service to the 


| Defendant ; for it he had demanded 500 Reams of Paper, and proved 


only one, he muſt recover; and as to the Difficulty of Delivering the 
Goods upon a Keturno hahendo, he ſaid there was no Weight in that Ob- 
jection; for the Sheriff, when he came to make a Return, might have the 
Defendant's Aſſiſtance to ſhew him which were the Goods; and he was 
not obliged to execute the Writ without Somebody attended to point out 
the Things he was to deliver; and in this Caſe that of Allen 33. was fully 
conſidered, and over- ruled. 5 = e 
So in the Caſe beforementioned of Pourne verſus Mattaire, where a Re- . lg. 
plevin was brought for 14 Skimmers and Ladles ; and the Objection that, ig B. "xy 
the Plaintiff had not diſtinguithed in his Count how many Skimmers and Baarne & U. 
how many Ladles, was over ruled. | v. Mattaire, 
The Plaintiff in his Count mutt alledge the Taking to be at a certain Cre. + 
Place, or according to the Precedents, in quodam loco wocat”, that the De- 2 Its. 4 
fendant may have Notice to what he is to anſwer, and make his Title; Godb. 186. 


| and therefere the Alledging the Taking ud Dale, or ſuch a Vill, is too Brownl.176. 


general and uncertain, | et vide Hob, 

1 85 16. Moor67 8. 
. 3 a | | | Raym. 34. 
In Repleyin both the Vill and Place are traverſable. Carth. 186. 


A Man may count of ſeveral 'Takings, Part at one Day and Place, and F. N. B. 68. 


Part at another Day and Place, in the Notes 
| | to the new 


: 5 3 3 9 : Edition. 
in Replevin the Plaintiff counted of four Oxen taken at divers Times Bro. Tit 
and Places, and that Delivery was made of two, but the other two were Damages 12, 


with-held to his Damage 108. and this was held ſufficient without any 


Severance made as to the Damages. | | | | 
In Replevin in T. the Plaintiff declared the Taking of twenty Beafts Bro. Rep1.48, 
n A. and B. per Cur. he need not ſhew how many he took in one Vill, 

and how many in another, 


The Count, as in other Actions, muſt agree with the Writ; ſo that 3 ens b. 
; % VIGE 111. 


Pleadin gt. 


In Replevin the Writ was in the Detinez, and the Count in the Deti-2 LTutw. 118. 


uit, and this was thought to be a material Variance; for in Replevin in 


the Detinet the Plaintiff recovers as well the Value of the Goods, as Da- 
mages for Taking; but when the Writ and Count are, that the Defend- 
ant detinuit the Goods againſt Pledges, Sc. by this it is implied, that the 
Plaintiff has had his Goods again; and for this he ſhall only recover Da- 
mages for the Taking; but the Parties agreed to amend. 

= | | (I) Pleas. 
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Vent. 137. 


'REPLEVIN AI AVOWRY. 


5 | * (1) Pleasin Replevin. 


Vide g Co. P LEAS in Replevin are generally of four Kinds; viz. either, firſt, 

134 Pleas in Bar; 2d, In Juſtification; zd, By Way of Conuzance ; 
| 4th, By Way of Avowry. _ . 5 

3 Lev. 20g. In Replevin the Defendant may either juſtify or avow at his Election, 

2 Keb. 729. with this Difference, that if he juſtifies, he cannot have a Return. 

Vent. 249- The general Iſſue in Replevin is Non cepit. | 


2 Lev. gz. If the Defendant in Replevin claim Property to himſelf, or a Stranger, 


Vent. 249. above, as he may do; though it ought to have been before the Sheriff, 


Salk. 594. this does not amount to the general Iſſue, but may be pleaded in Bar or 
6 Mod. 81, Abatement; and if the Plaintiff demur, the Defendant ſhall have a Re- 


103, 2 Ld. 


| Raym. 984. turn without avowing ; for it appears the Beaſts are not the Plaintiff's ; but 


on Iſſue Non cepit, Property cannot be given in Evidence, for that were 
contrary to it. | 


Cro. Eliz. 14. If the Defendant in Replevin make Conuzance as Bailiff to J. S. the 


Vent. 314. Plaintiff cannot traverſe that he is his Bailiff; for it is a Matter of which 


2 Ley. aaa by no Intendment he can have Knowledge ; but if in Bar of the Avowry 
— evethe Plaintiff pleads, that another had made Conuzance as Bailiff to J. 5. 


for the ſame Cauſe, and was barred, he need not ſhew that it was with the 
Privity of F. S. for it ſhall be intended ; and if in Truth it was without, 


Salk. 107. the Defendant may traverſe his being ever his Bailiff ; but the Law is, that 
Pl. 1. 409. the Plaintiff in Replevin may traverſe his being Bailiff, 


2 Rol. Abr. In a Replevin againſt the Maſter and Bailiff or Servant, if the Bailiff 
8 5 makes Conuzance as Bailiff, and the Maſter pleads, that he did not take, 


| 7 the Seryant ſhall not have any Return upon his Conuzance ; for by the 


Plea of the Maſter his Conuzance is changed into a Juſtification, 
Sid. 8 t. In Replevin for Mare and Colt the Defendant pleaded Not guilty of 
Arundell v. the Taking within fix Years; and in Support of this Plea it was inſiſted 
Trevil. upon, that it was the ſame in Effect with the Plea of Non cepit, and that 
if the Statute of Limitations had deſtroyed the Plaintiff's Action as to 
the Taking, the Defendant could not be guilty of the Detaining; and if 
this were not to be allowed, the Statute would be evaded, and could 
never be a Bar in Replevin; but per Cur, the Plea is not good in not an- 
ſwering to the Detainer; for it might happen, that at the Time of Taking 
the Mare the Colt was not in Being, but might have foaled in the Pound ; 
and a Thing may be lawfully diſtrained, but unlawfully detained, as by 
being put into a Caſtle, tc. %% trio bk e . 
Nod 103. Priſel in auter Lieu is only Matter in Abatement, and the Plaintiff may 

Ne ; 17A have a new Writ without being put to his Second Deliverance. 

bes ages Replevin of Beaſts taken at D. the Defendant pleads in Abatement, 
that they were taken at another Place, ab/que hoc, that they were taken 
at D. and pro returno habendo avows for Rent on a Leaſe for Years, Ec. 
the Plaintiff replies and traverſes the Leaſe, Ic. this is ill; for though 
the Defendant, when he pleads in Abatement, muſt alſo avow to have a 
Return, yet the Plaintiff cannot anſwer to it, but muſt take Iſſue on the 


(K) Avow⸗ 


ment. 


ſuch other Services as may not fall in 40 Years. 33 


REPLEVIN IVD AVOWRY. 


* (K) Avowries in Replevin; and herein of what ; rage 329 


Seiſin and Services, and of the Certainty re⸗ 
quired therein. 5 W-- 


N Avowry, as has been before obſerved, is the ſetting forth, as in ide Danv. 
a Declaration, the Nature and Merits of the Defendant's Caſe ; 510. 


and the ſhewing that the Diſtreſs taken by him was lawful, and which 2 Co. 25. 


muſt be done with fuch ſufficient Certainty as will intitle him to Retur nog 8 64. | 


habendo ; but the Caſes on this Head aie of ſuch different Natures, that Vent. 99. 
it is difficult to range them in any Order; and as the Niceties herein are Cro.. Jac. 
in many Inſtances remedied by late Acts of Parliament, it may be ſuf- 166. 
kcient to take Notice of thoſe that follow. Ws no Dyer 280. . 
In an Avowry for a Diſtreſs for Rent, the Avowant was to ſhewa_ ._ _ 
Seifin, and ſuch Seiſin by the Statute 32 H 8. c. 2. muſt be (a) alledged CE 


within 40 Years next beſore the making of the Avowry or Conuſance. by the Sta- 


tute of 21H, 


8. e. 19. the Lord need not avow upon any Perſon in certain, yet he muſt alledge Seiſin by the 


Hands of ſome Tenant in certain, within 4o Years. Co. Lit. 65, 


If a Man makes a Gift in Tail, rendering Rent, he may avow with-Bro. Avowry 


: ! 3 . 
out laying any Seiſin, becauſe the Reverſion gives him a ſufficient Pri . 


vity, and. he ſhall count upon the Reſervation, for that is his Title z _ 
and where the Commencement of the Rent appears, Seiſin is not mate-Z Co. 6:. 


rial. | 


If 4. by Deed indented makes a Feoffment in Fee to B. and his8 Co. 64. 


Heirs, rendering 10s. per Ann. to A. and his Heirs, of which Rent 4, Browal. 169. 
or his Heirs have not been ſeiſed within 40 Years, yet the Heirs of A. 


Cooper v. 
may diftrain, &c. for the Statute muſt be intended in ſuch Caſes «+ ah 


where before the Statute the Avowant was obliged to alledge a Seiſin, 


and that was where the Seiſin was ſo material, and of ſuch Force, that 


though it was by Incroachnient, yet it could not be avoided in an 


Avowry. pe: 
So this Statute extends not to a new Rent created by Act of Parlia- Cro.Car. go. 


LE | | 53 Jon. 233. 
If Homage be done to the Lord, he may avow for all other Services 4 Co. 8. 
ſuperior, as well as inferior, for in doing thereof the Tenant takes upon 


himſelf to do all other Services. | 
Seiſin of Rent, Suit, c. which is annual, is a ſufficient Seifin -of 4 Co. 8. 


Eſcuage, Homage, Fealty, Hetiot Service, Service to cover the Hall, and Bevil"sCaſe, 


3 Lev. 21. 


But Seiſin of one annua} Service is no Seiſin of another annual Ser- 4 Co. 9. 


vice; for in that Caſe it is the Folly of the Lord if he hath not an actual 
- Seifin of the other Service itſelf, when it becomes due yearly. |: 
If the Avowant alledge a Seiſin of the Rent, this is a ſufficient Aver- Winch zi. 
ment that he was ſeiſed of Homage. „ | 

If there be Lord and Tenant by Fealty and Rent, and the Tenant co. 20, 21. 
makes a Leaſe for Years, and though the Leſſor hath done Fealty and 2 Mod. 03. 


Hutt 50. 


conſtantly paid the Rent, yet the Lord diſtrains the Cattle of the Leſſee forS. C. citec. 


| Rent, (where in Truth none is due) and avows upon a meer Stranger 
that never had any Thing, as upon his very Tenant, for Rent arrear 
upon the ſpecial Matter ſhewn the Leſſor may join in Aid to the Leſſee, 
and abate the Avowry, and compel the Lord to avow upon his lenant 


in Right and in Law. | 
| | | | If 


"Ng; joy WW. n OS 


| REPLEVIN AND AVOWRY. 
page 3900 If there be Leſſee for Years, and the Reverſion deſcends on a Feme 
Rol. Abr. Covert, and after the Rent is arrear, and the Baron diſtrains, and the 
ay } Leſſee brings a Replevin, the Baron ought to avow in the Name of 
pre © himſelf and his Wife, and not in the Name of himſelf only, for the 
Wiſe v. Ben Avowry is to be made according to the Reverſion which is in the Feme, 
net; & vide This Caſe, as reported in Roll, a Quœre is made how this could be made 
Mod. 273. good; but in Cro. Fac. S. the Reaſon is given, becauſe he had ſhewed 
Sed. the Truth of the Matter as it was, and had averred the Life of the Feme, 

and ſo the Diſtreſs well taken, and the Rent due to him; it was ad- 


vide Title judged that the Avowry was good. ay 


| Joi 5 hoo Coparceners are to join in an Avowry for Rent ; ſo of Jointenants, but 
. Raym. Tenants in Common are to ſever in their Avowries. 
Rol. Abr. 80 one Tenant in Common cannot avow the taking the Cattle of a 
320. Stranger upon the Land Damage-feafant, without making himſelf Bailiff 
Jon. 253. or Servant to his Companion. e | | 
Tro. Eliz, | 
o. | 3 | 
o o. Els, A Commoner may avow the taking the Cattle of a Stranger upon 
830. the Common Damage feaſant, though he can have no Action of Ireſ- 
+ A J 5 
8 Co. 64. Executors and Adminiſtrators may diſtrain and avow in like Manner, 


e. 5 8 1 * Teſtators or Inteſtates might have done, by the Statute 32 H. 8. 
Cro Eliz Tf Executors by the 32 H. 8. (c. 37.) avow for the Arrears of a Rent 
8a. in Feeaccrued to their Teſtator, they muſt ſhew that the Land continues 
Co. Lit. 162+ jn the Seiſin of a Tenant who ought to have paid it, or in the Hands of 
ſome other who claims by or from him, according to the Statute. _ 

5 Co. 19. In Replevin againft two they make ſeveral Avowries, each in his own 
| Right, and both Avowries abated ; for, if both the Iſſues ſhould be 

found for the Avowants, the Court could not give Judgment ſeverally 

| for the ſame Thing. 15 . | „„ . 

Vent. 250. Tf onediftrain for Rent, and before the Avowry the Eſtate on which 
It is reſerved determines, the Avowry ſhall be as if the Eſtate on which 
it was reſerved had continued, for the Avowant is to have the Rent not- 

withſtanding; but if the Diftreſs were for a Perſonal Service, then the 
Defendant muſt have a ſpecial Juſtification, for he cannot have the Ser- 

vice in Specze when the Eſtate is determined. 5 . 

Cro. Car. Replevin of an Ox taken, Sc. the Defendant makes Conuſance as 

260. Bailiff to J. S. for that he was ſeiſed in Fee of the Manor of D. and 

25421 that one D. was ſeiſed in Fee of ſuch a Tenement holden. of the ſaid 

Hutt. 176. Manor by Rent and Heriot Service, payable after the Death of the 

: Tenant, and that D. died poſſeſſed de animalibus et Cattallis, and be- 

cauſe the Heriot was not paid, he, by the Command of the ſaid J. S. 
diſtrained, and fo made Conufance, ard the Iſſue was upon the Tenure, 
and found for the Defendant; and an Exception was taken in Arreſt of 

Judgment, becauſe he des not ſhew what was the beſt Beaſt which he 
demanded, nor the Kind thereof, nor the Price of it. But per Cur. 

the Avowry was held to be good; for peradventure the Avowant does 


not know what was the heit Beaſt ; and when the Lord diſtrains it is 


becauſe the Heriot is eloigned, and the Plaintiff having done wrong 

by his Eloignment, he at his Peril ought to tender futhcient Recom- 
„ | RE rs 5 | 

Hob. 156. K But when the Defendant avowed for a Heriot Service, and the Plain- 

tiff pleaded in Bar, that the Tenant at the Time of his Death nulle habet 

animalia; and on Demurrer it was adjudged for the Plaintiff, becauſe the 

 Avowry was inſufficient, for that it did not alledge in certain what the 


| Heriot ſhould be, ſcil. Beaſt or other Thing. 
5 RET... | | . 


Stiles, with whom he married Anno 1603. and becauſe at Michaelmas, 


and the Conuſance ſtood as Bailiff of A. and the reſt rejected as Surplu- 
ſage, PE SS 


_ REPLEVIN ID AVOWRY. | 
u In Replevin, and the Title was by a Leaſe made by a Parſon, and page 391 


the Avowry was, that A. was ſeiſed of the Rectory of H. and made the Noy 70. 
Leaſe without ſhewing that he was Parſon ; and by the Court that would 5% v. Fa- 


have been a good Exception, had it not been faid in the Avowry, that“ 


he was ſeiſed in Juræ Eecleſiæ, which ſupplies all. 


f one avows for Parcel of a Rent, and does not ſhew how he was ſatiſ- Cro. Car. 
bed as to the Reſidue, this has been held to be ill; in like Manner it has 194. 
been faid that an Avowry for Part of an Annuity, without ſhewing how Semb., 346. 
the Reſt has been diſcharged, is ill. Le as 


| | | | | 3 644. 
If A. holds Lands of B. by certain Rent, and of his Manor of D. N 3 


and A. conveys thoſe Lands to the King, who grants them to J. S. in an 160. Broker 
Avowry for this Rent, B. mult ſer forth the ſpecial Matter, and not v. Sit. 
avow generally, becauſe the Place where, fc. is held of him as of his 


| Manor of D. Sc. for this is no Rent-Service, but Rent diſtrainable of 


common Right ; adjudged upon a Demurrer, and that ſuch general 

Avowry was-naught in (a) Subſtance, and not to be amended, (2) For the 
5 | leveral 

Forms of an Avowry, vide Co. Lit. 269.-—bene Advocat, &c. for bene Cagnevit, Cc. but Matter 

of Form, Jenk. 338. Cro. Jac. 372,——Adbuc aretro exiſtit, but Matter of Form, Cro. Jac. 283. 

Dalſ. 72,—bene Cegneſcit cap. pred. loco in quo, Ic, but tempore in quo omitted. 2 Mod. 4, 5, 


In an Avowry for a Rent-Charge the Defendant made a Title to Fane Cro. Jac. 
282. 


1597, 201. was arrear, and not paid to him and his Wife, he avowed; * 


and this was adjudged a good Avowry ; for the Saying it was arrear to Bulſt. 135. 


him and his Wife, was but Surpluſage, when the contrary appears, hes. C. 
not being then married. : „ | 
So where the Defendant made Conuſance as Bailiff to A. Admini- Hob. 208. 


ſtrator to B. and it appeared that A. had a Right but not as Adminiſtrator, Mo: 887. 
roco u. 


Dunnery. 


* 


Where an Avowry is made for ſeveral Rents, and it appears Part is not 11 Co. 4c. 


due, yet the whole Avowry ſhall not abate. 
In Avowry for Rent, and ſo many Hens for Quit-Rent, the Avowant Ld. Raym. 


had a Verdict for the whole; but it afterwards appearing upon the Face 317. 


of the Avowry, that the Hens were not due at the Time of the Diſtreſs, £*"th- 437. 


the Avowant had Leave to releaſe his Damages as to them, and take Aeris v. 
Judgment for the Rent, with his Coſts. Gelder. 


An Avowant in Replevin may abate his own Avowry for Part of the Com. Rep. 


Rent diſtrained for, but not after Judgment. 42. pl. 26. 


In Replevin J. S. avowed for a Rent-Charge, due Anno 1660, and Sid. 44. 
afterwards he diſtrained and avowed for another Part of the fame Rent- Raym- 21. 
Charge, which became due before the ſaid Year, and which was againſt Stabick 
a different Tenant ; and, in this Caſe it was held by three Judges againſt : 


Mallet, that the Avowant was not eſtopped by his firſt Avowry in ſuch 


Manner, as a Leſſor is by giving an Acquittance for the laſt Gale of 


Rent, but that he may at his Pleaſure avow for Part of his Rent at one 
Time, and for Part at another, in the fame Manner as the Lord may com- 


mand his Bailiff to diſtrain for ſo much Rent, and afterwards for the Sum 


due before. | 

In an Avowry the Defendant may fay, that B. was ſeiſed of the Place Cro. Elz. 
where, c. and held the ſame of 4. by, Fealty and Rent, and fo for Rent 146. 
arrear, as Bailiff to A. make Conuſance according to the Statute, as in Tes 


Lands held of him; though it was objected, that when in the Beginning 02 
he names the Tenant, he ought to have gone on in the ſame Manner, and S. C. 


avowed upon him as at Common Law. | | | Thoſe whe 
i | diſtrain fer 


Rent or Services may avow generally. 5 11 Geo. 2. c. 1 9. l. 22. which vide infra, 395. 
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REPLEVIN AS AVOWRY. 
Co. Lit. 32. If A. holds one Acre by Knight-Service, and 12 4. Rent, and the 


other in Socage and 14. Rent, and makes a Gift in Tail of both 
Acres, without any expreſs Reſervation of any Tenure, the ſame Te. 


. page 392 * nures are by Law created between the Donor and Donee ; and though 


there is but one Reverſion, yet, becauſe the Tenures are ſeveral, the Do- 
nor muſt make ſeveral Avowries, for the Avowry is made in Reſpet of 

the Tenures. 
Rel Rep.3s. A Perſon cannot make one Avowiy both for a Rent-Service and a Rent: 
Charge, but he may avow the taking ſo many Cattle for a Rent-Service | 
+ Hemay and ſo many for a Rent-Thurge +. 
now, if ne | 
—_—_— avow double, by the ſtat. 4 Ann. c. 16. 


Bulſt. 101, And in a Replevin for a Colt and a Cow, the Defendant may avow for 


202. ſeveral Heriots, and ſhew that the Father of the Plaintiff was ſeiſed, e. 
and ſhew the ſeveral Heriotable Tenures, and Death, Sc. and that he 
took the Colt and Cow nomine heriotorum, without ſhewing which he took 

in Reſpect of the one Tenure, and which in Reſpect of the other. 

com. Rep, If a Man takes a Diſtreſs for a Thing for which he had not good Cauſe 


78. of Diſtreſs, but had good Cauſe of Diſtreſs for another Thing, if a Re- 
Carth. 34. plevin is brought, and he comes into Court, he may avow for which 
Thing he pleaſes. 


| Ons Eliz. If Executors by 32 H 8. . 37. avow for the Arrears of a Rent in | 


Fee accrued to their Teſtator, they muſt ſhew that the Land continues 


647: 
Co. Lit. 108. in the Seiſin of the Tenant who ought to have paid it, or in the Hands 


of ſome other who claims by or from him according to the Statute; but 
in this Caſe, becauſe the Avowant is a Stranger, he need not bew! in 
particular how, but only ſhew it generally according to the Words of the 


Statute. 
Ld. Raym, An Executor of Tenant for Life of a Rent- Charge may, purſuant to 
173. the Statute of 32 Hl. 8. cap. 37. avow for the Arrearages incurred in the 


2 Lutw. Life- time of the Teftator, without averring that the Place where, Cc. 


1227 


Hoe be. was in the Seiſin of the Plaintiff, or that he claims by, from or under 
him that was Tenant, and it will come more N on the other Side to 
ſhew the contrary. | 

Winch 31. In an Avowry for Homage, it need not be ſhewn whether the Tenancy | 
Hut. 50. came to the Tenant by Deſcent or Purchaſe _ 


9 Co. 20. A Stranger to an Avowry can plead nothing in Bar thereof but Hers 


Mo. 870. de ſon Far, or that which is tantamount ; but the right Heir, though he be 
| a Stranger to the Avowry, being made a Party by Aid prier, may plead 

Matter in Abatement of the Avowry. 5 

Hob. 108, But at Common Law, where the Avowry was made only on the Land, 

109. as in Caſe of cuſtomary Profits, as a Fine for Alienation, c. fo in Cale of 
a Rent-Charge, the Plaintiff might have pleaded any Diſcharge, though 

de was a mere Stranger, and had nothing in the Land. 
Co. Lit. .— If a Stranger claims a Seignory, and diftrains, and a vovs for the Service, 
2 Mcd 104. the Tenant may plead that the Tenancy is extra feodumi, Ic. of him, that 


cited, and 
there ſaid by 15» out of the Seignory, or not holden of him ; but he cannot | plead extra 


the Ch. ]. fe odum, . unleſs he takes the Tenaney upon himſelf. 


that this 


Rule is to be intended i in Coles of an Ate, and that ſo were all the Books cited in Co. Li for Proof 


of this Opinion. 


g Co. 34. In an Avowry the Tad cannot plead ne ungue ſeiſe of fuck Serviews 


generally, becauſe he leaves no Remedy for the Lord either by Avowry 
or by Writ of Cuſtoms and Services, and therefore if he is a Tenant in 
Fee Simple, be ought either to He or plead # Hars de ſen Fas 


REPLEVIN AID AVOWRY. 

If in (a) Treſpaſs for taking of Goods the Defendant juſtifies by the 2 Mod. 103. 
Command of the Lord of the Manor, of whom the Plaintiff held by 2 —_ * 
Fealty and Rent, and that for Non-payment of the Rent, he took 85 


* them nomine diſtrictionis, the Plaintiff m_ reply, that the locus in zue page 393 


eſt extra, abſque hoc quod eft infra fœdum, c. adjudged upon a ſpecial 


Demurrer, it being ſhewn for Cauſe, that the Plaintiff had not taken the che in an 
Tenancy upon himſelf. | : 3 
. | | may plead 


generally Hors de ſon Fee, and ſo may Tenant for Years. 2 Mod. 104. 


By "the 21 H. 8. c. 19. all Plaintiffs and Defendants ſhall have like Co. Lit. 268. 
| Pleas and like Aid Priers in all ſuch Avowries, Conuſances and Juſtifi- Cro.Jac. 127. 
cations, (Pleas of Diſclaimer only excepted) as they might have had before . 870. 
the Act. . - | 

If the Defendant avows for, and alledges a Seiſin of Rent payable atg Co. 34. 
two Feaſts, the Plaintiff may (ay that he holds by the ſame Rent payable 
at one, abſque that it is payable at the two Feaſts, for this is another 


8 Tenure, F ＋ Suppoſe 


3 5 „ | he traverſes 
the holding in Manner and Form, taking the Words of the Avowry, 


If in an Avowry for Rent the Defendant alledges the Tenure to be by Keilw. 31. 
Fealty, Rent and Suit of Court, where the true Tenure is by Fealty and 9Co. 36. 
Rent only, the Seifin of the Suit is not material ; for the Tenancy was not ro. Eliz. 
originally charged with any Service of this Nature, and therefore in this f Vid. infrg 
Caſe the Tenure is traverſable. 4 | | 394. 
But when the Lord gets quiet and peaceable Seiſin of more Rent than isg Co. 36. 
due, becauſe the Tenancy is charged with a Service of ſuch Nature, the | 
Seiſin is traverſable, and not the Tenure. | 

But unleſs the Tenant (a) confeſs a Tenure in Part, he cannot traverſe 9 Co. 35. 
the Tenure ; for he cannot ſay he holds of a Stranger, ab/que hoc, that he C]) At Com- 


holds of the Avowant ; but in that Caſe he ought to diſclaim, or plead Won Law he 
| i could not 


| Hors de ſon Fee. have plead- 
RA RE | | ed Non te- 
aure generally, and therefore he cannot, though the Avowry be an the Statute. Cro. Jac. 127. 


hut in a Ne injuſt evexes, Ceſſavit, Aſſiſe, Reſcous or Treſpaſs, ſuch 9 Co. 34. 
Seifin of more Rent ſhall be avoided, for the Tenure, and not the Seiſin, 
is traverſable. 3 | | : 
If the Lord avows for Services, and alledges Seiſin by the Hands of any 9 Co. 3c. 

one in certain, as by the Hand of his very Tenant, the Plaintiff may plead 
that the Avowant was never ſeiſed by his Hands. 
Ihe Seifin of that Service is only traverſable for which the Avowry is9 Co. 35. 
made, unleſs the Seiſin of a ſuperior Service is alledged, which in Law is a 
Seifin of that. | | Fe ; | 
The Lord of a Copyhold may avow in B. R. for a Rent iſſuing out of a Cro. Fliz. 
Copyhold, for this is a Duty due and payable at Common Law. 704 3 

8 | e 1 , | aughtes v. 

| 1 | | Hum ; 

In an Avowry for Aid pur file Marrier, or faire fitz Chevalier, it is a — 
5 Plea in Bar to fay, that the Avowgnt had not ſuch a Son or ſuch a 

Daughter alive at the Time of the Aid levied. | 

In Replevin of a Cow the Defendant avows Damage-feaſant ; the Lev. 14r. 

Plaintiff preſcribes for Common for four Cows and Half a Cow; Iſſue on 
the Preſcription, and found for the Plaintiff ; it was moved in Arreſt, that 
the Iſſue was ſenſeleſs and void; but *twas adjudged, that if in Replevin 
fo much of the Preſcription be found as will ſerve the Party, tho' the 

Whole be not found, it is ſufficient ; and here the Action is for one et 

| h only, 
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REPLEVIN. AND  AVOWRY. 


- only, and the Preſcription for four is a good Juſtification for putting it in one 
Cow. 


Hob. 73. In Replevin the pla intiff intitles bimſelk by a Leaſe of the 3d of March; 


I 141. the Defendant traverſes the Leaſe modo et forma ; the Jury find a Leaſe of 
* Le. 11. another Date, yet Judgment was given for the Plaintiff; for the Subſtance 
of the Iſſue is, whether he has a Lea ſe or no; yet if they had found a Leaſe 
from another, it would not do; but if he had declared thus in Ejectment 
it had been againſt him, for there he is to recover the Term, and is to 

1 make his Titſe truly. 

Mod. 63. Where there is a Cuſtom for the Lord to ſeiſe the beſt Beaft "W an 

|  Heriot, the Lord in his Avowry need not alledge that the Beaſt ſeiſed 

Page 394 * by him was the beſt; but this is a Matter that muſt be ſhewn by the 
other Side, and pleaded to the Avowry. 

Mod. 63. So though the Cattle of a Stranger cannot be diſtrained unleſs they were 
Lewant and Couchant, yet it mult come on the other Side to ſhew that they 
were not ſo. 

4 Mod, 40. In Replevin for taking Bona, Catalla' et Genin Sc. the Defendant made 

—_ „  Conufance for the taking Aweria only, for that a Rent-Charge of 100 J. per 

Bram. Annum was granted out of the Lands, (Fc. payable half-yearly at Michaelmas 
and Lady-day ; that the 33 J. Parccl of 30 1. for Half a Year's Rent being 
behind and unpaid, he diſtrained, and ſo juſtifies the Taking, et petit Judi- 
cium, c. and upon Demurrer to this Avowry it was held to be inſufficient, 
becauſe it did not ſhew when the other 17 J. was paid to make up the Half. 
year's Rent; beſides, the Action was brought for taking Bona, Catalla et 
Averia; and the Defendant avowed the Taking Aweria only, which is an 
Anſwer only for the live Cattle, and not for the Whole; ſo that for theſe 

| Reaſons the Plaintiff had Judgment, | 

s Mod. 579, In Replevin for taking live Cattle and ſeveral Stacks of Hay, c. De- 

Johnſon v. fendants plead bene cognoſcunt captionem Averiorum et Catallorum in loco 


Adams et aÞ, 'pred. quia dicunt quod Averia pred. c. but lay nothing as to the Chattels; 


but they conclude, and pray Judgment Aver iorum et Catallorum ; and this 
was held ill ; for when they acknowledge the Taking the Whole, a Juſti- 
fication as to a Part cannot be a full and ſufficient Anſwer. 


Cro. Jac. The Defendant in Repleyin cannot have a Return of more Cattle than he 


1875 avows for. 
Cro. Eliz. In an Avowry the Iſſue was, Whether the Place he. Ec. was the 


* Freehold of the Avowant or not; and it was found by the Verdict, that 


Bonney v. 


Walter, it was the Freehold of the Avowant's Wife; z et per Cur. it is found againſt 


the Avowant ; for when he faith bis Freehold, it is to be intended his ſole 
Freehold, and in his own Right. 

Co. Eliz. In Replevin the Iſſue was, whether the Plaintiff held of the Defendant 
799: . . fuch Land by Fealty of Rent of 3s. and 4d. and Suit of Court, and the 
Bockeall Avowry was for the Rent. The Jury found a ſpecial Verdict, that the 
Plaintiff held by Fealty and Rent only, and not by Suit of Court, Oc. and 
if by this Verdict the Defendant ſhall have Return, was the Queſtion ; and 
the Court held that it was found againſt the Avowant, for in an Avowry all 
+ Fid: ante the Tenure alledged is material; but in Treſpaſs or Reſcous, if any Part 

293. ot the Lenute be found, it is ſufficient. | 
Winch 49. In Replevin the Defendant avowed for Rent, and ed that his Father 
Chiwerthy was ſeiſed, and leaſed for Years, Cc. and that on his Death the Lands de- 
v. Mitchell. ſcended to him. The Plaintiff in Bar ſaid, that the Father deviſed the 
Lands to J. S. and Iſſue being joined herein, it was found by ſpecial Ver- 
dict that the Lands were holden by Knight- Service, ſo that the Deviſe was 
only of two Parts, and that the third deſcended to the Heir at Law, the 
fa) Where AVOWAnt 3 and on (a) this Wang it was held, that the Avowant ſhould 


there were have Judgment. | | ET | | An 


two lues, 
and one only found for the Avowant, he had Judgment. Cro. Jac. 442 — Where the Parties agree in 


the Facts, Peer 5 find! 0g W not material. 2 Lutw. 1216. 2 Mod. 4, 5. 


RE PI EVIN any AVO WRV. 
An (a) Avowry i is in Wen of a Declaration, and it ſufficeth if it be good, 
to a common lgtent. N N | (a) It muſt 


Certainty of the Place, Day and Cattle, to intitle the Avowant to a Writ of Inquiry of Damages. 
1 . 280. Te 


The Claim of Right to difrain = be made out by the Avowant againſt 6 Mod, 103, 
the Plaintiff, who claims Property in the Diftreſs. 

And there is no Difference between an Avowry and Juſtification, for 6 Mod. 159. 
whatever is ſet forth in either muſt be maintained. 

»The Defendant in Replevin, to intitle himſelf to a Return of the page 395 

Goods diſtrained, muſt make his Avowry, unleſs it be in ſuch Caſe in Show. 402. 
which he claims Property; ſo that though the Plaintiff's Writ abates, yet Corb. 196. 


the Defendant is not t intitled to a Returno habend, unleſs he had made his 1 23 


Avowry. | | 217. 


The Bailiff, os Jiflcaing for Damage-feaſant in Right of a Deviſee, Cro. Eliz. 
muſt ſet forth what Eſtate the Devitor had; and it is not ſufficient to ſay in 539.1 
general, that he was ſeiſed, 

Seifitus fuit non ſufficient in an Avowry, but the Party muſt ſet forth in, 

9- — 

Fee, Tail, for Life, Sc. | | That the ge» 
neral Rule 

of Pleading i is, that where a Title is ade. under a beriet Eſtate, ak Commencement of that Eſtate 


"muſt be ſhewn, but that an Eſtate in Fee may be alledged generally. Carth. 445. Ld. * 332. 
2 Salk. oy 6 Mod, 223. 2 Lutw. 295 1231. Comb. 27, 4735 476. 


If one avow for Rent, he muſt ſhew his Title and Tenure in particular, 6 Mod. 158. 
and the Defendant may traverſe any Part which he ſets forth: ſecus for 
Damage-feaſant. _ 

But now hy the 11 Geo. 2. c. 19. It ſhall be lawful for all Defendants 
in Replevin, to avow or make Conuſance generally, that the Plaintiff 
„in Replevin, or other Tenant of the Lands whereon ſuch Diſtreſs was 
made, enjoyed the fame under a Grant or Demiſe at ſuch a certain 
Rent during the Time wherein the Rent diſtrained for incurred, which 
Rent was then and ſtill remains due, or that the Place where the Diſtreſs 
« was taken was Parcel of ſuch certain Tenements held of ſuch Honour, 
* Lordſhip or Manor, for which Tenements the Rent, Relief, Heriot or 
other Service diftrained for, was at the Time of ſuch Diſtreſs and ſtill re- 
mains due, without further ſetting forth the Grant, Tenure, Demiſe or 
Title of ſuch Leſſors or Owners of ſuch Manor; and if the Plaintiff in 
0 Col Action ſhall become 9 Sc. the Defendant ſhall recover double 
Coſts. | 


[By 17 Car. 2. cap. 7. On the Nonſuit of the Plaintiff the Defendant may 
have a Writ of Inquiry. The Avowant may have Judgment to reco- 
ver his Arrears to the Value of the Diſtreſs, on Nonſvit of the Plaintiff or 
Verdict or Judgment on Demurrer againſt him. 14. 88 3. This Statute 
is extended to ales and the Counties Palatine. 1 


RESCUE. 


— i — 
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ms "RESCUE 


(A) cabat it is, and of what Things it ma be. 396 
(B) Jn what Caſes a Reſcue may be juftifted, 30). 
1 15 the Offence of making a Reſcue, and how 
Ottenders are to be pzoceeded againſt, 39). 
0 The Foun of the Proceedings on a Beſcoug, 
400. 


G Or the Return ofa Beſcous, 491- 
And herein, 


1. In what Caſes the Sheriff may return a Reſcous; and 
therein of the Difference between a Reſcous on meſne 
Proceſs and Execution. 401. 

2. Of the Form of the Return, and for what Defect it 
may be quaſhed. 402. 

3. Whether the Sheriff's Return of a Reſcue be traverl- 

able. 404. 


8 * P 5 4 3 55 © 2 3 k N © 2 R IS” = — - - . s dow. we + * 4 


00 Peſcue, what it is, and of what Things 
it may be. 2 


ESC UE is the Taking away and Setting at Liberiy apuinit 
Law a Diftreſs taken for Rent, or Services, or amage-fea nt; but 
the more genera] Notion of a Reſcous is, the forcibly Freeing ano- 
ther from an Arreſt or ſome legal Commitment, which being a high Of- 
fence, ſubjects the Offender not only to an Action at the Suit of the Party 
injured, but likewite to Fine and Impriſonment at the Suit of the King. 


Co Lit. 160. 
F. N. B. 226. 


Co. Lit. 161. If a Man diſtrain Cattle, and as he is driving them to the Pound they 


go into the Owner's Houſe, and he refuſe Oy them this 1 is a Reſcue 
in Law. 


Co. Lit. 161. But here we muſt obferve: that theo can be no Reſcous but 1 is | 


2. Party has had the (a) actual Poſſeſſion of the Cattle or other Things where- 


 Lic.Rep.296. of the Reſcous is ſuppoſed to be made; for if a Man come to arreſt another, 


3 or to diſtrain, and i is ng: (5), 3 his Remedy is by Action on 
ern the Caſe. 


cue was re- | | : — @ 
turned gued | | Ln | 
arreſtavit, and quaſhed, becauſe not aide et in bee habuit. Sid. 232. b (8) That 755 is a Con- 
tempt of the Court, and puniſhable as a Miſdemeanor. 6 Mod, 210. | | 


Heil. 145. If upon a Fieri forte the Sheriff ſeizes Goods which are taken _ 


Kere 8 by a Stranger, this is not | properly a — ; for P the — as 


SS Cz 
ods, by virtue of the Fieri facias, the Sheriff has a Property in 
on 12 (e) may maintain Treſpaſs or Trover for them; alſo the 27 
Party injured may have an Action on the Caſe againſt the Wrong- 7e) For this 
e | Bb | | | | ide Cro. 
_ | Eliz. 639. 2 Saund. wks: Vent. $2 


* If upon a Fieri facias the Sheriff return that he had ſeiſed the Goods, *Page 397 
but that they were reſcued by B. and C. Tc. this is not a good Return, but Vent. 21. 
he ſhall be amerced ; the Party alſo, at whoſe Suit the Execution iſſued, 2 Saund. 343. 
may charge him by Scire facias for the Value of the Goods. + Show. 180. 

| | | Thi . ” 
like meſne Proceſs, becauſe in Caſes of Executions the Sheriff may take the pol — 


— : r 7 — 


(B) In what Caſes a Reſcue may be juftified. 


F the Lord diſtrain for Rent when none is due, the Tenant may law- Co. Lit. 47, 
| fully make Reſcue ; ſo way a Stranger, if his Beaſts be diſtrained 160. b. 
when no Rent is due. So if the Tenant tender the Rent when the Lord 161. 4. 
comes to diſtrain, and yet he does diſtrain, or if he diſtrain any Thing not 
diſtrainable, as Beaſts of the Plough, when other ſufficient Diſtreſs may be 
taken, the Tenant may make Reſcous ; ſo may he if the Lord diſtrain in 
the Highway or out of his Fee. 5 | 

But though there muſt be Reaſon for the Diſtreſs, and that otherwiſeSalk. 247. 
the Reſcue cannot be unlawful ; yet it hath been held in a Parco fradso, 2 * 
that the Defendant cannot juſtify eee, the Pound and taking out the % * 
Cattle, though the Diſtreſs was without Cauſe, becauſe they are now in C:rſeoorth v. 
the actual Cuſtody of the Law. 5 | Bettiſon. 
There is a Difference between a Man's being arreſted by a Warrant on Co. Lit. 161. 
Record, and by a general Authority in Law; for, if a Capias be awarded igegCo.68, 
to the Sheriff to arreſt a Man for Felony, though he be innocent, he can- #chalty's 
not make Reſcue ; but, if a Sheriff will Ly the general Authority com- g Ce. 34. 
mitted to him by Law arreſt any Man for Felony, if he be innocent hero. Jac. 
may reſcue himſelf. 1 | | 486. 


1 2 4 p - 


—.. 4 2 f So & * 


(0) The Offence of making a Beſcue, and how 
the Offenders are to be pzoceeded againtt. 


II ſeems agreed, that the reſcuing a Perſon impriſoned for Felony is alſo Hal. Hiſt. 
1 Felony by the Common Law. Ty P. C. 606, 
Alſo it is agreed, that a Stranger who reſcues a Perſon committed for, 
and guilty of High Treaſon (4), knowing him to be fo committed, is in all Stamf. P. C. 
Caſes guilty of High Treaſon. ＋ͤ Jon p 
1 : * | | (4) — 
be knew that the Priſoners were ſo committed or not. Cro, Car. 583. 


To make a Reſcue Felony, the following Rules are laid down by Lord Hal. Hiſt. 
Chief Juſtice Hale; iſt, That it is neceſſary that the Felon be in Cuſ- F. C. 66. 
tody or under Arreſt for Felony; and therefore if 4. hinder an Arreſt, 33. 
vhereby the Felon eſcapes, the Townſhip ſhall be amerced — the Stamf. 31 

5 WE, | ſcape, | 


E. 3. Ceren. 


| RR. %%%  - 
Eſcape, and 4. ſhall be fined for the Hinderance of his Taking; but it 3; 
not Felony in A. becauſe the Felon was not taken. 
Hal. Hift. So to make a Reſcue Felony, the Party reſcued muſt be under Cuſtody 
F. C. 606. for Felony or Suſpicion of Felony ; and it is all one whether he be in Cy. 
| tody for. that Account by a private Perſon or by an Officer, or Warrant 
of a Juſtice ; for, where the Arreſt of a Felon is lawful, the Reſcue of 
Page 398 him is Felony ; but it ſeems neceſſary that he ſhould “ have Knowledge 
2 that the Perſon is under Arreſt for Felony, if he be in the Cuſtody ofa 
private Perſon. „%%% peel 1 55 1 
Hal. Hiſt. But if he be in Cuſtody of an Officer, as Conſtable or Sheriff, there 
P. C. 606. at his Peril, he is to take Notice of it; and fo it is if there be Felong 
Cro. Car. in a Priſon, and A. not knowing of it, breaks the Prifon and lets out 
583. the Priloners, though he knew not that there were Felons there, it i; 
Felony. N be, 
« Sod A Perſon committed for High Treaſon, who breaks the Priſon and 
P. C. 140. eſca pes, is guilty of Felony only, unleſs he lets others alſo eſcape whom 
| he knows to be committed for High Treaſon ; in which Caſe he is guilty 
of High Treaſon, not in Reſpect of his own Breaking of Priſon, but of the 
Reſcous of the others. „„ | - 
Hal. Hift. If the Perſon reſcued were indicted or attainted of ſeveral Felonies, yet 
P. C. 599- the Eſcape or Reſcue of ſuch Perſon makes but one Felony. Eo 
2 Hawk. Wherever the Impriſonment is fo far groundleſs or irregular, or the 
P. C. 139. Breaking of a Priſon is occaſioned by ſuch a Neceſſity, fc. that the Party 
himſelf breaking Priſon is either by the Common Law, or by the Statute 
de frangentibus Priſonam, ſaved from the Penalty of a capital Offence, a 
Stranger who reſcues him from ſuch an Impriſonment is in like Manner 
| alſo excuſed ; et fic e converſo. . 

Hal. Hiſt, A Return of a Reſcue of a Felon by the Sheriff againſt A. is not ſuf- 
P. C. 606. ficient to put him to anſwer for it as a Felony, without Indictment or Pre- 
Stute 25 E. 3 e.. 44. 
Hal. Hiſt. As in Caſe of an Eſcape, ſo in Caſe of a Reſcue, if the Party reſcued 
P. C. 607. be impriſoned for Felony, and be reſcued before Indictment, the Indictment 

muſt ſurmiſe a Felony done, as well as an Impriſonment for Felony or 

Suſpicion thereof; but if the Party be indicted, and taken by a Capias, and 

reſcued, then there needs only a Recital that he was indicted prout and 

| taken and reſcued. J ä | | 

Hal. Hiſt, But though the Reſcuer may he indicted before the Principal be 

P. C 607. convicted and attainted, yet he ſhall not be arraigned or tried before 

(a) 2 Hawk. the Principal be attaint; but (Ca) if the Perſon reſcued were impri- 

P. C. 140. ſoned for High Treaſon, the Reſcuer may immediately be arraigned, 

for that in High Treaſon all are Principals; alſo it ſeems that he may 

be e pop proceeded againſt for a Miſpriſion only, if the King 

leaſe. | | | = | . 

bt x56 . The Reſcuer of a Priſoner for Felony, though not within Clergy, yet 
P. C. 607. ſhall have his Clergy. - 1 0 


As thoſe who | | 3 | | ** 
break Priſon are puniſhable, as for a high Miſpriſion by Fine and Impriſonment in thoſe Caſes, wherein 
they are ſaved from Judgment of Death by the Statute de frangentibus Priſonam,; ſo alſo are thoſe 
who reſcue ſuch Priſoners in the like Caſes, in the fame Manner puniſhable, 2 Hawk. P. C. 140. 


See % By the 6 Geo, 1. c. 23. ect. 5. it is enafted, That if any Perſon ſhall 

046 28 reſcue Felons ordered for Tranſportation, or aſſiſt them in making their 

by which the | „ A = 8 | Eſcape, 
Reſcuing Perſons arreſted in the Mint, &c. is made Felony . | OR 


t Reſcuing the Body of Offender executed for Murder from the Sheriff or Surgeons, Felony within 
Clergy, by 25 Geo. 2. c. 37. ſ. 10. But it is Felony without Clergy to reſcue any Perſon ng 
| os ES | Ee for 


7 


diſcharged. 


| Vor. IV. 


5 u k 6 Y? 
Eſcape, he ſhall be guilty of Felony, and ſuffer Death without Benefit of 
Clergy. | 


As the Offence of reſcuing Perſons in Caſes of Treaſon and Felony is Co. Lit. 161. 


uſually puniſhed by Inditment, fo the Offence of reſcuing a Perſon os] 7" 
reſted on meſne Proceſs, or in Execution after Judgment, ſubjeQs the * Eat. 
Offender to a (a) Writ of Reſcous or a general Action of Treſpaſs vi et a 

armis, or (5) an AQion on the Caſe, in all which Damages are re- 
coverable. Alſo it is the frequent Practice of the Courts to grant an 


* (c) Attachment againſt ſuch wrong Doers, it being the higheſt Violence“ Page 399 


(a) For this 


pt that | d to the Proceſ: h 
and Contempt that can be offered to the Proceſs of the Court. CE NE 


W | Toys 226. 

A Writ of Reſcous againſt the Father and Son, the Father for reſcuing the Son, and the Son for reſ- 
cuing himſelf. 2 Bulſt. 13. — lu Reſcous the Writ is conceived on the 2 Matter. 9 Co. 12. b. 
65% On a Motion for an Information againſt one for reſcuing a Perſon from the Sheriff in the Tem- 

le, the Court adviſed them to get the Reſcous returned, and to bring an Action on the Caſe againſt 
lim as the better Way. Caſes in B. R. 556. (e) A Reſcuer ſhall be doubly puniſhed, for upon 
the Return of the Sheriff he ſhall be fined to the King, and an Attachment ſhall lab out againſt him. 
3 Bulſt. 20 1. 7-0n all Returns of a Reſcous, Proceſs of Outlawry lies. 13 H. 7. 21. pl. 5. 2 laſt. 
665. cont, Fitz. Proceſs 56, 213. 29 E. 3. 18. | 


dm 


+ Vide Stra. 531. 6 Com. Dig. 541. 


ie who reſcues a Priſoner from any of the Courts of Weftminfler- Hall 32 E. 3 13. 


without ſtriking a Blow, ſhall forfeit his Goods and the Profits of his 3 Inſt. 141. 


Lands, and ſuffer Impriſonment during Life; but not loſe his Hand, be- 
cauſe he did not ſtrike. 55 | | 

It is clearly agreed, that for a Reſcous on meſne Proceſs the Party in- Cro. Jac. 
jured may have either an AQtion of Treſpaſs vi et Armis, or an Action on 486. 


the Caſe, in which he ſhall recover his Debt and Damages againſt the Hob. 180. 
wrong Doer ; and the rather, becauſe on (4) meſne Proceſs he can have (d] Vide 


no Remedy againſt the Sheriff, Peſtea. 
Alſo it hath been adjudged, that for the Reſcous of a Perſon in Hetl. gg. 
Execution on a Capias Satis. or Capias Utla. an Action will lie againſt Cro. Car. 
the Reſcuer, though the Party injured hath his Remedy againit the HA 8. 
Sheriff, and the Sheriff hath his Remedy over againſt the Woe . 
for perhaps the Sheriff may be dead or inſolvent; but herein it hat | 
been held, that if he bring his Action againſt the Party who made the 
Reſcue, he may plead it in Bar to an Action brought by the Sheriff; 
ſo if againſt the Sheriff or his Bailiff, they may plead that he had Satis- 
faction from the Party, fo that if he recovers againſt one, the other is 


By the Statute 2 W. & M. Stat. 1. cap. 5. ſed. 5. it is enacted, That 
© upon Pound-breach or Reſcous of Goods diftrained for Rent, the 
“ Perfon giieved ſhall in a ſpecial Action on the Cafe recover treble Da- 
mages and Coſts againſt the Offenders, or againſt the Owner of the 
Goods if they come to his Uſe.” . | 

In an Action upon the Caſe for a Reſcous, upon this Statute it hath _ _ 

been held, that the Plaintiff ſhall recover treble Coſts as well as treble 2 585 
Damages, for the Damages are not given by the Statute but increaſed; an I Raym. 
Action on the Caſe lying for a Reſcous at Common Law. 19. Skin, 


= {I 
Carth. 321. Lawſon v. Sterie 


An Attachment will be granted not only againſt a common Perſon, Dyer 212. 


but even againſt a Peer of the Realm, for reſcuing a Perſon arreſted * Jan. 39. 
| Es Ee | by 


ü — 


Ac called the Black Ad, ſee 9 Geo. 1. C. 22. 


for or found guilty of Murder, or going to Execution, or during Execution. Id. ſ. 9. Co as to 
Perſons tranſported, for reſcuing the Body, returning, Id. ſ. 10 —80 reſcuing Offenders, under che 


* 
———— 


. —— —— 


traverſable, and the Reſcuer muſt be brought into Court to be fined. Barnes 429. 


RR 8 M 
by due Courſe of Law; fo that if the Sheriff ſhall in any Caſe return 
to the Court, that the Perſon arreſted, or Goods ſeiſed, or Poſſeſſion of 
Lands delivered by him, by. Virtue of the King's Writ, were reſcued or 
violently taken from him, Cc. they will award an Attachment againſt the 
Reſcuers. | ä | | 9 > 

2 Hawk. But herein it ſeems to be the Practice of late, not to grant an At- 
P. C. 153. tachment in any Caſe for a Reſcous, unleſs the Officer will (a) return it, 
(a) A Dil- for that it hath been found by Experience, that Officers will often take 
e e dy upon them to ſwear a Reſcous where they will not venture to return 
cous on One. | 8 

meſne Pro- 5 F 

ceſs and upon a Writ of Execution; in which laſt it was ſaid by Ho /t Ch. J. the Sheriff could not re- 
turn a Reſcous, and therefore the Court can have no other Ground for an Attachment but Aﬀidavits, 


and ought to be contented therewith ; but on meſue Proceſs a Reſcous might be returned, which be- 


ing Matter of Record, and by Conſequence a better Motive, ought to be given to the Cour. 
6 Mod: 141. 1 8 BY | 4 FER, | | 


In a late Caſe, a Diſtinction was taken where an Attachment is rayed 


 Trin, 5 G.2. for a Reſcous in the firſt Inſtance, and where a Rule to ſhew Cauſe is only 


_ R. aſked; in this Affidavits of the Fact are ſufficient ; in the other Caſe the 
Aloe: „ Sheriff's Return is requiſite. | 155 


Fides Com. | 
ig. 541, 2. and peff, 400. n.] 


*Pagegoo Where, upon the Return of a Reſcue, an Attachment is granted, and 
2 Salk. 586. the Party examined upon Interrogatories, upon anſwering them, he ſhall. 
pl.1. be diſcharged ; but if the Reſcous is returned to the Philazer, and Proceſs 
mor 10 2 Outlawry iſſues, and the Reſcuer is brought into Court, he ſhall not be 
Sr Km. diſcharged upon Aﬀidavits. | VVV = 


Aſtry to be | 


the conſtant Courſe upon the Return of 2 Reſcue, to fer four Nobles Fine upon each Offeader, 


2 Salk. 886 pl. 3. 2 Jon. 198. accord}. 


6 Wy — 


1 The Attachment muſt be returnable at a general Return. Rex v. Wilkins, P. 11 Geo. Stra, 
624. The Reſcuers on ſubmitting to a Fine, may be permitted to read Affidavits to ſhe w, there 
was not any real Arreſt. Rex v. Minify, M. 12 Geo. Stra. 642. The Sheriff's Return of a Reſ- 
cue, is of itſelf a Conviction of a Reſcue, and Proceſs immediately iſſues from the Crown-Office againſt 
the Reſcuer. Rex v. Pember, P. 8 Geo. 2. Rep. Temp. Hardw. 112.—KReturn of Reſcous is not 
The Reſcuer 
may be admitted to give Recognizance, to try falſe Return againſt the Sheriff. Barnes 430. | If 
there is a Verdict for the Plaintiff the Recognizance ſhall be diſcharged. id. LHR 


D * a * K — 
. K — „* 


c) The Form of the Proceedings on .a 


 Reſcous, 
| N Indictment of a Reſcous ought to ſet forth the ſpecial Circum- 
Dyer 164.— ſtances of the Fact with ſuch Certainty, as to enable the Defendant 
That no. io make a proper Defence. „ 5 
aĩded by the . 


Verdict. Rol. Abr. 781. 


Moor £55. And therefore, if an Indictment lay the Offence on an uncertain or im- 

Raſt. Eat. poſſible Day, as where it lays it on a future Day, or lays one and the 

263. ſame Offence at different Days, or lays it on ſuch a Day which makes the 
Indictment repugnant to itſelf, it is void. N 1 

| EY Ti ” zere 


Where an Indictment of Reſcous ſet forth that J. S. committed ſuch Dyer 164. 
x Felony, ſuch a Day and Year and Place, per quod A. B. prædictum pl. 60. 
J. S. cepit et arreſtavit, et in ſalua Cuſtodia ſua ad tunc et ibidem eundem 
J. 8. babuit et cuſtodivit, it is made a Quære whether the Indictment be 
not inſufficient, becauſe no Time of the Arreſt is alledged in the ſame 
| Sentence with itz and it is doubtful whether the Time of the Cuſtody, 
' which is alledged in the next Sentence by Force of the Copulative, be ap- 
_ plied alſo to the Arreſt or not; and Dyer ſeems rather to incline to the 
contrary Opinion, | | | | 
Alſo it is held in Dyer, that an Inditment of a Reſcous is not good Dyer 163. 
without expreſly ſhewing the Day and Year both of the Arreft and alſo of | 
the Reſcous, and that the Time of the latter is not ſufficiently ſhewn by 
ſhewing that of the former. EM 3 
But it hath been ſince adjudged, upon Exceptions taken to an Indictment cro jsc. 348. 
for a Reſcous, that it was not neceſſary to alledge the Place where the Bulſt. 208. 


Reſcue was made, and that it ſhould be intended, that where the ArreftS- C. Cr _ 


lingion's 


An Exception taken to an Indictment of Reſcous, that it wanted the © 
Words Vi et Armis or Manu forti, but over-ruled, it being held by the 28. Jac. 


was, there alſo was the Reſcue without the Word idem. 


| | | | | tion taken 
in Cro, Jac. 473. over-ruled, and there held, that though it were Error at Common Law, yet it is 
made good by the Statute 37 H. 8. c. 8. 1 SE 


An Exception taken to an Indictment of a Reſcous from a Serjeant atCro. Jac. 
Mace, who had taken a Man on a Plaint in Londen, becauſe it did not 434. 
ſet forth that the Perſon was taken by Virtue of any Warrant; but it he- s Caſe, 
5 ing alledged that he was lawfully arreſted, it ſhall be intended by a good 
Warrant. | 5 85 
It is ſaid that an Indictment of Reſcous is not within the Statute ef Ad- Int. 668. 

ditions, and that the naming the Perſon indicted of ſuch a Pariſh, without 2 Show. 84. 

giving him any Title, is ſufficient T. pl. 72. 


I In an Indiament for a Reſcue from the Houſe of Correction, it muſt appear for what the Pri- 
ſener was committed there, Rex. v. Freeman, P. 18 Geo, 2. Stra. 1226 | | 


Note; Upon an Inditment of Reſcous, if it were upon an Arreſt 
upon meſne Proceſs, and the Party has appeared, the Court will be 
® eaſily induced to quaſh it; ſo if it be on Proceſs out of an inferior Page 401 
Court, though the Party has not appeared ; for no Aid is given to inferior 
Juriſdictions. | Eg, | | 
In an Action for a Reſcue the Plaintiff muſt alledge in his DeclarationGodb. 128. 
all the material Circumſtances ; as that ſuch a Writ iſſued, that he was Lutw. 130. 
arreſted and in Cuſtody, and that he was reſcued, oc. ? SEES 
In an Action on the Caſe for a Reſcous on meſne Proceſs, the Eyi- 6 Mod. 21t. 
dence was, the Bailiff ſtood at the Street Door, and ſent his Followers v. 
up three Pair of Stairs in Diſguiſe with the Warrant, who laid Hands 7. 
on the Party, and told him that he arreſted him; but he with the Help 
of ſome Women got from the Follower and ran down Stairs, and the 
Defendant hearing a Noiſe ran up, and put the Party into a Room, 
locked the Door, and would not ſuffer the Bailiff to enter. Holt C. J. doubt- 
ed whether this was a lawful Arreſt, being by the Bailiff's Servant, and 
not in his Preſence ; but ſaid, that the Plaintiff muſt prove his Cauſe of 
Action againſt the Party, that he muſt prove the Writ and Warrant by 
producing ſworn Copies of them; he muſt prove the Manner of the Ar- 
reſt, that it may appear to the Court to be legal, and, in Point of Damage 
he muſt prove the Loſs of his Debt, vis. that the Party became inſolvent, 


and could not be retaken. - _ | 
0 F f 2 J (E) Df 


. ; » * - | . The | 
Court that the Word recuſſit implies it to be done by Force. — Excep- 
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judged. 


and there 
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(Z) Df the Return of a Refcous: And herein, 


1. In what Cafes the Sheriff may return a Reſcous ; and therein 
of the Difference between a Reſcous on meſne Proceſs and Exe- 


| cution. 7 | 
Cro. Eli. E Diſtinction herein laid down in Variety of Books and Caſes is, 
868. that on a Reſcue on meſne Proceſs the Sheriff may return the Reſ- 


* cue, and is ſubject to no Action; for that on a meſne Proceſs he was not 
Bulſt. 1 98. (a) obliged to raiſe his Poſſe Comitatus, nor would it be convenient fo to do 
Rol. Rep. on the Execution of every meſne Proceſs. | | 5 


389. 


Noy 40. Moor 852. 2 Lev. 144. 6 Mod. 141 Lutw. 130, 131, | (a) But the Sheriff may, if 


he pleaſes, take his Poſſe to arreſt one on meſne Procels. Noy 40. 


But if the Sheriff takes a Man upon an Execution, as upon ( 3 ) a Capias | 
ad Satisfaciend. and he is reſcued from him, before he can bring him to 


Rol. Rep. Priſon, though he returns the Reſcue, yet this ſhall not [| excuſe him; for 


905, 449-1 when Judgment is paſſed, and he and his Bail do not furrender him, nor 
* be pay the Condemnation Money, and then a Capias iſſues, to which there 
S. C. Probey can be no Bail, there it is preſumed that he will not be forth-coming, be- 
v. Lumley. cauſe neither he nor his Bail have ſatisfied the Judgment, and therefore the 


% Or upon Sheriff ought to take the Poſſe Comitatus ; and conſequently it cannot be a 


e 8 good Return, that he took the Body, but that it was reſcued; and the 
aſter Judg: Party may have an Action of Eſcape againſt the Sheriff on his Return; 


ment. and this is provided by the Statute Weſtm. 2. (13 Ed. 1. f. 1.) cap. 39. 
Cro. Jac. which was made to prevent Sheriffs from returning Reſcues to the King's 
Rol. Rep. 3 

389. So in Caſe of a Fieri Fucias, Barnes 430, | 

3Lev.46. In an Action on the Caſe againſt the Sheriff for an Eſcape vpon 
Les Gorge! meſne Proceſs, the Defendant pleaded a Refcue, which on Demurrer 
y. 291% 3 was held a good Plea, though he did not ſhew that the Reſcue was re- 
turned. | | : 


Page 402 But if one taken on meſne Proceſs be once in Priſon, the Sheriff can- 


not return a Reſcous, for the Law preſumes that he hath (c) Power to 


3 keep him there. 


441. 
3 Bulſt. 198. 


Cro. Jac. 419. e) But if the Priſon is broke by the King's Enemies, this ſhall ants the Sheriff 5 


4 Co. 84. Vent. 239. but not if broke by Rebels and Traitors, for the Sheriff or Gaoler hath his 


Remedy over againſt them, 4 Co. 84. Cro. Eliz. 8ig. 2 Mod. 28. Vent, 239. 


Hal. Hit. If a Felon be attaint, and in carrying him to Execution he is reſcued 


P. C. 602. from the Sheriff, the Sheriff is puniſhable notwithſtanding the Reſcue ; 
aid that a for there is Judgment given, and the Sheriff ſhould have taken ſuf- 
Reſcue is no ficient Power with him; and therefore in that Caſe the Townſhip is not 
Excuſe in finable. WWW . „„ 
Felony. : 


2. Of the Form of the Return, and for what DefeQs it may be 
| 5 quaſhed. | F 


be It hath been adjudged, that the Return of a Reſcue by a Sheriff muſt 
5 by 7: 11-ſhew the Year and Day on which it was made, ſuch Return being in Lieu 
Bro Return of an Indictment. 5 e 3 e 
de Brief 97. | 
Fita. Coro, 45, Attach, | | 
ED HE; 5 :. = de 


| fi EE & CC W20 

But it hath been held, that the Sheriff's Return of a Reſcue on a Latitat, Palm. 532. 
without mentioning the Day of the Caption, was ſufficient, all the Clerks 
in Court un Precedents to have been ſo. 

The Sheriff's Return of a Reſcue, without mentioning the Place where Moor 422. 
it was made, was held naught, and the Party diſcharged. pl. 588. 

So where upon a Latitat awarded againſt J. S. the Sheriff returned a Yelv. 51. 
Reſcous on ſuch a Day, but did not mention any Place where the Reſcous c */ Teſten's 
was made; and adjudged a void Return, becauſe it doth not appear that AS 
either the Arreſt or Reſcous were within his Juriſdiction; but if it had a 
appeared to have been done in the County, it ſhould be intended within 
his Bailiwick tho” it was within a Liberty in the ſame County; and even in 
ſuch Caſe the Reſcous had been unlawful becauſe the Arreſt was good, 
nobody being prejudiced thereby but the Lord of the Liberty. 
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But where the Return of a Reſcous recited that a Latitat was di- 2 Rol. Rep. ? 
reted to him, c. and that he made his Warrant to his Bailiffs, who 255. 774 i] 
arreſted A. and that he was reſcued by F. S. this was held god. 9 85 1 
though it did not ſhew the Time or Place where the Reſcue was 5 
made, tro To | t Sed ou. 1 
„ Vide the Caſes ſupra, 9 

5 


— r 
. 


3 — .. Hae: 
+ 


| Upon reading the Sheriff's Return of a Reſcous, theſe Exceptions Stil. 155. 
were taken to it; iſt, It is ſaid fect Warrantum meum Thame Jaylor, 
and doth not ſay that Thomas Taylor was his Bailiff. 2dly, He doth 
not ſay for what Cauſe he made his Warrant, and ſo it appears not 
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whether it was lawful or not; and upon . theſe Exceptions it was 
quaſhed. 1 „ 3 
Exception to a Sheriff's Return of a Reſcue, that it was not alledged sid. 332. 


that the Party was in Cuſtody, it being only by Implication that he was Lev. 214. 
reſcued out of the Bailiff's Cuſtody ; and for this it was quaſhed ; ſo 
that it was not returned who reſcued, or that the Party 1efcued 
himſelf. | 1 8 

The Sheriff returned a Reſcous on a ſpecial Bailiff, viz, that C94 Lit. Rep. 3. 
and ſeven others made an Aſſault on the Bailiff, Fc. and the Party ar- 
reſted cepit et abduxit, when it oughtto have been ceperunt et abduxerunt ; 
and the Court held the Return good as to Cook, but void as to the 
others; and he was admitted to make his Fine by (@) Attorney, which #Pagego3 
was 6s.8d, _ h $5: (a) An In- 
: | _ ditment for 
2 Reſcous returned againſt one into B. R ought not to be quaſhed, although it be erroneous, except 
the Party that is indicted far it do appear Perſonally in Court; for he cannot in ſuch Caſe appear by 
A — the Offence was criminal and perſonal, for which he muſt anſwer in Perſon. 2 
III. Reg. 468. | 


A Reſcue of a Perſon arreſted on meſne Proceſs was returned againſt Vent. 2. 
divers particularly named, and the Return was that they reſcuſſerunt, with- * Keb. 436. 
out ſaying et quilibet eorem reſcuſſit; and held well enough, it being in 
the Affirmative. | ; 8 
Exception taken to the Return of a Reſcue, that it was feci Warrant' Jen. 297. 
without ſaying ſub figillo Officii, but over-ruled ; for it cannot be a War- 
rant unleſs it be under Seal, and the ſaying fect Warrant' dire” implies it 
was fo. | | | „ | 

The Sheriff returned a Reſcous thus; 1ſt, Non eff inventus in ball mea,s Mod. 220. 
and Executio reſidui iſtius brevis patet in Schedula buic brevi annex, and h v. 

that was of a Taking and Reſcous ; and the Return of the Reſcous was cehes, 

quaſhed for the Repugnancy * for er Cur. after Non eſt inventus all the 
reſt is idle, and there remain no more for the Sheriff to do. But Note; 

Upon the Return of a Reſcous the Sheriff always concludes, that after the 
Reſcous made the Defendant Non et invent. in Balliva. 7 
| | | | 12 
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Exception in what relates to public Juſtice. Rex v Roe, M. 5 Geo. Stra. 117. 
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s Mod. 218. The Return of a Reſcue was, that the Party was in Cuſtody of three 

of the Bailiffs, and that the Defendants inſultum fecerunt upon one, which 
| the Sheriff called Ba/liwes meos; and for that Reaſon it was quaſhed. 

Palm. 332. It hath been a great Queſtion, and much debated in Variety of Caſes, 

— A whether upon a Reſcue of a Perſon out of the Cuſtody of a Sheriff's Baj- 

780. liff, the Sheriff is to Return the Reſcue ſecundum veritatem facti, or ſecun- 

Lev. 214. dum weritatemin lege, that is, that he was reſcued out of the Cuftody of 

2 Lev. 28. the Bailiff, being the Truth in Fact, or out of his own Cuſtody, being the 


—_— — Truth in Law ; the Bailiff's Cuſtody being in Law the Cuſtody of the 


« Mod. 217.9heriff himſelf ; and it ſeems now agreed that a Return either Way is 


Sid. 332. good; and herein ſome Books diſtinguiſh between a Bailiff of a (6) Li- 


| Sul. 417. berty and a common Bailiff, and ſay that the Return of a Reſcue out of 


G) " * the Cuſtody of a Bailiff of a Liberty ought to be ſo expreſſed. becauſe he 
es; is ſuch a public Officer of whom the Court takes Notice. Others dif- 
Lev. 214. tinguiſh (c) between an Action on the Caſe and an Indictment for a Reſ- 


lee) Cro. Jac: cous, for that in the firſt the Plaintiff muſt declare as the Truth is, vis. 


24%. | 1 that he was reſcued being in the Cuſtody of the Bailiff, but that in an In- 
52224 2 diQtment it muſt be according to the Operation it hath in IW. 


Salk. g668. But where the Sheriff returned Virtute brewis mihi dire@' fect Warrant 


Pl. A. A. B Ballivis meis qui virtute inde ceperunt the Defendant, et in Cuſto- 


dia mea habuerunt quoſque ſuch and ſuch recuſſerunt him ex Cuſtodia 

ballivorum meorum ; and this Return was on Motion quaſhed ; for per 

Holt Ch. J. when the Bailiffs have arreſted the Party, he is in Fact and in 

Truth in their Cuſtody, but in Law he is in the Cuſtody of the Sheriff; 

an Anſwer either Way is good, vig. that he was reſcued out of the Bailiffs 

Cuſtody, or that he was reſcued out of the Sheriff's Cuſtody ; but to ſay 

| that he was in the Cuſtody of the Sheriff, and yet reſcued out of the Cuſ- 
+lfit appear tody of the Bailiffs, is repugnant f. N : 

2 the Warrant was to two, and the Arreſt by one only, yet the Return is good; — it _ 

on 2 - 

turn of a Reſcous of two Perſons, it is only ſaid, they could not afterwards be found, (without ſay ing. 

nec corum aliguis, ) it is ill. Rex v. Tucker, M. 6 Geo. Stra. 225. Fort. 362.— That the Bailiff 


_ arreſted the Defendant is good. 161d. — That the Defendant being in my Cuſtody is ſufficient, 


page 404 3. Whether the Sheriffs Return of Reſeue be traverſable. 


Cro, Eliz. ft ſeems that antiently, when the Sheriff returned a Reſcue, the Party 
ww 212 was admitted to plead to it as to an IndiQment 3 but the Courſe of late 
1 * 39. has been not to admit any Plea to it, but drive the Party to his Action 
Vent. 224. againſt the Sheriff in caſe the Return were falſe ; and hence it is now 


a Vent. 175: ſettled that the Return of a Reſcue is not traverſable, but yet it hath been 


_ Comb. 295: held that the Submiſſion to the Fine doth not conclude the Party grieved 


Barnes 429. from bringing his Action fot the fal ie Return, if it were ſo. | 


Scandalum 


Scandalum Magnatum. 


A T the Time of making the Law, on which this Action is founded, 2 Mod. 156. 
A the Conſtitution of this Kingdom was Martial and given to Arms; | 
the very Tenures were Military, and ſo were the Services; as 
Knights-Service, Caſtle-Guard and Eſcuage ; ſo that all Provocations by 


vilifying Words were revenged by the Sword, which often created Factions 


in the Commonwealth, and endangered even the Government itſe f; for 


in theſe Kind of Quarrels the great Men, or Peers of the Realm, uſually 


_ engaged their Vaſſals, Tenants and Friends; ſo that Laws wee then 


made againſt wearing of Liveries or Badges, and againſt riding armed; fo 
the Stat. Weſim. 2. 13 Ed. 1. Stat. 1. appoints, that the Offender ſhall 


| ſuffer [Impriſonment, until he produces the Author of a falſe Report. 


The Law on which this Action is grounded, is the 2 R. 2. Stat. 1 cap. This Statute 
is recited by 


5. which enaQs, ** That of Counterfeiters of falſe News, and horrible 8 


Lies, of Prelates, Dukes, Earls, Barons, and other Nobles and great 1, and 
„Men of the Realm, and alſo of the Chancellor, Treaſurer, Clerk of the thereby it is 


that did ſpeak the ſame.” 


Privy Seal, Steward of the King's Houſe, Juſtices of the one Bench or further pro- 
« of the other, and other great Officers of the Realm, it is defended that . 
none contrive or tell any falſe Things of Prelates, Lords, and of others 411 tr 

* aforeſaid, whereof Diſcord or Slander might rife within the Realm, and niſhed by the 


he who doth the fame ſhall be impriſoned till he have brought him forth Advice of 
5 5 | | the Council. 


4 Iaſt. 51. 
For the better urderflanding of this Statute we ſhall conſider, 


(A) The Perſons who may bzingthis Action. 405. 
(B) Foz what C Moꝛds it lies, 405. 
(C) The Pꝛoceedings in this Ackion. 4% 
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* * 


* (A) The Perſons who may bring this Action. Page 405 


IT hath been held, that the King is not included in the Words Great Men Cromp. Jur. 


of the Realm, as the Statute begins with an Enumeration of Perſons of 19, 35. 


an inferior Rank, as Prelates, Dukes, c. 


of making this Statute, (the firſt Vi 
iſcount 18 H. 6.) yet when created Noble, though by a new Viſcount Say 


34. 


It hath been adjudged, that though there was no Viſcount at the Time Cro. Car. 
2 being John Beaumont, who was 136. 


created 
Title, he was intitled to his Action on this Statute. - and Seal . 
| | | Alſo Stephens. 
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Alſo it is held, that a Woman noble by Birth is not intitled to this cromp. Jur. 
Action. | 1 | | 
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SCANDALUM MAGNAT UM. 
Com. Rep. Alſo it hath been adjudged, that ſince the Union a Peer of Scotland may 
439 ple ao. have an Action on this Statute, and that it is not neceſſary for him to al. 
| = 4 - 1.8 ledge that he hath a Seat and Voice in Parliament; for by the 5 Ann. 8. 

and v. Art. 23. all Peers of Scotland after the Union ſhall be Peers of Great 
Phipps. Britain, and have Rank and Precedency, Oc. be tried, c. and enjoy all 

Privileges of Peers as fully as the Peers of England now do or hereafter may 

enjoy, except the Right and Privilege of ſitting in the Houſe of Lords, and 

the Privileges depending thereon, and particularly the Right of fitting upon 
+ A Baron the Trial of Peers. T 1 „ 
of the Ex- 5 5 | | | Bs | 5 
ch2quer may have this Action. Palm. 666. Semb. 12. Co. 134. lt does not lie for a Peer if he 
was not ſo at the Time of Speaking the Words. Palm. 566. | | N | 


(B) Foz what TAozds it lies. 

2 Mod. 161. TT hath been contended for, that no Words of Slander are puniſhable by 
| Sir Robert J this Statute, unleſs they are actionable at Common Law, and that they 
An only aggravated by the Statute, which in this reſpe& is like the King's 
c „„ 
pl. 229. SET Oy | 5 | 
2 Mod- 156. But the contrary hereof ſeems to have been holden in moſt of the Caſes 
| on this Head, and not without Reaſon, as it would be to no Purpoſe to 
make a Law, and thereby to give a Peer an Action for ſuch Words as a2 
common Perſon might have before the making of the Statute, and for 

which the Peer himſelf had equally a Remedy by the Common Law ; and 
therefore the Deſign of the Statute muſt be, not only to puniſh ſuch 
Things as import a great Scandal in themſelves, or ſuch for which an 
Action lay at the Common Law, but alſo ſuch Things as favoured of any 
Contempt of the Perſons of the Peers or great Men, and brought them into 
Diſgrace with the Commons, whereby they took Occaſion of Provocation 
and Revenge. | . | es 

It hath been obſerved, that no Action had been brought on this 
2 Mod. 186. Statute *till 100 Years after the making thereof, the Lords ſtill con- 
eee tinuing the military Way of Revenge to which they had been ac- 
Argument. cuſtomed. | : | | ET ET N 


Alt is ſaid 1 . | „ | | | 
by my Lord Coke, that, at Common Law, Scandal of a Peer might be puniſhed by Pillory and Loſs of 
Ears, and that this Offence is now aggravated by the Statute. 5 Co. 125. De Libellis famoſis. 12 
Co. 37- 9 Co. 5g. 2 Mod. 162, That it was utual to puniſh Offenders of this Kind in the 
Stzr-Chamber. 2 Mod. 152. ; y FD 8 


Keilw. 26, The firſt Caſe on this Sratute, ſaid to be reported, is in Reilav. where ; 

1 the Lord Beauchamp brought an Action of Scan. Mag. againſt Sir Ri- 

_ G1 4: chard Crofts, for that the ſaid Sir Richard had ſued out a Writ of F orge- 
. ry. of falſe Deeds againſt him; and it was held, that the taking out 

Page 406 the Writ being done in a legal Wa, and in a Courſe of Juſtice, the 

tThe Action Action did not lie. | | | 

does not lie | . 5 . | | i 

for a Judicial Proceedirg, againſt a Peer by Action, Appeal, Inditment, &c. though he be aquitted. 

2 Init. 228. Hob. 266. R. Kel. 26, 27. Dyer 285. a. | | 


| Scan. Mag. was brought for theſe Words, You have no more Conſcience 
Cromp. jur. | | h | | 

1 Dubs of (han a Dog; ſo that you bave Goods, yau care not how you come by them; 
Bucking- and held aQtionablee Ins 

Fham*s Caſe. | | By, | 

—So in the ſame Book Yeu ſaid yeu would wind my Gut: aleut your Neek, held aQtionable, Lord 
Hergeny's Caſe. Cromp. Jur. 13. . | | 5 
bs, — 8 | 80 


SCANDALUM MAGNAT UM. 


© for ſaying of a Judge, Jou are a corrupt Judge. | e 
IM ” * 8 8 | OD 7 S 35. Lard Ch. Jul. Hern Gale 


| & for theſe Words, J. S. is a covetous and malicious Biſhop. Hetl. 68 
Winton v. Markham; but vide Dalſ. 38. S. C. contra: 
So for theſe Words, He impriſoned me till I gave a Releaſe, 30 79755 1 
5 | Lord Win- 


cheſler's Caſe cited. Freem- 221. 


So theſe Words, Tou have writ a Letter to me, which ] bade to ſheaw. Cro Eliz. 1. 
which is againſt the Word of God, againſt the Queen's Authority, and to f 
the Maintenance of Superſtition, and that I will land to prove againſt you, woke ang v. 
were held actionable, and 500 Marks Damages given. chert. 

So of theſe Words, My Lord Mordant did knoav that Prude robbed Shot- Cro.Eliz.67. 


bolt, and bid me compound with Shotbolt for the ſame, and ſaid he would Lira Mar- 


ſee me ſatisfied for the ſame though it coſt him 100 l. which I did for bim, dant v. Brid- 


being my Maſter, otherauiſe the Evidence I could have given would hade“ 
banged Prade. . ES TIE: | 

Scan, Mag. was brought for ſpeaking theſe Words, You like not of me, Co. 14 
fince you like thoſe that maintain Sedition againſt the Queen's Proceeding ; Lord 8 
the Defendant juſtifies by ſhewing the Occaſion of ſpeaking the Words, well's Cafe. 


and that the Plaintiff encouraging Men to preach againſt the Common V 


Prayer, he only meant that he liked of thoſe who maintained Sedition (in- 

nuendo Seditioſam iilam doctrinam) againſt the Queen's Proceedings; and 

this was held a ſufficient Extenuation of the Words. 

In Scan. Mag, for theſe Words, My Lord L. is a baſe Earl and paltry Cro. Jac. 

Lord, and keeps none but Rogues and Raſcals like himſelf. Williams and 1 _ of Lin 
ar 2 


_ Cree Juſtices held, the Action lay, for the Words touch him in his Ho- * 3 


nour and Dignity, and may raiſe Contempt from the People, and that in Bren gbten. 


Caſe of Nobility general Words will maintain an Action. But Yelverton 


and Fleming ſeemed to incline to the contrary, and faid the Words touched 


not his Life, Loyalty or Dignity, but were only Words of Spleen ; et adjor- 
natur ; and after the Defendant died, and the Writ abated. 


For theſe Words wrote (a) in a Letter, I hawe heard that your Lordſhip 


Moor 1 42. 


bath ſought by uncharitable Means to bereft me F my Life, Lands and Li Lord Lumley 


berty, an Action lies, ws. fox 
N . 3 | 4Co.16.5.C, 
(a) That the Action as well lies for Words written as thoſe ſpoken. 2 Show. 50g. pl. 467. 


So where one, on hearing that his Barns were burnt down, ſaid, I can't Moor 142. 
| | Lord Sturten 


imagine who it ſhould be but Lord Sturton. | | v. Chafin 


It hath been held that for theſe Words, The Earl of L.'s Men by bis Goulſ. 115. 


Command took the Goods of H. by a forged Warrant, an Action of Scan. 
Mag. does not lie, becauſe not ſaid the Earl knew the Warrant to be 


forged. 9. | 


An Action of Scan. Mag. was brought for theſe Words, There are more 12 Co. Earl 
of Nor thamp- 


Jeſuits come into England fence the Earl of Northampton was Lord of the ah Cafe: 


Cinque-Ports than ever there were before, and held actionable. 


In Scan. Mag. for theſe Words ſpoken by a Parſon in the Pulpit, *Page 407. 
The Lord of Leiceſter is a wicked and cruel Man, and an Enemy ts theAent. 60. 
| Reformation in England, adjudged actionable, and 500 J. Damages 2 Sid. 41. 


given. 7 | Lord 2 * 
So for theſe Words, The Earl of Pembroke is of ſo little Eſteem in the ene Fe 
Country, that no Man of Reputation hath any Eſteem for bim, and no Man 85. 49. 

. 8 5 0 : | will Earl of Pem- 
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| | SCANDALUM MAGNATUM. | 
. broke v. will take his Word for 2 d. and no Man of Reputation values him more than 

Staniel. I do the Dirt under my Feet; and held actionable, though ſaid they would 

| not be ſo in the Caſe of a common Perſon. = —- 
Lev. 277. If one ſays, I met J. S. whom I do not know, but my Lord P. ſent after n: 
Sid. 434. to take my Purſe, an Action of Scandalum Magnatum lies, tho* not poſi- 
Earl of 37*tively faid my Lord P. ſent him, or that it was to take the Purſe feloni- 
paces þ. ouſly ; which laſt, in Caſe of an Action by a common Perſon might be à 
v. Sir Johns good Exception. | | | 
Merdant. 


Vent. 59. S. C. adjudged, and there ſaid that in theſe Actions the Words ſhall not be taken in Mitie- 
ri. jenſu.—[V ide the laſt Paragraph under this Diviſion] | e 


Sid. 233. So theſe Words, I value my Lord Marquis of D. no more than I value 
3 wn 3- the Dog that lies there, were without Debate adjudged for the Plaintiff, 
Marquis of but a Writ of Error was brought, pending which Proby was killed, but his 
Dorcheſter v. Executors after paid the Money. | | | 
Proby. | ; 5 | 1 5 
Faſch. 27. So of theſe Words, My Lord S. may kiſs my A., I care not a T— 

| Cars 2. 5 for him, be keeps none but a Company of Rogues about bim; On Not 
Saliſbury v. guilty pleaded, and a Trial at Bar, the Plaintiff had a Verdict and 1000. 
xm i Ar- Damages. | | | SETS N | 8 
bur. | 


2 Mod. 181, If one ſays of a Peer, He is an unworthy Man, and as againfl Lau 
a BE and Reaſon, an Action of Scandalum Magnatum lies notwithſtanding the 
Preem. 220, Words are general and charge him with nothing certain; and ſo adjudged 
pl. 227. by North, Wyndham, and Scrogs againſt the Opinion of Atkins, who faid 
Lerd Townſ-the Statute extended not to Words of fo ſmall and trivial a Nature, but to 
— * wi * ſuch only which were of greater Magnitude, by which Diſcord might ariſe, 
be. gc. and therefore the Words horrible Lies were inſerted in the Statute, 
Note; the Rule laid down by the Court in this Caſe was, that Words 
ſhould not be conſtrued either in a rigid or mild Senſe, but according to the 


genuine and natural Meaning, and agreeable to the common Underſtanding 
of all Men. | 1 887 


— —— — 


o The Pzoceedings in this Attion. | 


Mos! ERE I ſhall take Notice of the following Particulars : 
eee That it is now clearly agreed, that though there be no expreſs 
Words in the Statute which give an Action, yet the Party injured may 
maintain one on this Principle of Law, that when a Statute prohibits the 
doing of a Thing, which if done might be prejudicial to another, in ſuch 
Caſe he may have an Action on that very Statute for his Damages. 
Wil. Rep. That though the Action is to be brought am pro domino rege quam fro 
690. ſe ipſe, yet the Party is to recover all the Damages. 5 
| Preem. 49. That if the Words ate actionable at Common Law, the Peer hath his 
pl. 58. Election to proceed on the Statute or at Common Law. Sy | 
Page 408 © Ir hath been held, that this being a general Law the Plaintiff need not 
. Cro-Cary36-recite it particularly, and that if he by forth ſo much thereof as ſhews hs 
Freem. 4 £ Caſe to be within the Statute, it is ſufficient. 5 
pl- 572. 2.3 $8 Es | | 
2 Mod. 151. That it is now ſettled that no new Trial is to be granted in Scan. Mag. 
Mod 231. for exceſſive Damages ; which Point ſeems to have been determined s | 
| f | the 


* 


— 
3 o 


— lengrrong 


SCANDALUM MAGNATUM. 
the before mentioned Caſe of Lord Townſend v. Dr. Hughes, where the 
ury gave 4000l. Damages. | Gy 

In Scan, Mag. the Plaintiff declared that the Defendant ſpake theſe Hil. 33-4. 2 
Words of him, ü My Lord of London is a bold, daring, impudent Man for Car. 2. in : 443 
ſending Heads of Divinity to his Clergy in theſe Parts contrary to Law, ; 3 i, 
ad damnum 2000/. which Sum the Jury gave in Damages. Wallop and En, © ; 
Williams for the Defendant moved for a new Trial, in regard there was Hickering- 
no Proportion betwixt the Scandal and the Damages, and likewiſe becauſe J. 
there was no particular Damage proved at the Trial; the Defendant alſo 
had made an Affidavit that he was not worth 2000. at the Time of the 
Action brought, nor ſince ; but notwithſtanding the Court refuſed to 
grant a new Trial. LO b | 

It has been ruled, that in Scan. Mag. the Defendant cannot juſtify, let 2 Mod. 166. 
the Words be ever fo true, becauſe the Action is brought qui tam, in Freem. 221. 
which the King is concerned; but it has been beld that the Defendant Poph. 67. 
may explain the Words by ſhewing the Occaſion of ſpeaking of them, and _. 
thereby extenuate the Meaning of them, as was done in Lord (2) Crom- (a) 4 Co. 14. 


avell's Ca ſe. & SWhichv de 
| ante, 406. 
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In Scan. Mag. the Court will never change the Venue on the common Carch. 400. 
Affidavit that the Words were ſpoken in another County, becauſe a Scan- 1 668. 
dal raiſed on a Peer of the Realm reflects on him through the whole King-* hee 
dom, and he is a Perſon of ſo great Notoriety, that there is no Neceſſity 
of his being tied down to try his Cauſe among his Neighbourhood. | 
As in the Caſe of Viſcount Stamford v. Nedbam, where the Action Lev. 56. 8 
| was laid in London, and the Defendant moved to change the Venue, for Keb. 514. 1 
that he was prohibited to ſtay in London having been in Arms againſt the 
King; but the Motion was denied; the Plaintiff being a Peer of Parlia- 
ment then (5) ſitting at Weflminſfter, and has Election to lay his Action (5) Vide 
vhere it is moſt convenient for himſelf ; and there is the leſs Reaſon for — _- 
ſs it becauſe the Action is as well on Behalf of the King as Ty 
ſelf. | | | | 
But in the Caſe of Lord Sbafteſpury v. Graham, the Court in Scan. Mag. 2 Jon. 198. 
on a Special Afﬀidavit of the Plaintiff's Power and Intereſt in the County frag 363. 
where the Action was laid, made a Rule for changing the Venue; bur p! in. 40. 
Note, that the Books which report and cite this Caſe, mention it as aa Show. 19). 
Caſe of the Times, and that it was owing to the great Influence that pl. 200. 
Lord had in the City of London, that the Court varied from the general 
Rule, and which Rule hath ever ſince, and notwithſtanding this Caſe, 
been adhered to. 5 Tin the 
3 | | | Caſe of 
| Lord Sandwich v. Miller, in B. R. the Court refuſed to change the Venue, after ſolemn Argument, 
though a Rule to ſhew Cauſe was granted. | h 
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It hath been held, that the Statute which appoints that Actions for Cro. Car. 
Words ſhall be commenced within two Years, does not extend to Scan. 535. 
Mag. 55 „ 

Alſo it hath been held, that the Statute 27 Elix. c. 8. for bringing a Cro. Car. 
Writ of Error into the Exchequer Chamber does not extend to this 835 
Action. N | Sid. 143. 

It hath been held, that in an Action of Scan. Mag. Special Bail is not 3 Mod. 41. 
required. 3 1 | | | 
t hath been held, that no Coſts are to be given the Plaintiff on his ob- 2Show. 506. 
| taining a Verdict.“ * Sed gu. of 
3 ES | . | | this, for, i” 
the Editor does not miſtake, Colts were lately given in B. R. on a Caſe of Lord Bolingbroke's * And 1 
| ſhould ſuppole in all Caſes of Scan. Mag. where the Words are aQtionable, and the Plaintiff recoyer:, 
he is intitled to Colls, if he is not intitled to them in Caſes where they ate not actionable.—As to the 
Proceeding in Scan, Mag. lee 1 Com. Dig. 188, | 
SCIRE 


* Page 409 * 8 61 R E : F A C I A 8. 


(A) The Nature of the TUrit. 499 

(B) In what Caſes it is a pzoper Remedy, 410. 

(C) In what Caſes neceſſary, and herein who 

_ are to be Parties to it, and of the Pzivity 
required herein, 411. . 


And herein, | 
1. Of the Sci. Fa. to revive Judgments, and after 
what Time neceflary. 411. TT 
2. Of the Sci. Fa. on Recognizances and Statutes. 413, 
3. Of the Sci. Fa. on Letters Patent. 415. 
4. Sci. Ta. by and againſt Executors and Adminiſtra- 
tors. 416. 1 85 „„ 
5. By and againſt Heirs and Tertenants. 417. 
6. By and againſt Huſband and Wife. 419. 
7. Sci. Fa. againſt Bail. 420. 


D) The Fozm of the TUric and Pzoceedings, 

and how far it muſt purſue the Mature of the 
_ veiginal Action. 421. \ 
(E) Pleadings to a Sci. Fa. 423. 


— —„ 


5 (A) The Nature of the TUrit. 


Lit. Set. A Scire Facias is deemed a (a) judicial Writ, and founded on ſome 
08. Matter of (5) Record, as Judgments, Recognizances, and Letters 
Co. Lit. 290. Patent on which it lies to inforce the Execution of them, or to 


FN B 765 vacate or ſet them aſide; and though it be a judicial Writ of Execution, 


(% Upon a yet it is fo far in (c) Nature of an Original, that the Defendant may 


Fine Sur | | | 
Grant et Render of an Advowſon a Sci. Fa. ſhall be granted; for this is a Judicial and no Original. 
2 Inſt. 4750. (65) That in many Caſes a Sci. Fa. is granted partly upon a Record, and partly upon 


ſuch a Suggeſtion, without which no Proceeding could be on the Record. 2 Inſt. 470.-—That the 


Rule holds not always good. That where one comes in by Matter of Record, he ought not to be 


ouſted without a Sci. Fa. for he, whoſe Lands are extended upon an Elegit, upon a Recognizance, 


after the Debt be ſatisfied, may enter without a Sci. Fa. but the Conuſee of a Statute, becauſe he is 


to have Coſt or Damages which be not known, cannot be ouſted without a Sci. Fa. Cro. Car. 589. 


4 Co. 67. 2 Rol. Abr 497.— ci. Fa. lies in Chancery on a Patent; for the Patent being inrolled is 
a Record of that Court; but where Sci. Fa. is brought for the Forfeiture of a Patent or other 
Thing in another Court, there ought to be an Office found in ſuch other Court before the Sci. Fa. 
iſſues, except the Forfeiture appears of Record inthe ſame Court, whereupon to found the Sci. Fa. 
3 Lev. 223. [Vide poſt. 416.) (c) In Nature of an Original. Skin. 682, Comb. 456.—Tbere 


are many Sei. Fa. in the Regiſter among the original Writs. Lucas 258, 


_ plead | 


„ in FACEIAR 
ead to it, and it is in that Reſpect conſidered as an (a) Action; and 
b : 
NG; is a good Bar to a Sci. Fa. | | . 3 = 


| | Sid. 406, 
and may be formed according to the ſubject Matter, Carth. 107. 


# But though it be held that a Sci. Fa. is in Nature of an Original, yet“ Page 410 
it hath been adjuded, that no Writ of Error lies into the Exchequer Cro. Car. 
Chamber on a Judgment given in B. R. on a Sci. Fa. the Statute 27 Elis. 286, zoo, 
rab. 8. which gives the Writ of Error, mentioning only Suits or Actions 464- 
Debt, Detinue, Covenant, Account, Actions upon the Caſe, Ejedione 64. Rep. 


Firme, or Treſpaſs. | Vent. 38. 
| | | Salk, 263. 
pl. 4. Id, Raym. 97. See 5 Mod, 228. 12 Mod. 105, Comb, 393. 


Alfo it was formerly held, that the Plaintiff could not in a Sci. Fa. re- Dall. 95. 
cover Coſts ; but this is now remedied by the Statute 8 & g W. 3. cap. 11.3 Bulf. 322. 


ſet, 3. | 


(B) Jn what Caſes it is a pzoper Remedy, 


F a Bill of Exceptions be tendered to a Judge, and he ſigns it anda laſt, 438. 
1 dies, a Sci. Fa. lies againſt his Executors or Adminiftrators to cer- 
tify it. | E 

So if a Man be outlawed, who at the Time of the Outlawry was be-2 Inſt. 428. 
yond Sea in the King's Service, and he brings a Writ of Error to reverſe 9 Title 
this Outlawry, and obtains a Certificate of the Marſhal of the Kings 
Hoſt, (as he ought to do) in this Caſe, notwithſtanding the Marſhal 
dies, yet may he aſſign the fame for Error, and upon ſhewing the 
Certificate have a Sci. Fa, to the Executors or Adminiſtrators of the 


Marſhal. | 


* _—_ FW 


A Sci. Fa, lies againſt a Sheriff who levies Money on a H. Fa. and re- — 1 5 

tains it in his Hands. T „ 

| 5 And. 247. 
Godb. 276. 


So a Sci. Fa, will lie for a Fine aſſeſſed on the Party at the Juſtice Seat cro. Car. 
of a Foreſt. | | 'P 409.—Lies 
Eo, © IH to have Execution of Damages recovered in an Appeal. Cro. Jac. 549. 


- Upon an Elongavit returned by the Sheriff, a Sci. Fa. lies againſt the Comb. 1.— 


Pledges in a Replevin, by Plaint in the Sheriff's Court tranſmitted to ISI 
Huſtings, and ſo to B. R. by Certiorari. | . 
5 Sheriff for 


taking of inſufficient Pledges in Replevin. Hutt. 77. $ 


— 


efore it is held, that a Releaſe of all Actions, or a Releaſe of all Exe- (a) Is in Na- 


S8 Scire Facias in Replevin wili lie onPlaint, or on Writ. Oge may be Bail with others for himſelf; 
if elongat, is returned for the Principal, the Pledges may be ſued; if the Writ of Inquiry is reducible 
to a Certainty, it is enough; and Diſcontinuance is nothing in this Suit, unleſs it had been void or a 


Nullity, Mulſo v. Shere, T. 4 Geo, Fort, 330. 


If one hath Judgment in a Quare Impedit, and after, and before Exe - Moor 241. 
cution, the Party is outlawed, the King may have a Sci. Fa. to execute the Cro. Eliz. 

| Judgment, the King having Privity enough in this Caſe to ſue Execution, 44) 328. 
becauſe the Thing (65) as it was in the Plaintiff veſted in the King. (% Where 
| | + | having the 


Thing gives a ſufficient Privity to maintain a c&c Fa, Keilw. 168, 169. 
| | | a 
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t- R F/ ACEA 6 
Sul. 3a On a Motion to diſcharge an Outlawry which was pardoned by the Ag 
On Motion of Oblivion, the Court held that it could not be done on Motion, but that 
for a Sci. Fa | . : | , at 
to avoid a the Party muſt bring a Sci. Fa, on the Act. | 
Judgment, VV | 5 . 
made void by the general Ag of Pardon, 12 Car. 2. che Court doubted whether this was to be done 
by Sei. Fa. or Audita Quercla, Sid. 231. 5 | | [2 


5 Mod. 88. Where one obtained Judgment, and after had Judgment in a Sci, Fa. 
| thereupon, and then became a Bankrupt, and the Original Judgment way 
aſſigned by the Commiſſioners to S. S. upon Motion it was entered to intitle 
him to the Benefit of the Judgment in the Sci. Fa. without bringing a new 

one. 3 1 
Page 411 A Sci. Fa, brought by the Succeſſor of a Preſident of the College of 
Cro. Jac. Phyſicians in London, upon a Judgment in Debt obtained by him upon the 
5 „, Statute 14 //. 8. cap. 5. againſt practiſing Phyſick in London without a 
Gen, Licence, he having died before Execution; it was objected on Demurrer, 
duhat the Sci. Fa. ought to have been brought by the Executor or Admini- 
ſtrator of him who recovered ; but without Argument the Court held that 
the Succeſſor might well maintain the Action, for the Suit is given to the 
College by a private. Statute, and the Suit is to be brought by the Prefi- 
dent for the Time being; and he having recovered in Right of the Corpo- 
ration, the Law ſhall transfer that Duty to the Succeſſor of him who re- 

covered. 5 | 

Mich. . W. A Sci. Fa, was brought in the Court of C. B. to reverſe a Fine in Anti- 
3. in C. B. ent Demeſne, and it was ruled that no ſuch Writ lay, but that the Party 


Zeach v. ing his Wri eit. 
Tien, 2 ought to bring his wn of Deceit 


— 


(©) In what Caſes neceſſary ; and herein who are 
to be Parties to it, and of the Pꝛivitp required 
nr IT = 


:, Of the Sci. Fa. to revive Judgments, and after what Time 
55 neceſſary. b „ 


2 Inſt. 469. HERE have been different Opinions whether a Sci. Fa. lay at Com- 
| mon Law; but this Doubt, ſays my Lord Coke, aroſe for want of 
dittinguiſhing between Perſonal and Real Actions. „„ 
(ahla 2 Salk, At (a2) Common Law, if 1 5 Judgment given, or Recognizance ac - 
600. pl. 8, knowledged, the Plaintiff ſued out no Execution within the Year, the 


Ld Raym. Plaintiff or his Conuſee was driven to his Original upon the Judgment, 
4 Ch. ]. and the Scire Facias in Perſonal Actions was given by the Statute of (5) 


faid he was M eſim. 2. 13 Ed. 1. Hat. 1. cap. 45. 

not ſatisfied | 55 FFF Oy IE 
that no Sci. Fa. lay at Common Law upon N in 2 Perſonal Action; for the Words five alia 
guecungque irrotulata, in the Statute of Weſtm. 2. 13 Ed. 1. ſtat. 1. e 45. came after Contractus et 

Conventiones, and therefore could not be conſtrued of Judgments, but that the Law had been taken 

to be otherwiſe, and therefore he muſt ſubmit, (% Which ſee explained, 2 Inſt. 469, 470. and 

that this Statute gave the Sci, Fa. in Perſonal Actions. Co. Lit, 290. b. Sid. 351. 3 Co. 12. 

| 4 Mod. 248. 3 Mod. 189. : 6 | * DWF 


— ®. ro 
CT EEE 


2 laſt. 4750. But in Real Actions, or upon a Fine, though no Execution was ſued - 
out within a Year after the Judgment given or Fine levied, yet —_ the 
Eq | 85 ; 5 1 A x * EG of | ear 


upon the Judgment or Fine. 


Judgment, and the Recoverer may have within the Year after the Affirm- 


£CERE FFACTAL 
Year a Sci. Fa. lay for the Land, Oc: (a) becauſe no new Original lay (ayrhekea- 


| ſon why it 
lay in this 


| Caſe was, for that in 2 Real Action one could have ao other Advantage of his Judgment; but in a 
Perſonal Action, Debt would lie on the Judgment. 7 Mod. 64, 66. 2 Ld. Raym. 806, 2 Salk. 


600, pl. 9. 


A Sci. Fa. lay as well in Mixed as Real Actions, as upon a Judgment Salk. 258. 
in an Aſſiſe. So it lay upon a Judgment in a Writ of Annuity, pl. 11, 


It hath been adjudged, that if there be Judgment in Ejectment, and no? Salk. 600, 


Execution ſued thereon in a Year and a Day, an Habere facias poſſeſſtionem pl. 9: 268. 


cannot be ſued out after without a Sci. Fu. and Holt Ch. J. ſaid, that as pl. 11. 


io the Poſſeſſion of the Land an EjeQment was real, and the only Remedy 2 Salk. 600. 


a Termor for Years had, and that a Recovery therein bound the Right of?!- 9. _ 
Inheritance. = | | E > Mot 64. f 


et vid. Sid. 317, 351. 2 Keb. 307. Skin. 161. pt. 10. 3 Lev. 100. Lutw, 1268. 


But though after a Year and a Day there can be no Execution of a*Page412 
Judgment without a Sci. Fa. yer if the Plaintiff hath been delayed by a, Ce ,, 
Writ of Error, he way take out Execution within a Year and a Day atter Boot 566. 
the Judgment affirmed. | pl. 772. 
| | | | | | Cro. Eliz. 
906, Godb. 372. Palm. 448. and 2 laſt. 471. where it is ſaid, that though it had been otherwiſe 
holden, yet common Experience and later Reſolutions are ſo. > Ss | 


; And therefore it hath been adjudzed, that if a Man recovers Debt or Rol. Abr. 


Damages in B. R. and after within the Year the Defendant brings a Writ 199. 5 


of Error in the Exchequer Chamber, where the firſt Judgment is affirm- 5 85 


ed after the Year expited, yet the Recoverer may have Execution by Ca- Date. 


pias or Fi. Fa, within the Year after the Affirmance, without a Sci. Fa. Cro. Eliz. 


for the Affirmance is a new i e EE 416. S. P. 
So if after the Year after the Recovery the Defendant brings a Writ of Rol. Abr. 


Error, and the Judgment is affirmed, though before the Writ of Error 899. et vide 


brought the Recoverer was put to his Sci. Fa. yet this Affirmance is a new TR pur | 
4 


ance a Fi. Fa. or Capias without a Scire Facias. 
So if he be Nonſuit in the Writ of Error, or if the Writ of Error be Cro. Jac. 


diſcontinued; for though in theſe Caſes there is not any new Judgment 364. 


given, yet the bringing of the Writ of Error revives the firſt Judgment. — _ 


If 4. recovers againſt B. in B. R. Damages and Coſts, and thereupon Rol. Abr. 
| hath Judgment againſt the Bail after a Sci. Fa. Ic. and after B. and the 899. Trin. 


Bail join in a Writ of Error upon the Statute in the Exchequer Chamber, 3 C, Fra. 


and after the Year and Day paſſes, in this Caſe, notwithſtanding this Writ 
of Error, the Court of B. R. may grant Execution, for this is a void 
Writ of Error, and as if no Writ of Error had been brought, and there- 
fore it ſhall be no Continuance of the firſt Judgment; but the Year and 


Day being paſt, the Plaintiff cannot have Execution without a Sci. Fa. 

though the Year paſſed after the Writ brought. | 
If upon a Judgment there be a Cefſat executio for a Year after the 6 Mod. 14. 
Judgment, the Plaintiff within the Year may take out Execution without 288. 
W e e 8 qo PRA 


od. 64. 
pl. 9. 2 Ld. Raym. 606. 


Alſo it hath been held, that where Execution hath been taken out after 3 Lev 404. 
the Year and Day, it is not void, but voidable only. | | 


Salk. 273. 
pf 
Burt) 4 


af 
RES Gn pd tape 
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r . 

Salk. 322. But though it ſeems agreed that the Execution being ſtaid by the AR 
1.5.7 oh of the Defendant, the Plaintiff may after the Year and Day take out Exe. 
22 gien cution without a Sci. Fa. yet it hath been held, that if the Execution ;; 
ſtaid by Iajunction, though by the Act of the Defendant, yet the Court 
will not take Notice thereof. C = 5 
Carth. 283, If Judgment be given in Debt, and no Execution ſued out within the 
Seymour v. Year, yet the Plaintiff may after have an Award of an Elegit on the Roll 
Greenvil. of the Judgment as of the ſame Term with the Judgment, and thence 
| Show-235" continue it by Vicecomes non miſit breve ; ſo held on a Motion to ſet aſide 
Cenis. the Execution ; and though the Court ſaid that an Elegit ought to be 
S. P. where actually taken out within the Lear, yet being informed by the Clerks of 
it Was ſaid the Court, that it had been the PraQtice for many Years to make ſuch 
by Sir Sam. Entry, c. it was ſaid to be the Law of the Court, and they ordered the 


Aſtry, hat P. | 
it was not Execution to ſtand. 


the Practice | | 3 5 . 3 . 
to award an Elegit on the Roll, becauſe Attornies think they can have no Execution aſter; but it 
was faid by the Court to be a miſchievous Practiſe. | „ 


*Page4i3 If the Demandant or Plaintiff take his Proceſs of Execution within 
1 the Year, though it be not ſerved within the Year, yet if he continue the 
Colithos ſame, he may have Execution at any Time after the er.. 5 


b. et vide 4 ſy 5 1 1 . 
2 Leon. 77, 78, 87. 3 Leon. 259, 4 Leon. 44. Sid, 39. Keb. 159. 6 Mod. 288. 


Caſes ing. R. If the Plaintiff delay the executing a Writ of Inquiry, till a Year after 
| 9 ic, the interlocutory Judgment, he cannot do it after without a Sci. Fa. 
2 4 a | ' z | : J , SSR, 


l 60, Inthe Caſe of the King there need not be any dci. Fe, afier the Year 
8 50 and Day. 55 ET | | 
Id. Ray, 


328, 553. Salk. 89. pl, tt. 402. pl. 10. 7 Mod, 3. See 5 Mod. 396. Carth, 447. 3 Salk. 369. 
a: 598. If a Judgment be above ten Years ſtanding, the Plaintiff cannot ſue a 


pl. 3 Sci. Fa. without a Motion in Court; if under ten, but above ſeven, he 


cannot have a Sci. Fa. without a Motion at Side Bar. Note, if after 
ſuch Motion, and Judgment revived by Sc?. Fa the Defendant dies before 
Execution, the Plaintiff muſt fue a new Sci. Fa. but may have it without 
| | Motion, for the Judgment was revived before. _ 5 
Rol. Abr. After a Judgment, if the Plaintiff within the Year. ſues a Sci. Fa. he 
900. Trin. cannot after have a Capias within the Year 'till he hath a new Judgment 
13 Car. 1. in the Sci. Fa. t | „ - | ied 
— | 2, Of 


Roberts v. 

+ If a Sci. Fa. has lain four Days in the Office, Summons upon it may be made any Time before 
ehe Court is up, on the Return-Day. Obrian v. Frazier, M. 12 Geo. Stra. 644. [f Defendant 
dies after Writ of Inquiry executed, and before the Return, and the Sci. Fa. is to ſhew Cauſe why a 
new Writ of Inquiry ſhould not be awarded, it ſhall be quaſhed; for it ſhould be to ſhew Cauſe why 
the Damages aſſeſſed ſhould not be recovered. R. on Demurrer, Compton v. Leeds, 13 Geo. 1.C.B, 
 Goldſworthy v. S:uthcott, H. 22. Geo, 2. B. R. i Will. 243. If Defendant pleads to Sci. Fa. 
guare, Cc. that Plaintiff ſhould not have his Action, (inſtead of Execution, ) it is well enough. Grey 
v. Foner, T. 4. Geo. 3. 2 Will, 251,——— The Term of the Recovery need not be inſerted. 
Barnes 431.—lIt may be quaſhed on Plaintiff's Motion, after Appearance, without Coſts, Barnes 
431.——Qn Judgment Mic. Term, Execution was ſtopped by Injunction, and afterwards taken out 
teſted the laſt Day of the ſubſequent Mic. Term: but it was held irregular, without Sci, Fa, A 
Writ of Error is Matter of Record, which the Court can take Notice of, but an Injunction is got. 
Winter v. Lightbound, P. 6 Geo. Stra. 301. lf a Delay of Execution for 4 Year has ariſen from 
the Defendants by Bills for [njunctions, and by obtaining Time for Payment, Execution may be ſued 
out without a Sci. Fa.; and if a Rule to ſhew Cauſe why it ſhould not be ſet aſide is obtained, che 
Court will diſcharge it with Coſts. Mictel v. Cue, M. 32. Geo. 2. 2 Burr. 660, Aſter two 
Nihils, and Scire Fieri Inquiry, Devaſtavit returned, and traverſed if the Deſendant does not apply 


v. Barny, 


SCIRE FACIAS. 


2. Of the Sci. Fa. on Recognizances and Statutes. 
Recognizances and Statutes are conſidered as Judgments, being Obliga- Lit. Rep. 89. 
tions ſolemnly acknowledged, and entered of Record, and the Sci. Fa. on 
- thoſe is the Judicial Writ, and (a) the proper Remedy the Conuſee hath ; (a) That 2 
but herein we muſt diſtinguiſh (4) between Recognizances at Common Capes lies 
Law and Statutes Merchant, Ec, for upon the former, if the Conuſee not on à Re- 
did not take out Execution within a Year after the Day of Payment aſſign- SS gde 


l | ao , but only a 
ed in the Recognizance, he was obliged to commence the Suit again by Sci. 225 


not ſue Execution within the Year after the Money became payable ; but (“) Co. Lit. 


this Law is altered by West m. 2. 13 Ed. 1. flat. 1. cap. 49. by which 291g. aka. 


the Conuſee hath a Sci. Fa. given him to revive the Judgment and put it inp N. B. 296. 


Execution, if the Conuſor cannot ſtop it by pleading ſuch Matters as the Bro. Receg. 
Law judges ſufficient for that End, ſuch as a Releaſe, &c. but the Conuſee 1p 
of a dtatute Merchant, c. may at any Time ſue Execution on them with- 
out the Delay or Charge of a Sci. I. | 
Alſo as to Recognizances at Common Law, and Statutes and Recog- 2 Inſt. 395, 
nizances introduced by Statute Law, we muſt further diſtinguiſh, that 1if47*- 4 
on the firſt the Conuſee dies before Execution ſued, his Executor ſhall not poor wt 
3 | 2 | ; 5 88 a 165 
ſue it, even within the Lear, without bringing a Sci. Fa. againſt the Co- z, co. 
nuſor; the Reaſon is, becauſe the Law preſumes the Debt might have 
been paid to the Teſtator, and therefore will not ſuffer the Debtor to be 
_ moleſted, unleſs it appear that he hath omitted to perform the Judgment 
and this is to be done by Sci. Fa. brought by the Executor, for the Alte- 
ration of the Perſon altereth the Proceſs at Common Law; but this tend- 
ing to delay, the Sci. Fa. is taken away in Statutes and Recognizances by | 
Statute Law by the ſeveral Acts of Parliament which introduceth them; 
and therefore upon the Death of the Conuſee of a Statute Merchant, Tc. 
his Executors may come into Chancery, and upon their producing the Teſ- 
tament and the Statute, ſhall have Execution without a Sci. Fa. as the 
Teſtator himſelf might. | 


* Tf a Man be bound in a Recognizance to the King, upon Condition to x page 414 


be of good Behaviour, Ic. he cannot be indidted for (a) Breach of the 
good Behaviour, by which he forfeits his Recognizance, without a Sci. Fa. 4 Inſt. 181. 
for if a Sci. Fa. had been brought, he might have pleaded ſome Matter in =. A. 
Diſcharge thereof. 1 | | (a) What 


ſhall be ſaid a Breach, vide Cro. Car. 498.——And how to be aſſigned, vide 3 Bulſt. 220. Cro. Jac. 


412, Stil. 369. 


If a Man acknowledge a Recognizance, to be paid at a Day within the 21E-3-22. b. 


| | f | i : I. Abr. 
Year after the Date of the Recognizance, in this Caſe he may have Exe- rn 200, 


cution by Fi, Fa. or Elegit within the Year after the Day of Payment, , Iaſt. 471. 
though the Year be paſt from the Date of the Recognizance. | 


If A. enters into a Recognizance or Statute, fFr. io B. and the Sum is 2 Rol. Abr. 


made payable at three ſeveral Days, as 200 at each Day, the whole Debt 468. 
being 60 J. when the firſt Day of Payment is elapſed, the Conuſee may 


Vor. IV. e 8 8 | have ,. 1. 


uh 


Original; the Law prefuming the Debt might have been paid, if they did Brown. 83. 


Co. Lit. 292. 
2 Inſt, 395» 


5 Co. 81. 


in a reafonable Time, the Court will not relieve on Motion. Mhar ton v. Richardſon, T. 11 Geo. 2. 
| The Defendant cannot plead that the Warrant of Attorney was given on an uſu- 
rious Contract. Buſh v. Gower, P. g Geo. 2. Stra. 1043. Rep, Temp. Hardw. 233. —Where 
an Executor or Adminiſtrator has obtained Judgment after Verdict, the Adminiſtrator de beni: non,. 


Stra. 1078. 


may have a Sci, Fa, 17 Car. 2. c. 8. f. 24 
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CE RE FF ACHIHS:&: 
have Execution for 20 J. immediately, and ſo for the Reſt as it becomes 
due, without waiting for the laſt Day of Payment, as he muſt have done 
if the Debt had been due by Bond; and this holds as well on Recogniz. 
ances at Common Law as upon Statutes ; and the Reaſon is becauſe theſe 
are in Nature of three ſeveral Judgments. e. 

If a Man recovers an Annuity, he ſhall have Execution for every Time 


Rol. Abr. that occurs after by Fi. Fa. or Elegit within the Year after the Time in- 


24 g. 41. curred, though the Year be pait from the Judgment, but not after the 
%% 


pl. 11 | 
2 Ld. Raym. 806, 2 Salk. 600+ pl. 9. 


2 Inſt. 398. If two acknowledge a Recognizance of 100/. quilibet corum in ſaelids, 
that is jointly and ſeverally, the Conulee may fue ſeveral Sci. Fa, againſt 
the Conuſors upon this Recognizance. | „ 


2 Rol. Abr. So if A. B. and C. bind themſelves jointly and ſeverally in a Statute, 
468. the Conuſee may have Execution againſt one of them alone, or againſt all 
together: but he cannot have Execution againſt two only, for the Execu— 
tion muſt purſue the Statute which is joint or ſeveral, but Execution 
againſt two is neither one nor the other. _ e „ 
Co. Lit. 290 By the Statute 32 H. 8. cap. 5. it is enacted, That if Lands delivered 
2 Inſt. 678. in Execution on juſt Cauſe be recovered from the Tenant by Execution 
4 Co. 67. before he hath received his whole Debt, the Conuſee (and, by a favour- 
| able Conſtruction of the Statute, his Executors) may have a Sci. Fa. out 
of that Court where the Execution is firſt awarded, or out of any Court 
where the Record ſhall be moved by Writ of Error and affirmed ; but this 
Statute is to be conſtrued under theſe Reſtrictions, that where the Conuſee 

hath Remedy for Part of his Debt in preſenti. or futuro for the Whole or 
for Part, there he can have no Aid nor Benefit of this Statute. | 


2 Rol. Abr. Herein likewiſe we may conſider that a Sci. Fa. ad rehabendum terram 


480. lies for avoiding Executions on theſe Statutes, which differs from the 
| Writ of Audita Querela, for that avoids an Execution unjuſtly obtained 
at firſt ; but the Sci. Fa. allows the Execution juſt at firſt, but ſhews that 
the m5 for which it was granted being obtained, it ought of Conſequence 

00 Center --.- | „ | Ms 
4 Co 6. And therefore if the Conuſor, after his Land is extended, tenders 
z Inſt 398. the Money to the Conuſee, who refuſes it, or if the Debt, with all 
pgs Abr. Coſts and Damages, which the Statute Je Mercatoribus allows, be fatis- 
4%, 497 fied from any caſual Profit ariſing from the Land, in theſe Caſes the 
| Conuſor is put to his Sci. Fa. and cannot enter; but in Caſe of an 
Elegit on a Recognizance at Common Law, when the Conuſee is an- 
ſwered his Debt by the Perception of the certain and uſual Profits of 
the Land, the Debtor may enter, and is not put to his Sci. Fa. yet in 
: this Caſe, if the Creditor be ſatisfied by an accidental Perquiſite, there 
„Page 415 the Debtor cannot enter, but muſt have a Sci. Fa. ad rehabendum ter- 
ram; and the Reaſon of theſe Diſtinctions is, becauſe in the firſt Caſe 
the Execution ifſues according to the Direction of the Statute, not only 
till the principal Debt be levied, but all Coſts and Damages arifing by 
| Reaſon thereof; and therefore, ſince the Damages are not aſcertained, 
the Record will always oppoſe an Entry, which. is but an AR in Pais, 
and cannot be turned into a Defeafance of a Matter of Record ' till 
ſuch Damages are ſettled on Record in the Sci. Fa. But in the ſecond 
Caſe, when the Debt is certain, and the Value of the Land aſcertained 
in the Extent, there, when ſuch Debt is paid by Perception of ſuch 
ſettled Profits, there is no Act on Record to oppoſe an Entry, and 
therefore an Entry is lawiul ; but where the — 3 
5 e 5 Cclidenta 


| Privy. 1 


S LR FA QC IS 
cidental Profits which do not appear in the Extent, this then is ill 
Matter of Record in Oppoſition to the Entry, fince ſuch accidental 
Profits do not appear in the Valuation of the Land ſettled by the Extent 

: 00 Need SER . ; h 

80 if Lands be extended on a Statute, and the Time of the Extent 4 Co. 67. 
expired, the Conuſor is put to his Sci. Fa. becauſe the Conuſee may Rol. Abr. 
have Cauſe to hold the Land longer than the Time of Extent, for he497- | 
may retain it till he has received his Coſts of Suit and reaſonable Ex- 
ene | | | | 

: But no Sci. Fa. lies upon a general Averment that the Conuſee has 2 Rol. Abr. 
| levied the Debt before the Time of the Extent expired, becauſe this may 482. 
happen by the Conuſee's Induſtry in improving the Land, which the 

Debtor can take no Advantage of. So it the Land taken in Execution be 

really worth 20 J. per Ann. but it is extended only at 10 f. though by 

this Computation 'tis evident the Conuſee might levy the Debt before 

the Time of the Extent is ended, yet the Conuſor, upon an Averment 

that the Debt is levied, ſhall have no Sci. Fa. becauſe that would be con- 

trary to the Record, and the Court is to judge of the Value according to 

the Extent; by which it appears that the Debt 1s not levied ; but, if the 

Conuſee has levied Part by cutting of Wood, and has received the Reſi- 
due, as appears by an Acquittance, in this Caſe he ſhall have a Sci. Fa. 


The Reaſon is, becauſe the End of the Extent being only to fatisfy the 
Conuſee his reaſonable Demands, whenever it appears to the Court that 


they are anſwered, whether it be by the Perception of the Profits or 
otherwiſe, they grant a Sci. Fa. to avoid the Extent. | 

If the Conuſee has levied Part of the Debt according to the Extent, Rol, Abr. 
the Conuſor, upon "Tender of the Reſidue in Court, ſhall have a Sci. Fa. 482. 


to recover the Lands within the Time of the Extent ; for here it appears 


on Record how much was due at firſt, how much was paid, and what 
remains due and in Arrear ; but, if the Conuſor had tendred the Re- 
mainder of the Debt out of Court or if in Court he had only offered to 
come to an Agreement with the Conuſee, in neither of theſe Caſes ſhall 
the Sci. Fa. be granted, becauſe it does not appear on Record that the 


| Debt is paid. 


The Grantee of a Reverſion may bring a Sci. Fa. againſt him who Dyer 1.9L6. 
hath Execution of the Lands on a Statute Merchant, on alledging that 
he hath Satisfaction by ſome caſual Profits, though he was not Party or 

ED | | | | Þ+ Scire Fa- 


. 5 | cias in the 
Petty-Bag will lie on a Bond given to the late King, his Executors and Adminiſtrators, as within 33 
H. 8. c. 39, Rex v. Bradferd, H. 1 Geo. 2 Ld. Raym. 1327. in Chancery. — ci. Fa. cannot be 
teſted the ſame Day the Party makes Default. Rex v. White, H. 18 Geo, 2. Stra. 1220. 

3. Of the Sci. Fa. on Letters Patent. 
The Writ of Sci. Fa. to repeal Letters Patent lieth in three Caſes 4 Iaſt. 88. 
iſt, When the King by his Letters Patent doth giant by ſeveral Let- 
ters Patent one and the ſelf ſame Thing to ſeveral Perfons, the firſt 


* Patentee ſhall have a Scr. Fa, to repeal the ſecond ; adly, When the“ Page 416 
King doth grant a Thing upon a falſe Suggeſtion, he Prærogativd Regis 


may by Sci. Fa. repeal his own Grant; 3dly, When the King doth 


grant any Thing which by Law he cannot grant, he Jure Regis, and for 


the Advancement of Juſtice and Right, may have a Sci. Fa, to repeal 


bis own Letters Patent; and the Judgment in all theſe Caſes is, Quod 


Prediae Litere Patentes didi Domini Regis rewvocentur, cancellentur, 


_ evacuentur, adnullentur, et vacue et invalide pro nulla penitus Babe- 
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_ antur et teneantur, ac etiam quod irrotulamentum eorundem cancelletur 
| caſſetur et adnihiletur, bs 2 | | = , 
2 Vent 344 Where a Patent is granted to the Prejudice of the Subject, the King of 
The King v. Right is to permit him upon his Petition to uſe his Name for the Repez] 


35 1 0 olf it in Sci. Fa. at the King's Suit; and to prevent Multiplicity of Actions; 


3 Lev. 220, for ſuch Actions will lie notwithſtanding ſuch void Patent; as where the 
221. S. C. King grants a Patent for holding a Fair or a Market without a Writ of 
6 Mod. 229. Ad quod damnum, or where ſuch Writ hath been deceitfully executed, in 
8. P. ſuch Caſe a Sci. Fa. lies to repeal the Patent. 3 | | 
Ne And though in the above Cale it was urged that a Sci. Fa. did not lie to 
3 LET BAT repeal ſuch Patents, becauſe there is (a) another Remedy by the Com- 
(99! * mon Law, 1. e. by Aſſiſe of Nuſance, Quod permittat, Cc. where the 
197. Matter ſhall be tried by a Jury and ſeveral Judges, and not by one Judge 
11 Co. 74. only, as it is in (5) Chancery; yet it was reſolved that the King has an 
eCo.27i"c*undoubred Right to repeal a Patent wherein he is deceived, or his Sub- 
(3) Its the jects prejudiced, and that by Sci. Fa. | 
higheſt Point | 1 | To | . 
of the Lord Chancellor's Juriſdiction to cancel the King's Letters Patent under the Great Seal, 


4 Inſt. 88. vide Title Juriſdiction of the Court of Chancery. ; 


3Lev. 223. Tt was likewiſe objected in the above Caſe, that there ought to have 
| been an Office found before the Sci. Fa. iſſued, for that a Sci. Fa. is a 
Judicial Writ, and ought to be founded on a Record; to which it was 
_ anſwered and reſolved, that true it is, a Sci. Fa. ought to be founded ona 
Record; and fo'tis here, for the Patent is a Record in Chancery upon 
which this Sci. Fa. iſſued, and it is a ſufficient Record whereon to found 
it; but where the Sci. Fa. is brought for the Forfeiture of a Patent or 
other Thing in another Court, there ought to be found an Office in ſuch 
other Court before the Sci. Fa. iſſues, except the Forfeiture appears of 
| Record in the ſame Court whereupon to fourd the Sci. Fa. and where the 
(<} 9 Co. 96. Office is found, the King ſhall ſeiſe (c) preſently upon the Office found; 
but where the Office is founded upon the Office itſelf, as here, the King 
cannot ſeiſe *till the Forfeiture, or other Defect of the Patent be tried upon 
the Sci. Fa. . e = : . Fo 


4. Sci. Fa, by and againſt Executors and Adminiſtrators, 
2 Inſt. 471. One that is no Party to the Record, Recognizance, Fine or Judgment, 


rage (-Þ as the Heir, Executor or Adminiſtrator, though they be privy, and it be 
within the Year, ſhall have no Writ of Execution, but a Sci. Fa. to enable 


93. 

* themſelves to the Suit; and fo of the Tenant or Defendant, for the Alte- 
ration of the Perſon altereth the Proceſs; otherwiſe in the Caſe of a Sta- 
tute Staple or Merchant, becauſe the Proceſs is given by other Acts of 

Parlament. 7 Es, | LE oe = 
8 But if there be two Plaintiffs in a Perſonal Action, and one of them dies, 
* that ſhall not put the other to a Sci. Fa. So (4) if one of the Defendants 


who ſaid that die, becauſe the ſame Party ſtill remains on Record. 
, 1 | 5 . | 5 „ 
ſo lately adjudged; for this vide Moor 367. pl. 503. Noy 150. Carter 112, 122, 180, 193. 
* (4) « Mod. 339. S. P. Reſolved, if a Suggeſtion, of his Death be made on the Record, but not 
otherwiſe, becauſe then it would not be agreeable with the Record Salk. 319. pl. 3. Ld. Raym. 
244. Comb. 441. 5 Mod. 338. Carth. 404. 6 Mod. 108. et vide ſtat. 8 & g W. 3. c. 11. f. 7,— 
| [Peath of one Plaintiff or Detendant, where there is another ſurviving, not to abate the Suit,] | 
*Pagegi7 80 if there be Judgment againſt A. and thereupon a Fi. Fa. is ſued 
Nod. 188. out, but before Execution 4. dies inteſtate, there needs no Sci. Fa. to re- 
Farrer v. new, this Judgment, but Execution of the Goods may be made in the 
i | | | | | co BR Hands 


8 C I RE M M 
| Hands of the Adminiſtrator; for, as the Party himſelf could not have & vide 


Tit. Execus» 


made any Defence to the Writ of Execution, there is no Reaſon that his =D 


Repreſentative ſhould be in a better Condition. 


It was formerly held, that if an Adminiſtrator, having obtained Judg- Cro. Jac. 4. 
ment againſt a Creditor of the Inteſtate s, died, the Adminiſtrator de Bonis Tale v 


| Sci this 0 | vi Gough ad- 
non could not have a Sci. Fa, on this Judgment for Want of Privity, but ont by 


againſt one. 


Yelv. 33. S. C. But for this vide Cro. Car. 167. Latch 40, Palm. 443. 5 Ci 9. And, 23. Moor: | 


49. 2 Saund. 149. Sid. 29. 2 Sid. 122. 


But now by the 17 Car. 2. cap. 8. it is enacted, Tt weld any (a) 
« Judgment after Verdict ſhall be had, by or in the Name of any Execu- For which 


«© tor or Adminittrator, in ſuch Caſe an Adminiſtrator de Bonis non may vid Salk. 
8 | bo 22 He 8 322. pl. 10. 
« ſue forth a Sci. Fa, and take Execution upon ſuch Judgment. 2Ld Raym. 


| | 8 | 1072, 
6 Mod. 290. 11 Mod. 34. pl. 6. (a) If an Adminiſtrator obtains a Decree, but dies before Inrolment, 
the Adminiſtrator de bonit non may revive this Decree within the Equity of this Statute, 2 Vern. 237. 


If an Adminiſtrator durante Minoritate brings an Action and recovers, Rol. Abr 
and then his Time determines, the Executor may have a Sci. Ja. uponggg 
| that Judgment. | Cro, Car, 


So if ſuch an Adminiftrator obtains Judgment, he may bring a Sci. 2 Lev. 37. 
Fa. againſt the Bail, and they cannot object that the Infant is of full „ e Wa 
for the Recognizance being to the Adminiſtrator himſelf by Name, tho'* enpeſſen. 
he be Adminiſtrator durante Minori ætute tantum, yet he may have a Sci. 

Fa. againtt the Bail. | | 19 | 


5. By and againſt Heirs and Tertenants. 


It is clearly agreed, that in all real Adtions a Sci. Fa, hy at the , | 
Common Law, and conſequently that an Heir may by ſuch Writ re-* 3 7255 
vive and inforce the Execution of a Judgment obtained by his An > atk Tae. 
ceſtor. | _ pl. 9. | 
| Ld. Raym. 806 Salk. 288. pl. 11. 7 Mod. 50, 64. 4 Mod. 249. 
Alſo it is held, that if the Demandant in a Writ of Coufenage, or other 
() Real Action, in which Land and Damages are recovered, has Judg- 2 
ment, and dies, the Heir ſhall take out Execution as to the Land, and AN 1 45 
the Executor as to the Damages. 8 e | 889. 

| 5 | 99 (6) So of a 
Recovery in Waſte, the Heir ſhail have Exccution of the Land, and the Executor of Damages. 
43 E. 3. 2. 1 Rol. Abr. 889. | | 


19 E. 4.5. b. 


And as a Sci. Fa. lies for the Heir, fo it lies againſt (c) him on a Judg- Dyer 81. 
ment obtained againſt his Anceſtor ; but this is to' be underſtood where 2 Sp 
Lands in Fee-Simple * deſcend to the Heir, for it would be unreaſonable 2 Karla 
to ſubje& the Heir to the Payment of his Anceſtor's Debts any further the Heir of 
than the Value of the Aſſets deſcended. Alſo if the Heir be within Age, an Heir. 
he is not liable to Execution during his Minority, but in ſuch Caſe the Cio.Jac. 136 
Parol muſt demur. | | - * Suppoſe 
| the Ance!- 


tor is ſciſed in Fee, and makes a Settlement, and thereby makes his Heir Tenant in Tail, ſhall no the 


Debtor have Relicf againſt the Heir, by virtue of the Statute 3 & 4 W. & M. c. 14. whereby all 
Diſpoſition of Lands, &c. by any ſeiſed in Fee in Poſſeſſion, Ce. as to Creditors, ſhall be void, unie's 
made for Payment of a real Debt, or for Portions of younger Children, in purſuance of an Agrecucil 
before Marriage? Vide the Statute, >. | — 53 


muſt begin anew. : n 
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Sid. 84. And though an Heir only, who hath Lands in Fee-Simple deſcended, 
Raym. 19. js bound, yet if. J. be Tenant for Lite, Remainder to B. his Son in Tail, 
and A. enters into a Recognizance and dies, C. brings a Sci. Fa. and B. ig 
*Page 418 returned Heir and Tertenant, and warned, but makes“ Default, he can 
have no Audita Querela to avoid this Execution, becauſe he had a Day 
| given in Court to ſet aſide the Recognizance, and it was his Folly not to 

| [As to Te- appear when warned. || OS ” „„ 


nant in Tail, 
ſee the Note, ante 417. 


Vern. 143. If there be a Sequeſtration for a Perſonal Duty againſt the Anceſtor 
2 Vern. 37, where the Heir is not bound, and the Defendant dies, there is an End of 
71 the Sequeſtraticn;z and it cannot be revived againſt the Heir, becauſe 
p a 355, neither the Heir nor the Lands are bound by ſuch Deciee; but if the De- 

—— cree was upon a Covenant that bound the Heir, and the Defendant died, 
ſuch Decree might be revived by Subpæ na Sci, Fa. againſt the Heir, to 
ſhew Cauſe againſt the Decree, if the Decree be inrolled of Record, or if 
not, by Bill of Revivor ; and when revived againſt the Heir and Executor, 

(which is the uſual and regular Way) the Sequeſtration alſo will be re- 
vived on Motion, if, upon coming into Court, Cauſe is not ſhewn why the 

| Decree ſhould not be revived. SE | | 
Carth. 1. Where a judgment is had againſt one who dies before Execution, a 
Sci. Fa. will not lie againſt his Heir and Tertenants until a Nihil is re- 
turned againſt his Executor. „ . | 

And. 161. It is laid down as a general Rule, that in all Caſes where the (a) In- 
"fa Onls heritance or Freehold is affected, the Tenant of the Freehold is to be made 


Motion to 4 Party. 
reverſe an | | | . | | | 7 

Outlawry in Treaſon it was objected, that there ought to be a Sci. Fa. to the Lords mediate and im- 
mediate before the Outlawry ſhall be reverſed ; but held not to be neceſſary, the Forfeitures in Tiea- 


ſon belonging to the King, and not to them. 4 Mod. 366. | . 


Hence it hath become a ſettled Point, not to reverſe a Fine without a 


Salk. , 

pl. * Sci. Fa. returned againſt the Tertenants; for the Conuſees are but nomi- 
2 Salk. $98. nal Perſons, and the 'lertenants ought not to be put out of Poſſeſſion 
ers 318. without Warning to defend themſelves, for they may have a Releaſe to 
Dyer 321. Plead, or ſome other Defence to make. Js | 
Co.Ent. 233. 5 


Cro. Eliz. 474, 739. Bridgm. 69. Moor $24. 


Carth 111. So upon a Writ of Error to reverſe a Common Recovery, it was faid by 
eue 119: Holt Ch. J. that though the granting a Se. Fa. in ſuch Cafes againſt the 
n. 273 Tertenants 18 Ciſcretionary, and not Aricti Juris, yet that it being the 
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„ of Pembroke's conſtant Cour ſe of the Court to grant it, he was of Opinion not to de- 
it Ca. e. part from that which hed been the uſual Courſe of the Court, and theie— 


— ————— 
Es cn 
= — 


fore awarded a Sci. Fa. though the Cale was of a hard Nature, and at- 

tended with extraordinary Circumſtances. N 

27H. & 136. Regularly the Sci. Fa. is to be awarded to the (5) Heir and Ter- 
1 .. 2. 442. tenants; and it ſeems to be the better Opinion, that the Tertenant alone 
Gy: +, bop is not to be charged, and that therefore until the Heir be ſummoned, or 
2uc, 313, that it be retuined, that there is not any Heir to be ſummoned. or 
(b) A Sci. that the Heir hath nat any Lands to be charged, the Tertenant ought 
Fa. mas be. not to be charged, for the Heir may have a Releaſe to plead, or other 
Rena Matter to bar the Execution; and his Land is rather to be charged than 
Tertenels the Land of the Tertenant, for the Heir ſhall not have Contribution 
3nd the Heir againſt the Tertenant, as the Tertenant ſhall have; alſo if the Heir be 
gn of object a g . ' ; | | 

' trat a S7. Zu. ovght fiiſt to iſſue againſt him, Cro, Eliz. 896. Sir Chriſiepher Heyden's Caſe. 

- FE | within 


CCC 

within Age, the Parol ſhall demur, and the Tertenant ſhall have Ad- 

vantage thereof, | on = | 
All the Tertenants are to be ſummoned, and therefore in a Sci, Fa. 

aoainſt ſome of them they may (4) plead, that there are other (%) Ter- 

* tenants not named, and pray Judgment if they ought to anſwer quouf- Page 419 
que the others are ſunimoned | . Salk: % 
. 5 | : | p 
2 Salk. 679 pl. 7- 601. pl. 11. See 6 Mod. 134, 199, 226. (a) But when a Tertenant is ſum- 
moned, and he doth not plead, that there are other Pertenants not lummoned, he ſhall never after- 
wards have a Sci. Fa, or Audita Querel: to compel the others to contribute, Moor 524. (6) Where 

Plea, that another was jointly ſeiled with him, vide Rol. Rep. 57. 2 Jon. 122. Comb. 185. 


But it hath been doubted whether ſuch Tertenants could plead other 2 Vent. 104. 
Tertenants not warned in another County, which is now held that they 2 v. 
may z and accordingly it hath been determined, that when one 'Terte- 8 
nant is returned ſuminoned upon a Sci. Fa. he may plead that there are 
other Tertenants though in another County, and that this is not within 
the Statute 16 EF 17 Car, 2. cap. 5. which relates to an Extent executed. 
Upon a Judgment in Debt a Sc. Fe, ifſued againſt the Tertenants, Cro. Jac. 
and A. was returned Tenant, who pleaded that F. S. was ſeiſed of 20590 
| 8 | Ro ; itchell v. 
Acres of Land, which were the Deſendant's at the Time of the Jude: 5 John 
ment given, and prayed Judgment if he ſhould be put to anſwer 'till F. S. crefts. 
was warned; and on Demurrer this was held a good Plea ; but it was ſaid 
that the Writ ſhould not abate, but that the Defendant ſhould not anſwer 
till the other was warned. And it was faid by Houghton Juſtice, that there 
was a Diverſity between a Sci. Fa. to have Execution on a Judgment in 0 
Debt, and to have Execution on a Judgment in a real Action; for in the 
laſt Caſe it is no Plea, for every Tenant ſhall anſwer for himſelf, and one . 
. may loſe, and the other not ; but in the firſt Caſe each ought to be con- 
tributory for his Part, = | | EO 
If there be Judgment in Debt againſt two, and one dies, a Sci. Fa. Lev. 30. 
lies againſt the other alone, reciting the Death; and he cannot plead Raym. 26. 
that the Heir of him that is dead has Aſſets by Deſcent, and demand Keb. 92. 
Judgment if he ought to be charged alone; for at (c) Common Law the S 
Charge upon a Judgment being (4) perſonal, ſurvived ; and the Statute * 
Meſtm. 2. (13 Ed. 1. % 1.) that gives the Elegit does not take away the 7) op "reds 
Remedy of the Plaintiff at the Common Law, and therefore the Party 3 E 3. pl. 3. 
may take out his Execution which Way he pleates, for the Words of 29 Aff. pl 37. 
the Statute are /t in Electione; but if he thould, after the Allowance of 29 E. 3: 2 9- 
this Writ, and Revival of Judgment, take out an Elegit to charge the(s) For the 
Land, the Party may have Remedy by (e) Suggeſtion, or elſe by Audita ame 
Querela. rv N Real and a 
| | - Per ſonal 
Execution, and that a perſonal Execution will ſurvive, though a real one will not, vide 3 Co. 14. 
Yelv. 209. Raym 263. 2 Keb. 3, 331. 4 Mod, 318. 2 Keb. 295. Saik. 319. pl. 3. Holt 1, 
pl. 2. Carth. 236. Ld. Raym, 244. Comb. 441. 5 Mod. 338. Carth. 404. Show, 402. (e) 
For this vide F. N. B. 166. 44 E. 3. 10. | | | 


The Sei. Fa. mzy either be (/ general againſt all Tertenants, or againſt | RISEN 
the Tertenants naming them; but it is (g) ſaid, that if a Perſon under- pl. ** 8 


takes to name them, he mult be fure to name them all. Ld. Raym. 


| : 669. 
Whether to be directed to all the Executors generally, or to them by their Names, 2 Bull. 231, 
(4) Comb, 282. | ne | 


To @ Ce, Fo: againſt the Heirs and Tertenants, the Sheriff muſt return 2 Salk. 5g8, 
that they are "Tenants of all the Lands in Balliva ſua, and not that they pl. 1, 
are Tenants of Lands in Balliua /uq, | | 

„ | 6. By 
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8 0 FAC! A 8. 
6. By and againſt Fuſband and Wife. 


If a Woman, Executrix to 7 S. marries, ood the Huſband and 4 Wig 
bring an Action of Debt upon an Obligation in the Right of the Wife 
as Executrixto J. S. againft F. D. and have Judgment againſt him to 

> recover the Debt with Damages and Coſts, and after the Wife dies he. 
Page 420% fore Execution ſued, the Huſband ſhall not have a Sci. Fa. upon this 

Judgment ; for that he, though he was privy. to the Judgment, ſhall 

Cro. Car. 

ee e ha ve the Thing recovered, but i it belongs to the ere Executor 

Beaumont v. OT Adminiſtrator. 

Long, ad. 

judged; tho' objected the jedemeat was ſor the Coſts and 3 which -elonged to the Huſband, 

tho? the Debt did not, and therefore the Sci, Fa. ſhould be maintained for the Damages ; but a Ki. 

Fa. being as well for the Debt as Damages, it was held not maintainable ; and whether he might 

maintain a Sci. Fa. for the Damages and Coſts, they would give no Opinion. Jon. 248. 3 

Judged, and ſaid this Recovery does not turn it to the proper Debt of the Huſband, as it would if 


the Baron and Feme recovered the proper Debt of the Feme. 


But if Huſband and Wife obtain Judgment i in Debt, and the Wife dies, 


Sch 370 the Huſband, without taking out Adminiſtration to her, may have a Sei, 


844. Fa. for by the Judgment i it is become a Debt to him. 


3 Mod. 188. 
2 Leon. 14. 4 Leon. 186. 


Salk. 116. If a Woman ine A Judgment i in Debt and or marries, and 41 


pl. 9. Huſband and Wife ſue out a Sci. Fa. and thereupon have an Award of 
Feedier v. Execution, though the Wife dies, yet the Huſband (without taking out 
Greſtem, Adminiſtration) may have Execution upon the Judgment, for the Award 
ry upon the Sci. Fa. attached in the Huſband, and ſhall ſurvive, though ob- 
8 ' jected, the Award on the Sci. Fa. made no Alteration, becauſe the 4 


| Shih it ap- cution muſt be on the firſt Judgment. 


pears the 
Vear expired before the Sci. Fa. taken out, and ſaid by Helt Ch. I. that the Debt was attached to 
him jointly with his Wife: So that although the Award of the Execution did not alter the Nature of 


the Debt, yo it altered the Property. Carth, 418. Skin. 682. pl. 2. S. C. 


Carth. 30. If a Judgment in Debt is obtained againſt a Feme Sole, who 8 


_ 116. marries, and then a Sci. Fa. is thereupon brought againſt Huſband and 


| 58450 186. Wite, and after two Nib1ls returned, Judgment is given that the Plaintiff 


Comb. 103. ſnall haye Judgment againſt them, and the Wife dies, the Huſband ſhall 


Skin. 682. be liable to this Execution. 
pl. 2. Obrien 
v. Fam. 


7: Sei Fa. againſt Bail. 


Moor 432. A Sci. Fa. is the uſus}- and proper Rete dy againſt the Bail when 
Cro Eliz. Judgment hath been obtained a gainſt the Principal, and no Satisfaction 


. made by him; and this is founded on a Record, to wit, the Act of the 
vid. Title Court | in admitting the Party to Bail, and the judgment againſt him; 


Pail, Letter but it muſt appear that the Party bimſelf hath not fatisfied the Judgment; 
(D). and hence it hath become a ſettled Rule that there muſt be (a) a Capias 
0% That it returned againſt the Principal before the Sci. Fa, 18 to iſſue n the 
muſt be Ba il. | == | 


awarded 


withia the Year, elſe not tl a Sci. Fa. againſt the Principal. 2 Jo. — — neceſſary to recite 
it in the Sci. Fa. Cro. Jac. 97. | 


And the Courle i is, to get the Sheriff to return Non eſt inventus on the Ca. S. 


Sill. 103. If there is judgment againſt A, to account, and Manucapiors found 
by him to — before Auditors aſſigned, no Sci. Fa. lies hy” the 
anu- 


| S8 1 - FA GC E203 
Manucaptors or Bail without a Certificate from the Auditors to the Court, 
that he hath not conformed ; for the Auditors are Judges of the Cauſe, 
and may excuſe the Non-appearance, and may appoint a ſhorter or longer 
Day for the Party to appear, as they think fit. | 
In a Sci. Fa. againit Bail, they cannot plead, that the Principal died c;o. Jac. 
| before the Scz. Fa. iſſued {b), but they may plead, that the Principal died 163. 
(c before the Return of the Capias againſt him; ſo they may plead, that Hutt. 47. 
the Principal died before any Judgment againſt him, becauſe they cannot (5) Cro. Jac. 
havea Writ of Error to reverſe that Judgment. . 175. 
. | 2p | ex | Poph. 186. 
Winch 61. Stil. 324. 2 Mod. 28, 308. (c) But if he dies after the Return of the Copies, this 
will not excuſe the Bail. Rol. Abr. 336. | | 


If the Principal ſurrenders himſelf, or the Bail render him up, this will Moor 888. 
diſcharge the Bail, and may be pleaded to the Sci. Fa. but ſuch Surrender Leon. 88. 
or Render are not ſufficient, unleſs the Plaintiff or his“ Attorney have No- . 
tice of it; and this is required, that the Plaintiff may, if he pleaſes, charge *Page 421 
him in Execution ; alſo that he may not be at any further Trouble or | | 
Charge in proceeding againſt the Ball. | 

In a Sci. Fa, by the Executor of the Plaintiff, upon a Judgment againſt Cro. Jac. 
the Principal, the Defendant pleaded that the Teſtator ſued Execution by 1 
Sci. Fa. againſt the Bail, and had Judgment and Execution awarded againſt ED = 
them ; and it was held no Plea, becauſe not ſhewed the Plaintiff was fatis- my 
fed by the Execution againſt the Bail; for otherwiſe, without Satisfaction, 

he may always charge the Bail. : | 
If one be Bail for A. B. C. and D. and before the Return of the ſecond 


Sci. Fa. the Plaintiff takes A. in Execution, yet the Bail are not diſcharged erg 8 
n ' ; 3 Ay 2 . , . 315. 
as to the other three, for they undertook to bring in all four f. 2 Mod. 312. 

| | ts: c | ON NE Jon. 75. 
Aſtry v. Balard. 


+ Scire Facias againſt Bail in Error, on a Judgment for Damages muſt be to ſhew cauſe why Plain- 
tiff ſhould not have Execution of the Debt aforeſaid (the ſpecific Sum in the Recognizance) not of 
the Damages. Barlo v. Evans, T. 18 Geo. 2, Will. 98. | 


. - — 


6 


D) The Fozm of the Writ and Pꝛoceedings, and 
— 88 it mult purſue the Mature of the origi⸗ 
nal Action. ! e 


II is ſaid that a Sci. Fa. being a Judicial Writ, ſhall not abate for Lucas 270. 
want of (4) Form; and that therefore where the Words (e) Si ſibi 40 dee 
viderit expedire were left out in a Sci. Fa. yet the Writ was held fut- Backer held 
| ficient. SN, | naught. 

” Sid. 406. (e) 3 Keb. 190, cent. 2 Lutw, 1281. 


Alſo it hath been agreed, that wherever an Original was amendable, 6 Mod. 263. 
there a Sci. Fa. would be fo ioo, and that a Diſcontinuance herein by the Lucas 288, 
Demiſe of the King is aided by the Statute 1 Ann. cap. 8. | * 

If the Bail ſues an Huditia Querela, and a Sci. Fa. thereupon, which re- Rol. Abr. 
Cites the Audita Querela and the Capias againſt the Principal, and the Re- 199» 797- 
turn thereupon, which Capias was awarded tempore reginæ Eliz. and the 7: 
Sci. Fa, is recited to be per breve dominæ. Reginæ Angliæ n de 

| BG non” | , airect, 


$C1TE r e 
6. By and againft Huſband and Wife. 


If x Woman, Executrix to 7 S. marries, and the Huſband and Wit, 
bring an Action of Debt upon an Obligation in the Right of the Wiſe 
as Executrix to J. S. againft F. D. and have Judgment againſt him to 
recover the Debt with Damages and Coſts, and after the Wife dies he. 

*Page 420% fore Execution ſued, the Huſband ſhall not have a Sci. Fa. upon this 
3 Judgment; for that he, though he was privy. to the Judgment, ſhall 
207, 227. not have the Thing recovered, but i it belongs to the . Executor 


Beaumont v. Or Adminiſtrator. 

Long, ad- | 

Judged z tho? objected the judgment was for the Coſts and Damages which velonged to the Huſband, 
tho? the Debt did not, and therefore the Sci. Fa. ſhould be maintained for the Damages ; but a Ki. 
Fa. being as well for che Debt as Damages, it was held not maintainable; and whether he might 
maintain a Sci. Fa. for the Damages and Coits, they would give no Opinion. Jon. 248. S. C. ad- 
Judged, and ſaid this Recovery does not turn it to the proper Debt of the Huſband, as it would if 
the Baron and Feme recovered the proper Debt of the Feme. 


5 But if Huſband and Wife obtain Judgment in Debt, and the Wife dies, 
85 7 the Huſband, without taking out Adminiſtration to her, may have a Sci, 
844 Fa, for by the Judgment it it is become a Debt to him. 

3 Mod. 188. 
2 Leon. 14. 4 Leon. 186. 


r 
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Salk. 116. If a Woman obtains a judgment in Debt and after marries, and the 
pl. 7. Huſband and Wife ſue out a Sci. Fa. and thereupon have an Award of 
Moodier v. Execution, though the Wife dies, yet the Huſband (without taking out 
Greſbem, Adminiftration) may have Execution upon the Judgment, for the Award 
3 upon the Sci. Fa. attached in the Huſband, and ſhall ſurvive, though ob- 

5 18 jected, the Award on the Sci. Fa. made no Alteration, becauſe the Exe- 


obich it ap · cution muſt be on the firſt Judgment. 
pears the 
Year expired before the Sci. Fa. taken out, and ſaid by Hel Ch. J. that the Debt was nike * 
him joiatly with his Wife : So that although the Award of the Execution did not alter the Nature of 
the Debt, yet It altered the Property. Carth. 418. Skin. 682. pl. 2. S. C. | 
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Carth. 30. Tf a Judgment in Debt i is obtained againſt a Feme Sole, who ds 
Salk. 116. marries, and then a Sci. Fa. is thereupon brought againſt Huſband and 
by Fav 186. Wite, and after two Nihils returned, Judgment is given that the Plaintiff 
Comb. 103. hall haye Judgment againſt them, and the Wife e the Huſband ſhall 


Skip. 682. be liable to this Execution. 
pl. 2. Obrien ö 


v. Kam, 


7. Sei. Fa. againſt Bail. 


Moor 432. A Sci. Fa. is the uſual kt proper Reine dy 0 the Bail when 
Cro Eliz. Judgment hath been obta ined againſt the Principal, and no Satisfaction 
542 made by him; and this is Founded on a Record, to wit, the Act of the 
ev. 22% 
& vid: Title Court: in admitting the Party to Bail, and the judgment againſt him; 
Bail, Letter but it muſt appear that the Party himſelf hath not fatisfied the Judgment; 
(D). and hence it hath become a {ettled Rule that there muſt be (a) a Capias 
(s) That it a againſt the . before the Sci. Fa. is to > ous againſt the 
muſt be il. j 
awarded 5 | 
within the Year, elſe not till a Sci. Fa. againſt the Principal, 2 Jon. g96,——Not neceſiary to recite 
it in the Sci. Fa. Cro. Jac, 97. h 


And the Courſe js, to get the Sheriff to return Non eff inventus on the Ca. Sa. 


Siil. 16. If there is Judgment againſt 4. to account, and Manucaptors found 
by him to N before Auditors afligned, no Sci. Fa. lies againſt the 
Manu- 
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Manucaptors or Bail without a Certificate from the Auditors to the Court, 
that he hath not conformed; for the Auditors are Judges of the Cauſe, 
and may excuſe the Non-appearance, and may appoint a ſhorter or longer 
Day for the Party to appear, as they think fit. | | 

In a Sci. Fa. againit Bail, they cannot plead, that the Principal died cro. Jac. 
before the Sci. Fa. iſſued (5), but they may plead, that the Principal died 163. | 
(c) before the Return of the Capias againſt him; ſo they may plead, that Hutt. 47. 
the Principal died before any Judgment againſt him, becauſe they cannot \ Cro.Jac. 
have a Writ of Error to reverſe that Judgment. Moos 175. 

| | 5 6 | Poph. 0 
Winch 61. Stil. 324. 2 Mod. 28, 308. (c) But if he dies after the Return of the 3 
will not excuſe the Bail. Rol. Abr. 336. | | | | 
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If the Principal ſurrenders himſelf, or the Bail render him up, this will Moor 888. 
diſcharge the Bail, and may be pleaded to the Sci. Fa. but ſuch Surrender Leon. 58. 
or Render are not ſufficient, unleſs the Plaintiff or his“ Attorney have No- Bulf. 260. 
tice of it; and this is required, that the Plaintiff may, if he pleaſes, charge P age 421 
him in Execution; alſo that he may not be at any further Trouble or 
Charge in proceeding againſt the Bail. 

In a Sci. Fa. by the Executor of the Plaintiff, upon a Judgment againſt Cro. Jac. 
the Principal, the Defendant pleaded that the Teſtator ſued Execution by 245 _ 
Sci. Fa. againſt the Bail, and had Judgment and Execution awarded againſt eee 5 
them; and it was held no Plea, becauſe not ſhewed the Plaintiff was ſatis- : 
fied by the Execution againſt the Bail; for otherwiſe, without Satisfaction, 
he may always charge the Bail. 


If one be Bail for A. B. C. and D. and | before the Return of the ſecond _ 
1 Lev. 195. 


Sci. Fa. the Plaintiff takes 4. in Execution, yet the Bail are not diſcharged vent. 318. 
as to the other three, for they undertook to bring in all four T7. 2 Mod. 312. 

| | | SE 21 Jon. 76. 
Aſtry v. Balard. 


+: Scire Facias againſt Bail in Error, on a Judgment for Damages muſt be to ſhew cauſe why Plain- 
tiff ſhould not have Execution of the Debt aforeſaid (the ſpecific Sum in the Recognizance) not of 
the Damages. Barleav v. Evans, T. 18 Geo. 2, Will, 98. | 


— 


g * 


(D) The Foꝛm of the Writ and Pꝛoceedings, and 
you 15 it muſt purſue the Mature of the origi⸗ 
nal Attton, | 


I is faid that a Sci. Fa. being a Judicial Writ, ſhall not abate for Lucas 270. 
want of (4) Form; and that therefore where the Words (e) Si fibi roam 
viderit expedire were left out in a Sci. Fa, yet the Writ was held fut- Faciee held 
ficient. | | | Des | | naught. 
” 8 Sid. 406. (e) 3 Keb. 190. cent. 2 Lutw. 1281. 


Alſo it hath been agreed, that wherever an Original was amendable, 6 Mod. 263. 
there a Sci. Fa. would be fo too, and that a Diſcontinuance hetein by the Rene 255, 
| Demiſe of the King is aided by the Statute 1 Ann. cap. 8. | * 

If the Bail ſues an Audita Querela, and a Sci. Fa. thereupon, which re- Rol. Abr. 
Cites the Audita Querela and the Capias againſt the Principal, and the Re- 199,757. 
turn thereupon, which Capias was awarded tempore reginæ Elis. and the gie; 
Sci. Fa, is recited to be per breve domine. Reginæ Angliæ . de 

Ne „ N . dire, 


CT REI pet 
S. direct, which is to the Sheriff of the King that now is, this is Error by 
(a) By the is the Common Law, but is (a) now amendable. wp 


Eliz. cap. 14. | | 53 | | 8 3 5 
no Judgment to be ſtaid or reverſed after Verdict for want of Form in any Judicial Writ; for which, 
vide Cio. Jac. 89, 162, 372. 2 Sid. 7. 12. Vent. 105. N STE 2 
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6 Mod. 263, But where in Ejectment there was Judgment for two Meſſuages, ang 
319. Hilf after a Year a Sci. Fa. upon it recited a Judgment of one Meſſuage only; 


A | 5 1 þ oy Nul tiel record being pleaded, it was moved to amend it, but denied, 
q | | for the Court held, that the Writ was good, for aught appeared on the 
$3: | PF0ace of it, and that if there were a Judgment for one Meſſuage, this 
1 would be a good Writ to revive it; fo being good in itſelf, though not 

| | appoſite to this Purpoſe, to amend would be to make a new Writ, or to 
Wh alter a good Writ, and fit it to another Purpoſe ; and to amend this Writ 

— 14 | would falſify the Defendant's Plea, which was good at the Time when 
1 ; pleaded ; but if the Fault had appeared in the very Writ, it might be 
Wy | amended ; and for his Expedition the Plaintiff took another Writ, which 

— 114 BE, the Court held he might do without getting this quaſhed ; for if this Writ 
ms - des, then it is not the ſame Cauſe. Se 
"WY ' Salk. 52. pl. So in a Sci. Fa. on a Judgment, and by Miſtake in the Sci. Fa. the 
14 Ad ver Plaintiff's Name was put for the Defendant's, Sir Rhadulphus for Jacobus; 
191 uh e. and it was moved to amend it, being the Fault of the Clerk, but de- 
14 Page 422 * nied per Cur. for the Writ does not appear to us to be wrong, aud there 


| may be ſuch a Judgment for aught we know. 
Latch 112. It js faid that a Sci. Fa. is in Nature of a Bill in Chancery, and that the 
ſame Certainty is not required therein as by the Common La-. 
Hill. is & In a Sci. Fa. upon a Judgment in, the Upper Bench before Oliver Lord 
16 Car. 2. ia Protector of the Commonwealth of England, Scotland and Ireland, and 
B. R. Duaꝶ the Dominions thereunto belonging, Wc. the Sci. Fa. was Coram Oli uero 
. 495 domi no nuper protectore only; Mul tiel record was pleaded; and if this 
Sid. 173, Was a Variance between the Sci. Fa. and the Record, was the Queſtion. 
Keb. 648. Twiſden held it variant, in that there might have been another Judgment 
8. C. Coram domino protectore only; and faid, the Act for Confirmation of Judi- 
cial Proceedings confirms them, and makes them Records only under that 
Stile; but the other Judges held that this was no material Variance; and 


that in a Sci. Fa. it was not neceſſary to ſet forth the Stile of the King at 


1 large. | 5 | | | 5 
2 Inſt. 450. By the Statute Weſtm. 2. 13 Ed. 1. flat 1, cap. 45. there ſhall be no 
 Effoin nor Protection in a Sci. Fa. but Aid, Age and Receit ſhall be 
granted ; for the Words So/emnitates curiæ are to be underſtood the. 
ſolemn Judicial Proceedings of the Court, but extend not to the 
Right of the Party to have his Age, or to be received, or to have Aid 
of another. 5 5 | | 5 5 85 
6 Mod 68. A Sci. Fa. to revive a Judgment againſt an Executor, mentioned firſt 
J-wonv. a Day of Appearance Coram nobis ubicunque, but after gave a Day to the 
Turner, Party to appear ad pred. diem apud Weſtm. and it was moved to amend 
it; but the Court ſaid, that it being in the Writ they could not do it of 
Grace or Favour, but would give Day to ſhew Cauſe why it ſhould not 
be amended ex merito fuſtitiæ; but the Plaintiff for his Expedition moved 
to quaſh it. TE 5 
| I two Nihils are returned on a Sci. Fa. this amounts to a Warning. 
254 112 There muſt be two Nihils or a Scire Feci returned upon a Sci. Fa. fer 
elv. 88. NN . - | 
er vid. Skin, two Nibils amount to a Garniſhment. | It 


633. [where | | 3 | 1 | | | 

11515 4 to be the conſtant Practice of B. R. to ſue both the Scire Facias's at once, in regard that 
there oueht to be a full Time between the Date of the ſecond Scire Faciat, and the Return of it; 
but by a Rule of Court E. c. Geo. 2. Every Scire Faciat, of which Notice ſhall be given to the De- 
fendant or Defendants named in ſuch Writ, ſhall be delivered to the Sheriff to whom directed, or left 
| * | 7 | | at 
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JFF 


mains of Record 1. 


or Tork, at the Election of the Party. 


SCI RE V 


' Tt hath been adjudged, that in a Scire Fa, it is ſufficient that there be Tank ach; 


{1) 1c Days incluſive between the Teſte of the Writ of the firſt Sci. Fa. 
2 Return of the ſecond. | ws 599. 
et wir 7 


226. Py Eliz. 738. (a) Where there was but 14 Days between the Teſte and Retura of the 


Fei. Fa, and the Court held it aided by che Statute 1) Car. 2. c. 8. Lutw. 26, 


| But where two Sci. Fa. were taken out with the ſame Teſte, but dif-6 Mod. 86. 
ferent Returns, the one returnable in Quinden. Hill. and another Craſtin. Per Cur. 


pur. though there were different Returns and at convenient Diſtances, yet 


becauſe they were actually taken out at one 'I ime, it was :djudgzed wrong; 


for thus the Party would loſe the Benefit of two Sci. Fu. which the Law 


ives him. | | | 
; It is a general Rule, that the Sci. Fa. muſt purſue the firſt Action; and Cro. Jac. 
therefore where an Action of Debt was brought in Cumberland, and 331. 


Judgment had by Confeſſion, and a Sci. Fa. brought thereon againſt the ye 2 


Lxecutor in Middleſex, this was held to be erroneous, though the Con- A 


ſeſſion was at +4 rms and and that the Sci. Fa, ought to have been Si Eduard 
brought in Cumberland. | | 


E „„ | Muſgrave. 
On a Recognizance taken in B. R. the Sci. Fu. muſt be brought in 2 Salk. 1 


Middleſex, for the Recognizances there are not 8 by the Cap- pl. 10. 
tion, but by their being entered of Record in the 


-ourt. So it is of 
i | | | | | riſen' Practice of K. B. 283, &c. 


But on a Recognizance in C. B. the Sci. En. may be laid in the County 2 Salk. 600. 


where the Captain was, or in Middle/ex where 'tis filed; for 'tis a Record pl. 10, 
| But for this 


by the Caption, and becomes immediately obligatory, and therefore may Diverſi 

be brought there; and 'tis alſo filed at Meſiminſter in C. B. and there re- vide Stil. 9. 
5 | 4 5 | All. 12. 

Hob. 195. 


I Yide Harriſon's Practice of C. P. 311, &c, 


* Alſo though regularly the firſt Sci. Fa. upon a Recognizance to have *Page423 
Execution, ought to be in the County where it was acknowledged; yet, Cro. Car. 


if it be returned that he hath no Lands there, that no Heir can be found, 313. 
or that the Party is dead, a Teflatum Sci. Fa. may ifſue to any other County 


where the Party ſurmiſeth that there are Lands. 
| It hath been reſolved that a Sci. Fa. on a Recognizance of Bail taken 2Lutw.1287 
by Commiſſioners in the County of 7orz, may be brought in Middleſex Redman v. 
| Win ford. 
If there be a judgment in Debt again A. and B. one Sci. Fa. will not Salk. 598. 
lie thereon againſt the Heir of B. and another againſt 4. for the pl. 1. 


Sci. La. ought to purſue the Judgment, and that being joint, ſo ought 8 195- 


the Sci, Fa. to be, for otherwiſe there would be ſeveral independent g4;. 82. 


Suits. pl. 24. 


* 


de e was 
1 98 n 
— es, 2 
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at his Office four Days before the Return of ſuch Writ exc/u/ive of the Day on which ſuch Writ is re- 


turnable.— By the ſame Rule every firſt Writ of Scire Facias on which a Nichil ſhall be returned, 


ſhall be delivered to the Sheriff, or left ip his Office ſemetime before the Return of ſuch Writ, —— 
Alſo every Writ of alias Scire Facias ſhall be delivered to the Sheriff, or left in his Office four Days 


excluſive beſore the Return of ſuch Wiit, Yide Harriſon's Pradtice K. B. 258, Cc. ] 


(E) Pleadings— 
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(E) Pleadings to a Sci. Fa. 


Lit. Sect. Sci. Fa. whether conſidered as an Original or Judicial Writ, is an 
506. Action, and ſuch as the Defendant may (2) plead to; and there. 
Co. Lit. 291. fore it is held, that a Releaſe of all Actions, or all Executions, is a good 
6 A IF Bar to a Sci. Fa, So in a Sci. Fa. on a Fine, a Releaſe of all Actions is 
mayplead in 4 Piea in B N as N 0 

Bar or A- 800 ea in 135 


batement to 


a Sci. Fa. as well as to other Actions. The Plea in Bar is always concluded by an Executis mon, 28 in 
other Caſes by an Actio non. Lucas 112. Velv. 218. 1 | ENS 


Cro. Eliz. But the Defendant cannot regularly to a Sci. Fa. to have Execution of 
283. a Judgment, plead that which might have been pleaded to the original 
Alen v. Action; as where HA. as Adminiſtrator to FJ. S. by Virtue of Adminiftra- 
tion granted to him by the Archbiſhop of Canterbury, brought Debt 
againſt B. and had Judgment to recover, and after the Year brought a 
Sci. Fa. on the judgment; the. Defendant pleaded, that the Inteſtate 
died in London, and had not bona notabilia in divers Dioceſes, and that 
after the Judgment the Biſhop of London committed Adminiſtration to 
the Wife ; and upon Demurrer it was held, that this was a Matter he 

could have pleaded before, and that it was annulling the Record, which is 
not ſufferable. 1 „ | | | | 
Sid. 182. So where in a Sci. Fa. on a Judgment the Defendant pleaded the Sta- 
tute of Uſury, and it was held no Plea, becauſe he ſhould have pleaded 
| it to the original Action. 1 55 3 | . 
Salk. 2 pl.. So if a Sci. Fa. be brought on a Judgment in Aſſiſe for the Office of 


2 Ld. Raym. Marſhal, the Defendant cannot plead, that the Plaintiff was an alien 


55 — Enemy, for this was pleadable to the Aſſiſe; and as he admitted the 


Sutten, Plaintiff able to have Judgment, he cannot now diſable him from having 


Execution. „ | 5 : 
Salk. 600. But a Diverſity is held between a Sci. Fa. upon a Judgment in Debt and 
12 Mod. 499. in Ejectment, and that in the laſt a Stranger may controvert the original 
Title, but thoſe that claim under the Judgment are eſtopped and bound 

It. --- LE | | | 


Dyer 377.2. In a Writ of Annuity for an Annuity granted to a Seneſchal for hold- 


ing Courts, there was Judgment for the Annuitant, who brought a Sci. 

Fa. for Arrearages incurred after the Judgment; to which the Defendant 

| pleaded, that the Seneſchal, though often requeſted, refuſed to hold any 
Court, and this was held a good Plea. „„ 

page 424 * The Sheriff levied the Debt on the Defendant's Goods, but did not re- 
Golof, 170. turn the Writ; whereupon the Plaintiff brought a Sci. Fa, againſt the 


 Fiev. Belton, Defendant to ſhew Cauſe why he ſhould not have Execution on the fame 


wide Title 
Execution. 


Judgment; to which the Defendant pleaded, that the Sheriff had levied 

the Debt on his Goods, c. and this was held a good Plea. 5 
2 Lev, 119. But where to a Sei. Fa. on a Judgment the Defendant pleaded, that 

Kestliby v. the Sheriff had levied Part upon a Fi. Fa. and that after it was agreed 

Hales, between the Plaintiff and Defendant, that the Defendant ſhould pay the 
Under Sheriff 10 J. in full Satisfaction for the Reſidue, and that he paid 

it accordingly; and on Demurrer the Plea was held inſufficient, Pay- 

ment being no Plea in Debt upon a Bill obligatory ; a fortiori not in Debt 

upon a Judgment of Record.  ' 9 5 

But now by the 4 & 5 Ann. cap. 16. ſect. 1 2. it is enacted, That where 

an Action of Debt ſhall be brought upon any ſingle Bill, or where 

. « Debt or Sci. Fa. ſhall be brought on any Judgment, if the Defendant 

*« hath paid the Money, ſuch Payment may be pleaded in Bar.“ _ b 


„ i n f FACLLS 

It ſeems agreed, that a general Non-tenure is not a good Plea to a Sci. 2 Rol. R 
Fa. upon a Judgment in aP erſonal Action, becauſe it falſifies the Sheriff's 54. * 
Return; but that in a Sci. Fa. to have Execution of a judgment in a Real Cro. Eliz. 
Action, one may plead Mon- tenure againſt the Return of the Sheriff, be- 150 | 
cauſe of the high Regard the Law has to the Freehold. — 134. 


| 2Ld. Raym. 
854. Salk, 40. pl. 9. 2 Salk. 679. pl. 7. 


But a ſpecial Mon- tenure may be pleaded to a Sci. Fa. upon a Judg- Owen 134. 

ment in a Perſonal Action; as to a Sci. Fa, on a judgment for Debt or 3 Lev. 20g. 
Damages againſt Tenant for Years, he may plead that he has only a 

Term for Years, | „ | | 

If one Jointenant 1s returned, he may plead that another is Tenant of 2 Rol. Rep. 
a Moiety. & . SES Eg 84. vide ſus 


pra. 


$ Judgment on a Scire facias cannot give Damages for Delay of Execution; but if it does, it may 
de reverſed for that, and affirmed pro reſiduo. Henriques v. Dutch Weft-India Company; on Error 
in B. R. T. 2 Geo, 2,—— firmed in Parliament, Anno 1730. Stra. 807. Ld. Raym. 1532, —— 
But if it is found that Plaintiff is damnified, and put to Coſts to 6 d. it is well; for it is only meant 


as a Foundation for the Coſts de incremento. Damages may mean Coſts. Knox v. Caſtello, M. 6 


Geo. 3. 3 Burr. 1789. 


5 


S EQUESTRATION. 


' (4) The Nature and firſt Introduction of ſuch 
__ Paoceſs. 425. 5 TE” 
(B) Jn what Caſes to be awarded, 426. 


And herein, 


I. Againſt what Perſons. 426. 
2. To what Places. 426. | 
3. What Eſtate or Intereſt ſhall be liable to a Sequeſ- 
tration, and for what Time. 426. 


(C) Df the Power and Duty of the Sequeſtra⸗ 
LE 078. 427. 5 5 5 | 
(D) Sequektration, when determined. 428, 


(A) The 
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EE QUESTRATTON:. 


*Page425* (A) The Nature and firſt Jntroduition of ſuch 
e 


iz Sequeſtration out of Chancery is grounded on the Return of 
(a) There A the (a) Serjeant at Arms, wherein it is certified that the De. 
mult be a fendant had ſecreted himſelf ; and therefore this Proceſs iſſues, 
Serjeant at and gives Authority and Power to the Sequeſtrators (who are Perſons of 
Arms after the Plaintiff's own naming) io enter upon and ſeiſe his, the Defendant, 


e won. Real and Perſonal Eſtate. 


miſſion of | : | £ | 
Rebellion before a Sequeſtration can iſſue; and the Reaſon hereof is, that the Court will not iſſue 
Proceſs upon the whole Lands and Goods of the Defendant, *till one of its own Officers ſee that the 
Defendant do totally diſappear. Vide Preced. Chan, 549, &c. | . 


Cro. Eliz. It appears that there were great Struggles between the Common 
3 5 Law Courts and Courts of Equity before this Proceſs came to be 
Wass, eſtabliſned; the former holding that a Court of Conſcience could only 
(6) Mod. give Remedy in Perſonam, and nox in Rem (C); that Sequeſtrators were 


259, Treſpaſſers, againſt whom an Action lay; and in the Caſe of (c) Colſton 


But 2 Mod. v. Gardener the Chancellor cites a Caſe, where they ruled, that if a Man 


258, That killed a Sequeſtrator in the Execution of ſuch Proceſs, it was no 


theChancel- 
lor having Murther, 


iſſued ſuch . ED. | | - 
Sequeſtration, it will be as binding as any other Proceſs according to the Rules of the Common Law. 
(c) 2 Chan. Ca. 44. | | | | | 


Will. Rep. But theſe were ſuch bloody and deſperate Reſolutions, and ſo much 
(6265) je againſt common Juſtice and Honeſty, which requires that the Decrees 
p44 an. Ca of this Court, which preſerved Men from Deceit, ſhould not be ren- 
| dered illuſory, that they could not long ſtand; but this Proceſs got the 
better of theſe Reſolutions on this Ground; iſt, That the extraordinary 
| Juriſdiction might puniſh Contempts by the Loſs of Eſtate as well as Im- 
priſonment of the Perſon, becauſe that Liberty being a greater Benefit 
than Property, if they had a Power to commit the Perſon, they might 
take from him his Eftate, till he had anſwered his Contempts, 2dly, Io 
ſay that a Court ſhould have Power to decree about Things, and yet 
ſhould have no Juriſdiftion in rem, is a perfect Soleciſm in the Conſti- 

| tution of the Court itſelf. 1 85 
Chan, Ca. It has been ſaid, that the firſt Inſtance of a Sequeſtration aſter a De- 
cree was Sir Thomas Read's Caſe in Lord Coventry's Time, and that it was 


92. 
2h. Ca. 44. afterwards awarded in Chancery in the Caſe of Hyde v. Pitt, 1666, and 


affirmed in Parliament, and by the Court of Exchequer, Gnawus v. 
Fountaine, 1687, and ſince, without Scruple ; the Doubt formerly was, 
that Lands were not liable to Execution before the Statute Wejtm. 2. 
(13 Ed. 1. ft. 1.) cap. 18. „ 5 
Vera, 421. In Vernon's Reports it is ſaid that Sequeſtrations were firſt introduced in 
| Lord Bacon's Time, and then but ſparingly uſed in Proceſs, and after a 
| Decree to ſequeſter the Thing in Demand only. 


2 (B) Jn 


8 E A UE r 


herein, 
1. Againſt what Perſons. 


Sequeſtration niſi is the firſt Proceſs againſt a Peer or Member of the wy Rep. 


| | : h 2 Chan. Ca. 61, 
138. S. P.—A Sequeftration granted againſt an Infant Peer. 2 Chan. Ca. 163,—That formerly an 
Attachment lay, Comb. 62.—That it muſt be founded upon a proper Affidavit, being a Judicial Act 
of the Court. Eq. Rep. 178. 


A Sequeſtration is alſo the firſt Proceſs againſt the menial Servant of a Will. Rep. 
Peer, within the Words and Meaning of the Statute 12 F 13 W. 3. cap. 3.535: Pl. 155. 
for that otherwiſe ſuch Servant would have greater.. Privilege than his 
Lord. Eo | | 
If there be a Sequeſtration niſi againſt a Peer for want of an Anſwer, Will. Rep. 
and the Peer puts in an Anſwer, that is inſufficient, yet the Order for a 388. Pl. 117. 
| Sequeſtration ſhall not be abſolute, but a new Sequeſtration 10. 


2. To what Places. 


Notwithſtanding the ſuperintendant Power of the Courts in this King- Vern. 56. 
dom over thoſe in ſreland, and what is ſaid in ſome of our Books, it ſeems 2 Chan. Ca. 
to be now the better Opinion, that the Court of Chancery here cannot 169. 

| , l . Wil. Rep. 
award a Sequeſtration againſt Lands in Ireland, 261. pl. 65. 


It was faid that ſuch Proceſs had been awarded to the Governor of Will. Rep. 
North Carolina; but herein it was doubted whether ſuch Sequeſtration 261. pl. 65. 
ſhould not be directed by the King in Council, where alone an Appeal lies 
trom the Decrees in the Plantations, 


3. What Eſtate or Intereſt ſhall be liable to a Sequeſtration, and from 
| | what Time, | : 


Copyholds may be ſequeſtered, though not extendible at Common Lay 2 Chan. 
or the Statute of Weſtm. 2. (13 Ed. ſt. 1.) for Courts of Equity have Ca 45. 
poteſtatem extraordin' et abſslutam ; but it ſeems a Doubt whether ſuch a 
Sequeſtration can be revived againſt the Heir of the Copyholder, which vide Bernd. 
ariſes from the Difficulty of obliging the Lord to admit, and depriving the 431. 

Lord of his Fine, c. upon the Death of his Tenant. | | | 
A Sequeſtration out of Chancery is more effeQtual than an Execution by Caſes in 
Fieri Facias at Law; for, a Sequeſtration may be againſt the Goods, LordTalber's 
though the Party is in Cuſtody upon the Attachment; whereas in Law, i * 

a Capias ad Satis faciendum is executed, there can no Fi. Fa. iſſue. 
Where the Sequeſtrators ſeiſe the Real Eſtate of the Party, any Tenant 
or other Perſon who claims Title to the Eſtate ſo ſequeſtered, either by 
Mortgage, Judgment, Leaſe or otherwiſe, who hath a Title Paramount 
to the Sequeſtration, ſhall not be obliged to bring a Bill to conteſt ſuch 
Title, but he ſhall be let in to conteſt ſuch a Title in a ſummary 


Way. | 5 
| | * | He 


*(B) In what Caſes to be awarded: And *Page426 


Houſe of Commons. | 2336. pl. 117. 
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S E QU ES TR AT ION. 
He may move by his Counſel as of Courſe to be examined pro Intereſe 
Juo; and in this Caſe the Plaintiff is to exhibit Interrogatories in 


»Page 327 order to examine him for a Diſcovery of his Title to the Eſtate, 


Fide Com. 


712. 
Will. Rep. 
308. 


Vern. 58. 


Vero. 248. 


- 


Vera. 161, | 


Will. Rep. 
307. 


3 Ch. Rep. 


Barnard. 
Rep. 212, 
in Scacc. 


and he muſt be examined upon ſuch Interrogatories accordingly ; and the 
Maſter muſt ſtate the Matter to the Court, and the Parties may enter into 
Proof touching the Title to the Eſtate in Queſtion ; and when the Maſter 
hath ſtated the whole Matter, the Court proceeds to give Judgment therein 
upon the Report; and if it appears that the Party who is examined ro 
Intereſſe ſus hath a plain Title to the Eſtate, and is not affected with the 
Sequeſtration, then 1t 1s to be diſcharged as againſt him, with or without 
Coſts, as the Court ſhall determine upon the Circumſtances of the Caſe, 
and fo wice werſa. | 


'The Sequeftration binds from the Time of awarding the Commiſlion, and 


not from the Time of executing it and its being laid on by the Commiſſion- 


ers only; for if that ſhould be admitted, then the inferior Officer would 
have Ligandi et non Ligandi poteſtatem. | 


-» 


ee, | 


(C) Df the Power and Duty of the Sequeſ- 
'_- +. rats... gt 


HE Sequeſtrators are Officers of the Court, and as ſuch are de- 
meanable to the Court, and are to act from Time to Time in the 
Execution of their Office as the Court ſhall direct; they are to account for 
what comes to their Hands, and are to bring the Money into Court as the 


Court ſhall direct, to be put out at Intereſt, or otherwiſe, as ſhall be 


found neceſſary; but this Money is not uſually paid to the Plaintiff, but 
is to remain in Court till the Defendant hath appeared or anſwered and 
cleared his Contempt, and then whatſoever hath been ſeiſed ſhall be ac- 
counted for and paid over to him; however the Court hath the whole 
under their Power, and may do therein as they pleaſe, and as ſhall be 
moſt agreeable to the Juſtice and Equity of the Caſe. 

The Plaintiff's Counſel may move and obtain an Order for the Tenants 
to attorn and pay their Rents to the Sequeſtrators, or for the Sequeſtrators 
to ſell and diſpoſe of the Goods of the Party, and to keep the Money in 
their Hands, or to bring it into Court, as ſhall be moſt adviſeable and 
diſcretionary, and fitting for the Court to do. =. 

Sequeſtrators on metne Proceſs are accountable for all the Profits, and 
can retain only ſo far as to ſatisfy for Contempt. | 5 
If Sequeſtrators, having Power to ſell Timber, diſpoſe of 7000. worth, 
and only bring 2000. to Account, they, as Officers and Agents of the 
Court, are reſponſible, and not the Plaintiff, _ | 

A Sequeſtration is in Nature of a Levari at Common Law, and the 
Party ſequeſtering has neither 7us in rem vel in re; the legal Eſtate of the 
Premiſſes remaining in every Reſpect as before. | | | | 

Sequeſtrators being in Poſſeſſion of a great Houle in St. Fames's-Square, 
which was the Defendant's for Life, the Court ordered thæt the Maſter 
allow a Tenant for the Houſe, and the Sequeſtrators to make a Leaſe, and 
the Tenant to enjoy. 1 | 1 

It was moved, that the Irregularity of a Sequeſtration might be referred 
to the Deputy, which was taken out againſt the Defendant for not ap- 


pearing, by Reaſon of its being taken out ſooner than by the Courſe of 
the Court it could, and yet the Sequeſtrators had taken the Goods 
off the Premiſſes, and threatened to fell them; the Chief * | 

ISO TER | . ald 
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aid, that as to the Carrying the Goods off the Premiſſes, it was clear 
* the Sequeſtrators could do that, becauſe a Sequeſtration upon meſne*Pageg28 
| Proceſs anſwers to a Diſtringas at Law; but however, as to ſelling them, S 
the Court agreed in the preſent Cale it could not be lawful, and ſaid it 
had lately been ſettled on Debate; and obſerved further, that Courts of 
Equity could not authoriſe Sequeſtrators to ſell Goods even upon a Deeree 
till Lord Stamford's Caſe, which makes Decrees in this Reſpect equiva- 
lent to a Judgment; and even now, the Counſel ſaid, Sequeſtrators can- 
not ſell but by Leave of the Court; however, the Court ſaid this was a 
Matter proper for them to conſider upon another Occaſion, and therefore 
only referred the Irregularity of the Sequeſtration as to the Point of Time 
to the Deputy. : | | 1 | 
Lands were decreed to be liable to 5oool. per Ann. for the Life of A. 4 Feb 16. 
and a Sequeſtration and Injunction for the Poſſeſſion to that Purpoſe ; the & 17 Car. 2. 
Defendant againſt the Injunction enters upon the Lands, and receives this Con: Canes 
Profits to the Value of 1972/7. and thereupon was decreed to pay it; and. 
after the Death of A. it was decreed that the Sequeſtcation ſhould continue 
avainſt the Defendant for the Payment of that Money; and now the 
Defendant moved to have Liberty to fell Timber to raiſe Money for 
his Subſiſtence, alledging that the Sequeſtrators had only the Poſſeſſion and 
the Perception of the annual Profits by the Courfe of the Court, and 
therefore it could be no Prejudice to have this granted: But Sir H. Grim- 
„on, Maſter of the Rolls, refuſed ; for 1ſt, This invades the Decree 
which is for the quiet Poſſeſſion, which will be diſturbed it the Defen- 
dant enters to cut down Timber; 2dly, The Defendant not having per- 
formed the Decree by the Payment of the Money, he ſhall not receive any 
Favour from the Court whiltt he ſtands in Contempt; 3dly, If he will 
with the Sale of this 'Iimber pay the Plaintiff his Debt and fo diſcharge 
the Sequeſtration, there might be ſome Reaſon for it; but for him to raiſe 
Monies to other Purpoſes, he ſhall not be favoured ; and unleſs the Plain- 
tiff will conſent, be ſhall not have Liberty to fell. 
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(D) Sequeſtration, when determined. 


A Sequeſtration that iſſues as a meſne Proceſs of the Court will be diſ- Vern. 58, 
continued and determined by the Death of the Party; but, where a 
_ Sequeſtration iſſues in Purtuance of a Decree, and to compel the Execution 
of it, there though the fame be for a perſonal Duty, it ſhall not be deter- 
mined by the Death of the Party. e | 
A Sequeſtration againſt the Father who appeared to be only Tenant for Ch. Ca. 241. 
Life, and on his Death the Sequeſtration was diſcharged. 2Ch.Ca. 46. 
The Bill was to revive a Sequeſtration obtained againſt the Defendant's yern: 118. 
| Huſband for a perſonal Duty before his Intermarriage wiih the Defendant, 
and to avoid the Defendant's Eſtate in Dower in the Lands that were ſe- 
queſtered before the Marriage, it being inſiſted that thoſe Lands were fo 
bound by the Sequeſtration, and covered therewith, that the Defencant's 
Right of Dower could never attach them; but on a Demurrer to this 
Bill, the Demurrer was allowed ; and it was. ruled, that ſuch a Se- 
queſtration ſhould not bind the Feme who came in for. er Jointure 
or Dower ; but whether the Heir in Fee-Simple ſhould in ſuch Cafe 
have the Eſtate bound, and ſubje& to ſuch a Sequcſtration, or not, 
was doubted ;.and the Caſe not being before my Lord Keeper, he refuſed 
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giving * Opinion therein. 
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4 page 429 Afterwards this laſt Point came before the ſame Lord Keeper in ano. 
Verb. 166. ther Caſe, when his Lordſhip inclined to think that a Sequeſtration for a 


2 Peer Will. 
(62 1.) 


Perſonal Duty determined with the Death of the Party, and could not be 
revived againſt the Heir; but his Lordſhip took Time to conſider of it, 
and would be attended with Precedents. 

It ſeems to be now ſettled, that a Sequeſtration is a perfonal Proceſs, 
which abates by the Death of the Party; fo that ſuch Sequeſtration being | 
grounded on a Decree for a Debt or Perſonal Duty, cannot be revived 
againſt the Heir of the Defendant ; ; otherwiſe in thoſe Caſes in which the 
Heir is . 


SHERIFF. 


(A) The Nature of his Office. 430. 
(B) Tho are qualified oz exempt from ſerving. 431. 
3 - ppb of appointing him; and herein ok his 
ath. 
(D) That he 1 muſt attend his Office ſingly, and 
cannot execute any other, 434. 


(E) How long to continue in his Office, and by 
what determined. 434. 


(F) That he muſt be relldent in his County, and 


whether he hath any Juriſdiftion out of it. 435. 
(G) Cannot diſpoſe of his Bailiwick. 436. 


(H) Df the High Sheriff's Power and Duty in 


appointing an Under⸗ OT and other Depu⸗ 
ties: 4 4.30. 


And herein, 


Of the Under Sheriff, and in what Manner ap- 
© lee. 436. 


2. Of Covenants between the High Suerif, his Under 
Sberiff and other Officers. 438. 


. Of Acts that may be done by either of them, or 
where the High Sheriff muſt himſelf be perſonally 
4 Abe ll. 440. 


The Manner of approving Bailiffs and other Officers, 
and therein of his being anſwerable for their Acts, 


44 
9. Of his Jurifdiftion over Gaols and Gaolers. 443. 


a Df the p eceding and ſucceeding Sheriff, and 
herein of the Acts necefſary to be done by each of 


them. 444+ 
(K) here 


WE A 


„ M Eo 


K) There moe than one Sheriff, 447. 
(J) Df his Duty and Acts as a judicial Officer. 448. 


i) Of his Duty and Acts as a Piniſterial Dfficer: 


449: 
And herein, 


1. That he is the proper Officer to execute all Writs, 
except in Cale of Partiality. 449. 


* 2. That he cannot diſpute the Authority by which «Page 430 


they Iſſue, nor any Irregularity in them. 450. 
N ) How he is to exerciſe ſuch Writ: 452. 

And herein, 

1. That it muſt be without Favour or Oppreſſion, and 
after ſuch a Writ is actually taken out, and before 
it is returnable; 432 

2. Of his raiſing the Poſſe Comitatus. 453. 

3. Of breaking open Doors. 454. 


4. Whether he can execute his Writ on a Sunday. 456. 
5. In what Manner he is to do Execution. 457. 


(0) Ot his Duty in admitting Perſons to Bail; 
and herein of Securities taken foz Eaſe and 


c The Nature of his Office, 


T ſeems that antiently the Government of the County was by the Davy. 60. 
I King lodged in the Earl or Count, who was the immediate Officer to Savil 43. 


the Crown; and this high Office was granted by the King at Will, Rol. Rep. 


ſometimes for Life, and afterwards in Fee; but when it became too bur- 8 | 


| thenſome, and could not be commodiouſly executed by a Perſon of ſo high 168. 4. 
Rank and Quality, it was thought neceſſary to conſtitute a Perfon duly Yide Pref. t. 


qualified to officiate in his Room and Stead, who from hence is called in? Rep. 


latin, Vicecomes, and Sheriff from Shire Reeve, i. e. Governor of the 7 C. 33» 
Shire or County. He is likewiſe confidered in our Books as Bailiff to the 


Crown; and his County of which he hath the Care, and in which he is to 
execute the King's Writs, is called his Baiſiwick. 


It is ſaid by Lord Cote and Dalton, that Earls, by Reaſon of their high 9 Co. 49. 
Employments and Attendance upon the King, being not able to follow Lalt. Sh. 2, 


all the Buſineſs of the County, were delivered of all that Burthen, and 
only enjoyed the Honour as they now do, and that Labour was laid 
upon the Sheriff; ſo that now the Sheriff doth all the King's Buſineſs 
in the County; and the Sheriff, tho? he be ſtill called Vicecomes, yet all 
he doth, and all his Authority, is immediately from and under the King, 


and not from or under the Earl; fo that at this Day the Sheriff hath all 


the Authority for the Adminiſtration and Execution of Juſtice which the 
| | h h 2 Count 
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Count or Earl had ; the King by his Letters Patent now committing to the 
Sheriff Cuſtodiam Com. | | : | | 
Co Lit. 168. He is therefore at this Day conſidered as an Officer of great. Anti. 
Dalt. Sh. S-quity, Truſt and Authority, having, as Mr. Dalton obſerves, from the 
King the Cuſtody, Keepipg, Command and Government (in ſome Sort) 
of the whole County committed to his Charge and Care, and, ac- 
cording to my Lord Coke, he is ſaid to have triplicem Cuſtodiam, iE. 
Vitæ juſticiæ, vitæ legis, et vite reigublicæ, Ec. Vite juſtitie to ſerve 
Proceſs, and to return indifferent Juries for the 1 rial of Men's Lives, Li— 
berties, Lands and Goods; viiz legis to execute Proceſs and make Exe- 
cution, which is the Life of the Law, and vitæ republicæ to keep the 
re. 5 | 
*#Page431 elt ſeems that antiently r, and before the Statute 9 Ed. fat. 2. She- 
2 Inſt. 558. riffs were elected by the Freeholders of the County, as the Coroners are 
2 Brownl- at this Day, and conſequently that their Office did not determine by the 
* but L. Death of the King. | = 5 | 
f + See Art. ſuper Cartas, 28 Ed. 1. ſtat. 3. c. 8. & c. 13. 


, 


(4) Dav. 50. And though at this Day the King hath the ſole Appointment of 
(5) 4C0.33: Sheriffs (a), except in Counties Palatine, and where there are Jura rega- 
nas * lia, yet it hath been (6) adjudged, that the Office of Sheriff is an intire 
Dalt. Sh. 6. Thing, and that therefore the King cannot apportion or divide it, that is 
Hob. 13. he cannot determine it in Part, as for one Town or one Hundred; 
Raym- 363. neither can he abridge the Sheriff of any Thing incident to or belonging 
| to his Office, f | 


(B) Who are qualiffed oz erempt from ſerving, 


(e) 9 Ed. 2. T is provided by ſeveral (c) Ads of Parliament, that no Man ſhall 

woke . be Sheriff in any County, except he have ſufficient Lands within 

Ed. : <> the fame County where he ſhall be Sheriff, whereof to anſwer the 

5 Ed. 3. c. 4. King and his People in Cafe that any Perſon ſhall complain againſt 

4 Ed. 3. ſtat: them; and that none that is Steward or Bailiff to a great Lord ſhall be 
1.C.7- made Sheriff. 5 | | | 

Sar. 43- It is holden that the King hath an Intereſt in every Subject, and a Right 

9©9. 46. to his Service, and that no Man can be exempt from the Office of Sheriff 

| but by Act of Parliament or Letters Patent. | 

2 Mad. 299. And on this Foundation it was adjudged in Sir John Read's Caſe, who 

AtterneyGe-was made High Sheriff of Hertfordſhire at the Time he was excommuni- 

54% Re ©” cated for Non-payment of Alimony, that an Information properly lay 

© againſt him for not executing the Office; though it was objected on his 

Behalf, that the Oath and Sacrament injoined by Act of Parliament 

are neceſſary Qualifications for all Sheriffs, which he was diſabled to 

take by Reaſon of the Excommunication ; but the Court held that he was 

puniſhable for not removing the Diſability, it being in his Power to get 

| himſelf diſſolved from the E and that therefore it could 

be no Excuſe. | | | | 1 

Mod. 30 1. And though in the above Caſe it was admitted, that the Subject was 

bound to ſerve the King in ſuch Capacity as he is in at the Time of 

the Service commanded, yet it was inſiſted upon, that he was not obliged 

to qualify himſelf to terve in every Capacity; and that therefore a Pri- 

ſoner for Debt is not bound or compellable to be Sheriff, no more than 

2 Perſon is bound to purchaſe Lands to qualify himſelf to be either a 

- . ED | Coroner 


8 M 8 © .0 
Coroner or Juſtice of the Peace; and it was likewiſe ſaid, that by the 
Statute! 3 Fac. 1- cap. 5. every Reculant is difabled ; and though he may 
conform, he is not bound to it; for if he ſubinits to the Penalty, it is 
25 much as is required by Law. | 

An Information was exhibited againſt L. for refuſing to take upon Carth. 306. 
him the Office of Sheriff of Noravich, who pleaded the Statute 13 Car. 2. Salk. 167. 
flat. 2. cap. 1. ſe. 12. F by which it is enacted, that a Perſon elected to pl. 1. 
any Office in a Corporation, ſhall be ſuch as within one Year before hath 1. Rayrn. 
taken the Sacrament according to the Church of England, or elſe the "a 574 
Election ſhall be void; and averred, that he had not taken the Sacrament, pl. . 
c. at any Time within one Year next before the Election of him to be 4 Mod. 26g. 
Sheriff, Sc. wherefore the Election was void. the Attorney General e King 
replied, and ſet forth that Part of the Act of Uniformity, by which every zr b. 
Perſon is obliged to take the Sacrament three Times in the Year, accord- See now 5 
* ing to the Liturgy, c. the Defendant rejoined, and ſet forth the Sta- Geo. 1. c. 6. 
tute of 1 V. & M. cap. 18. for tolerating Diſſenters; and on Demurrer f 3. & 11. 
it was adjudged, that the Defendant's Rejoinder was a Departure from 45. 4 1 4. 
his Plea, and therefore he could have no Advantage of the Act of FRB 434 
Toleration, ſuppoſing it was for his Purpoſe, it being a private Statute, | 
and therefore to be pleaded ; and though Judgment was given princi- 
pally on this Point, yet all the Court, except Juſtice Sam. Eyre, held, 
that this Caſe was not within the Meaning of the Toleration Act, which 
was not made in Favour of Diſſenters, but the Contrary, and was rather 
to exclude them from Beneficial Offices, than to eaſe them of Offices of 

| tl theCaſe 


Charge f. 
| o: Evans - 


and the Chamberlain of Lindon (if our Recollection is right) it was determined in the Houſe of 
Lords, that Diſſenters are not bound to take the Sacrament, Sc. to qualify, and therefore not liable 
to per ſonal Service. | . 


If a Man is diſabled by a judgment in Law to bear an Office, he is Salk. 169. 
excuſed; nam judiciumredditur in invitum ; for though his Fault or Ne-4 Mod. 273. 
glect was the Occaſion of ſuch Judgment, yet it is a Mark ſet upon him 
by the Government. 85 | ; | 
And as nothing but an invincible Neceſſity can exempt a Perſon from galk. 142. 
ſerving the Office of Sheriff, on this Foundation a By-Law made in pl. i. 
London, that no Freeman choſen Sheriff, c. ſhall he excuſed unleſs heLd. Raym. 
voluntarily ſwears he is not worth 10,000/. Ac. and if he openly refuſe 899: DEP 
to take the Office, then to forfeit the Sum of 400 J. Cc. was adjudged}, 


good. | Carth. 480. 
5 Mod. 43 
City of Lenden v. i a nacre. 


. 


(c) Manner of ppointing him: and herein of 
| is Dath, 


EE High Sheriff hath his Authority given him by two (a) Pa- Dalt. Sb. 7. 


L tents; by the one the King commits to him the Cuſtody of the Where lee 
County ; by the other the King commands all other his Subjects within >< Horm of 


that County to be aiding and afliſting to him in all Things belonging to his (a) As the 
Office. | MD | Sheriff is 
| | made by 
Letters Patent of Record, if therefore it ſhall come in Queſtion, whether he be Sheriff or not, it is 
to be tried by the Record, or it may be tried by the Examination of the Sheriff, Dalt. Sh. 8. 9 Co. 
31. Jenk. go, Fot the Fees of his Patent, vide 3 Geo. 1. c. 15. 5 
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| | $ H T R 1 F. | 
Dalt. Sh. 6. By the Statute of 9 E. 2. far. 2. the Chancellor, Treaſurer and Judge; 
(«) But it are to meet (a) Craſtino Animarum, being the zd of November F, every 
11 Year, in the Exchequer Chamber, to nominate Perſons to be made She. 
ther Day. riffs; and the Manner is, The Lord Chancellor, Treaſurer and other 
Cro.Car. 13, high Officers, being of the Privy Council, together with the Judges of 
595- both Benches and the Barons of the Exchequer, being aſſembled in the 
Exchequer Chamber, nominate three Perſons in every County to be pre- 


2 4. 72. ſented to the King, that he may prick one of them to be Sheriff of every 
Sheriffs are County. | | 


to be ap- 4 | | 
pointed on the Morrow of St. Martin. 


Dyer 225. And yet the King by his Prerogative may make and appoint the Sheriff: 
Dalt. Sh. 6. vithout this uſual Aſſembly, and Election or Nomination in the Exche. 
quer, as is the daily Practice at this Day upon the Death of any Sheriff, 
24H.8.c.26. The Sheriffs in every of the Shires of Wales ſhall be nominated yearly 
Dzlt, Sh. 6. by the Locd Preſident, Council and Juſtices of Wales, and ſhall be cer- 
_ tified up by them, and after appointed and elected by the King as other 
Sheriffs are. „„ ns | - 
Dalt, Sh. 7. The Sheriff, before he doth exerciſe any Part of his Office, and he. 
fore his Patent is made out, is to give Security. in the King's Remem— 
EPageg33*t brancer's Office in the Exchequer, under Pain of 100 J. for the Pay- 
hg ment of his Proffers, and all other Profits of his Sheriffwick ; but theſe 
Securities are never ſued, unleſs there is a Deficiency in the Sheriff's 
Effects. „ . 8 
Dale. Sb. 9 The Sheriff before he takes upon him the Exerciſe of his Office, muſt 
not only take the Oaths of Allegiance and Abjuration injoined all Officers 
by divers Acts of Parliament, but likewiſe a particular Oath of Office, 
(5)Dyer168, Which is (5) ſaid to be by the antient Common Law, and contains a con- 
ciſe Account of the Nature and ſeveral Branches of his Office. This an- 
| tient Oath is ſet down in Daltiong, 5 
(c h¹decro. But there being in this Oath ſome Things which were thought too 
Car. 26. (c) ſtrict with Reſpect to Sheriffs, inſtead thereof it is now enacted by the 
Several Ex- 2 Ges. I. c. t5./. 18. that the following Oath ſhall be taken by all High 
Lan pe nun, Sheriffs, except the Sheriffs of Wales and of the County Palatine of 
Lord Cele to Cheſter, Sc. vis. I A. B. do ſwear that Iwill well and truly ſerve the 
the Addi- ** King's Majeſty in the Office of Sheriff of the County of | | 
tions made and promote his Majeſty's Profit in all Things that belong to my Office 
25 mn &« asfar as I legally can or may. Twill truly preſerve the King's Rights 
en 1 % and all that belongeth to the Crown. I will not affent to decreaſe, leſſen, 
to theDedi-* or conceal the King's Rigats, or the Rights of his Franchiſes ; and 
mu to fear ** whe: eſoever J ſhall have Knowledge that the Rights of the Crown are 
bim Sheriff « conccaled or withdrawn, be it in Lands, Rents, Franchiſes, Suits or 
of Buck Services, or in any other Matter or Thing, | will do my utmoſt to 
© make them be reſtored to the Crown again; and, if | may not do it 
% myleif, I will certify and inform the King thereof, or ſome of his 
Judges I will not reſpite or delay to levy the King's Debts for any 
Gift, Promiſe, Reward or Favour, where I may raiſe the ſame without 
great Grievance to the Debtors. | will do Right as well to Poor 
„as to Rich, in all Things belonging to my Office. I will do no Wrong 
* to any Man for any Gift, Reward, or Promiſe, nor for Favour or 
„Hatred. I will diſturb no Man's Right, and will truly and faithfully 
„ acquit at the Exchequer all thoſe of whom I ſhall receive any Debts or 
Duties belonging to the Crown. I will take nothing whereby the 
King may loſe, or whereby his Right may be diſturbed, injured or de- 
© layed. I will truly return, and truly ſerve all the King's Writs ac- 
5 . * cording 


| | S HH EI © 
« cording to the beſt of my Skill and Knowledge. I will take no Bailiffs 


into my Service but ſuch as | will anſwer for, and will cauſe each of 
« them to take ſuch Oaths as I do in what belongeth to their Buſineſs and 
Occupation. I will truly ſet and return reaſonable and due Iſſues of 


„them that be within my Bailiwick, according to their Eſtate and Cir- 


« cumſtances, and make due Panels of Perſons able and ſufficient, and nat 
« ſyſpeted or procured, as is appointed by the Statures of this Realm. 
% have not ſold or let to Farin nor contracted for, nor have I granted or 
« promiſed for Reward or Benefit, nor will I ſell or let to Farm, nor con- 
tract for or grant for Reward or Benefit by myſelf or any other Perſon 
« for me, or for my Uſe, directly or indirectiy, my Sheriffwick ot any 
« Bajliwick thereof, or any Office belonging thereunto or the Profits of 
the ſame to any Perſon or Perſons Whatſoever. I will truly and dili- 
© gently execute the good Laws and Statutes of this Realm, and in all 
Things well and truly behave myſelf in my Office for the Honour of the 
« King and the Good of his Subjects, and diſcharge the fame according to 


66 the beſt of my Skill and Power. 90 help me God.” 
If a Perſon refuſed to take upon him the Office of Sheriff, it was uſual Dalt. 8 


h. 15 


to puniſh him in the Star chamber; and he may now be proceeded againſt Pyer 167. 


by Information in the Court of King's Bench. Alſo if he refuſes to take 
the Oaths injoined him, or officiates in the Office before he hath thus 
qualified himſelf, that Court, which hath a general * Superintendancy Page 434 


over all Officers and Miniſters of Juſtice, will grant an Information againſt (a) 3 Lev. 


him; and it hath been (a) held, that a Refuſal of Oaths injoined to be 116. 
taken, amounts to a Refuſal of the Office. | 


Carth. 307. 


If the Sheriff be not in London, the Oath may be taken by Dedimus po- Dalt. Sh. 13. 


teſtatem, directed to any two Juſtices af the Peace of the fame County, 14. 


one to be of the Quorum, or to any other Commiſſioner or Commiſſioners, 


| or before one of the Judges of Atſiſe for that County, or one of the 
Maſters in Chancery, who, it is faid, may as well as the Judge adminiſter 


ſuch Oath without any Dedimus. _ 


If the Commiſſioners ſhall return the Commiſſion or Writ, and the Oaths Dyer 168. 


to be taken when they were not taken, this is finable. 


Dalt. Sh. 14, 


It is held, that the Breach or Violation of this Oath, although an high 11 Co. gs. 


Offence, is not however Perjury, nor puniſhable as ſuch, 


* 
— p k _ TE GR — * = — 


— 


(D) That he muſt attend to this Office ſingly, 


and cannot execute any other, 


= 7: is holden, that a Sheriff cannot be elected Knight of the Shire for that | 
1 County for which he is Sheriff. 85 | 


And although a Sheriff is by Virtue of his Office a Conſervator of the Dalt. Si. 37. 


Peace, yet it is enacted by the 1 Mar. Stat. 2. cap. 8. ſet. 2. That no 
« Perſon having the Office of Sheriff of any County ſhall exerciſe the 


„Office of Juſtice of the Peace in any County where he ſhall be Sheriif 


during the Time he ſhall uſe the Office of Sheriff.“ 


By the 1 H. 5. cap. 4. it is enacted, That no Under Sheriff, Sheriff's Dali Sh. 464. 


© Clerk, Receiver, nor Sheriff 's Bailiff, ſhall be Attorney in any of the 
King's Courts during the Time that he is in Office.“ 


(F) How 


4 Inſt. 48. 
| = Lit. Rep. 
326. Sir Simon Dewe's Jour, 38, 436. 
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| (5)Byt Po 42 <« he occupieth the Office; and that every Pardon made for 


RE p. 


0 pow lung to continue in his Ditice, and by 
what determined. 


Confirmed Y the 14 E. 3. cap. 7. it is l « That no Sheriff, (2) Under 


by che 23 H. Sheriff, nor Sheriff's Clerk, ſhall tarry or abide in his Office aboye 


6. c. 8. one Year, upon Pain to forfeit two hundred Pounds reary 28 48 
uch Offence 


(0 M0 Nor ufch.“ or Forfeiture ſhall be void; and all (5) Letters Patent made to occupy 


tand ng chis ſuch Office above one Vear ſhall be void, any Words or Clauſe of Man 


it hath been“ ob ſtante put into ſuch Patent notwithſtanding ; and that whoſoever ſhall 


adjudged in 4 preſume to take upon himſelf the Office of a Sheriff above 965 Year by 


Book, Hr. „Force of ſuch Letters Patent, ſhall be diſabled from ever after to be 


6. d. r che“ Sheriff within any County of England. - 
King by the 
Clauſe of Nen chſtante, might make a good Patent of ſuch Office for Life; and by the following Au · 


thorities, which ſeem to be grounded on this Reſolution, it is ſaid, that the King by his Prerogative 


may diſpenſe with theſe Statutes, and grant the Office of Sheriff for Years, Life, or in Fee, 7 Co. 
14. Finch of Law 234. Plow. coz. Dalt. Sh. 22. But yet vide 2 Hawk. P. C. 390. where the 
contrary Opinion is holden, and the Reaſon of theſe Authorities refuted. I. | 


2 


1 


+ Vide the nar. 1 W. & M. ſet. 1. e. 2, * it is enacted, that no Diſpenſation by Non cbſtante 
of or to any Statute or any Part thereof be allowed, but that the ſame ſhall be held void and of none 


Effect. except a Diſpenlation be allowed in ſuch a Statute. See ps Doctrine of Non obflantes, 


under Freregative, ante 177, Ee. 


*Page 435 * By the 1 Ric 2. cap. 11. it is enacted, Tbat none that hath been 


| Confirmed ** Sheriff of any County a Year ſhall be within two Years next choſen 


by 23 H. 6. “ again, or put in the ſame Office, if there be other ſufficient.” 


e. B. And by the 1 Hen. 5. cop. 4. it is enacted, That they that be Bailiffs 


of Sheriffs one Year ſhall be in no ſuch Office by three Years next fol- 
© lowing, except Bailiffs of Sheriffs which inherit in their Office.” 
Dyer 165. By the Common Law the Patents of Sheriffs, like all other Commiſſions, 
Dalt. Sh. 17. determined by the Death or Demiſe of the King; but now by the Statutes 
2H. & M. (cap. 27. /. 21.) ard 1 Ann. (fat 1. c. 8.) ſuch Commiſſion 
ſhall remain in full Force for the Space of ſix Months next after ſuch 
Death or Demiſe, unleſs ſuperſeded, determined or made void by the next 
Succeſſor. 


5 30. But though ſuch Patent was determined by the Death of the King, yet | 


1t was adjudged, that if the Sheriff after ſuch Demiſe, and before his 
taking out a new Patent, ſuffered a Priſoner to eſcape, that an Action lay 
againſt him. 
Cro. Eliz. 12. It hath been held, that the Office of Sheriff does not determine by the 
Fir Levis Party's becoming a Peer on the Death of his Fathers but that he {till re- 


SP 4257 mains Sheriff ad weluntatem regis. 


G That he muſt be reſident. in his County, 
oft whether he hath any Juriſdiction out 
of it. 


a The © BY the 4 H. 4. cap. 5. it is enacted. That every Sheriff ſhall be (a) 


Word inthe dwelling in proper Perſon within his Bailiwick for the Time he 


Original is 
— which is faid is not well tranflated by y ie Word dwelling. Lit. Rep. 328 · 


ſhall 


„ 


d reds or Wapentakes.“ 


of it. 3 


malum in ſe, as tending to Extortion and other Oppreſſions. 


8 HN R 11 


ſhall be ſuch Officer, and that the Sheriff ſhall be (4) ſworn to do the (5) Is now 


left out of 
the new 


ſame. 
Oath. 


Hence it is clear, that a Sheriff hath no Juriſdiction in any other Coun- 5 . 
ty, nor can he do a judicial Act, and in which his perſonal Preſence is re- c. . 4 
quired, out of his County; but it is held that he may do a (c) Miniſterial (c)g H. 4. 1. 
Act, as make a Panel, or return a Writ out of his County. 
But if the Sheriff be beyond Sea, and maketh a Panel or any Return Pall. Sh. 22. 
there, and ſends it into England, it is not good, for he is an Officer but 
only in England. | | ED 


| If on a Habeas Corpus, Ec. the Sheriff is commanded to carry a Pri- Dalt. Sh. 23. 


ſoner to a certain Place out of his County, and in doing this he is obliged 
to go through ſeveral Counties, to this ſpecial Purpoie he hath Authority 
in theſe other Counties. | 

So if a Priſoner of his own Wrong ſhall make en Eſcape, and fly into Plow. 37. 
another County, the Sheriff or his Officers upon freſh Suit may take him Dalt. Sh. 23. 
again in another County. 


4) Cannot diſpoſe of his Bailiwick, 


Y the 23 Hl. 6. cap. 10. it is provided, © That no Sheriff ſhall let to 
« Farm in any Manner his County, nor any of his Bailiwicks, Hun- 


Page 426 


In the Conſtruction hereof it hath been holden, that this is a particu- 3 Keb. 678. 
lar Law, and mult be pleaded, otherwiſe the Judges cannot take Notice E. v. 


Nelſon, 


It hath been holden, that a Leaſe thereof, though no Rent was ever re- ,, H. 7.13 


ſerved, is within the Statute, the Intent thereof being that Sheriffs ſhould Dalt. Sh. 23, 


keep their Counties in their own Hands. 5 | 
It ſeems the better Opinion, that a Leaſe, reſerving only Part of the plow. 8). 


Profits, is within the Statute. | Dalt. Sh. 23 
It hath been doubted, whether a Leaſe made by the Sheriff of his alt. Sh. 24. 


Office or County only by Parol, be within the Statute. 


It hath been adjudged. in the Caſe of the Sheriff of No!tingham, who Moor 781. 
took Money for his Bailiwick, which he firſt gave his Servants, and which Se v. 
they ſold, but he himſelf received the Money, that this was within the“ “. 
Statute 4 H. 4. cap. 5, which prohibits the letting to Farm, Tc. under ide Title 
certain Penalties ; and that it was not only malum probibitum, hut likewiſe Office, 
By the 3 Geo. 1. cap. 15. ect. 10. It ſhall not be lawful for any Per- 

“ ſon to buy, ſell, let or take to Farm the Office of Under Sheriff or De- 
„ puty Sheriff, Seal-Keeper, County-Clerk, Shire-Clerk, Gaoler, Bailiff, 
or any other Office pertaining to the Office of High Sheriff, or to con- 


tract 1or any of the ſaid Offices, on Forfeiture of 500 J. one Moiety to his 


„% Majeſty, the other to ſuch as ſhall ſue in any Court at Weſtminſter 
within two Years after the Offence. : | 

„Provided that nothing in this Act ſhall hinder any High Sheriff 
* from conſtituting an Under Sheriff or Deputy Sheriff, as by Law he 
* may, nor to hinder the Under Sheriff in Caſe of the High Sheriff's 
* Death, when he aQs as High Sheriff, from conſtituting a Deputy, nor 
** to hinder ſuch Sheriff or Under Sheriff from receiving the lawful Fees 
of his Office, or from taking Security for the due anſwering the ſame, 


_ nor to hinder ſuch Under Sheriff, Deputy Sheriff, Seal-Keeper, Fc. 


from 
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Vicecomiti- 


Dalt. Sh. 3 — can be transferred by Law. 


5 0: (C[ f 
* from accounting to the High Sheriff for all ſuch lawful Fees as ſhall 
de by them taken, nor for giving Security ſo to do, nor to hinder the 
High Sheriff from allowing a Salary to his Under Sheriff, &c. or other 
if a sheriff Officers f.“ N 
takes Bond | Rn 3 NS 
of his Bailiff to pay 20d. for every Defendant's Name in every Warrant in meſne Proceſs, it is not 
letting his Sheriffavick te Farm. Ballantine v. Irwin, M. 4. Geo. 2. C. B. Fort. 368. 


* — 


r 


(H) Df the Þigh Sheriff's Power and Duty in 
_ appointing an Under Sheriff, and other 
Deputies; And hercin, oo. 


1. Of the Under Sheriff, and in what Manner appointed. | 


Dalt. 3, 514. Lthough the King by his Letters Patent granteth to the Sheriff Cuſ. 
Hob. 13. . todiam Comitatus, without any expreſs Words to make a Deputy, 
Page 437 yet hath the Sheriff Power to make a Deputy or Under Sheriff,“ who may 
— execute all the Miniſterial Parts of the Office; for Experience, ſays my 

Lord Hobart, proves, that many Sheriffs cannot execute it themſelves; 
(a) Was for- from the (a) Antiquity therefore and Neceſſity of this Officer the Law 
merly called takes Notice of him, and on his being appointed, the Law implicitly gives 


Seneſchallss him Power to execute all the ordinary Offices of the Sheriff himſelf, that 


Ard in the | | | | . pn 
Statute Ye/tm. 2. 13 Fd. 1. ſtat. 1. cap. 39. he is called Subvicecemes ; and in the Statute 11 H. 3. 
c. 18. Shire Clerk, 4 Co, Mitton's Caſe. 9 Co. 49. Dyer 355. 


Hob. 13. He is, ſays my Lord Hobart in Nature of a general Bailiff to the Sheriff 

over the whole Shire, as others are over the Hundred; and being in Effect 

but the Sheriff's Deputy, according to the Nature of a Deputation, he 

is removable as an Attorney is; and though made irrevocable, yet may 

the High Sheriff remove him ; but having once appointed him, though 

(502 Brownl. he may totally remove him, yet he cannot (6) abridge him of any Part of 
251. his Power. „„ „ | 

Dalt. Sh. 3. The High Sheriff may execute the Office himſelf, and the Under Sheriff 

| hath not, nor ought to have, any Eſtate or Intereſt in the Office itſelf ; 


600 Fo 1 71 neither may he do any Thing in his (c) own Name, but only in the Name 


ger Sheriff of the High Sheriff, who is anſwerable for him. 
muſt act in | : : | 
the Name of the High Sheriff, becauſe the Writs are directed to the High Sheriff, Salk. 96. 


By the 3 Geo. 1. cap, 15. ſee. 8. it is enacted, That if any Sheriff 
& ſhall die before the Expiration of his Year, or before he be ſuperſeded, 
„ the Under Sheriff ſhall nevertheleſs continue in his Office, and execute 
the ſame in the Name of the Deceaſed 'till another Sheriff be appointed 
„ and fworn ; and the Under Sheriff ſhall be anſwerable for the Execu- 
tion of the Office during ſuch Interval, as the High Sheriff would have 
* been; and the Security given by the Under Sheriff and his Pledges ſhall 
«© ſtand a Security to the King, and all Perſons whatſoever, for the due 
performing his Office during ſuch Interval.“ . 


The 


tall 


the 
ber 


Not 


1 


5 22 


of the Oath there preſcribed. 


>” © vv RN www 


$ H n 1 


The Under Sheriff, before he intermeddle with he 0 nas OG 


ſworn; this is injoined (4) by the Statute 27 Elig. cap. 12, and the Form (d) * 
29 755 ore this 


BEG 3 Statute the 
Under Sheriff was never ſworn. Rol. Rep. 274. Her Cote 


And now by the 3 Geo 1. c. 15. ſed. 19. it is enacted, That all Under 
Sheriffs of any Counties in South Britain, except the Counties in Wales 
and County Palatine of Chefter, beiore they enter upon their Offices, 
ſhall take the ſollowing Oath, vis. 1 4. B. do ſwear, that I will well 
„and truly ſerve the King's Majeſty in the Office ot Under Sheriff of 
the County of and promote his Majelty's Profit in all 
„Things that belong to the ſaid Office as far as I legally can or may, 
« and will preſerve the King's Rights and all that belongeth to the Crown. 
« | will not aſſent to decreaſe, leſſen or conceal the King's Rights, or 
„the Rights of his Franchiſes ; and whenſoever I ſhall have Knowledge 
that the Rights of the Crown are concealed or withdrawn, be it in 
„Lands, Rents, Franchiſes, Suits or Services, or in any other Matter or 
„Thing, I will do my utmoſt to make them be reliored to the Crown 
„again; and if I may not do it of myſelf I will certify and inform ſome 
« of his Majefty's Judges thereof, and will not reſpite or delay to levy 
„the King's Debts for any Gift, Promiſe, Reward or Favour, where 1 
may raiſe the ſame without great Grievance to the Debtors. I will do 
„Right as well to Poor as to Rich, in all Things belonging to my Office. 
« will do no Wrong to any Man for any Gift, Reward or Promiſe, 
* nor for Favour or Hatred. I will diſturb no Man's Right, and will 
« truly and faithfully acquit at the Exchequer * all thoſe of whom I*Page438 


_ 4 ſhall receive any Debts, Duties or Sums of Money belonging to the 


„Crown. I will take nothing whereby the King may loſe, or whereby 
his Right may be diſturbed, injured or delayed. I will truly return, 
* and truly ſerve all the King's Writs to the beſt of my Skill and Know- 
„ ledge. I will truly ſet and return reaſonable and due Iſſues of them 
that be within my Bailiwick, according to their Eſtates and Circum- 
e ftances, and make due Panels of Perſons able and ſufficient, and not 
ſuſpected or procured, as is appointed by the Statutes of this Realm. 


U have not bought, purchaſed, or taken to Farm or conttacted for, nor 


© have I promiſed or given any Conſideration, nor will I buy, purchaſe, 
* or take to Farm, or contract for, promiſe or give any Conlideration 


 *. whatſoever by myſelf or any other Perſon for me, or for my Uſe, di- 


* rely or indirectly, to any Perſon or Perſons whatſoever, for the Office 
of Under Sheriff of the County of —— — which I am now 
to enter upon and enjoy, nor for the Profits of the ſame, nor for any 
« Bajliwick thereof, or any other Place or Office belonging theteunto. 
„ I have not ſold or contracted for, or let to Farm, nor have I granted or 
* promifed for Reward or Benefit by myſelf, or any other Perſon for me, 
or for my Uſe, directly or indirectly, any Bailiwick thereof, or any other 
place or Office belonging thereunto. I will truly and diligently execute 
* the good Laws and Statutes of this Realm, and in all Things well and 
* truly behave myſelf in the faid Office for his Majeſty's Advantage and 
for the Good of his Subjects, and diſcharge my whole Duty according 
„to the beft of my Skill and Power. So help me God.” | 
Which Oath is to be adminiftered by ſuch Commiſſioners as ſhall be 
named to adminifter the Oath to the High Sheriff, as often as a Commif- 
ſion of Dedimus ſhall be ſued forth for that Purpoſe, or by the Barons, 


or one of them, when the Sheriff deſires to be ſworn in Town F. + The She- 
| 8 ä | | riff cannor 
depute two Perſons to take ag Inqueſt, Denny v. Trapnell, P. 8 Geo. 3. 2 Will. 378. 
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2. Of Covenants between the High Sheriff, his Under Sheriff, and other 
T9 LT Officers. | 


Dalt. Sh. It is meet and ſafe, ſays Dalton, for the High Sheriff to take good Se. 
446. curity from his Under Sheriff and other Officers before he truſts them with 
2 Keb. 35% their Offices; and for this commonly the High Sheriff taketh Bonds and 
Covenants from the Under Sheriff and Friends, as alſo of his Bailiffs and 
| Gaoler. Fe 5 hz . 
Hob. 12,13. And as this is allowed by Law, it is holden, that if an Under Sheriff 
Moor 856. covenants with the High Sheriff to diſcharge and ſave him harmleſs from 
God. 212. all Eſcapes of Priſoners arreſted by the Under Sheriff, or any by him ap- 
W pointed, this is a good Covenant; for ſince the High Sheriff transfers his 
Authority, it is but reaſonable he ſhould take Security for the faithful 
Execution of it; and there is nothing intended againſt Law, but rather 
to prevent than connive at Eſcapes | 1 
Hob. ia, 13. But if the High Sheriff makes F. S. his Under Sheriff, and takes a 
Godb. 212. Bond or Covenant from him that he will not ſerve Executions above 200. 
2 Brownl. without his ſpecial Warrant, this is a void Covenant, becauſe it is againſt 
| — Danie! Law and Juſtice, in as much as when he is made Under Sheriff, he is 
Norton v. liable by the Law to execute all Proceſs as well as the Sheriff is. 
Sims, EC | EL Cn, | 
Hob. 14. But it was reſolved in the above Caſe, that though this Covenant was 
void in Law, that yet the Bond was good for the reſt of the Covenants 
which were agreeable to Law; and a Difference was taken between a 
Bond made void by Statute and by Common Law; for upon the Statute 
of 23 H. 6. cap. 9. if a Sheriff will take a Bond for a Point againſt 
*Page439* that Law, and alſo for a due Debt, the whole Bond is void, for the 
Letter of the Statute is ſo; for a Statute is a ſtrict Law; but the Com- 
mon Law doth divide according to common Reaſon, and having made 
2 that void that is againſt Law, lets the reſt ſtand. „ N 
Hob. 13. Alſo it was reſolved, that this Caſe was not within the Statute 23 H. 6. 
c. 9. becauſe it was not a Bond made by or on the Behalf of a Priſoner, 
and becauſe the Statute is not pleaded, as it ought to be, being a ſpecial 
Law, I EEE, 3 3 55 
Moor 232. 80 in Debt upon an Obligation entered into by the Sheriff's Clerk, or 
Cartwright Under Sheriff, for Payment of Money into the Exchequer within 14 Days 
v. Daleſ- after he received it, who pleaded the Statute 23 H. 6. c. 9. and averred 
worth. that it was taken colore officit ; but adjudged upon Nemurrer, that the 
Statute extended only to Bonds taken from thoſe who were to appear, or 
who were in Ward, and not to this Caſe. | 1 | 
Stil. 16. - In Debt on an Obligation by the Under Sheriff to the High Sheriff for 
Wreth v. ſaving him harmleſs, the Defendant pleaded, that he had ſaved him 
Elſey, vide harmleſs; which on Demurrer was held an ill Plea, becauſe he might 
bbw Tlead have ſaved him harmleſs in ſome Things though not in all, and therefore 
905 Non damnificatus had been the proper Plea. | 5 
Stil. 18. In Debt by an Under Sheriff againſt his Bailiff on an Obligation to ſave 
Steugbten him harmleſs in executing of Proceſſes and other Things contained in the 
2 Condition, it was objected, that it was not alledged that the Proceſs was 
8. 8 to be executed within the Hundred wherein he had ſuriſdiction; and this 
For though the Court held a good Objection, becauſe the Bailiff cannot execute a 
the Words Proceſs out of the Hundred wherein he is Bailiff, by Virtue of his general 
of the Con- Authority, but only as a ſpecial Bailiff. | | 


dition were 
general to 3 LE ; 5 | - 
make Return of all Warrants directed to him, yet it was to be underſtood of ſuch only as were to 


de executed within the Hundred of which he was made Bailiff, 2 Saund. 414. S. C. cited, Debt 


q Breach in Non-payment of 401. to the Gaoler of Chelmsford, expended 


ſhall be allowed to him upon his Account in the Exchequer, if the Pri- 


Proceſs. 


3. Of AQts that may be done by either of them, or where the High 


the Law, it is likewiſe held, that the Deputy's Authority is by Law fo 


7 : 


| 


SS BER FF FF | 

Debt on a Bond to perform Covenants, which was, that the Defend- Sid. 20. 
ant ſhould not let at large any Priſoner arreſted without the Sheriff's 7en#:n- v. 
Warrant; the Plaintiff ſhews the Defendant had let ſuch a Priſoner at Hanccck. 
large at Weſtminſter, Wc. it is good without ſhewing the Time and 
Place of the Arreſt, for the Eſcape is the material Part of the Covenant, 
and the Manner of the Arreſt is not in Queſtion ; and whether he were 
legally taken or impriſoned, was not material when he was ſuffered to go 

large. Se | | | 

Ky Debt on an Obligation conditioned to perform the Covenants and H. 26 & 27 
Agreements in an Indenture made between the Sheriff of Eſſex and the Car. 2. in 
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Under Sheriff, in which the Under Sheriff covenanted to pay all Sums 8 


Money, and to diſcharge the Sheriff of them, which ought to be paid 3 Keb. 448. 
by the Sheriff touching the Execution of the ſaid Office; Defendants. C. 
leads Performance generally; Plaintiff in his Replication aſſigns a 


pro materia tangent” execut” ic predid, wiz. for the conducting of a 

Priſoner from Chelmsford to York Caſtle, and for his Meat and Drink in 

the Journey, which Sum the Gaoler hath recovered againſt the Sheriff. 

Defendant rejoins, that the Recovery was for a particular Matter be- 

tween them, and not for Matter touching his Office, and concludes to 

the Country; upon which the Plaintiff demurs. It was urged for the 

Plaintiff, and agreed to by Hyld Juſtice, that the Defendant ought not 

to have-concluded his Rejoinder to the Country, but to have left it to 

the Plaintiff to anſwer to. Per Cur. there is no good Breach aſſigned; 

for the Recovery within this Covenant ought to be for ſuch Matter as 

concerns the Sheriff, and which by Law he is compeliable. The Reco- 

very againſt the Sheriff was in an Aſu mpſit. It does not appear that the 
Sheriff was obliged to bring him to Tork. It does not appear that there OD 
was any Habeas Corpus; and the Sheriff “ cannot deliver his Priſoner to*Page440 
another Sheriff withont an Habeas Corpus, upon the Back of which he 

writes his Charges, which are allowed by the Judges of Aſſiſe; and this 


foner was carried into another County ; but if it was in the fame County, 
he ſhall not have Allowance for his Charges; as to that which is aſſign- 
ed, that Part became due for finding Meat and Drink for the Priſoner ; 
this is no Breach ; for before the Party is convicted he ought to live at 
his own Charges, and therefore till Conviction hath his Goods, but after 
Conviction at the Charge of the King; and therefore the Sheriff ſhall 
have Allowance in the Exchequer. At the Plaintiff's Requeſt the Court 
permitted him to diſcontinue paying the Defendant -all his Coſts without 


Sheriff muſt himſelf be perſonally preſent, 


As it is impoſſible the High Sheriff can himſelf perſonally execute Hob. 12,13. 
every Breach and Thing belonging to his Office, and as the Law, from Salk. gs. 
the Neceſſity of the Thing, and in Furtherance of Juſtice, allows him Ld. Raym. 
to make a Deputy, hence it is neceſſary that ſuch Deputy ſhould in . 
Taings, in which the High Sheriff's perſonal Preſence is not required, 84. pl. * 
have the fame Power with the Sheriff himſelf; and as by the Nomination See 12 Mod. 
of him the Sheriff implicitly confers on him a Power of doing all ſuch 467, 470, 
Offices as he himſelf could execute, and which may be transferred by 99% 


equal with the Principal's, that any Condition, Covenant or other Bar- 
gain to reſtrain it is void; and therefore it is now univerſally agreed, that 
| „ hs the 
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8 Co. 82. 


| Fo A Writ being in Nature of a Commiſſion, he muſt execute it in Perſon ; 


5 FF | 
the Under Sheriff may make Bills of Sale upon Executions, aſſign Ball. 
+ The Un- Bonds, f make Return to Writs, and in general do every Thing that the 
der Sheriff Sheriff himſelf can do. | 5 | N 
himſelf may 5 „ | | 
aflign a Bail-Bond in the Name of the High Sheriff, ſince ſtat, 4 & 5 Ann c. 16. but the Under 
Sheriff*s Clerk may not MAvt/on v. Fagg, T. 3 Geo, Stra. 60. Sed qu. If it is not every Day's 
Practice, and whether the Aſſignment is not good if it hath the Seal of Office, i. e. ſuppoſing it 


made in the uſual Form, and not in the Name of the Deputy, or any other but of the Sheriff, and 
if the Law will not preſume it done by the Sherift, and being only a miniſterial Act, and a mere 


Matter of Form, not ſuffer it to be called in Queſtion ? 


Dalt. Sh. Upon any Writ or Proceſs delivered to the Under Sheriff, he, as well 
103. as the High Sheriff, may direct his Bailiff or other Officer to arreſt or 
| otherwiſe to execute ſuch Proceſs ; but ſuch Bailiff or other Officer muſt 
ſerve or execute it himſelf, for he cannot command any other to do it 
either by Word or Writing. „ 5 5 
Dalt. Sh. So the Under Sheriff, Bailiff, or other ſuch Officer, may, if need be, 
104. take the Poſſe Comitatus, that is, what Number of other Perſons they 
ſhall think good, to execute any Writ, Proceſs or other lawful Warrant 
to them directed, and ſuch as ſhall not aſſiſt them therein, being required, 
ſhall make Fine to the King, 6— d! OE | 
Caſesin B. And as the Under Sheriff is principally active in the Execution of the 
K. 454 Office, ſo the Courts have refuſed to grant an Attachment againſt the 
| High Sheriff where the Under-Sheriff refuſes to return a Writ, but 
fe) Gravely will grant an Attachment againſt ſuch Under Sheriff, and by a (a) Rule 
v. Ford, oblige the High Sheriff to return ſuch Attachment againſt the Under 


| ” 41 Sheriff; but the uſual Courſe is to direct the Attachment to the Coro- 
7. . 1 VVT „ 

Cro. Eliz. A Writ upon the Statute of Northampton was awarded to the Sheriff 

294. and Juſtices of Peace of the County of Norfolk to remove a Force; the 

teren v. Under Sheriff by Command of the High Sheriff executed the Writ, and 


e by virtue thereof arreſted J. S. and it was held, that the Execution of 


the Writ by the Under Sheriff was good, eſpecially as it named him only 
by the Name of his Office, and not by his proper Name, and as it did not 
expreſsly command him to act in his proper Perſon. 


Dal. Sh. 34. But in all Caſes where the Writ commands the Sheriff to go in Perſon, 


page 441 there the Writ-is his Commiſſion, from which he cannot “ deviate; but if 
the Sheriff returns that he was there in Perſon, and this Return be re- 
ceived and filed, then any Information to the contrary comes too late, 
becauſe by the Filing 'tis become a Matter of Record, againſt which no 
Averment in Pais lies, neither can the Patty have Error upon the Return. 
Cro. Eliz.g, As in a Writ of Partition, the Sheriff muſt be on the Lands in Per- 
10. Clay's ſon according to the Direction of the Writ ; and if he be not, the Court 
caſe. upon Information thereof, before filing the Return, will order the Fil- 
ing to ſtay ; and if upon Examination it be ſo found, will award a new 
Writ. 8 . | | SE 


mH.47. So ina Writ of Rediſſeiſin, in which by the Statute of Merten the 


| - "RY 12. Sheriff is Judge as well as Officer, he muſt execute it in Perſon, and can- 
_ 20D. 13. | wy STE | 


Jeak., . 2 make a Deputy, | 
Reg.23. _ Soina Writ of Enquiry of Waſte, the Sheriff muſt himſelf go in Per- 
6 Co. 12. fon and view the Place waſted ; for though in this Caſe he is not in Strick- | 
neſs Judge, but is to inquire by the Oaths of twelve Men, Cc. yet his 


Dalt. 34. and, as he is in loco Judicis, if the Land lie in a Franchiſe, the Sheriff 

Dyer 204. cannot make his Warrant to the Bailiff of the Franchiſe, or return Man- 

pl. 1. dai Ballivo, &c. for he cannot grant over the Judicial Power, but he 
muſt enter the Liberty and execute the Writ himſelf, . 5g 


Stil. 18. 


fil up with a ſpecial Bailiff, + 


wy 8 H R M FE 
so in a Writ of Admeaſurement of Dower and Paſture, the High Sheriff P. N. B. 148, 


execute theſe in Perſon, being Vicountiel and not returnable, and to Palt. Sh. 34. 


muſt Noy 21. 


which the Parties may plead before the Sheriff in the County, if they think 
ft, unleſs they are removed in C. B. by a Pane, which the Plaintiff may do 
without ſhewing any Cauſe. „ 3 

8o in a Writ de nativo habendo, if it goeth to the Sheriff to hold Plea Bro. Offic. 36. 
of the Matter, there he is both Judge and Officer, and muſt execute it Palt. Sh. 34. 
in Perſon ; but where it is directed to the Sheriff returnable in B. there 
his Office is miniſterial only, and he may execute it by his Under Sheriff 

Deputy. | | | | 3 
oy Wit of Juſticies, which is a Commiſſion to the Sheriff to hold 
Plea above 40 5. the High Sheriff muſt execute it in Perſon ; and if it deen 
done by the Under Sheriff, the Judgment thereon is utterly void, and coram cafe my 
non Judice. . „ 5 | Lord Cole 
| = holds that the Suitors are Judges, and not the Sheriff, 6 Co. 12, 13. 


A hath been adjudged, that PX Aſſignment of Priſoners by the Under M. 6 G. 2. 
| 1 


n C. B. Holt 
v. Greenlaw. 


Sheriff is as valid as if made by the High Sheriff himſelf. 


4 The Manner of appointing Bailiffs and other (a) Officers ; and 
therein of his being anſwerable for their Acts. 2 =_ 


| . 3 M. &. 12. 
muſt appoint four Perſons in the County in his Name to make Replevins, Cc. 


Although all Writs and Proceſſes ate directed to the High Sheriff, and Dalt. Sh. 
uſually delivered to the Under Sheriff, yet, it being impoſſible for them to 3; 117. 
execute them all themſelves, they are to make out Warrants or Preceptss __ 
to their (5) Bailiffs and other Officers, who are to execute the ſame ; and 


for that Purpoſe they are impowered to appoint a Bailiff in each Hundred, (% A Bailiff 


and may appoint a ſpecial Bailiff or particular Perſon to execute a Writ nme 9. 
upon any certain Occaſion. e Ee 


appointed to 
be taken by 


| the Under Sheriff, by the Statute 27 Eliz. c. 12. but a Special Bailiff, or one employed by the Sheriff 


for a particular Time only, as to execute one Writ, Ec. is not obliged to take the Oath. Jon. 249. 
2 Ley. 151. The Sheriff may take Security from them, as he is anſwerable for their Acts. 
For the Form of ſuch Securities, vide Dalt, 118.— Cannot abridge them of their 
Power. 2 Brownl, 283. | | | 


But though the Sheriff, having a Writ directed to him, may authoriſe Page 442 
others to execute it, yet the Perſon to whom he direQts it mult himſelf, ,, Sh 115 


(e) perſonally execute it ; but any one may lawfully aſſiſt him. (c) And 


| therefore an 
Arreſt by a Bailiff *'s Follower is not good. 6 Mod. 211. And there made 2 Quere whether 
good, though in the Bailiff's Preſence. If a Warrant be directed to two Men jointly to arreſt ano- 
ther, yet either of them alone may do it. Co. Lit. 181. 8 If a Warrant be directed to a Bailiff, 


and Stranger conjunctim et diviſim, it may be executed by the Stranger only, Palt. Sh. 104. 


$ Vide ante 403. n. 


If a blank Warrant be filled up with the Name of a Special Bailiff, Noy 101. 


either by the Party himſelf or Bailiff, without the Privity or ſubſequent Moor 779. 


Agreement of the Sheriff, this is ſuch an Abuſe and Contempt, for which 
an Attachment will be granted.  _ = | | 
Alſo the Sheriff ought not to make a blank Warrant for the Attorney to Caſes ing. E. 


4% To. 


| | Holt Ch. |. 
"T See the Caſe of Richard Curtis, Folt, 135, 


In 


ſ f 

„. 
Ir 
. 


. EH E N IF EF. 1 
2 Lev. 19. In Treſpaſs for a Battery and Impriſonment, the Defendant juſlifes 


Jenes v. „, by Writ out of the King's Bench directed to the Sheriff, and a Wartant 


Hoon has thereupon made to him; the Plaintiff demurs ſpecially, becauſe it is not 
„ pulwKeaded that the Writ was delivered to the Sheriff in the common Form. 
to which it was anſwered, that it was not neceffary to be ſo pleaded; for * 
if in Truth a Writ be ſued out, and he make a Warrant before the Wrir 
comes to his Hands, tis well, and the Precedents are both Ways; and of 
this Opinion was the whole Court. | | „ 
But now by the Statute 6 Geo. 1. cap. 21, J. 53. it is enacted, © That 
no High Sheriff, Under Sheriff, their Deputies or Agents, ſhall make 
* out any Warrant before they have in their Cuſtody the Writs upon 
* which ſuch Warrants ought to iſſue, on Forfeiture of 10/, 
And by the 54th Section of the faid Statute, © Every Warrant to be 
made out upon any Writ out of the King's Bench, Common” Pleas or 
* Exchequer, before Judgment, to arreſt any Perſon, ſhall have the ſame 
„Day and Year ſet down thereon as ſhall be ſet down on the Writ itſelf, 
under Forfeiture of 10 J. to be paid by the Perſon who ſhall fill up or 


« (deliver out ſach Warrant.” | 


- Rol-Abd 93. If a Hailift Errant takes J. S. in Execution at the Suit of J. D. and after 
fen he eſcapes by a Reſcue of himſelf, the Sheriff, if he will, may have an 


Ewa. 4 ion upon the Caſe againſt the Bailiff for this Eſcape, becauſe when he 
takes upon him to be his Bailiff, there is an Aſ/umpſit in Law to keep the 
Prifoners ſafely, and not to ſuffer them to eſcape,  _ 
Under Sheriffs, Bailiffs, Ic. are looked upon as the High Sheriff's Offi- 
\ F cers, for whom he ſhall anſwer as their (5) Superior, and their Adds are to 


() For this 


vide 2 Inſt, many Purpoſes conſidered as his Ww. | 


382, 466. | | | „„ 
9 Co. 98. 2 Jon. 60. 2 Lev. 158, Vent. 314. 2 Mod. 119. Noy 69. 


Latch 187. But though the High Sheriff muſt anſwer for his Under Sheriff and other 
Dalt. Sh. 3. Officers, yet he is not to be puniſhed criminally for their Acts, nor to be 

im priſoned nor indicted for their Miſdemeanors. : 3 
Rol. Abr 94. And therefore for the perſonal Torts and Injuries t of ſuch Officers they 


Cen Pi mult anſcher themſelves ; as if the Demandant in a Writ of Entry ſur Di/- 


2 146. ſeiſin delivers a Writ of Summons to the Under Sheriff of the County, and 
S. C. Marchhe ſummons the Tenant upon the Land accordingly, and notwithſtanding 


5 3-4 A ere. does not return the Wri:, an Action upon the Caſe may be brought againſt 
4 Andthere- the Under Sheriff, if the Plaintiff pleaſes ; for, perhaps the Sheriff had no 


tore gu. If a : : 2 , 
Bailiff under Notice thereof, and it may be the Under Sheriff took the Fees for the Exe- 


Colour ofa cution of the Writ. 


Warrant, to | | 
take the F 85 3 2 
Goods of A. takes thoſe of B. If the Sheriff has not any Notice of this, can an Action be maintain- 
ed againſt him, as the Officer has not purſued his Warrant? And whether the only Remedy is not 
againſt the Officer? In the Cafe of Saunderſon v. Baker and Martin Sheriffs ot London, &c. the 
Adjudication that Treſpaſs lay againſt the Sheriffs, was founded on the Fact, that they had recognized 


the wrongful Act of their Bailiff, 


2 Jon. 1979. One who is arreſted by a Sheriff's Bailiff is in the Sheriff's Cuſtody, 


Lev. 214. and if reſcued, the Sheriff may alledge that he was reſcued out of his 


_ 2Lev. 26. Cuſtody. | 


*Page443 * But although in Law the Cuſtody of the Bailiff be the Cuſtody of the. 


2 Salk. 586. Sheriff, yet the Sheriff upon a Reſcue cannot return that ſuch a one was in 


pl.2. et vide his Cuſtody, and reſcued out of the Cuſtody of his Bailiff, becauſe of the 
Sid. 332. Repugnacy ; but he may return that he was reſcued out of his own Cuſ- 


. tody, although he was never in his actual Cuſtody, or that he was reſcued 


out of his Bailiff 's Cuſtody, | | | | = 
« Co. 8g. 80 an Arreſt by the Sheriff's Officer is in Judgment of Law the 
Rol.Abr.g4. ſame as if the Arreſt were by the Sheriff in Perſon, and if ſuch * 5 


King of the Cuſtody of Priſoners to another Perſon. 


LE EE 
ſuffer the Party arreſted to eſcape, the Action muſt be brought againſt the 


Sheriff. 


But if the Sheriff directs his Warradt [Oo his Bailiff, and afterwards F F. Cro. Elia. 
uts in his own Name as ſpecial Bailiff, and thereupon arreſts the Defendant, 745: 
who eſcapes, here J. S. ſhall be only chargeable, and not the Sheriff, be- 


cauſe the Defendant was never in the Sherift's Cuſtody, 


85 Of his Juriſdiction over Gaols and Gaolers. 
Although all Gaols and Priſons regularly belong to the (a) King, yet And. 348. 
the Sheriff ſhall have the Cuſtody of all Perſons taken by Virtue of any 22 34· 
Precept or Authority 0 him directed, notwithſtanding any Grant by the F "5g 
829. 
| F | N (a) Although 
a Subject may have the Cuſtody or keeping of them. 2 Inſt, 100. But it is ſaid that none can claim 
a Priſon as a Franchiſe, unleſs they have allo a Gaol- Delivery. Salk. 343. 7 Mod. pl. 1.—- Cannot 


be erefted by leis Authority than by AC of Parliament. 2 Iaſt. 50g. But vide 11 C 12. W. 3. e. 


19 by which Juſtices of Peace on Preſentment of the Grand Jury are impowered to raiſe Money for 
that Purpole, and Tit. Gael and G:aler, h 5 — 


Every County hath two Sorts of Gaols, one for Priſoners by the Sheriff Latch 16. & 
taken for (% Debt, and this the Sheriff may appoint in any Houſe, or vide And. 
where he pleaſes ; the other is for Breach of the Peace and Matter of the 345: 

Crown, which is the (Cc) C Gaol n 
rown, Which is the 6 ounty Gaol, | | S3 Car. a. 
5 = C. 20. ſect.i 3. 

it ſhall not be lawful for any Sheriff or Gaoler to lodge Priſeners for Debt and Felons together in one 

Room, but they ſhall be kept apart, upon Pain that they that offend. againſt this Act ſhall forfeit their 

Office and treble Damages to the Party grieved. (e) By the 1 Ann. c. 6. thoſe taken on an Ef» 

cape Warrant are to be ſent to the County Gaol, we” 15 . 


Though the Sheriff may remove his Gaol from one (% Place to another Hob. 202. 


them. 's Maſhal of the 


King'sBench 


cannqat keep his Piifoners in other Place than where the old Priſon is appointed, but the Court of B. R. 
may by Rule appoint it to be kept in any Place in England, but then the Marſhal is to keep them, 
and the Extent of the Priſon is to be limited by tne Rule. Cro. Car. 466. Rol. Abr. 810.—Arid 
that this was the proper Method to be taken where the Priſoners were in Danger of the Infection by 
the Plague. Hutt. 29. & vide 19 Car. 2. c. 4. tor impowering Juſtices of Peace to remove Piiſogers 
in Cale cf InfeQion, : | | | 


By the 2 Geo. 2. cap. 22. ſed. 1. ** No Sheriff, Bailiff or other Officer See now 32 


„ ſhall convey any Perſon by him arreſted, by Virtue of any Proceſs or Geo. 2. c. 28. 


„ Warrant, to any Tavern, Alehouſe or other Public Victualling or 


= Drinking-houſe, or to the Houſe of ſuch Officer, or of any Tenant or 
Relation of his, without the free Conſent of the Perſon fo arreſted; nor 


* ſhall carry any ſuch Perſon to Priſon within 24 Hours from the Time of 


Arreſt.” ---.: 


© Virtue of any Proceſs or Warrant, and ſhall refute to he carried to ſome bees faffered 
„ ſafe Dwelling hou'e of his own Appointment, ſo as ſuch Dwelling- ©? Epik. 


© * houſe be in a City or Market-Town, if ſuch Perſon ſhall be there ar- *Page 444 
_ ** reſted, or if out of a City or Market- Town, then within three Miles from DE 
t the Place where the Arreſt ſhall be made, and fo as ſuch Houſe be not 

the Houſe of the Perſon arreſted, provided it be within the ſame County 


„and Liberty, it ſhall be lawful for the Officer to cariy the Perſon ſo re- 


* fuſing to Gaol by Virtue of ſuch Proceſs.” 


Vor. IV. Ii EE be 


But by the 3 Geo. 2. cap. 27. ſed. 6. If any Perſon ſhall be arreſted by This Act has 
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e TL E- 
Reg. 295 The Gaoler is but the Sheriff's Servant, whom he may diſcharge at bis 
— Pleaſure; and if he refuſes to ſurrender up or quit Poſſeſſion of the Gaol, 
the Sheriff may turn him out by Force, as he may any private Perſon; al. 
ſo they are each of them ſo far under the Regulation of the Court of Kings 
Bench, that they will compel the Sheriffs to (a) aſſign Priſoners, Cc. the 
(e) Where Gaolers to ſurrender up Gaols, Cc. „„ | | 
Sheriff was not bound to take Delivery of a Priſoner but in the common Gaol of the County. Poph, 
85. 2 Leon. 54. Hard. 30, 33. 8 N ED | | 


Confirmed By the 14 E. z. cap. 0. In the Right of the Gaols, which were won: 
by 19 H. 7. « 40 bein the Ward of the Sheriffs, and annexed to their Bailiwicks, it i 
c. 10. « aſſented and accorded that they ſhall be rejoined to the Sheriffs, and the 
« Sheriffs ſhall have the Cuſtody of the ſame Gaols as before this Time they 
« were wont to have, and they ſhall put in ſuch Under Keepers for whom 
4 they will anſwer.” „„ 7” 5 
2 Lev. 189. And therefore if a Gaoler, who is the Sheriff's Servant, ſuffers a Priſoner 
1 Jon. 62. 0 eſcape, the Action muſt be brought againſt the Sheriff, not againſt the 
| ery) 0 Gaoler ; for an Eſcape out of the Gaoler's Cuſtody is by Intendment of the 
414, 416. Law an Eſcape out of the Sheriff's Cuſtody, _ | 
J EE SR | | © ; 5 
ſaid in general that Gaolers are liable for Eſcapes ; but the Queſtion being there touching the Eſcape 
of x Perſon committed for a criminal Offence muſt be underſtood of Eſcapes in thoſe Caſes, for which 
whoever de facto occupies the Office of Gaoler, is liable to anſwer ;z nor is it material whether bis 
Title to the Office be legal or not. Hal. P. C. 114. 2 Rol. Rep. 146. 2 Hawk. P. C. 135. et vide 
Hard. 29, 35. That where Actions for Eſcapes are ſaid to lie againſt Gaolers, ſuch abſolute Gaolers 
are intended at Writs are directed to. Yet it has been holden by my Lord Chief Juſtice Holt, that 
an Action lies for 4 voluntary Eſcape againſt the Gaoler, as well as againſt the Sheriff, it being in 
Nature of a Reſcue. 2 Salk. 441. pl. 2. 3 Salk. 18. | 1 5 N 


ü ED aa. — 2 * . hc 1» 


(1) Df the pꝛeceding and ſucceeding Sheriff; 
- and herein of the Ads neceſſary to be done 
by each of them. R 


Dale. Sh. 18. THE old Sheriff may execute his Office until his Writ of Diſcharge be 
| 1 delivered to him; and by the Statute 12 E. 4. cap. 1. if any Sheriff 

* execute or return any Writ or Warrant within Michaelmas Term after 
[the Gth of November, and before any Writ of Diſcharge delivered to 

© him, he ſhall not be damnified by the Statute 23 H. 6. cap. 8. although 

« he hath occupied the Office before the Days of Return Craſt ins Martini, 
% Ofabis Martini, or Quinden Martini.“ Eo | 
And by the 17 E. 4. cap. 6. Every old Sheriff ſhall have Power as 
well to execute and return every Writ or Warrant, as to execute every 
other Thing which to the Office pertaineth, during the Terms of St. 

« Michael and St. Hilary, unleſs he be lawfully diſcharged.” | 

Moor 2 In an Action of falſe Impriſonment, the Defendant pleaded that he 
DFR Cafe, was Sheriff of W. and that by Virtue of a Capias directed to him he 
| arreſted the Plaintiff, &c. the Plaintiff replied that FJ. S. was then 
®Page 445 * Sheriff; to which the Defendant rejoined, that he had not Notice of 
| FJ. S.'s Patent, and that no Writ of Diſcharge was delivered to him; and 
on Demurrer it was adjudged for the Defendant, and that he continued 
Sheriff "till the Writ of Diicharge delivered to him, or perfect (a) Notice 

(e) It ſeems of the new Patent. e : | 
88 t deliveri the Writ « f Diſcharę to th Clerk of th Co IOW? though the Ab \ 

inion, that deliverin . Writ of Diſcharge to the the County, gu ia t 4 
. — of the Sheriff, is fuffcient Notice, — every Perſon being obliged „* IE Attendance | 

=p S909 . | 


there, ſhall be preſumed to be preſent. Dyer 338. Crompt. 203. Dalt. p 


* 


But if the old Sheriff, after he is diſcharged, ſhall make his Warrant or Dalt. Sh. 18. 
Precept to any of his late Bailiffs or Officers to arreſt another, and the  - 
Officer by Force thereof ſhall arreſt the Party, an Action of falſe Impri- 
ſonment will lie againſt both the Sheriff and Officer. | 
So where the old Sheriff returned the Proclamation upon an Exigent ye; 
after that he was diſcharged of his Office; and it was adjudged that the Dalt. $18, 
Outlawry was void, and the Party was diſcharged. _ | | ; 
All Writs are by View and by Indenture preciſely to be ſet over by the, Rol. Abr. 
old Sheriff to the new, and if they have been executed by the old Sheriff, 457, 438. 
they muſt be returned by him or in his Name, and (5) indorfed by the Bulſt. 70. 
new Sheriff; but if there hath been no Execution by the old Sheriff of Pal. Sh. 18. 
them, then the Return is to be in the new Sheriff's Name. 4 
atur mihi deliberatum uit per R. 8. armiger nuper vic prox? predeceſſor" meum in — fici 
ſee, Dale. Sh. 18. 8 | _ 


If the Return of the old Sheriff happen to be erroneous, and that a Dalt. Sb. 19. 
new Sheriff be choſen, yet the Court may cauſe the old Sheriff or his | 
Under Sheriff, Clerk, or Deputy, to amend the ſame. 

The old Sheriff is to deliver over by (c) Indenture all the Priſoners 
in his Cuſtody charged with their reſpective Executions, and till ſuch Cro. Elis. 


Delivery by him they remain in the Cuſtody of the old Sheriff, and he 7455 * 


ſhall be anſwerable for them. | Bulſt. 70. 
3 Co. 72. 2 Rol. Abr. 457. (e) For the Form whereof, vide Dalt, Shy 18. 


If the Sheriff dies, and before another is made, one is Execution goes 3 Co. 72. 
at large, (4) this is no Eſcape, for the Priſoners were in the Cuſtody of Cro. Elis. 
the Law 'till a new Sheriff made; but after a new Sheriff is made, he is 366. 
bound to take Notice of all Executions againſt any Perſons he finds in 10 That 
the Gaol, for there is no Perſon to make Delivery or give him Notice Ransaq 2 

b | | 3s | dy but 
thereof, 5 | | | to take him 
| again, || 1 Mod, 14. 


1 
1 


The Under Sheriff is now anſwerable, by 3 Geo. 1. c. 18. ſ. 8. which vide ante 437. 


If J. S. be in Execution at the Suit of A. and B. ſeverally, and the 1 71. 
Sheriff at the End of his Year delivers him over to the new Sheriff by In- 
denture, in which Indenture the Execution at the Suit of A. only is men- * _ | 
tioned, and the Execution at the Suit of B. is omitted, this is an Eſcape, facial. 
for which an Action lies againſt the old Sheriff, though J. S. continues Verdi. 
in Priſon , for eo inſtante that the old Sheriff hath delivered his Priſoners Poph8s.S.C, 
to the new, (e) he ceaſes to have the Cuſtody of them, and he cannot be ©79- Elis. 
in the Cuſtody of the new Sheriff at the Suit of B. with which he was 5 686. 


never charged; and though the Executions are of Record, yet the news. C. ad- 
Sheriff is not bound to take Notice thereof. Judged un 
| a ſpecia 


Verdict, being found allo that the old Sheriff gave no Notice of this Execution to the new, and affirm - 
ed upon a Writ of Error in the Exchequer Chamber; but it is ſaid, that it ſeemed to the Juſtices, 
that Notice by Parol wou. d have been ſufficient though the Execution was not mentioned in the laden- 
(e) And the new Sheriff is to be charged with an Eſcape after. Cro. Jac. 380.——But if 

a Priſoner is dmitted in the Indentures, and ſo not turned over at all, he remains in the Cuſtddy of 


the old Sheriff. Sid, 335. Noy 51. 2 Leon. 54. 2 Keb. 224; 


lt hath been adjudged, that an Aſſignment by the Under Sheriff is“ Page 446 

ſufficient ; and alſo that an Aſſignment of the Priſoners, though not M. 6 Geo. a. 

by Indenture, ſhall bind the new Sheriff if he has Notice of the in C. B. 

_ Cauſes wherewith the Priſoners are charged; for it ſeems the Form of 2” + 

the Indenture was introduced ww for the Conveniency and — Os 
2. i 2 | © 


VJ -: 
of Sheriffs; and therefore if a Note or Shedule only is made of the 
44 1 8 Priſoners, with the Cauſes of their Impriſonment, and this delivered 
> Fo. to the new Sheriff, and thereupon he accepts the Cuſtody of the (a) 


Barness hee 
Notes, C-P. Gaol, they are as effectually turned over as if done by Indenture; Vo. 


289 lenti non fit injuria; and the new Sheriff can no more pretend Ignorance 
2 Kel. 125. hen the Truſt he engages in is declared to him by Deed Poll, than by 


J. 101. 
3 441. Indenture. : | - 
Dalt. 15. 3 = | : . | 3 | 
pl. 21. 2 Rol. Rep. 146. but the new Sheriff may compel the old Sheriff to make an Af. 


Sid. 338. old 
rs by Indenture. 2 Kel. 125. pi. 101. (a) That the new Sheriff is not bound to take De. 


livery of a Priſoner but in the common Gaol of the County. Poph. 85. 2 Leon. 54. Hardr. zo, 
33.—A Wiit for the new Sheriff to compel an Aſigament by Iadentute from his Predeceſfor. 


| Reg. 293. f | 
7 Sheriffs required to turn over all Proceſs not executed, by Indenture to their Succeſſor, 20 Geo. 
2. c. 37 —Writs to be turned over to the ſuccecding Sheriff, 24. — - —sSheriff not to be called 
urn after ſix Months from the Expiration ot his Office, id. ſ. 2. 


upon to make 2 Ret 


Dalt. Sh.19. If upon a Fi. Fa. the Sheriff ſeizes Goods, and he returns that Goods 
Salk. 323. to ſuch a Value remain in his Hands pro defectu emptorum, and he iy 
removed, yet he and not the new Sheriff is to proceed in the Execution; 
for Execution being an intire Thing, he who begins muſt end it; and 
upon his Neglect a Diftringas nuper wicecomitem lies, of which there are 
| {b) two Sorts, one to diſtrain the old Sheriff to ſell and bring in the Money, 
(5)Yorwhich the other to ſell and deliver the Money to the new Sheriff, to bring it into 
—. 4 Court, which plainly ſhews his Authority continues by Virtue of the firſt 
24 H. 6. 36. Writ. | | 58 | 
Kaſt. 164. 5 | pI | 5 | „„ 
And that the Di/iringas, which commands che new Sheriff to diſtrain the old one to ſell and bring in 
the Money, is the moſt uſual. 6 Mod. 299. „„ 5 
n And therefore it hath been adjudged, that if the Sheriff on a Ei. Fa. 
N 73: feiſes Goods to the Value of the Devt, and pays Part of the Debt, and 
Rol. Abr. is diſcharged before he hath ſold rhe Reſt of the Goods or having returned 
893, 894. his Writ, that notwithſtanding fuch Diſcharge, and without any Writ 
Airev. Aden. of Venditioni exponas, he may ſell the Goods remaining in his Hands, and 
But in Yelv. ſuch Sale and Execution ſhall be good by Force of the Writ of 


44. SL. +. 
ie ſaid to be Fi. Fa. 


adjudged | 3 5 55 CTY 
_ 15 ſeems to be a Miſtake; & vide Hob. 207. Cro. Eliz. 397. Velv. 6. Dyer 98. Godb. 
276. Cro. Jac. gig. Latch 117. 4 Leon. 20. 2 Saund. 47, 345. Mod. 31. ET 
Cro. Eliz. If a Fi. Fa. (before the Statute) had been delivered to the Sheriff ꝙ Nov. 
2 1. and he had executed it the ſame Day, and after a Writ of Diſcharge, 
IWiſman dated 6 Now. had been delivered to the Sheriff the fame Day, if it did 
not appear the Sheriff had Notice of it before the Execution ſerved, the 


Execution had been good. 


By the 3 Geo. 1. cap. i5. / 9: © When any Sheriff ſhall by Proceſs 

« out of the Exchequer extend any Goods, c. into the Hands of his 

+ Majeſty, c. for any Debts due to the Crown, and ſhall die or be 

« ſuperſeded before a Venditioni exponas be awarded for Sale, or before 

„% he has made actual Sale thereof, and a Writ {hall afterwards be awarded 

9 „to a ſubſequent Sheriff, who ſhall make Sale of ſuch Goods, c. the 

** Barons of the Exchequer, if ſitting, or if not fitting, they, or any 

one of them of the Degree of the Coif, ſhall ſettle the Fees or Pound- 

age for ſuch Seiſure and Sale between ſuch preceding and ſubſequent 

. Sheriff, with regard to the Trouble each Sheriff had in the Execution 
+ By ſtat. « of ſuch Proceſs.” +. | | . | | 


7 Geo. 3 „ | | | 5 | : 
ſ ; : '3 
c. 29. He is not intitled to Poundage for the taking Body in Execution, on Proceſs at the Suit of She- 
riff, Cc. on Bail-Rond for Appearance of Perſon ſued for Duties, or for Penalty for ſmuggling, or in 


any Caſe where he would not be intitled if the Suit was directly in the Name of the Crown. 


( There 


SHE: þ 2 


„ There moze than one Sheriff, rage % 


IN London and Middleſex there are to Sheriffs; the Beginning of which Friv. Lead. 
| Cuſtom feems to be founded on the Charter of King John, who 9 9 
granted the Sheritfwick of London and Middieſex to the Mayor and Citi-2 n 
zens of London, at the Farm of 300 J. per Ann. ſo that being a Grant in a Show. 262. 
Fee of the Sheriffwick to them as a Corporation, they had a Right to pl. 268. 

name one or more Officers in order to execute the ſame, and they thought in. 104. 
it proper io name two Officers ind fferently to execute both Offices, and EEE 8 
both of them execute as one Sheriff, though the Writ in Middleſex is di- Leon. 284. 
tected to them as one, Vic Com Middleſex Fræcipimus tibi; in that of Gilb. Hiſt. 
Lonllon it is to both Vic Comitib* London Precipimus vobis; and the P. C. 180. 
Reaſon of this Difference ſeeins to be, that before this Grant of the 
Sheriffwick to the Corporation, the Corporation nominated to the 
Ciown, and the Crown appointed the Sheriffs for London, and the Lon- 
don Sheriffs were reſponſible to the King ſor the Londen Profits of the 
Sheriffwick ; and that was the Realon why two were appointed, that 
both might be reſponſible, and this Nomination was that the Citizens 
might exhibit to the King reſponſible Perſons; and that ſeems to be the 
Reaſon, that in many of the Corporations that are Cities and Counties, 
| there are two Sheriffs; but when, by the Charter of King Jen, the 
Sheriffwick of London and Middleſex was granied to the Citizens as a per- 
petual Fee-Farm, then they elected their Sheriffs, which before were 
nominated for London only, and the EleQion of the two was for both 

Sheriffwicks; but the Directions of the King's Writs were as before, vis, 

in London to the two Sheriffs, and in Middleſex as if there. was only one. 

Where there are two Sheriffs, they regularly make but one Officer, 4 Mod. 65. 
and therefore if one of them die, the Office is at an End until another is | 
choſen, and the Courts of Weſtminſter can award no Proceſs to the other. h 
If one Sheriff of London make his Return without his Fellow, this Hob. 50. 
being as no Return at all is not aided by the Statute, which aids inſuff- Lit. Rep. 
cient Returns, for the Court takes Notice that one Sheriff there is two 29. 
444 8 | | : 

But though they are confidered but as one Officer, yet where in an Mod. 6 

Information for a Riot committed in Chefter, it was ſuggeſted on the aj. 3 
Roll that one of the Defendants was Sheriff, whereupon the Venire was pl. 22 
| prayed and directed to the other Sheriff, and they found guilty ; and it De King v. 

was moved in Arreſt of Judgment that the Yenire ſhould be awarded g C. 
to the Coroner, becauſe both Sheriffs make but one Officer; but in this S.. = 
Caſe it was adjudged that the Venire was well awarded, and that wherethere ſaid, 
one Sheriff is challenged the other ſhall ſupply the Place, and that the that in the 
Coroner is not the Perſon to execute the Proceſs of the King's Courts Cale sSerhel, 


| 8 5 . | z Sheriff of 
but where the proper Officer is wan ing, which cannot be where there is Z en. 


one Sheriff, agaiult Har- 
| A | ET | vey, ard of 

| my Sheriff of Lenden, againſt Player, the Venires were directed to the other Sheriff alone; & vid 

8 | e | 

In a Writ of Error to reverſe an Outlawry, among other Errors it was Cro. Jac. 
aſſigned that the Direction of the Exizent to the Sheriffs of the City of 2 | 
Lincoln was Quod capias Corpus ejus ita quod Habeas Corpus ejus, &c. 5 
where, they being two Sheriffs, the Writ ought to have been Capiaris et 
habiatis ; ſed non allocatur, for they both be but one Officer to the Court; 
and altho' in the End of the Writ it is i“ quod habeatis ibi bac breve, yet 
there is no Repugnancy, for it is good both Ways. | 5 


*Page 448 If there are two Sheriffs of the ſame Place, and an Action of Eſcape is 
Cro. Eliz. brought againſt them both, if one of them dies, yet the Writ ſhall not 
G25. abate ; for, it being in Nature of a Treſpaſs, and merely perſonal, the 


* Sl aa 


1 Patty can only have Remedy againſt the Survivor. 

the City of N 

Tork. | | | en fi 5 5 . 

Carth. 145. A Priſoner in Mood. ſtreet Compter upon meſne Proceſs on a Plaint 

Show. 162. levied againſt him, &c. eſcaped ; whereupon the Plaintiff brought his 

2 2 „Action againſt both Sheriffs of London, and upon a Demurrer io the De- 

cCWlaration the Plaintiff had Judgment ; and it was reſolved, that though 

the Plaint was levied before one Defendant only in his Court, and the 
Priſoner eſcaped out of his Compter, yet that both Sheriffs had the 
Cuſtody of the Priſoners in both Compters, and by Conſequence the 


- 


Action was well maintainable againſt both, 


— . on * —— 


(L) Df bis Duty and Afts as a Judicial Officer, 
| Pide Jef = Sheriff hath in many Things a Judicial Authority, | and par- 


* ticularly in his Torn, which is the King's Court of Record hold en 
— before the Sheriff for the redreſſing of common Grievances within the 


County. : | 1 8 
Cromp. Jur. In this Court the Sheriff had antiently a very large and ample Jutiſ- 
212. diction, for he could not only inquire of all capital Offences, as Treaſons 


Stamf. 84. and Felonies, but likewiſe iſſue Proceſs on them, and determine the 
4 * „ ſame ; but his Power herein is now much reſtrained by Statute ; and iſt, 
2 Hal. wm. by the Statute of Magna Charta, cap. 17. by which it is enacted, * That 
P. C. 6g. no Sheriff, Conſtable or other Bailiff of the King ſhall hold Pleas of 
2Hawk.P.C.** the Crown.” 2dly, by the Statute of 1 E. 4. cap. 2. his Power of 
66. making out Proceſs upon theſe Indictments is taken away as well in Caſe 
of Indictments of Felony, as other Miſdemeanors within his Cognizance ; 
but he is to deliver all ſuch Preſentments and Indictments to the 
Juſtices of the Peace at their next Seſſions, who are to make out Proceſs 
thereupon, and hear ard determine them; but, if the original Preſent— 

ment were not within the Juriſdiction of the Torn, the Juſtices of Peace 
ought not to proceed upon ſuch Indictments, though removed before 

them. J 8 
Hawk. P. C. But though the Sheriff by the abovementioned Statutes is reſtrained 
66, 6 from determining in capital Offences, and of iſſuing Proceſs in ſuch Caſes, 


5 yet hatch he ſtill in his Torn a Judicial, Authority wirtute Officii, of in- 
' += quiring and taking Preſentinents of. all 58 Oftences, of a publick 
fa) And Nature, as all Treaſons ard Felonies at (a) Common Law, Aſſaults and 
therefore Batteries, if accompanied with Bloodſhed; all. Affrays, being in terrorem 
cannot take put; common Grievances, as Breaking of Hedges, Dikes or Walls; 
of Rape, ber all common Nuiſances; Annoyances. to common Biidges or Highways, 
cauſe as the Bawdy-houſes, Ic. and all other ſuch like Offences.. as. Selling corrupt 
Law now Victuals, Breaking the Aſſiſe of Beer and Ale, Neglecting to hold a Fair 
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ſtands, it is or Market, keeping falſe Weights or Meaſures, c. 

only Felony | V nöĩ˙ĩéê¹ ee 

by Statute. 5 f 210 i 347-5 

2 Hal. Hiſt. * LEES SIO 0 EE a eB: A „% Eo... 

P. C. 69. Alſo a Sheriff, as Judge of a Court of Record, may int his, Torn 

2Hawk.P.C.impolſe a Fine on all ſuch as ſhall be guilty of a Contempt in the Face 

88. of the Court, and on a Suitor refuſing to be ſworn, and on a Bailiff 
refuſing to make a Panel, and on a Tithingman reſuſing to make a 
| : | | i Preſent- 


4 MH: 8 41-6 

+ Preſentment, and on a Juryman refuſing to preſent the Articles given Page 449 
in Charge, and on a Perſon duly choſen Conſtable refuſing to be 
worn. | 3 | 2 
R But he cannot take a Preſentment concerning the Freehold, as he Dalt. Sh. 2 5; 
cannot hold Plea of Lands; and therefore if a Preſentment charge a 3 Mod. 138, 
Perſon with not repairing a Highway as he ought to do by the Tenure 
of his Lands, this is to be removed into the King's Bench, and there tra- 
mild 1 S 

The Sheriff, as he is a principal Conſervator, of the Peace within his Cro. Car. 26. 
County, may ex officio award Proceſs of the Peace, and take Surety Hawk. P. C. 
for it; and it ſeems the better Opinion, that the Security ſo taken by 33+ 
him is by the Common Law looked: on as a Recognizance or Matter of 

Record, and not as a common hay, . or Matter in Pais only, for that 

it is taken by him by Virtue of the King's Commiſſion, by which he is in- 
truſted with the Cuſtody of the County, and conſequently has by it an im- 
plied Power of keeping the Peace within ſuch County. 
In ſome Caſes the Sheriff hath two Powers, or a double or two-fold Au- Dale. Sh. 34. 
thority; the one as Judge, and the other as an Officer, in the one and the Lide what 
fame Buſineſs ; and in a Writ of Rediſſeiſin, in a Writ of Inquiry of Waſte, Write he is 
in a Nativo habendo, and in a Writ of Admeaſurement of Paſture, Q c. in Pans 
theſe Caſes the Writ is as a Commiſſion to the Sheriff, and by Virtue 


| thereof the Sheriff is Judge of the Cauſe, 


_Y ” 
i. tlie. . a 
2» 


— — —_— 


M) Of his Duty and Aits as a Winifterial 
00 Of bis Durp and, A as 8 Winter 


7. That he is the proper Officer to execute all Writs, except in Caſe 
5 | £3 of Partiality. | | 


| T3 Sheriff is the immediate Officer to the King's Courts, to whom Dale. Sb. 96. 
all Writs and Proceſſes are regularly to be directed, and who is to Plowd. 74. 
execute the ſame without Favour, Dread or Corruption, and to which he Dyer 60. 
is ſworn, | = = 0 
And as this is an Employment for the Good and Convenience of the Dalt. Sh. 
Public, if the Sheriff refuſe to receive a Writ, or to execute it, this is an 101, 102. 
Offence of a public Nature, for which he may be (a) fined and impriſon- "> 
ed; alſo ſuch an Injury to the Party grieved for which an Action on the (4) An Exi- 
Caſe lies. Wl | | Ek gent deliver- 
5 | ed to the 
Ss xy | | Sheriff was 
imbeziled, and a Copy of it returned by him, for which he was amerced 30 l, for the Return of the 
Copy, and 20 l. for the Imbezilment. 5 H. 4, 5. Dalt. Sh. 202. | | 


And if any, ſays Dalton, doth fear the Malice, indire& Dealing, or Dalt. Sh. 20. 
| Negligence of the Sheriff, Ec, in the Execution of any Writ, they may | 
deliver their Writs in the open County Court, or in any other Place in the - 
County; and may take of the Sheriff or Under Sheriff, being preſent, a 

Bill, wherein the Names of the Demandants and Tenants mentioned in the 

Writ ſhall be contained, whereto, upon Requeſt made by him which de- 

livered the Writ, the Sheriff or Under Sheriff ſhall put to their Seal for a 
Teſtimony, without any Fee; and if they refuſe, athers preſent may put 

their Seals as Witneſſes, | 7 9 5 


But 


. m ] Ü˙•• ,] ] ˖0o 
page 4360 But though the Sheriff is the proper Officer to whom Proceſs is to be 
Co. Lit. 158. directed, and who is to execute the ſame, yet if he be partial, that is ſuch 
2. Vide Tit. a one as from his Conſanguinity or Affinity, his being under the Power of 
Jwy. either Party, cannot be preſumed indifferent in making a Return of a Jury, 
in ſuch Caſe the Venire ſhall be directed to the Coroners, it they are im- 

partial, or to thoſe of them who are ſo; and in caſe all the Coroners are 
partial or not indifferent, as every Officer who hath any way to do with 
the Adminiſtration of Juſtice ought to be, then the Venire ſhall be directed 
to two Elizors named by the Court, and againſt whom for that Reaton no 
Challenge can be taken. - He 5 
8 Mod. 246. But as the Sheriff is the proper Officer to return Juries, if there be no le- 
gal Exception againſt him the Court cannot flip him, and order another to 
return a Jury, without the Conſent of the Parties, to try an Iſſue at the 
Net Prius; but if there be any lawful Objection to him, and it appears ſo 
on Affidavit, then a ſpecial Jury may be {truck by the Maſter of the Office 
without the Conſent of the Parties. | VNV» 
Cro. Car. If one that is Sheriff of a County levies a Fine, the Writ of Covenant is 
415% 418. to be directed to the Coroners ; for though the Sheriff is the proper Minj- 
1 Rol. Abr. ger for the Execution of all Writs, yet where the Writ is brought againſt 
797 himſelf, and where he with others are Parties to it, to prevent Partialiiy, 
which every one is naturally guilty of, to himſelf, it has been the Practice 
to direct the Writ to the Coroners. LET | | 
Moor 547. In Replevin it appeared that the Liberale on a Statute was exe- 
cuted by the Conuſce, being himſelf Sheriff; and this was held er- 
| — VVA = | 
3 Vent. 216, If a Sheriff of a County in a City be in Contempt, the Attachment is to 
to the Coroner, and not to the Mayor or chief Officer of the Corpora- 
ton in ſuch City or 'l own; and if the Offender be out of his Office, the 
Attachment ſhall be directed to the new Sheriff. | =P 


2. That he cannot diſpute the Authority by which they iſſue, nor object 
EE; any Irregularity in them, _ = i, 


Dalt. Sh, Neither the Sheriff nor his Officers are to diſpute the Authority of the 
” 104+ Court out of which any Writ, Proceſs or Warrant iſſues, but are at their 
Peril truly to execute all ſuch Writs, Cc. as are directed to them by the 
King's Judges and Juſtices, according to the Command of the faid Writs, 
and hereunto they are ſworn, 1 5 „ = 

Dyer 60. And hence it hath been held, that if a Capias, Exigent or Writ of 
9 Co. 68. Execution iſſued agaipſt a Peer, and was delivered to the Sheriff, that 
= voy. 69 bg was obliged to execute it; and that if any ſuch Writ iſſued. and 
Tit. Pr vi. oo YT was taken thereupon and eſcaped, an Action lay againſt the 

n el itt. 13 FE 3 : | | * 
1 But herein there is an eſtabliſhed Diltintion mentioned in Variety of 
22 E. 4. 33. Books and Caſcs, to wit, that when a Court hath Jurifdiction of the 


10 Co 56, 5 8 N EN ; . 
4 Cauſe, and proceeds ine, fo ordine, or erroneouſly, there the Officer or 


190% : it | 
Foph. 203. 2 Saund. 400. 3 Mod. 323. Caith. 148, 


Therefore 


e S M HE HM 5 

Therefore if a Formedon iſſues out of the Court of King's Bench, or“ Page 45 t 
an Appeal out of the Common Pleas, though theſe are (a) ſuperior 5 
Courts, yet not having Juriſdiction in theſe Matters, the Sheriff is woes Not: ow 
obliged to execute the Writ. | | 48) Where: 
3 Eſcape the 
Plaintiff declared, that the Sheriff arreſted 7. S. by virtue of a Zatitat, without ſaying out of what 
Court it iſſued; and it was urged, that though the Sheriff could not take Advantage of an erroneous 


Procels, that yet he might of a void Writ. 5 Mod. 413. Ld, Raym. 397. 


If Juſtices of Peace arraign a Perſon of Treaſon in their Seſſions, who is Dalt. Sh. 
convicted and executed, this is Felony as well in the Juſtices as Sheriff or - 
Officer, who executed their Sentence ; but if he had been indicted of a 
| Treſpaſs, found guilty and hanged, though this had been Felony in the 
juſtices, yet it would not be ſo in the Sheriff, becauſe a Matter in which 
the Jultices had JuriſdiQion, and in which they only were to blame in ex- 
ceeding their Authority. BS: | Ts | 

In an Action upon the Caſe in Banco Regis againſt an Officer of the Rol. Abr. 
inferior Court for an Eſcape, if the Plaintiff declares that he brought an bog. 
Action againſt J. S. in the ſaid inferior Court (as in Kingſton upon Hull) Ricbardſenv. 
upon an Obligation made (6) at Hallifax in Comitatu Eborum, and does ; N 4 
not alledge this to be within the JurildiQion of the ſaid inferior Court, , Show: 2 
and that upon this judgment was given, and Execution granted, and the pl. 391. 
Deſendant took him in Execution and ſiffered him to eſcape, and there 2 Lutw. 


upon he hath brought this Action; this Declaration is not ſufficient to 53 


| charge the Defendant, becauſe it is not alledged that the Obligation was Said it woulg 
made within the Juriſdiction of the Court; for though the Action be tran- have been 


ſitory, yet this inferior Court having but a limited Juriſdiction of Things otherwiſe if - 


ariſing within the Juriſdiction, (c) the Proceedings there were Coram non e. 7 
r 


Judice, and wholly void, of which the Officer ſhall take Advantage in this „here made. 
Action upon the Eſcape. 5 SD And Lutw. 
3 | | | | : 1567. it is 
ſaid the Cauſe of Action, by the Declaration appearing to be out of the Juriſdiction, was the Cauſe of 
this Action not lying. Skin, 51. 2 Mod. 197. 3 Lev. 23. like Point. (e) 4 Inft, 231. 3 Lev, 
23z 234+ | | „ = | | 
So if A, declares that he proſecuted one J. S. in the Court of Ely upon 2 Mod. 29. 
a Bond made Infra Furiſditionem, upon which he was in Execution, and 
that the Defendant ſuffered him to eſcape, if the Jury find that there was 
ſuch a Proſecution, but that the Bond was not made Infra Juriſdictionem, Judges 
tae Action does not lie; for all that was done was Coram non Judice; and againſt Ellis. 
therefore no legal Commitment; and though the Defendant in the Court 
below pleaded Non e fudlum, yet that could not give the Court any Ju- 
riſdiction which it had not originally in the Cauſe. 
If after the Year a Capias ad Satisfaciendum is taken out, and the De- Cro. Eliz. 
fendant thereupon arreſted, and after tuffered to eſcape, Debt lies for this 188. 
Fieape (4) though the Proceſs was erroneouſly awarded; for it was ſuffi- © pad 
cient to arreſt him, and the Sheriff may jultify in an Action of falſe Im- Zig Gy 
pPpriſonment, and (e) therefote cannot let him at large. | pl. 4. S. P. 
we „„ | | adjudged. 
Lad. Raym. 775, (d) That the Sheriff can take no Advantage of Error in the Proceſs. Cro. Eliz, 
767, 893. 2 Bulſt. 258. 8 Co. 142. Godb. 27. Noy 78. Cro. Jac. 280, 289, Stil. 232. 3 Mod, 
32s. Carth 148. — gut other wife if the Arreſt was void; as if the Arreſt, on which the Eſcape is 
ſuppoſed, is laid to be out of the County of which the Defendant is Sheriff. Cro. Eliz. 877. et vide 
Noy 51. Brownl. 9g. Owen 72. 5 Mod. 413.— lf the judgment for Error is reveried, the Sheriff 
miy plead Nul tie! Record, & Co. 142. Saund. 39. Lev. 96. (e) Though the Sheriff may juti- 
tify the Execution ofa Capras teſted out of a Term, yet the Plaintiff ſhall not take Advantage thereof 
lo as to charge the Sheriff ſor an Eicape. 7 Mod. 30. 2 Salk 700. pl. 4. per Holt Ch, ]. | 


Hole, adjudg- 


If one taken upon a Writ of Excommunicato Capiendo, upon a Sen- Lutw. 127. 
tence in the Spiritual Court for Non-payment of Money decreed Ne * 
40 on, ale 


for Tithes and Colts, eſcapes, an Action will lie againſt the mon 3 jucged. 
| | | | or 


Bernard; et 


30. Sguibbs v. 


ed by three 


ujbes Caſe. 
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Writs upon which ſuch Warrants ought to iſſue, on Forfeiture of 1b 14. 


*Page 452* for though this is founded on a Matter merely Spiritual, yet the Pro. 

| ceſs iſſues out of a Temporal Court, and is directed to and executed 

by a Temporal Officer, and the Damages conſequential thereupon 
Temporal. 1 | | 


Rol. Rep. 47. If a Commiſſion of Bankruptey iſſues againſt A. who refuſes to be ex- 


2 Buiſt. 2 36. amined, and thereupon he is committed to Priſon, and the Gaoler ſuffers 
Moor 634. him to eſcape, as the Commiſſioners had ſufficient Authority to commit 
N Action lies by the Creditor for the Eſcape. 8. | : & 
Cary. 12 Y | a . Pe | 
Sik ob If one be taken on a Capias ad Satisfaciendum, between the Teſte and 
ol; 2 Return whereof a whole Term intervenes, and the Sheriff ſuffers him to 
Ld. Raym. eſcape, an Action lies againſt him; for this Writ was not void, the Party 
275: not being prejudiced thereby, for he had no Day in Court, and muſt how. 
— 44 y ever lie in Priſon; otherwiſe where taken upon a Capias ad Reſpondendun, 
"Hig" in which a Term intervenes between the Teſte and Return, for ſuch Writ 
is void, and by the Intermiſſion the Cauſe ts diſcontinued and out of Court, | 
Tone was and fo the Sheriff not chargeable f | 
arreſted by 2 


| Capias ad reſpondendum, teſted in Trinity, and returnable in Hilary Term following, this Writ waz 
| "ſet aſide as void. Treſpals for falſe Impriſonment lies againſt the Plaintiff in that Writ, and he can 


not juſtify under a void or regular Writ. 3 Will. 341. 


—— — - 1 . - 


D 2 * 
2 


(N) How he is to exerciſe ſuch CUrits. 
5 And herein, 5 


1. That it muſt be without Favour or Oppreſſion, and after ſuch Writ 1 
is actually taken out, and before it is returnable. 


Date, Sl. 1 2 Sheriff being obliged to execute every Writ and Proceſs iſſuing. 


: and directed to him by lawful Authority, he is likewiſe obliged by 
the Duty of his Office to execute ſuch Proceſs with the utmoſt Expedition, 
or — — receives it as the Nature of the Thing will admit of; 
and herein there cannot be a ſurer Rule for him to go by than à ſtri - 
ſervance of what is injoined by the Writ ; but as on the one Hand he muſt 
not ſhew any Favour, nor be guilty of any unreaſonable Delay; fo on the 
other Hand he muſt not be guilty of Oppreſſion, nor make uſe of other 
PForce nor greater Violence than the Thing requires. 
Dalt, Sh. If the Defendant doth the Thing commanded by the Præcipe, yet the 
110, Sheriff is to ſerve the Proceſs, and 10 make Return thereof. 1 
9 Co. 69. A {worn and known Officer, be he Sheriff, Under Sheriff, Bailiff or 
Dalt. Sh. - Serjeant, need not ſhew his Warrant or Writ when he cometh to ſerve 
. Hegh 1 it upon any Man's Perſon or Goods, although the Party demandeth it; 
| * but a ſpecial Bailiff muſt ſhew his Warrant if the Party demands it, 
. otherwife he need not obey it; allo ſuch known Officer ü pon the Arreſt 
ought to declare the Cöntents of his Warrant, at whoſe Suit he makes 
the Arreſt, out of what Coutt, when returnable, to the End that, if 
it be upon an Execution, he may pay the Money, and ſo free his Per- 
ſon; or if on meſne Proceſs, that he may put in Bail, or agree with his 
Adverſary. & ; | { e „5 3 
If any Officer do arreſt a Man before that he Ca) hath a Warrant, 


. og. 


One. ths: and afterwards doth procure a Warrant, or a Warrant cometh to him ; 


111. 


(a) If in F 


Truth à Writ was ſued out, and the Sheriff had made his Warrant before the Writ came to his 


Hands, this hath been held well. 2 Lev. 19. 1 Saund. 298.— But now by the 6 Geo. 1. c. 21. it is 
enaQed, That no High Sheriff, &c. ſhall make cut any Warrant before they have in their Cuſtody the 


* 


to 


* 


Bailiff or other Miniſter of Juſtice, having the Execution of the King's 354: 


pria perſona ſua ad fatiend' eæecution', et fi inveniat, Cc. 


SH ES EE 


: to arreſt the Party for the ſame Cauſe, yet the fir ſt Arreſt was wrongſul, 


and the Party grieved may have his Action of falſe Impriſonment. 
* And as the Sheriff cannot arreſt before the Writ iſſues, or make his Page 45 3 


Warrant before it comes to his Hands, it hath alſo been adjudged that he Sid. 229. 


cannot execute it after the Return, not even the very next Day after, and 2 | 


before the Quarto die poſt. 


| 2. Of his raiſing the Poſſe Comitatus, 


| By the Common Law the Sheriff may raiſe the Poſſe Comitatus or Flet. I. 2. 


Power of the County, that is, ſuch a Number of Men as are neceſſary b. 62. 


for his Aſſiſtance in the Execution of the King's Writs, Quelling of Riots, ray * 


Apprehending Traitors, Robbers, Cc. and herein every Perſon above the, j,q. 193, 


Age of Fifteen, not aged or decrepid, is bound to be aiding, and (a) if 453. 
they refuſe to aſſiſt, may be puniſhed by Fine and Impriſonment. 


(a) The Sta- 
3 „ 8 | 5 ; tute 2 H. 5. 
c. 8. infliteth both Fine and Impriſonment upon ſuch as ſhall not aid the Sheriff, they being there- 
unto required. Dalt, Sh. 356. | | 


This Power is not only allowed the Sheriff, but likewiſe is given to his Dalt. Sh. 
Writs, and being reliſted in endeavouring to execute the ſame, may law- . 
fully taiſe ſuch a Force as may effectually enable them to overpower any Moor 656. 
ſuch Reſiſtance; alſo a Conſtable, or even a private Perſon, may aſſemble 2 loſt. 193. 
a competent Number of People, in order, with Force, to ſuppreſs Rebels 


or Enemies, or Rioters, and afterwards with ſuch Force actually to ſup- 


preſs them; ſo a Juſtice of Peace, who has juſt Cauſe to fear a violent 
Reſiſtance, may raiſe the Poſſe in order to remove a Force in making an 

Entry into, or detaining of Lands. IE: | 

But notwithſtanding what was allowed and injoined herein by the Com- 00 B 

mon Law, it was thought neceſſary by (5) poſitive Laws to remedy the Wet. 17 


great Inconvenience which there was in ancient Times by the Reſiſtance; E. 1. cry, 


given to the King's Writs, and therefore the Statute (e Weſtm. 2. (i 3zif a Diſtie's 


1 5 1 Nen PSS. n ans be impound- 
Ed. 1. flat, 1.) cap. 39. enacts as follows: Multoties etiam falſum dant 3 N Ge 


 reſponſum mandando, quod non paterunt exequi praceplum regis" propter tie or Por- 


ref flentiam poteſtatis alicuſus magnatis. De gue caveat Vic de cetero, treſs, and 


quia hujuſmods reſponſa.multum redundant in dedecus domini regis ei coronæ detained, 


ſuæ, et quam cito ſub-ballivi ſui teflificentur, quod invenerunt humo't re: the _— 
or Baili 


. . „ eee e 4 | ; , : , bY 
| {ftentiam ftatim omnibus omiſſis aſſumpt' ſecum Poſſe comitat' ſui eat in king with 


bim the 
Power of 


the Shire, Se. may cauſe the ſaid Caſtle or Fortreſs to be beaten down. Dalt. Sh. 354. Ce) "The 


original Commitment for Contempt ſeems to be derived from this Statute; for ſince the Sheriff was 
to commit thoſe who reſiſted the Proceſs, the Judges that awarded ſuch Proceſs muſt have the ſame 


Authority to vindicate it: Hence, if any one offers any Contempt to this Proceſs, either by Word 


or Deed, he is ſubject to Commitment during Pleaſure, vis. A qua non. deliberetur fine ſpeciali 


præcepto domini regis; ſo that notwithſtanding the Statute of Magna Charta, that none are to be 
impriſoned Sine jade, parium, wel per legem terre, this is one Part of the Law of the Land to 


commit for Contempts, and confirmed by this Statute. 


15 


The Words of this Statute have been conſtrued to extend to Execu- Rol. Abr. 


tions only, and not to Writs on meſne Proceſs; and that the Sheriff Was 80g. 
not obliged to raiſe the Poſſe Comitatus where the Party was bailable, for Hay v. 


that it cannot be preſumed that in ſuch Caſes the King's Writ will bez” 1 Rep. | 


diſobeyed. 388, 440. 
* and Cro. 


Jac. 419. S. C. adjudged, and agreed per Cur. that though the Sheriff was not obliged, that yet he 


may take his Poſſe to ſerve meine Proceſs. Cro, Eliz. 668. Noy 40. Moor 88a. 3 Bulſt. 198. 
2 Lev. 144. 3 Lev. 46. S. P. | | | ; EN: _ 55 
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„ 
Fitz. Execut. Upon a Writ of Seiſin the Sheriff returned that he could not 1 


147. Seiſin for Reſiſtance, and for that the Sheriff did not take the Power of the 


14 A | County according to the Statute, he was amerced 20 Marks. 


 *Page454 80 in a Replevin if the Sheriff return that the Cattle are in a Fort or 


nova Sh. Caſtle, ſo as he cannot make Deliverance, he ſhall be ainerced, 

Dalt. Sh. A Man demands the Peace in Chancery againſt a great Lord, and hath 

355. a Supplicawit directed to the Sheriff, Cc. there, if need be, the Sheriff 

| may take the Poſſe to aid him to arreſt ſuch Lots. 

Dalt. Sh. 1 he Sheriff, if need be, may raiſe the Power of the County to aſſiſt 

him in the Execution of a Precept of Reſtitution; and therefore if he 

make a Return thereto, that he could not make a Reſtitution by Reaſon 

of Refittance, he ſhall be amerced. 

3 Inſt. 161. But though it be the Duty of the Sheriff or other Miniſter of Juſtice, 

3 having the Execution of King's Writs, and being reſiſted in endeavour- 

264. | Ing to execute the ſame, to raiſe ſuch a Power as may effectually enable 

Vide Title them to over- power any ſuch Keſiſtance; yet, it is faid not to be lawful 

Attachment. for them to raiſe a Force for the Execution of a Civil Procels unleſs they 
find a Reſiſtance, and it is certain that they are highly End for uſing 

any needleſs Outrage or Violence therein. | 


355+ 
Lamb. 157. 


3. Of his breaking open Doors. 


Co. 91. Regularly the Sheriff cannot in executing a Writ break open the Door 
Semain's of « Dwelling-houſe ; this Privilege, which the Law allows to a Man's 
3 loſt. 162, Habitation, ariſes from the great Regard the Law has to every Man's Safety 
Dalt. Sh. and Quiet, and therefore protects them from thoſe Inconveniencies which 
350. muſt neceſſarily attend an unlimi:ed Power in the Sheriff and his Officers in 
this ReſpeQ ; and hence it is that every Man's Houſe is called his Caſtle, 
5 Co. 92. b. And therefore upon a Capias, Fieri Facias, or other Proceſs at the 
2 Eliz. Suit of a common Perſon, the Sheriff, after Requeſt to open the Doors, 
3-41 and Denial, cannot (a) break the (6) Houle of the Defendant, and that 
eto at. in ſuch Caſe the Sheriff Wound. be a Tieſpaſſer, though the Execution 
March 4. Would be () good, 
Cro.Car 537. | | | | | 
Jon, 430. Bulſt. 46. (a) Cannot open a Latch Dalt. 350. Where the Door was a little opened 
to {ee who was there, and the Bailiffs ruſhed in with drawn Swords. Hob. 62. & vide Hob 263, 264. 
(5) If the Officer findeth the outward Door open and entereth the Houle that Way, or if the Door be 
open to him from within, and he entereth, he may break open inward Doors, if he findeth that ne- 
celiac) in order to arreſt the Defendant on meſne Proceſs in a civil Suit. Fott. Cr. Law, 3 9. 


(c) But it ſeems to be the modern Pradtice in ſome Caſes, on Complaint by on, to Ago 
ſuch Executicn, and to grant an Attachment againſt the Officer. ] | | 


CS WW | 


+ 80 determined in the Caſe of Lee v Can ſell, B. R. H. 14 Geo. 3. 1774 Lofts Rep. 374. PRE 
The Defendant was a Lodger, and had ſeparate Apartments; bat the Street- Door was open. 


T in Trinity Term, 17 Geo 3. the Court of Exchequer ſet aſide an Execution iſſued under Tuck 
Circumſtances, in the Caſe of Teates v Delamayne, Eſq. | 


5 Co. 91 But 3 this general Rule, yet in all Caſes where the King 
| is Party, if the Door be not open, the Sheriff may break the Door of the 
Party, either to take him, or to execute the Proceſs, if he cannot other- 
wiſe enter therein; but before he enters he ought to ſignify the Cauſe of 
his coming, and make Requeſt to have the Door opened. 
27 A. 35. Upon a Capias grounded upon an Indictment for any Crime whatſocrer, 
32 Co 653 r upon a Capias from the King's Bench or Chancery, to compel a 
Crim. 170. Man to find Sureties for the Peace or un Behaviour, or even Warr * 
| „ | arrant 


8 $ N i R 

Warrant from a Juſtice of Peace, for ſuch Purpoſe the Officer may break 

open the Door of a Dwelling-houſe | | 

So upon a Capias (a) Utlagatum or Capias pro Fine, in any Action Goull. 179. 


_ whatſoever, 4 Leon. 41. 


Dalt. Sh. 


c. 94. Moor 609. Cro. Eliz. 908. Yelv. 28. (a) Though on meſne Proceſs, and at the Suit 


of the Subject. 2 Show. 87. pl. 78. 


So upon the Warrant of a Juſtice of Peace for the levying of a Forfei-2 Jon. 233. 
ture in Execution of a Judgment or Conviction for it, grounded on any | 
Statute, which gives the Whole, or but Part of ſuch Forfeiture, to 
the King, and authorizes the Juſtice of Peace to give ſuch Judgment or 
Conviction: for it. 1 5 . | 

* So where a forcible Entry or Detainer is either ſound by Inquiſition * Page 45 f 
before Juſtices of Peace, or appears upon their View. DaltSh 353. 
So upon a (5) Commiſſion of Rebellion out of Chancery, the Sheriff or DaltSh. 353. 
his Officers, or the Commiſhoners, may break open the Doors or Houſe to Crom. 47. 
apprehend the Party, whether it be his own Houſe or that of a Stranger, ( 3) Bet des 
if upon Requeſt ſuch Houſe is refuſed to be opened. | an Attach» 
et | N ment for, 
Contempt, &c, iſſuing out of Chancery, it is ſaid the Officer cannot break open the Door; but 
Luære. Dalt. Sh. 353. DES 5 | N 


So in the Execution of a Commiſſion of Bankruptcy, the Commiſſioners, 21 Jac. 1. 
or any Officers deputed by them, may break open the Houſes, Chambers, ©: 19. 
Shops, Warehouſes, Doors, Trunks, or Cheſts of the faid Bankrupt, Pat. 225 
wherein the ſaid Bankrupt or any of his Good or Eſtate ſhall be, or 1 
puted to be. . | 

By the 3 & 4 Fac. 1. cap. 35. it is enacted, That upon any lawful 
„ Writ, Warrant, or Proceſs awarded to any Sheriff or other Officer 
„ for the taking of any Popiſh Recuſant ſtanding (e) excommunicated . 
for ſuch Recuſancy, it ſhall be lawful, if need be, to break open any otberwiſe 
« Houſe,” | | | - break open” 
a Door on an Excommunicats Capiendo, Cro. Eliz. 747. 


Where one known to have committed a Treaſon or Felony, or to have 2 Hawk. 
given another a dangerous Wound, is purſued either with or without a P. C. 86. 
Warrant by a Conſtable or private Perſon, it is lawful to break open thorities 
Doors in order to apprehend him; but, where one lies under a probable there cited. 
Suſpicion only, and is not indicted, it ſeems the better Opinion at this Day, 
that no one can juſtify the Breaking open Doors in order to apprehend 
It is ſaid to have been reſolved, that where Juſtices of the Peace are by 2 Hawk. 
Virtue of a Statute authorized to require Perſons to come before them to. C. 87. 
take certain Oaths preſcribed by ſuch Statute, the Officer cannot lawfully 
break open the Doors of the Perſons who ſhall be named in any Warrant 
made in Purſuance of ſuch Statute, in order to be brought before the : 
Juſtices to take ſuch Oath, becauſe ſuch Warrant is not (4) grounded (d) Tipon 
upon a precedent Offence, neither doth it appear hat the Party either is on I 
or will be guilty of any, Es 5 a Juſtice of 
5 | | | | 3 Peace, if not 
ſor Felony or Suſpicion thereof, the Officer cannot break open the Door. Bulſt. 146. 


This Privilege of a Man's Houſe extends only to the (e) Owner, but 5 Co. 93. a. 
ſhall not protect any Perſon who flies thither, nor the Goods of any Per- Ein uy 
ſon conveyed thither to prevent a lawful Execution; and therefore if a h uc 
Fi. Fa. be directed to the Sheriff to levy the Goods of A. and it happens Perſon who 

that A.'s Goods are in the Houſe of B. if after Requeſt made by the Sheriff lies there. 


2 — —_— or —— e — 2 — — — 7 — 1 _ - 
4 Gon * . 2 4 | — 5 ES < 2 . . r b —— —— G -- ; — 4 22 A <q A 
C n „„ SL SY Lid "iT Jos Ad ST, Eo 25S a. oY * —_— - = 3 n 4 Ss 2 
PP "Py" _— ho 5 * — i e "IS, 5 — Dd ho 1 n r CO Bee: e — — _ 
8 2 : , 7 < . 2 1 
3 —_ 4 5 A . * 4 ' * . * 3 N . Do at 2 l ' 


3 
r 
N 


— — 
„ 2322 
e 


e 


OED 
LEON 


Os 
2 - * 
Tx 3 — 


r 


22 
8 


e 
. — 


— 
2 

wt HED Eee 

* ie + "ith 1 * 
— — a 


—_— — 
—— r 1 
n 


to B. to deliver theſe Goods, he refuſes, the Sheriff may well juſtify the 
5 Breaking and entering his Houſe. ET : ET 
s Co. in Se- In a Writ of Seiſin or Habere Facias Poſſeſſionem in Ejectment, the 
maine's Sheriff may juſtify the Breaking open the Door, if he be denied En- 
— trance by the Tenant; for the End of the Writ being to give the 
: Party full and actual Poſſeſſion, conſequently the Sheriff muſt have all 

Power neceſſary for this End; beſides, in this Caſe the Law does not 


look upon the Houſe as belonging to the Tenant, but to him who has 


recovered. | 3 8 8 
Sid. 186. It hath been adjudged, that the Sheriff on a Fi. Fa. may break open the 
— Door of a Barn ſtanding at a Diſtance from the Dwelling-houſe, without 
| Browne, Tequeſting the Owner to open the Door, in the ſame Manner as he may 

enter a Cloſe; c. ff... IE 

Page 456 * So on a Fi. Fa. when the Sheriff or his Officers are once in the Houſe, 
Brownl. 80. they may break open any (a) Chamber Door or Trunks for the compleat- 
Aen. ß * 5 „ 1 


pt, 78. ing the . i 
Comb, 17, 32. (a) That this muſt be after Requeſt and Refuſal. Palm. g4. 
Cro. Jac. So if the Sheriff's Bailiffs enter the Houſe, the Door being open, and 
151. Rep the Owner locks them in, the Sheriff may juſtify 7 open the Door 
132. for the inlarging and ſetting at Liberty the Bailiffs; for, if in this Caſe he 
Palm. 52, were obliged to ſtay till he could procure a Homine Replegiando, it might 
White v. be highly inconvenient ; alſo it ſeems, that in this Cafe the Locking in the 
 Whuoire. Bailiffs is ſuch a Diſturbance to the Execution, that the Court will grant 
an Attachment for it. | J 8 „ 
_ Rep. So if one be arreſted, and after eſcapes into his Houſe, the Sheriff may 
1 54. break the Doors to take him, as where one opened his Caſement, and the 
6 Mod. 17 3. Sheriff took him by the Hand, c. - 8 5 NY 
Bro. Falſe So where an Affray is made in an Houſe in the View or Hearing of a 
Imprijon- Conſtable, or where thoſe who have made an Affray in his Preſence fly to 
4 — a Houſe, and are immediately purſued by him, and he is not ſuffered to 
enter in order to ſuppreſs the Aﬀeay, in the firſt Caſe, or to apprehend the 
Aﬀrayers in the other, in either Caſe he may break open the Doors. 


4. Whether he can execute his Writ on a Sunday. 


This depends on the Statute 29 Car. 2. cap. 7. ſect. 6. by which it is 
enacted, That no Perſon upon the Lord's Day ſhall ſerve or execute, or 
* cauſe to be ſerved or executed, any Writ, Proceſs, Warrant, Order, 
judgment, or Decree, (except in Caſes of Treaſon, Felony, or Breach 
4 of the Peace) but that the Service of every ſuch Writ, Proceſs, War- 
& rant, Order, Judgment, or Decree, ſhall be void to all Intents and 
„ Purpoſes whatſoever; and the Perſon or Perſons fo ſerving or executing 
* the ſame ſhall be as liable to the Suit of the Party grieved, and to 
% anſwer Damages to him for doing thereof, as if he or they had 
done the ſame without any Writ, Proceſs, Warrant, Order, Judgment, 
„ or Decree.” rods FR . TOE Pe og 


s Mod: 449. In the Conſtruction hereof it hath been holden, that a Citation out of 
ILA. Raym. the Spiritual Court may be ſerved on a Sunday, by fixing the ſame to the 
. Church Door, and that the general Words of this Statute do not extend 
"Wh # ſto ſack Provels Rb TY 3 5 „ 
2 Salk. 626. It hath been adjudged, that a Perſon may be taken on an Eſcape War- 
pl. 7+ rant on a Sunday, becauſe in Nature of freſh Purfuit, which may 


on a Sunday, and this only in Nature of it, though it be by a new Method ; Parke hi 


ix 


| holden, that in every Caption of an Indictment taken in a Sheriff's Torn or 290. 


_ Y = ow W-- 5 ry , + 


may appear not to have been on a Sunday. 


is not Murder, though it had been otherwiſe, had ſuch publick Officer 


That the Arreſt is void, ſo that the Party may have an Action of falſeSak- 78. 
Iqpriſonment. | 8 


without putting the Party to his Audita Querela. 


F. In what Manner he is to do Execution. *Page457 * J 

The Sheriff in doing Execution muſt be careful that he obſerves the Di- 3 co. 1 A | 0 

.* Co * - o * 0 = * 3 - A 

rection of the Writ, which is his Authority, as in executing a Fi. Fa. or Co. Lit. 290. 8 

LIievari Fa. by the firſt of which the Goods and Chattels of the Debtorb9G® _*» -4* 
only can be taken in Execution; and though by the latter the Sheriff may 2 Inſt. 453. 2 


not only ſell the Goods, but alſo collect the Debt out of the Profits of the p: 
Land, as Corn or Graſs growing thereon, yet in neither Caſe has he Au- Godb. 290. 
thority to meddle with the Debtor's Lands, ſo as to fell or deliver ſuch Comb, 470. . 
Lands to the Creditor in Satisfaction of his Debt. | | 


Inheritance, hence it hath been adjudged, that the Sheriff cannot deliver a Rol. Abr. 


 Undertenant, for the Convenience of his Trade puts up Vats, Coppers, fer Holt Ch. 
Tables, Partitions, and paves the Baekſide, Qc. upon a Fi. Fa. againſt 


compleat the Houſe, and not for the Conveniency of his Trade. per Holt. 
Eſtate of Inheritance. 1 | (a) But it is 
Comb, 391. 


are but Chattels, be they of ever ſo long Continuance ; alſo upon an Halt. Sh. 
Elegit the Sheriff may either extend a Term for Years, that is, may de- 13). 
liver a Moiety thereof to the Plaintiff as Part of the Lands and Tene- 8 Co. 41. 


Fi. Fa. ſells 2 Leaſe or Term of a Houſe, he cannot turn the Leſſee out of Poſſeſſion, but the Ven- 


If 


dee in ſuch Caſe muſt bring his Ejectment. 2 Show. Rep. 85. pl. 74. 


6s H r R 1:3 


and this is no original Proceſs, but the Party is in ſtill upon the old Commit-%* William 
ment continued down. Ez ; oy * 
2 


That no Indictment can be taken on a Sunday; and hence it hath been, Saund. 


Court Leet, the Day whereon it was taken ought to be ſet forth, that it ee 
| 2 Keb. 731. 


As this Statute makes all Arreſts unlawful, it ſeems the better Opinion, Hawk. P. C. 
that the killing an Officer who endeavours to arreſt a Perſon on a Sunday bs. 
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peen killed on an ordinary Day. | 
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will relieve on Motion, and diſcharge from ſuch Arreſt : 2 - 


Alſo the Court 
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And as he has not by theſe Writs a Power to diſpoſe of the Freehold or Owen 70. 


891. 
Off. of Ex. 


Furnace annexed to a Freehold in Execution, though the Writ gives the 

Sheriff Authority to levy the Debt upon the Goods and Chattels of the 

Debtor ; and this is indeed a Chattel, yet they do not give the Sheriff any 

Authority to break or diſunite any Thing from the Freehold, which he 

cannot do unleſs particularly impowered by Writ, | : | 
But it hath been held, that if a Soap- boiler or other Trader, being an Salk. 368. 


Juſt. at | "A 

1 1 : MN : 7 Nift prius. 4 
him the Sheriff may take them in Execution, in the like Manner as the 
Leſſee himſelf might have removed them during the Term. 


Otherwiſe where ſuch Trader makes Hearths and Chimney-pieces to Salk. 368. 


The Sheriff on a Fi. Fa. or Lev. Fa. cannot ſell an Eſtate for (a) Life, Dalt. Sh. 148. 
which being a Freehold, can no more be affected by theſe Writs than any 3 Co. 13. 


| | 6 | | ſaid, that- 
&nce the Statute 29 Car. 2. c. 3. an Eſtate per auter vie may be ſold by the Sheriff on a 'Fi. Fa. 


On theſe Writs the Sheriff may (6) diſpoſe of Leaſes for Years, which : 2 . 


ments of the Defendant, or may ſell it abſolutely as Part of his perſonal * laſt. 395. 
Eſtate. 8 8 V = (4) Das if a 
eriff on a 


Y 


5 


T 
Cro. Eliz. If the Sheriff, reciting that the Defendant hath a Term for Years, ſells 
584. it by Virtue of a Fi. Fa. this Sale is good; for it cannot be intended | 
1. that the Sheriff ſhould certainly know the Beginning and End of the 
Caſe. Term. 

4 But if onderts king to recite it be miſtakes, and ſells the ſaid Term, it ig 

74. "a void Sale, unleſs there be general Words, all the Intereſt, Oe. of the 
Defendant therein. 

.4 Co. 74. a. But a Term cannot be extemied. without ſhewing the Certainty thereof, 
becauſe after the Debt paid the N is to have his Term again it any Part 
thereof remains. 

Upon an Elegit the Sheriff is to impanel a Jury, who (a) are to make « 

Page 458 Inquiry of all the Goods and Chatiels as of the Debtor, and to“ appraiſe 
the ſame, and alſo to inquire as to his Lands and Tenements; and upon 

(a) It cannot ſuch Inquiſition the Sheriff is to deliver all the Goods and Chattels (except 

| 1 bY Beaſts of the Plow) and a Moiety of the Lands, to the Party, and return 

n his Writ, in order to record his Inquilition. 1 in that Court, out of Which 

Inqueſt, for the Elegit iſſued, | | | 

the Words 


of the Statute are per rationabile FOE et extentum, which a be found ſuch b by the Oaths of 
twelve Wea. 2 Laſt, 396. Co. Lit 389. Dyer 100. '% Co, 74. | 


| And although the Credhor takes out an Elegit, yet if it appears to the 
| a Tod 395. Sheriff that there are Goods and Chattels ſufficient of the Debtor s to fatisfy 
t an Ele- 
git executed the Debt, he ought not to extend the Lands. 
upon Goods 


| only i is not a Fi. Fa fora Fi. Fa. is executed by Sale by the Sheriff, but the Elegit by the Appraiſement 
of the Goods by the Jury, and Delive: y to the Party. Sid. 184. Lev. . Keb. tos. 


Cro. Car. When the Jury have found the Seile and Value of the Land, the She- 


219. Tiff, and not the July, is to fer out and deliver a Moiety thereof to the 
5) If upon Plaintiff (5) by Metes and Bounds. | 
an Elegit | 


the Sheriff delivereth a Moiety of an Houſe ah Metes and Bounds, ſuch Return is in, and fall 
be 8 for Incertainty. Carth. 453 · Per Holt. | | | 


Lev. 160. If the Sheriff on an Inquiſition upon an Elegit returns the Defendant to 
Sid. 239. have twenty Acres in Dale, and twenty Acres in Sale, and delivers the 
| twenty Acres in Sale for the Moiety of the Whole, all is void, for he 
| \ ought to deliver a Moiety of the twenty Acres in each Vill; and this may 
tExtent noi be avoided in Evidence i in . brought for the Lands + 
. avoided by 

Omiſſion of Lands liable, 16 & '7 Car. 2. c. b. ſ. 2. 


Moor 3a. pl. The Sheriff on an Elegit may extend a (c) Rent-· Charge: ; for the Word 
104. Land, which is made ſubject to the Execution, includes all Hereditamenis 


10 n not aextendible ; and in this Caſe the Party may diſtrain and avow for the Rent 
| ent-vgec 


Cro. Eliz * though the Tenant neyer attorned ; for the a2 creating his Raute, ou 
656. bim all Means neceſſaryfor the Enjoyment of 1 it, 
Nor can the 


Office of Filazer be extended, for a Man ſhall not have Execution of that which he cannot ade. tho? 
he may of this have an Aſſiſe ut de libero Tenemento, Dyer 7. pl. 10. 


| Lands in (d) Antient 3 upon an Flegit may by the Sheriff be 
(% Hob. 47. delivered in Execution, becauſe the Title of the Land is not directly put 
4 Inſt. 270. in Plea in the King's Court; (e) but the Statute of Weftm. 2. (13 Ed. 1. 


Mer my fe. 1 1.) which gives the Elegit, extends not to Copyhoſd Lands, for then 


2 134. (e) 3 co 9. Co, Cop. I 49», : Salk, 368, 5 5 LIFE 7 hi 
18 | | W 


f 


mands of the Court at their Peril.“ 


"Y 


. 8 R  EM 0 

the Lord would have a Tenant brought in upon him without his Admit- 

tance or Conſent. 3 | | S | 
If one be Tenant for Years without Impeachment of Waſte, and a Fi. Fa. Salk. 368. 

comes out againſt him, the Sheriff cannot cut down and ſell Timber; for 

the Tenant had only a Power ſo to do, and no Intereſt, as he hath in 


ſtanding Corn, which upon a Fi. Fa. againſt him the Sheriff may ſell, 


Upon the Writs of Habere Facias Seiſinan, and Poſſeſionem, the Seifin Palt. Sk. 
or Poſſeſſion is uſually performed by the Sheriff by delivering the Party, 254. 


who recovers a Twig, Bough, Clod, Sc. of the Land, or it it be of an Bro. Si, 


Houſe, by the Delivery of the Ring of the Door, Tc. 14, 30. 
But though this Ceremony be uted, yet it is held, that in (a) all Caſes Co. Lit. 34. 
where the Writ demands Land, Rent or other Thing in certain, the De-®- 
mandant after Judgment may enter or diſtrain before any Seiſin delivered him (a) Upon a 
1: ; | | ecovery of 
„ 7 4 Reverſon, 


: EEO ” ES ; | Common, 
Ge. that lie in Grant, the Recoveror is not in Poſſeſſion till Execution, Entry or Claim. Co. 94. b. 


97. b. 106. b. Moor 141. Keilw. 108. 


But in (b) Dower, where the Wiit demands nothing in certain, the *Page 459 


Demandant after Judgment cannot enter or diſtrain 'till Execution ſued, Co. Lit. 34.b. 
upon which the Sheriff delivers the third Part in certain. So where the (o) in Dower 
Wife of one Tenant in Common demands the third Part of a Moiety, ſhe the Writ was 
cannot after Judgment enter till the Sheriff hath delivered her the third de tertia 
Part, though it is thereby reduced to no more Certainty than it was, be 
that the grand Cape iſſued, Cape in manum noſtrum tertiam partem rectoriæ, by Colour of 2 che 


Sheriff took the Tithes ſevered from the nine Parts, and carried them away with him; and it was 
agreed by the juſtices, that the ſame is not ſuch a Seiſure as is intended by the ſaid Writ, but the 


Sheriff by virtue of ſuch Writ ought generally to ſeiſe, but leave them where he found them; and the 
Court was of Opinion to commit the Sheriff for ſuch his Miſdemeanor. Leon. 92. 8 


Where the Execution is in the Generality without mentioning any Thing Rol. Abr. 
in particular, the Sheriff is to make Execution of the right Thing at his 664. 
Peril, otherwiſe he will be a Diſſeiſor, for he is bound to take Notice 
thereof, and he hath no Warrant from the Court but to make Execution of 
the right Thing. T2 | 5 

A. and B. Tenants in Common of a Manor, A. purchaſed ſeveral Free- Dyer 268. 
holds that lay ſo mixed with the Demeſne Lands of the Manor, that they pl. s. 


could hardly be diſtinguiſhed from them; B. brings a Writ of Partition of Dalt. Sh. 


the Manor only; and it was adjudged that Partition ſhould be made, and a“ 
Writ awarded accordingly ; upon the Execution of which Writ 4. comes 
to the Sheriff and Inqueſt, and acquaints them with the Purchaſe of the 
Freeholds that are not Parcel of the Manor, and bids them take Care 
how they make Partition of all the Lands within ſuch a Compaſs, leſt they 
offer Violence to their Conſciences, but does not ſhew them the Free- 
holds diſtinctly, nor the Limits of the Manor; which obliged the Sheriff 
to adjourn to a certain Day ; on which one of the Inqueſt made Default, 
and thereupon the Sheriff -cturns a Fine of 406. with an Account of the 
Difficulties they met with, et ulterius propter Bm evitatem temparis breve 


illud exequi non potuit. It was held, that A. ought to ſhew the Bounds of 


the ſeveral Freeholds that he purchaſed, or the Number of the Acres; but 
if no Light or Evidence is given by either Party to the Inqueſt, and they 


make Partition de tanto quantum preſumitur et dignoſcitur per præſump- 


tiones, it is good, for they are under an Obligation to execute the Com- 
The Sheriff in executing a Fi. Fa or Levari Fa. muſt be careful that Keitw. 119. 


the abſolute Property of the Goods be in the Debtor ; and therefore if Bro. Tit. 
Voß. IV. 8 = & | the 719291 99. 


- 


parte rect- 
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146. | 


; Carth. 441. 
Page 460 * are the Iſſues of the Land; and were it otherwiſe, it would be in the 


£04. 
. Thompſon v. 


20 £2497 73 

| the Sheriff takes the Goods of a Stranger, though the Plaintiff aſſures him 
FFide ante they are the Defendant's, he is a Treſpaſſer , for he is obliged at his 
442. 8. the Peril to take Notice whoſe the Goods are, and for that Purpoſe may im- 
loft. panel a Jury to inquire in whom the Property of the Goods is veſted ; and 
(5) Dalt. Sh. this it is (6) ſaid ſhall excuſe him in an Action of Treſpaſs. : 


The Sheriff cannot take in Execution Goods pawned or gaged for Debt, 


Be. Fledger or Goods demiſed or letten for Years, nor Goods diſtrained, (c) nor 


28. en e . | 
Cro. Car. Goods beſore ſeiſed upon an Execution. 


149 i * | : 5 | | 
Rol. Abr. 893. (e) Show. Rep. 174.—Unleſs ſuch firſt Execution were by Fraud. 7 Mod. 37. 
Salk. 395. Upon a Levari Fa. to levy the yearly Value of 551. found by Inquiſi- 


s Mod. 112: tion on an (4) Outlawry upon a Judgment in Debt, the Beaſts of x 
Stranger Levant and Couchant on the Land may be taken, for they 


Skin. 617. Power of the Party by agiſting his Lands to defeat the King of the Beneſt 


pl. 13. of the Outlawry. | 
| Comb. 434- 


Ld. Raym. 305, 469. Briton v. Cole, (d) But where on a Fi. Fa. out of the Exchequer for the 
Queen's Debt, the Sheriff took the Beaſts of FJ. S. being Levant and Couchant on the Land of the 
Debtor, and fold them, this in an Action of Treſpaſs was held not to be lawful ; but it was held 
that they might have been diſtrained for the Queen's Debt, Cro. Eliz. 431. Rol. Abr. 159. et vide 
Hard. 101. | N „ 8 


Salk. 392. If there are two Coparceners of Goods, and a Judgment is given againſt 
855 1one of them, the Sheriff upon a Fi. Fa. upon this Judgment muſt ſeiſe all, 
hon. 173. becauſe their Moieties are undivided ; for if he ſeiſes but a Moiety, and 
Comb. 217. | | | 4 : s wy 
Heyden v. ſells that, the other Coparcener will have a Right to a Moiety of that 
Heyden. Moiety ; but he mult ſeiſe the Whole, and ſell a Moiety thereof undivided; 

| ſo that the Vendee will be Tenant in Common with the other Partner. 
Cro, Jac. 78. A Perſon had an Annuity for twenty-one Years granted by Queen 
2 et Elizabeth, payable by her Receiver of her Court of Wards, which upon a 
| Fi. Fa. upon a Judgment againſt the Grantee was extended and fold ; and 
it was reſolved the Extent and Sale was good; for being an Annuity cer- 
tain for Years certain, and payable by the Receiver, it is in Nature of a 
Rent Charge for twenty-one Years, and is giaatabls over and vendible, 
and not like an Annuity which chargeth the Perſon only. | 5 
3 Co. 12. On a Writ of Fi. Fa. the whole perſonal Eſtate is liable to Execution, 
(e) N except wearing Apparel ; and it hath been held, that (e) if the Party hath 
e two Gowns the Sheriff may fell one of them. 8 N . 
Cro. Eliz. Upon a Writ of Fi. Fa. the Sheriff cannot () deliver the Goods of the 
Defendant to the PlaintiT in Satisfaction of his Debt, but the Goods are to 
Clerk ad- be fold, and the Money in Strictneſs is to be (g) brought into Court. 
Judged. | | „„ 8 „ 
en 589. S. P.—- Where 2 Sheriff after a Fi. Fa, delivered to him pays the Plaintiff out of his own 
Money, it is made a Queſtion by Hobart, whether the Sheriff may levy the Money on the Defendant, 
Hob. 207. (J) Though they cann't be delivered to the Plaintiff, they may be fold ta him. Corub. 
482. Admitted to be the Practice to make à Bill of Sale of the Goonls to the Plaintiff, Carth. 419. 
But the Sheriff, though he pays the Plaintiff out of his own proper Money, yet he cannot keep 


the Goods to his own Ule, far the Authority by which he acted was to ſell the Goods. Ney 107, 


Lutw. 589. kg) For it is not of Record without. Godb. 147,—But the Law ſecms otherwiſe; 
for though the Writ be ita guod habeas, Ic. yet the Sheriff may return that he hath paid the Money 
to the Plaintiff, 2 Show. Rep. 87. pt. 78. 3 Lev. 204. | | 5 | 


Salk. 320. If two Writs of Fi. Fa. hear Tefte the fame Day, the Sheriff ar Com 


cute that which was firſt delivered io him. Where 

Fa. or other | | | =. | 5 3 

Writ of Execution ſhall bind the Property of the Goods, but from the Time ſuch Writ ſhall be de- 

livered to the Sheriff, Unger-Sheriff or Coroner, to be ezecuted; and for the Manifeſtation of the 
1 NE Time, 


By which mon Law, and now fince the Statute (5) 29 Car, cap. 3. is bound to exe- 


O) Df his Duty in admitting Perſons to Bail, 


© able Surety of Perſons having ſufficient within the Counties to keep 
their Days, (Perſons in Ward by Redemption, Execution, Capias 


© committed by ſpecial Commandment of the Juſtices except) and no 


Time, the Sheriffs, &c. their Deputies and Agents, upon the Back of the ſaid Writ ſhall indorſe he 


— SEATER 

Where fince the Statute A. delivered à Fi. Fa. to the Sheriff at Nine 8 l. A 

in the Morning, and after at Ten the ſame Day B. delivered another, pl. 5's 0. 
deſiring him forthwith to execute it, which he did, and ſold the Goods, Ld. Raym. 
and after executed A.“ s Fi. Fa. on the ſame Goods, it was held the firſt 28 f. | 


Execution was good, and A. had Remedy only by Action againſt the: 4% 
Sheriff. | | | 55 : 


| Bucking- 
| 8 3 8 | | ham, ; 
« Mod. 376. S. C. Comb, 428. S. C. and Hl: inclined there ſhould be no Fraction of a Day, and 
that the Sheriff had his Election, Carth. 419. S. C. the laſt bearing Teſte firſt; and per Holt, where a 
Fi, Fa, is delivered the Sheriff To-day and another To-morrow, and he executes the Jaſt firſt by 
making Sale of the Goods, ſuch Sale will ſtand good, and he who delivered the firſt Writ hath Reme- 
dy only by Action againſt the Sheriff, ——But if two Writs are delivered the Sheriff the ſame Day, 
he ought to give Preference to that which was firſt delivered; but if he executes the laſt firſt, the 
Execution cannot be defeated by a ſubſequent Execution of the firſt, but the Party concerned in the 
firſt is put to his Action againſt the Sheriff. | 


"ya 
« Lo. 


* But if A. when he delivered his Writ, had ordered the Sheriff to*Paze461 
ſtay Execution till the next Day, he could have had no Aftion againſt the g,j;, 340% 


Sheriff, T x pl. 4 | 
Ld. Raym. 281. 
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'+ The Sheriff is not liable for ſeizing Goods in Execution after an Ac of Bankruptcy; but if he 
ſells them after Commiſſion iſſues Trover lies, Cooper v. Chitty, M. 30 Geo. 2. 1 Burr. 20, 


— 


Favour, 


HIS depends chiefly on the Statute 23 H. 6. cap. 9. before which Dalt. Sh. 356. 
; the Sheriff was not obliged to take Bail, unleſs the Party ſued out ce aa 
a Writ of Mainprize ; but he might have taken Bail on his own Head, f 24%: 
and if he had not the Body ready according to his Return, he was amerced, 1 
as he now is if the Plaintiff does not take an Aſſignment of the Bail- Bond. | 
This Statute hath been always deemed an excellent Law, as it frees Plow. 67. 
Debtors and ſecures them from the Oppreſſion of Sheriffs and their 
Officers, and at the fame Time prevents ſuch Officers from admitting 
Perſons to Bail not bailable by Law, to the Prejudice of juft Creditors ; 
and for this Purpoſe it is enacted, That Sheriffs, Under Sheriffs, and 
* other Officers and Miniſters, ſhall let out of Priſon all Perfons in 
e their Cuſtody, by Force of any Writ, Bill or Warrant, in 'any Ac- 
tion perſonal, or by Cauſe of Indictment of Treſpaſs, upon reafon- 


and herein of Securities taken foz Eaſe and 
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* Utlagatum or Excommunicatum, Surety of the Peace, and all Perſons 


Sheriff nor his Officers ſhall take any Obligation for any Cauſe afore- 
„ faid, or by Colour of their Office, but only to themſelves, nor by 
* any Perſon which ſhall be in their Ward by Courſe of Law, but by 


— — 


* . — , by N - — —— ac 6 *** 
* - . * Las” "F* 5 L op 0 3 


Day and Year when received. — This muſt be intended as to Strangers who might have a Title to the 
Goods between the Teſte of the Writ and Delivery thereof to the Sheriff, but as to the Party bimſeſf. 
his Executors and Adminiſtrators, the Goods face the Statute, as betore, are bound from the Teſts, 


2 Vent, 218. Comb. 33. 2 Show, 488. 6 Mod. 225. 
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de the 3 of their Office, and upon Condition written that the faid Pri. 
© ſoner ſhall appear at the Day contained in the Writs, Bill, or Warrant, 
and if any Sheriffs or Officers aforeſaid take any Obligation i in other 

« Form by Colour of their Office, it ſhall be void And all Sheriffs, 

(a) Cro. Eliz. Oc. who (a) do contrary to this Ordinance, ſhall loſe to the Party grieved | 

76, . 4 his treble Damages, and ſhall ſorfeit 401” _ | 
Dalt. Sh. On the firſt Branch of this Statute it hath been ed and admitted 
3856. and the in Variety of Books and Caſes, that the Sheriff is obliged, in ſuch Caſes 
Armies got excepted by the Statute, to admit the Party to Bail, and that if he te- 

— fuſes, an Action lies againſt him by the Party injured. | 

Rol. Abr. 93. And as he is obliged to admit the Party to bail, hence alſo it hath been 
| _ Elis. adjudged, that if the Sheriff return (5) Cepi on meſne Proceſs, et paratum 
Noy 39.5. C. habeo, no (c) Action lies againſt him, nor will the Court grant an Attach- 
Biwles v. ment in ſuch Caſe againſt the Sheriff where he had bailed the Party, for 
Laſſels, this he was obliged to do by the Statute ; and therefore if he is miſtaken 
in his Sureties, he is not to ſuffer in his Liberty. So (4) if the Sheriff re- 


L gh turn Languidus bene he admitted the Party't to Bail, no Action lies againlt 
Effe& and him. | 

Coaſtruc- | TIED FE 
tion of Law is true, Mod. 244. 2 Mod. FR (c) But in this Caſe the Defendant muſt not demur 
to the Declaration, but muſt plead the Statute. Moor 428. pl. 596. Cro. Eliz. 400. 2 Keb. 891. 
Sid. 439. Mod. 87. Vent. 85. 2 Saund. 165. —or upon Not guilty may give it in Evidence. Sid. 
439. Mod. 58. Vent. 63. (4 Noy 39. Cro. Eliz. 82. | 


* page 462 But if the Sheriff returns a Cepi Corpus and Paratum "7 or 8 
Rol. Abr. guidus, where the Defendant is at large, without any Bail taken, he 
87. is not aided by the Statute, but an Action lies N him for the falſe 
Return. 

Vent. 868. The Party, at whoſe Suit the Arreſt was, may either take an As 

a” 99: ſignment of the Bail-Bond, which he may now ſue in his own Name, 

6 7104 122. Or if he diſlikes the Security, he may ſtill move to amerce the Sheriff; 

2 Saund. 59. for, the Sheriff having returned a Cepi Corpus, it's a Breach of Duty! in 

Ld. Raym. him not to bring him in according to his Return, for which the Court 

435. amerces him as one of their Officers who has been diſobedient to their 

15 Writ, and becauſe the Diſobedience is to the Writ which is returned and 
filed, the Court amerces him, becauſe it appears on Record he has diſ- 
obeyed the King's Writ; but, if the Writ be not returned, and the Coutt 
makes an Order that the Sheriff ſhall return his Writ in four Days, as is 
uſual, there the Diſobedience is to the pronounced Order of the Court, 
and conſequently a Contempt of the Court, for which an Attachment lies; 
but if it be in another Term, then there mult be a Habeas Corpus upon a 
Cepi returned, becauſe the Sheriff might be prepared to have him according 
to his Writ the firſt Term ; but not being required to have him in Court 
the ſecond Term, an Habeas Corpus 1s neceſſary, and the Sheriff on this 
Writ myſt return the Oy,” or a Langue, or a Mortuus, Or elſe he will 

be amerced, 
| my Els. If a Sheriff whos: an Obligation with 00 0 one erf only, it is good 
- adjudged in enough, and not void by the Starute. Rt, 


Sir Willium : 
| Drary's Caie. 10 Co. 100, S. c. cited. 00 May take one, two or more, according to his Diſcre- 
tion, Cro, Jac. 286. | | 


Cro. Eliz. 80 in Debt upon an Obligation ca fin FW Appearance of | 


38 one arreſted upon a Capiag, the Defendant pleaded that the Plaintiff took 
Clifton v. the Obligation from him and a Stranger who had nothing, and who 
eb. did not inhabit within the County. and pleaded the Statute 23 H. G. 


2 And. 178. cap. 9. and inſiſted that for this Cauſe the Obligation was void; but up- 


Moor 636. * to this Plea it WAS held, that this © Gs Was made for the 
ro. Eliz. Faſe 


362. 


5 i © + © 2. 


Faſe of the Party to prevent Oppreſſion, ind the Sheriffs 1b ting upon Like Point 


| unreaſonable Securities; but that it did not alter the Law as to the Matter adi udgedbe- 
tween Cotten 


of thoſe Securities, hien the Sheriff was ſtill at Liberty to take in what, Pale. 
Manner he pleaſed, ſo that he did not vary from the Manner preſcribed ' _ 
by the Statute, or make them oppreſſive to the Party; and here his taking 
the Security in a leſs ſtrict Manner than he might have ink.ſted upon, can 

be no Foundation for the Party to make it void. | 
It is ſaid that there are only three Forms to be obſerved within this Sta- 
tute ; 1ſt, That the Bond be made to the Sheriff himſelf ; 2dly, That ite Cro. Eliza. 


be be made to him by the Name of his DIET, 3dly, That it -be only — 3 


the Par ty" 8 Nee at the D. ay. e 
only by the 


Name of his Office, and ought to expe the Day and Place of the Party* 8 FOR Ee ; and theſe 


Circumſtances being obſerved, although it be variant in others, it is nut material. Cro. Jac. 286. 


and you 119. S. P. 


An Obligation made to a Dis of a Bailiff of a Franchiſe, or to an oy 69. 
Uaie: Sheriff's Deputy, is void by the 23 H. 6. cap. 9. for it ought to be © 8 
in the Name of the Bailiff or Sheriff bimſelf. 

The Condition of an Obligation to ſave the Sheriff harmleſs on his ad- pd 67. 
mitting Perſons to Bail who are not bailable by Law, is void by the Com- Hive v = 


mon LAW. ningham. 


, If the Sheriff, for the Eaſe and Talargement of a Priſoner takes a*Page463 
Promiſe to ſave him harmleſs, this is within the Statute, being within the 10 Co. 101. 
fame Miſchief, though the Statute ſpeaks only of Bonds; alſo ſuch Pro- 


miſe is void by the Common Law. 


On an Attachment for a Contempt the Sheriff cannot take Bail, and, M. 9 Geo.2. 
ſuch Contempts are only bailable by the Judges of the Court from * 
* 


whence the Proceſs iſſued, being in Nature of Executions ; but on an gheriffof 
Attachment out of Chancery, for want of an Anſwer, the Sheriff may bail, Shropſhire; 
being only Attachments of Proceſs; and herein it ſeems ſettled, that if & vide _ 
the Sheriff take one upon an Attachment in Proceſs, he is to give a Bond of 2 Salk. 608. 
401. Penalty. to the Sheriff to appear and anſwer ; but, for one taken | up Sil Cal. Eg. 
in Execution after a Decree, the Sheriff may inſiſt on Security proportion- 361. 

able to the Duty; but in both Caſes, on the Regiſter's Certificate that 

the Party has appeared, the Sheriff is to deliver up the Bond. 

An Obligation taken by the Sheriff of one arreſted by Vines of an q ere. Eüs. 
Attachment under the Privy Seal of the Court of Requeſts, was held not 2 
do be within the Statute; but it was held that ſuch Bond was voidable by LAW 
Dureſs, ſuch Court not having Juriſdiction to iſſue ſuch Proceſs and con- 1 
ſequently could be no Warrant to the Sheriff to take the Body nor the 2 And. 122. 
Obligation; ; but it was admitted in this Caſe, that the Sheriff ought to S. C. 
obey the Proceſs out of the Court of Wards and Duchy Court. 

So if one be arreſted in one County, and is carried by the Bailiff into Cr: Eliz. 


another, where he gives Bond to the Sheriff of the County where the745- 5 


Arreſt was, although this is not void within the Statute, yet the Party % 
may avoid it for Dureſs; but then he mutt plead. ſuch Dureſs, and rely 8 


on it. 
| 10 Co.99.b. 


into Court at the . of the Writ, is not within the Statute, becauſe Ca 90 


the Statute extends, to Obligations made by Perſons in Cuſtody, nor is 


ſuch Obligation void (a) by the Common Law. (% H ane 


Aa Ntaken on a 


Copier ad Abe at the Suit of A. aſſi ens A Mes to the Under Sheriff ior ſecuring the Mo- 


vey to him at 4 certain Day, and is thereupon diſcharged, and age a ne Sheriff made he pays 


- tue 


10 Co. 100. b. S. Go Cited, | 


A Bond to the Sheriff, that the Party on a Fi. Fa. will pay the Money Be 
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An Obligation ben by the Sheriff pro . peeunie debite fs ) 
Domina 1 + on an Extent out of the Exchequer, is not within the 


( (a)That the Statute. 
King is not 


| bound by the Statute. Dyer 19. s Co, 1. be ndal- $ Caſe. 


10Co. 100 b. On an Indictment of Treſpaſs, in which the Sheriff f is cblized by the 

65 iche Statute to admit to Bail, yet, if the Bond is taken in (b) another's Name 
Sherick it is void, as varying from the Form preſcribed by the Statute, which re. 
takes Bond quires that it thould be 1 in the Sheriff s own Name. 


in an®ther's | 
Name to ejude the Statute, ſuch Boa is void. 2 Mod, 306. 


2 Mod. 304, But where in Debt-on an Obligation the Defendant craved Oyer of the 
305. Hall Condition, which was, that if another Perſon (who was arreſted at the 
Meats i Suit of the Plaintiff, and for whom the Defendant was now bound) ſhould | 
give Security, as the Plaintiff ſhould approve of, for the Payment of go“. 
to him, or ſhould render his Body to Priſon at the Return of the Writ, 
then. the Obligation to be void ; this Statute was pleaded, but adjudged 
not to be within the Statute, _ 

So if a Capias be taken out againſt the Defendant, and a third Perfo 

agel, gives the Plaintiff a Bond that the Defendant ſhall pay the Money, * 
2 gon. 95-. render himſelf at the Return of the Writ, 'tis a good Bond, and not Sik 
i red. 305. jn the Statute, becauſe it is not by the Direction of the Officer, but by the 
_ Agreement of the Plaintiff ; and there is no Law that makes the Agree- 

ment of the (c) Parties void, and if the Bond e was not t taken by ſuch Agree 


7c) The sta- ment, it might have been traverſed. 
tate doch 


not extend to a Bond given to the Plaintiff himſelf. Allen 58. 


Bond taken by the (4) Serjeant at Arms attending the Houſe of 3 
mons not within the Statute, but being for Eaſe and F avour is void by 


(q) Bond the Common Law. 


taken by the 

Mara of the Queen's Bench for the Eaſement or Delivery of a Prifocer in A is void by 
the Statute, although he be not named in the Statute. Cro. Eliz.66. 3 Keb. 71. S. P. But a 
Bond to the Serjeant at Arms attending upon the Preſident and Council of the Marenes of N. ales i is 
not within the Statute. Cro. Car. 309. a v. OIL © « 


18 Sed. gu. if not void by the Common Law, according to the Caſe in ha Tex * 


2 Leon. 1 119. If A. be taken on a e Satisfaciendum, and eſcapes, and i is after | 


retaken, and for his Inlargement gives a Bond to the Gaoler, this is within 
the Statute. 
| If a Capias be awarded againſt B. and (e ) before the Arreſt the Sheriff 
wy 03 43+ takes an Obligation of him for his Inlargement, this by ſpecial , 
9999 © p. may be avoided by F orce or the Statute 23 H. 6. c Cod. | 


ſeems coat. 


(e) So if after the Return. Sid, 30. | 


Vent. 237. If the oadition of a Bond. be to be a true Priſoner, and (f). to pay 
Raym. 222. ſo much by the Week for Chamber-Rent, this is void by the Statute ; 


The Gb 
but Hale ſaid, that a — for true Impriſonment i oo rima facie, 
(/)IfiheShe- wy e mo 


. . 12 . — ye a 3 


: the Money to the Under Sheriff who wg igns 2 3 yet this ſhall not excuſe the Eſcape, 
for the Sheriff had no Power to "take Security, or even the Money. Letw. 588, 599. But for this 


vide Cro. Eliz. 404. Mod 194. 2 Jon. 4467 E Ly. 203. 3 Keb. 748. 2 Show. 29. pl. 116. 


but that the Defendant may (a) aver that it was alſo for Eaſe and 


8 H R M 1 FE 


; riff adds to 
| V 85 the Conditi- 
on, that the Party ſhall be a true Priſoner, that he ſhall pay for his Meat and Drink, this makes the 
Obligation void. 10 Co. 100. b. (a) If the Obligation be for the Payment of Money generally, 
et the Defendant may aver that it was for Eaſe and Favour, in the ſame Manner as an Obligor may 
in the Caſe of Simony or Uſury, Carth. 301. Hard. 464. | 


Fayour- 


If a Sheriff take a Bond for a Point againſt Law, and alſo for a due Hob. 14. 
Debt, the whole Bond is void; for the Letter of the Statute of 23 H. 6, Vent. 237. 
cap. 9. is ſo ; anda Statwe is a ſtrict Law; but the Common Law doth er 99 
divide according to common Reaſon, and having made that void which 
againſt Reaſon, lets the reſt ſtand. | | | | 
It is now (6) ſettled, that though the Statute makes ſuch Bonds void, 4 
yet are they not 7pſo facto ſo, but muſt be avoided by ſpecial Pleading. Sid“ _ 5 
. | 2Saund. 184. 
(5) It was formerly held by Roll and Glin that it was a general Law, of which the Judges 3 
take Notice e.x Officio, but fiace held otherwiſe, Lev, 86. | | 


The Defendant pleaded the Statute of 23 H. 6. c. 9. and that he was Allen 38. 
attached and in Cuſtody, and that the Bond was wade for his Inlarge-£#*c+ v. 
ment, and ſo not his Deed ; whereupon the Plaintiff demurred ſpe- “. 
cially upon the Concluſion of the Plea, which ought to be, Judgment 
2 Adio, Cc. and therefore the Plea, naught ; and it was fo agreed by the 

. | | | 

In pleading this Statute the Defendant muſt recite it truly. ＋ Cro. Eliz, 

5 TO 108. pl. 4. Sid. 356. 


+ By 14 Geo. 3. c. 20, Priſoners acquitted or diſcharged by Proclamation ſhall be immediately ſet 


at large in Court, without paying any Fee; and the Treaſurer of the County, Ic. ſhall, on Judge's 


Certificate, pay the uſual Fee, not exceeding 13s. 4d. The Sheriff may retain his Poundage out 
of Money levied by Levari, on an Outlawry, ordered to be reſtored on giving Security. Semb. Rex v. 


Burrel, M. 1731. Bunb. 305.— On a Writ of falſe Judgment, if Sheriff's Fees are not paid he 


may execute a Writ de Executione judicii. 1 Barnes 136.— Penalty on Clerk's not returning Eſ- 
treats, 3 Geo. 1. c. 15. ſ. 12. Fees for executing Habere . poſſeſſione m, &c. id. ſ. 16. 
Sheriffs taking more than their Poundage guilty of Extortion, fd. /. 17. The Date of the Writ 
to be written on the Warrant, 6 G. 1. c. 21. f. 54. 
2. c. 14.—Landlord to be paid Year's Rent, if in Arrear, before Execution executed, 8 Ann. c. 14. 


SIMON v. 


4 


Payment of Poſt Fines regulated, 32 Geo. 
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Page 465 9 * 8 I M : O0 N | V. 


IMONY, fo called from Simon Magus, is the buying or felling 
8 of Holy Orders, or an Eccleſiaſtical Benefice. | id 
The Words Eccleſiaſtical Beneſice, comprehend every Ecclefiaflical 

_ Dignity and Promotion. | 5 . . 3 
As by the Purchaſe of Eccleſiaſtical Beneficès worthy and learned Men 
may be kept out of the Church, and a Door may, to the great Scandal 
of Religion and Prejudice of Morality, be opened to Perſons by no Means 
qualified to diſcharge the Duties of the ſacred Function, it is of the ut- 
moſt Conſequence to Society, that it be prevented. With a View to this, 
Canons were antiently made, by which a very ſtri&t Oath was enjoined; 
and the Purchaſer of an Eccleſiaſtical Benefice was puniſhed with Depriva- 
tion, or Diſability, as the Caſe might require. | = = 


It has been faid, that Simony was no Offence at the Common Law; and 
the Caſe of Gregory v. Oldbury, Moor. 564. has been as to this Point te- 
lied upon. It is laid down in that Caſe, that a Bond to pay Money upon 
a ſimoniacal Contract is good, becauſe Simony is no Offence at the Com- 
mon Law; but, by attending to what is laid down in other Books, it will 
appear, that altho' Simony eo Momini be not an Offence, either at the Com- 
mon Law or againſt the Statute, for the Word Simony is not therein 
contained a corrupt Bargain, for preſenting to a Benefice, is an Offence 
ou I ¾ —u9.ʒ mm | 
In 1 Inf. 17. B. ſuch corrupt Bargain is ſaid to be ſo deteſtable in 
the Eye of the Common Law, that a Plaintiff in Quare impedit could not 
before the Statute of Weftm. 2. recover Damages for the Loſs of his 
Preſentation, it being conſidered as a Thing of no Value. In 1 Inſt. 89. 
it is ſaid, that a Guardian in Socage could not preſent to an Advowſon in 
Right of his Heir; becauſe, as he could take nothing for the Preſentati- 
on, he could not bring it to Account. ro i To of, ; 
This Doctrine is confimed in 3 [nft. 156. and it is added, that Simony 
is the more odious to the Common Law, becauſe it is ever accompanied 
with Perjury ; the Preſentee being ſworn to commit no Simony. ; 
In Mackaller v. Todderich, Cro. Car. 353, it is faid, that Simony has, 
by the Law of God and of the Land, been always accounted a great 
Offence. VV GOT, 5 . 
In Winchcomb v. Pulleſton, Hob. 167, it is laid down, that a Bond upon 
a Simoniacal Contract is againſt Law, becauſe it is given upon a Contract 
ex turpi Cauſa, and contra bones Mores ; nay that it is as void as an uſurious 
Bond, which if an Executor pay, he is guilty of a Devaſiavit 
In Carth. 252. Bartlett v. Vinor, ſuch Bond is faid to be void, as being 
againſt Law, although it be not ſo declared by the Statute,  _ | 
- Other Authorities might be added ; but theſe are ſufficient to ſhew, 
that a corrupt Bargain for preſenting to a Benefice is an Offence at the 
Common Law. | | | TE 
As neither the Conſideration of the Greatneſs of the Offence of Simony, 
nor the Proviſion made againft it by the Canon or Common Law, was 
ſufficient to put a Stop to. this Offence, it was at length prohibited, un- 
der very ſevere Penalties, by the 31 Eliz, c. 6. : 5 


8 > 


Under this Head it will be proper to conſider, Page 466 


(aA) In what the Dffence of Simonp does conſift. 
(B) How far a Bond foz reſigning a Benefice is 

good at Law, Bn 

(C) Df the Power ererciſed over a Bond fox re- 

ſigning a Benetice by Courts of Equity, 

D) Whether the Penalty of a Bond foz reſign⸗ 

ing a Benefice be ſaved, where the Oꝛdinary 
has refuſed to accept a Reſignation, 

(E) Some QDbjettions to a Bond fox reſigning a 

Benelice conſidered, — 

(F) Df the Fozxfeitures, Diſabilities, and Pu⸗ 


bt niſhments, incurred by Simony, 

1 1. By the Incumbent. 

a | 2᷑. By the Patron. 

i 3 By the Ordinary. : 

| (G) In what Caſes, and at what Times, Advan- 


tage map be taken of the Fozfeitures and 
_ Diſabilities incurred by Stmony. 
1. By the King. 
2. By other Perſons. Yon = 
(H) Df the Jurisdittion of Spiritual Courts in 
Simony. * 
(1) Df the Pleadings in an Action upon the 31 
Ehz.-cap- . 


— 


(A) Jn what the Offence. of Simony does conſiſt. 


1. JT has already been obſerved, that Simony is an Offence at the com- 
|| mon Law : But as much the greater Part of the Determinations, 
as to what is Simony, are founded upon 31 Elzz. cap. 6. and ſome Pa- 
ragraphs of that Statute do not only contain a Deſeription of the Offence, 
but do likewiſe ordain what Forfeitures and Penalties ſhall be incurred, 
and who may take Advantage thereof, it will be proper to recite the 
whole Paragraphs in this Place, and afterwards to refer to them: And as 
frequent Mention will, in treating of this Subject, be made of. the Oath 
_ againſt Simony, that Oath ſhall be likewiſe recited. 
2. By Par. 5. it is enaQted, © That if any Perion or. Perſons, Bodies 
4 politick and corporate, ſhall for any Sum of Money, Reward, Gift 


Every Per- . 
* ſon, preſent- 
| | F ; RIES ing for cor- 

rupt Conſideration, to forfeit the next Turn; and every Perſon, giving or taking any Thing for a Pre- 
ſentation, to forfeit the double Value, and the Preſentee to be incapable of enjoying the Benefice. 


Profit, 


| ; Sn „ | 
Profit, or Benefit, directly or indirectly, or for or by Reaſon of any Pro- 
- * miſe, Agreement, Grant, Bond, Covenant, or other Aſſurance, of or for 
any Sum of Money, Reward, Gift, Profit or Benefit, directly or in- 
directly, preſent, or collate any Perſon to any Benefice with Cure of 
Souls, Dignity, Prebend, or Living Lcclefiaſtical, or give or beſtow 
*- the fame tor or in Reſpect of any ſuch corrupt Caute or Conſider- 
*Page 467 ation, that then every ſuch * Preſentation, Collation, Gift, and Beſtow- 
| ing, and every Admiſſion, Inſtitution, Inveſture and Induction, there- 
upon ſhall be utterly void, fruſtrate, and of no Effect in Law; and that 
it thall and may he lawtul, for the Queen her Heirs and Succeffors to 
« preſent, collate unto, or give or beſtow, every ſuch Benefice, Dignity, 
Prebend, and Living Eccleſiaſtical, for that Time or Turn only; and 
** that every Perſon or Perſons, Bodies politick and corporate, that ſhall 
give or take any ſuch Sum of Money, Reward, Gift, or Benefit, 
« direQtly or indirectly, or that ſhall take or make any ſuch Promiie, 
Grant, Bond, Covenant or other Affurance, ſhalll forfeit and loſe the 
* double Value of one Years Profit of every ſuch Benefice, Dignity, 
Prebend, and Living Eccleſiaſtical: And the Perſon ſo corruptly tak- 
ing, procuring, ſeeking, or accepting, any ſuch Benefice, Dignity, 
Prebend, or Living, ſhall, thereupon and from thenceforth, be adjudged 
a diſabled Perſon in Law to have or enjoy the ſame Benefice, Dignity, 
| * Prebend, or Living Eccleſiaſtical.” | I: 
Every Per- 3: By Par. 6. it is enaQted, © That if any Perſon ſhall, for any Sum 
ton corrupt- of Money, Reward, Giſt, Profit or Commodity, other than for uſual 
ly inſtituting and lawtul Fees, or for or by Realon of any Promiſe, Agreement, 
dea Bene- „ Grant, Covenant, Bond, or other Aſſurance, of or for any Sum of 
fees forfeitie, Money, Reward, Gilt, Profit or Benefit, directiy or inditectiy, admit, 
Value; and inſtitute, inſtall, induct, inveſt or place, any Perſon in or to any Bene- 
the Benefice** fice with Cure of Souls, Dignity, Prebend or Living Ecclefiaftical : That 
to be void. every Perſon fo offending ſhall forfeit and loſe the double Value of one 
+ Year's Profit of every ſuch Benefice, Dignity, Prebend and Living Eccle- 
„ ſaftical ; and that, immediately from and after the Inveſting, Inſtallation 
or InduCtion, thereof had, the fame Benefice, Dignity, KD and 
Living Eccleſiaſtical, ſhall be eftſoons merely void; and the Patron or 
«© Perſon, to whom the Advowſon, Gift, Preſentation or Collation, ſhall by 
„Law appertain, ſhall and may by Virtue of this Act preſent or coliate 
„ unto, give and diſpoſe of the fame Benefice, Dignity, Prebend or 
Living Eccleſiaſtical, in ſuch Sort, to all Intents and Purpoics, as if 
the Party fo admited, inſtituted, inſtalled, inveſted, inducted or placed, 
„had been or were naturally dead.“ . . 
* 4. By Par. 7. it is provided. That no Title to confer or preſent by 
No Lapſe to © Lapſe ſhall accrue to any Voidance mentioned in this AR, but after 
de ail after « fix Months next after Notice given of ſuch Voidance by the Ordinary 
fix Months 0 f che Patr : CCC 7 TOE 
Notice to On. | 


the Patron 
that the Benefice 1s void. 


The Giver 5. By Par. 8. it is enacted, That if any Incumbent of any Benefice 
— A. ni % with Cure of Souls ſhall corruptly reſign or exchange the ſame, or-ſhall 
3 ** corruptly take for or in reſpect of reſigning or exchanging the ſame, 
exchanging ©* directly or indirectly, any Penſion, Sum of Money or Benefit: That 
aBenefice to“ then as well the Giver as the Taker of any ſuch Penſion, Sum of 

Joſe double «© Money or other Benefit corruptly, ſhall loſe double the Value of the 
che Sum. % Sum fo given, taken, or had. The one Moiety as well thereof, as of 

* the Forfeiture of double Value of one Year's Profit before mentioned, 
to be to the Queen's Majeſty, her Heirs and Succeſſors, and the other 
Moiety to him or them that will ſue for the ſame, by Action of Debt, 

*« Bill, or Information, in any of her Majefty's Courts of Record.” 1 


« limited, preſcribed, or inſtituted by the Laws Eccleſiaſtical, for any the 


, RES a =p 
6. By Par. 9. it is provided, That nothing in this Act ſhall in any The Penal. 


wiſe extend to take away, or reſtrain, any Puniſhment, Pain or Penalty, ger hs 
CICeUaillle 


cal Laws 


«« Offences before in this Act mentioned, but, that the ſame ſhall remain got taken 


66 


".d 


7. By Par. 10. it is enacted, "That if any Perſon or Perſons ſhall at 


in Force and may be put in Execution, as it might be before the making away by 
of this Act.” : 1 5 this Act. 


« any Time receive or take any Money, Fee, Reward, or any other 
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Profit, directly or indirectly, or ſhall take any Promiſe, Agree- 
ment, Covenant, Bond, or other Afurance, to receive or have any 
„Money, Fee, Reward or any other Profit, directly or indirectly, either « 
to him or themſelves, or to any other of their or any of their Friends, 

ordinary and lawful Fees only excepted, for or to procure the ordain- eee 
ing or _— of any Minifter or Miniſters, or giving of any Orders, or procure 3 
Licence or Licences to preach : That every Perſon and Perſons ſo give Orders 
offending ſhall for every ſuch Offence forfeit and loſe the Sum of forty to forteit 
Pounds of lawful Money of England ; and the Party fo corruptly or- os 3 
daing? or made Miniſter, or taking Orders, ſhall forfeit and loſe the the Party ſo 
Sum of ten Pounds; and if at any Time, within ſeven Years next after ordained to 
ſuch corrupt entering into the Miniſtry, or receiving of Orders, he forfeit tea 
ſhall accept or take any Benefice, Living or Promotion Eccleſiaſtical, 2 Be 
that immediately from and after the Induction, Inveſting, or Inſtallation negce i i. 
thereof, or thereinto had, the ſame Benefice, Living and Promotion preſented to 
Ecclefiaſtical, ſhall be eſtſoons merely void; and the Patron or Perſon within ſe- 
to whom the Advowſon, Gift, Preſentation or Collation, ſhall by Law ven Years 
appertain, may by virtue of this Act preſent or collate unto, give 97 705 1 
diſpoſe of, the ſame Benefice, Living, or Promotion Eccleſiaſtical, in 
ſuch Sort to all Intents and Purpoſes, as if the Party ſo inducted, in- 

veſted or inſtalled, had been or were naturally dead; any Law, Ordi- 

nance, Qualification or Diſpenſation, to the contrary notwithſtanding. 

The one Moiety of which Forteitures ſhall be to her Majeſty her Heirs and 
Succeſſors, and the other Moiety to him or them that will ſue for the 

ſame by Action of Debt, Bill, Plaint or Information, in any of her 

Majeſty's Courts of Record.” | 

8. I A. B. Do ſwear, that | have made no Simoniacal Contract, Pay- The Oath 


ment or Promiſe, directly or indirectly, by mytelf, or by any other to my againſt Si- 


Knowledge or with my Conſent, to any Perſon or Perſons whatſoever, for mony. 


or concerning the procuring and obtaining of this Eccleſiaſtical Dignity, 
Place, Preferment, Office or Living; (here that to which the Party is to 
be admitted, inſtituted, collated, inſtalled, or confirmed, is to be particu- 
| larly named) nor will at any Time hereafter perform, or fatisfy, any ſuch 
Payment, Contract, or Promiſe made by any other without my Know- 
ledge or Conſent ; ſo help me God through Teſus Chriſt. | 


rupt Preſentation thereto is within the Miſchief intended to be remedied, it 331. 


is 


9. A Donative is not within the Words of the Statute, yet, as a cor- Cro. Car. 


. „ . Bawderok 
within the Meaning, v. Mack- 


10. The Offences prohibited by the Statute, are more frequently aller. 


committed when a Church is void ; but they may be committed when it 


full. 5 > : 
11. If a Contract be made when a Church is full, to give a Sum of 1 Browal. 7. 


Money after it ſhall become void for the Preſentation thereto, this 1s an 
Offence within the Meaning of the Statute. 


* 


with Intent to preſent a certain Perſon when it ſhall become void, and the 


Statute. 


— 


12. The buying of the next Preſentation to a Church when it is full, 
| Lane 102. 


ichen v. 


preſenting of that Perſon, is an Offence within the Meaning of the cabert. 
| | 88 . | Noy 25. 
Winchcomb v. Pulleſton. Godb, 390. 


he 
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Winch 63. 13. The Purchaſe of the next Preſentation to a Church, when the In- 
Sheldon v. cumbent is fick and near dying, with Intent to preſent a certain Perſon 
Brett. after his Death, and the preſenting of that Perſon, is an Offence within 


the Meaning ot the Statute. 5 5 
* page 469 14. It has been holden, that if a Father, the Incumbent beirg ſick, 
Cro. Eliz, Purchaſe a Living without the Privity of his Son, it is not a corrupt 
685. Contract, aithough it be with Deſign to preſent the Son, and the Son be 


Smith v. afterwards preſented, a Father being bound by Nature to provide for his 


Paſch. 4 Son. "Ge | F 
he: 15. But the Doctrine of this Caſe has been ſince coatradiQed, an 
particularly in the Caſe of Winchcomb v. Pulleſton, May 26. Paſch. 15 
1. 1 | 6 „5 

16. And the Reaſon given in the former Caſe; namely, that a Father 
is bound by Nature to provide for his Son, does not hold: For if the 
| Purchaſe of a Living, when full, with Intent to preſent a certain Perſon, 
be an Offence within the Meaning of the Statute, how can it be lawful, 
as the Words of the Statute are general, for a Father to do this? A Pa- 
rent is by Nature certainly bound to provide for his Son, but this Obli- 
gation can never extend to the doing of a Thing prohibited by. Law. 
This Way of reaſoning would open a wide Door for corrupt Contracts; 
for, as every Man is more bound by the Law of Nature to provide for 
| himſelf, than a Father is to provide for his Son, every Man might purchaſe 
| a Living for himſelf. „„ | Is . 
MS Rep. 1. In a Caſe from the Court of Chancery, for the Opinion of the Court 
y g 75 and Of Common Pleas, it was ſtated, that Barrett, having Notice that the In- 
Clerk, cumbent of a Rectory, with Cure of Souls, was upon his Death- Bed, and 
v. Glabbe, that it was uncertain whether he would live out the enſuing Night, pur- 
Clerk, and chaſed the Advowſon of the ReQtory ; that the Incumbent died the Day 
Reil, Hil. after the Purchaſe ; and that Barrett preſented Reynell. The Queſtion 
8 - zum was, Whether the Preſentation of Reynell be void, by reaſon of its having 
been upon a ſimoniacal Contract? The unanimovs Opinion of the Court 
was, T hat the Preſentation is not void: Ard by De Grey Ch. J. an Ad- 
vow ſon, which is a Right of nominating to a Benefice, being a temporal 
Inheritance, it may be conveyed like any other temporal Inheritance. It 
is certain, that an Advowſon appendant may be lawfully purchaſed with 
the Manor to which it is appendant, during a Vacancy of the Benefice ; 
and there ſeems to be no Reaſon why an Advowſon in Groſs ſhould not. 
The 31 Eliz. cap. 6. does only relate to Preſentations, and conſequently 

the Sale of an Advowſon, even during a Vacancy of the Benefice, is not 

thereby prohibited, except the Sale be connected with a corrupt Contract 

for preſenting. But if an Advowſon be granted during a Vacancy of the 

Benefice, the Preſentation upon that Vacancy does not piſs by the Grant; 
it being a Fruit fallen, or, as is laid down in the Caſe of Leak v, Babington, 
Cro. Eliz. 811. a Choſe in Action. A bond fide Purchaſe of an Advowton 
is good, at what Time ſoever it is made; and a corrupt Purchaſe, when- 
ever it is made, is bad. That which is faid in the Caſe of The Biſbop of 
Lincoln v. Woelforfton, 3 Bur. 1510. has been mentioned; namely, 
that the Court were clear, that a Grant of a next Preſentation, or of an 
© Advowlſon, made after the Church was actually fallen vacant, was a 
void Grant.” But this, ſo far as it relates to the Grant of an Advow- 
fon, ſeems to be a Miſtake of the e As the Purchaſe of the Ad- 
vowſon, in the preſent Caſe, is not ſtated to have been connected with any 
corrupt Contract for preſenting Reynell, or with a Deſign of preſenting him, 
neither of theſe Things is to be preſumed, and conſequently the Preſen- 
r ’˖Ü§7˖˙, 88 N 


18. Not- 


„ I 
18. Notwithſtanding the Determinations, that if a Perſon purchaſed 
the next Preſentation to a Benefice when full, with Deſign to preſent a 
certain Perſon, and did preſent that Pecſon after it became void, it was 
an Offence within the Meaning of the Statute, it became a Doubt, whe- 
ther it was fo, for a Clerk to purchaſe for himſelf the next Preſentation to 
2 Benefice while it was full, and to be preſented thereto after it became 
void. | 5 5 
19. To put an End to this Doubt, itſis by the 12 Ann. cap. 12. enacted, : 
„ That if any Perſon ſhall for Money, Reward, Gift, Profit or Advan- 
4 tage, or for or by Reaſon of any Promiſe, Agreement, Grant, Bond or” 
«other Aſſurance, of or for any Money, Reward, Gift, Profit or Benefit, 
« JdireQly or indirectly, in his own Name, or in/the Name of any other 
4 Perſon or Perſons, take, procure or acvept the next Avoidance or Pre- 
« ſentation to any Benefice with Cure dt Souls, Dignity, Prebend or 
„Living Eccleſiaſtical, and ſhall be preſented or collated thereupon ; that 
e every ſuch Preſentarion or Collation ſhall be utterly void and of no Effect 
* in Law, and ſuch Agreement ſhall be deemed to be a ſimoniacal Con- 
« tract; and it ſhall be lawful for the Queen's Majeſty, her Heirs and 
« Succeſſors, to preſent or collate unto ſuch Benefice, Dignity, Prebend, 
« andLiving Eccleſiaſtical, for that Time or Turn only; and the Perſon 
_« ſo corruptly taking, procuring or accepting ſuch Benefice, Dignity, 
4 Prebend or Living, ſhall from thenceforth be adjudged a diſabled Per- 
« ſon to have and enjoy the ſame, and ſhall be ſubject to any Puniſhment, 
„ Pain or Penalty, preſcribed or inflicted by the Laws Eccleſiaſtical, in 
like Manner as if ſuch Agreement had been made after ſuch Benefice, 
« Dignity, Prebend or Living, had become vacant.” p 
20. It is equally an Offence within the Meaning of the Statute, where 3 laſt. 183. 
there has been a corrupt Preſentation by a Perſon uſurping the Right to 
preſent, as if it had been by the Perſon having the Right. | 
21. If a Preſentation be by one uſurping the Right of Patronage, and 3 Lee. 115. 
pending an Action of Quare impedit for removing his Clerk, who is after- ker v. 
wards removed, the Benefice be ſold, this is an Offence within the Mean- Homerfiy. 
ing of the Statute, for the Church was never full of that Clerk. If thiss. * 5 
were allowed the Statute might be eluded, for it would be only getting 
an Uſurper to preſent while the Living was void, and then ſelling it. 
22. A corrupt Contract with the Wife of the Patron is an Offence within 1 Rol. Rep. 
the Meaning of the Statute, although the Patron himſelf be not privy 235. 
thereto. | | : | | 255 Jac. 
23. If a Clerk contract to give Money for being preſented to a Church, * 
and be afterwards preſented thereto gratis, this' is an Offence within the eg 
Meaning of the Statute; the Clerk being deemed an unfit Perſon to hold bert. 
the Benefice, for-having at any Time been capable of intending to obtain 
it corruptly. | | | | : 

224. A corrupt Contract for procuring a Preſentation to a Benefice be- Cro. Car. 
tween Strangers, although neither the Patron nor Incumbent be privy 33! 
thereto, is an Offence within the Meaning of the Statute ; for if there be er _ 
a corrupt Contract, it matters not by whom it is made: But in this Caſe gig DAG as 
the Preſentee is a Simoniace promotus, and not a Simoniac us. 3 Lev. 337. 
25. A ſecond Brother, having a Right to preſent, made a corrupt *Page 470 
Contract to preſent a certain Perſon; but in order to the elude the Statute ane 3. 
furrendered the Right of preſenting to his elder Brother. The latter, not Calvert v. 

being privy to the Contract, preſented the Perſon who, purſuant there- Nichen. 
unto, was to be preſented. It was holden, that the corrupt Contract was 
an Offence within the Meaning of the Statute, and that its being performed 
by an innocent Perſon made no Alteration in the Cafe. | | 

26. An Agreement was between Richards a Friend of Boughtorr's and z Lev. 348. 
Taylor, that Boughton ſhould preſen- Hide, and that Taylor ſhould pay Ren v. 1% 


Kichards and other. 


| 1: Mo |. 

Richards 20 J. per Annum for ſix Years, in caſe Hide ſhould: ſo long live, 
| for the Uſe of Boughton. In an Action of Quare impedit, Hide pleaded, 
x that he had no Notice of the Agreement at or before his Preſentation. _ 

Upon a Demurrer it was holden, that the corrupt Contract is enough, and 
| that it is immaterial, whether he had or had not Notice thereof. 

Cro. Eliz. 27. If a Stranger, the Church being void, contract with the Patron 


.. for a Grant of the Preſentation, and preſent a Perſon not privy to the 
© Rogers. Contract, the Prefentee, although the Grant, it being of a Choſe in 


Action, be void, is not to be conſidered as an Uſurper but as a fimoni-. 
ace promotus, becauſe he was preſented in Purſuance of a corrupt 
Contract. 5 1 . | FF 
Cro. Jac. 28. If a Father, the Church being void, contract with the Grantee of 
833. the next Preſentation to permit the Grantor to preſent his Son, and the Son 
e preſented, he is a , moniace promot us. Ce” 

Cie. Car. 29, If a Father, in Conſideration of a Clerk's marrying his Daughter, 

423. covenant with the Father of the Clerk to procure for him a Preſentation to 
Bir: v. Man- a certain Church when it ſhall become void, and the Clerk be preſented, 
ring. when the Church becomes void, he is a fmoniace promotus. 
Noy 142. 30. If an Agreement be to pay five Pounds per Annum to the Widow 
+ waa „, Of the laſt Incumbent, or ten Pounds per Annum to the Son of the laſt In- 
Meunfend. cumbent, fo long as he ſhall be a Student at Cambridge and unpreferred, 
| neither of theſe is an Offence within the Meaning of the Statute. TD 

1 Rol. Rep. 31. A Bond, with a Condition that the Incumbent ſhall not be abſent 
Carey v. Teo. eighty Days in a Year from his Living, it is not ſimoniacal; this being a 

VV „ 

Cro. Jac. 32. A. covenanted, that B. his Son ſhould marry C. the Daughter of O. 

486. In Conſideration of the Marriage D. covenanted to advance 300 J. for his 

yrte v. 8 . . . | 

Manning, Daughter's Portion, and A. covenanted to ſettle certain Lands on B. and 

C. There were likewiſe Covenants on the Part of A. for the Value of the 

Lands and for quiet Enjoyment, and a Covenant on the Part of D. to 

procure a certain Benefice for B. on the next Avoidance. It was holden 

that this was not a corrupt Contract, it not being a Covenant in Con- 

fideration of the Marriage, but a diſtin and independent Covenant with- 
out any apparent Conſideration. N D 


— — — — 


(B) How far a Bond foz reſigning a Benellce is 
22 : good at Law. 


1. Bond for reſigning a Benefice is ſometimes Special, at other Times 
A it is General. | | 

2. The Condition of a Special Bond is that the Incumbent ſhall reſign in 

favour of a certain Perſon, when that Perſon ſhall be capable of being pre- 

ſented to the Benefice. | N | | 5 

3. The Condition of a genera] Bond is, that the Incumbent ſhall re- 

ſign upon Requeſt. „ . ER 5 

Cro. Jac. 4. A Bond, with Condition to reſign within three Months after Re- 

248. queſt was holden to be good, although the Bond appeared to have been 

Jenes v. given with an Intent that the Patron ſhould preſent his Son; and by the 

Lawrence. Court: A Man may without any Colour of Simony bind himſelf for a 

good Reaſon to relign, as if he take a ſecond Benefice, or if he be non- 

reſident, or that the Patron may preſent his Son: But if the Condition 

of a Bond be, to let the Patron have a Leaſe of the Glebe or Tithes, or 


8 S TC 0 ME 
to pay a Sum of Money, it is ſimoniacal. The Judgment in this Caſe was 
affirmed in the Exchequer- Chamber. 8 | | 
5. The Doctrine of this Caſe, which was the Caſe of a ſpecial Bond, CroCar. «Bs. 
was not many Years after extended to the Caſe of a general Bond, and the Babington 
Judgment in the latter Caſe was allo affirmed in the Exchequer-Chamber. "' FE, 
6. In two modern Caſes, the Court refuſed to permit the Validity of a Stra. 227. 
general Bond for reſigning a Benefice to be argued againit : and, in the Eee v. the 
former of theſe Cafes, it is ſaid by the Court that a general Bond for re- 88 of 
| ſigning a Benefice has been frequently holden good in the Court of Chan- ns te 
cet. | Wyndham 
5 v. Bowen, 


8 


(c) Df the Power exerciſed over a Bond fox 
reſigning a Benefice by Courts of Equity. 


1. JF an improper Uſe be made of a Bond for refigning a Benefice, Re- 
1 lief may be had in a Court of Equity. | | 
2. A perpetual Injunction was granted, becauſe it appeared, that a vern. 411. 
Bond for reſigning a Benefice had been made Uſe of, to prevent the In- Durftor v. 
cumbent from demanding Tithes of his Patron. | Sands, 
3. Upon a Bill to be relieved againſt a Judgment, obtained on a general Eq. Ca. Abr. 
Bond for reſigning a Benefice, it appeared, that the Obligee had made an 86. Hilliard 
Offer to the Incumbent, that if he would give him ſeven hundred Pounds, v. Staþp/cton, 
he ſhould not be ſued upon the Bond. Satisfaction was ordered to be en- 
tered on the Judgment, and a perpetual Injunction was granted. A new 
Bond of Reſignation in the Penalty of two hundred Bounds was decreed 
but it was ordered, that no Action ſhould be bronght thereupon without 
Leave of the Court. The Lord Keeper ſaid in this Caſe, he did not 
know, that ſuch Bond had ever been held good, except to preſerve the 
 Benefice for the Patron himſelf, or for a Son or Friend of his, or to pre- 
vent the Non-refidence, or to punijh the vic ous Courſe of Life of an 
Incumbent ; and that, although a Bond be to reſign generally, he would 
never allow it to be recovered upon, unleſs ſome ſuch Reaſon were ſhewn 
— requiring a Reſignation; becauſe a Door would be thereby opened for 
jmony. | 
4 A Bill being brought to be relieved againſt a Judgment upon a Bond Eq. Ca Abr. 
for reſigning a Benefice, it was diſmiſſed, upon the Defendants proving 228. led ſen 
Miſbehaviour in the Incumbent. 1 OPTI 
5. In another Caſe it is laid down, that a Bond to reſign a Benefice up Chan. Prec. 
on Requeſt, ſhall not be made uſe of to turn out the Incumbent, unlefs 513. 
there be Non-refidence, or ſome groſs Miſbehaviour; and that, if any Hawking v. 
other Uſe be made of the Bond, the Court will grant an Injunction. TI 
6. Capel, upon preſenting Peele to a Living, took a Bond for refigning, Stra. c34. 
when the Patron's Nephew, for whom the Living was intended, ſhould Peele v. 
be of Age. At his coming of Age it was agreed, that Peele ſhould con- Capel. 
tinue to hold the Living, on paying the Nephew thirty Pounds a Year. 
After having paid this ſeven Years Peele refuſed to pay it any longer. An 
Action being hereupon brought upon the Bond, Pee/e filed a Bill in Equity, 
wherein he prayed an Injunction, and to have all the Money repaid. An 
Injunction was granted, not on Account of the Invalidity of the Bond; 
but becauſe an ill Uſe had heen made thereof, As to the Money which 
had been paid, Peele was left to his Remedy at Law. Y 


= 
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' D) Whether the Penalty of a Bond foz reſign: 
ing a Benefice be ſaved, where the O2dinary 


has refuſed to accept a Reſignation, 


Wat. Com. 1. IT is in one Caſe faid to be in the Power of the Ordinary, to diſcou- 
Inc. 24. rage the Uſe of Bonds for reſigning Benefices, ſo that he may refuſe 

5 to accept a * made in purſuance of ſuch Bonxc. . 
2 Chan. Rep. In another Cafe it is ſaid, that the Biſhop refuſed to accept a Reſigna- 
398. Durſton tion, offered in Purſuance of a Bond for reſigning a Benefice, and ordered 
v. Sands. the Incumbent to continue to ſerve the Cure; declaring, that he never 

would countenance ſuch unjuſt Practices. 1 . 155 

Chan. Prec. 3. In another Caſe it is laid down, that an Ordinaty is not obliged to 
513. accept a Reſignation in Purſuance of a Bond for reſigning a Benefice, un- 


- "aan V+ leſs there be ſome juſt Cauſe for turning the [ncumbent out. 


MS. Rep. 4- In a late Caſe a Grant was made to a Clerk of the two firſt of three 

Marquis of Benefices, which ſhould become void, provided he were capable when 

Reckingham they became void of holding them. In order to make himſelf capable of 

g. 7%, taking one of theſe Penefices, the Clerk offered a Reſignation of another 

in Clan, © Benefice to the Ordinary, which he refuſed to accept. One Queſtion in 
1 this Caſe was, Whether the Ordinary was obliged to accept the Reſign- 

| ation? It was infiſted by Mr. Henley, upon one Side, that no Caſe can 

be adduced to' ſhew, that the Ordinary can arbitrarily refuſe to accept a 

Reſignation of a Benefice. Mr. Attorney Murray, who was. on the other 

Side, contented himſelf with ſaying, in anſwer to this, that the plaineſt 

Points, having ſcarce ever been called in Queftion, are ſupported by the 

feweſt Authorities, No Decree was made as to this Point ; but as Lord 

Hardwick intimated it once or twice pretty ſtrongly to be his Opinion, that 

the Ordinary ought to have accepted the Reſignation, he did afterwards 

accept it. f 5 | Oe 

What fell from Lord Hardwick upon this Occaſion, is ſufficient to 

render the Authority of the two laſt Caſes very doubtful. This was not 

indeed the Caſe of a Bond for reſigning a Benefice : but it was a ſtronger 

Caſe ; for if the Ordinary cannot refuſe to accept a Reſignation, when the | 

Deſign in reſigning is merely to take another Benefice, it would be ſtrange 

to hold, that he may refuſe to accept a Reſignation, to be made at the 

Requeſt of a Patron; in Conſequence of an Agreement, which it has 

| been again and again determined, both at Law and in Equity, the Patron 

had a Right to make. | e 5 5 

*Pageg73, 6. If a new Preſentation to a Benefice be made, before the Biſhop 
Caſes in the has accepted the Reſignation of the Incumbent, the Preſentation is void. 

. ü „ . | „„ 

Queen Anne 276. Riley v. Adams Noy 147. Cro. Jac. 198. 


Lutw. 693. 7. If an Obligor bind himſelf to reſign a Benefice, it is incumbent upon 
Studhelme v. him to procure the Ordinary's Acceptance of his Reſignation. | | 
Merriſen. ET | | : 
Sayer 186, 8. In an Action upon a Bond, the Condition appeared to be, that an 
Heſteth v. Incumbent ſhould, within three Months after the Expiration of ſix Years, 
Gray. to commence from the Day of the Date of the Bond, at the Requeſt of 


the Patron, his Heirs, Executors, Adminiſtrators or Aſſigns, refign and 


deliver up a Vicarage into the Hands of the proper Ordinary; whereby 
it may become vacant, and the Patron, his Heirs, Executors, Adminiſ- 
trators or Aſſigns, may preſent anew. The Defendant pleaded, that he 
did, within three Months after the Expiration of the fix Years, —_ to 

8 bo” | | _- „ reſign, 


S 1 ⁰² 0 

reſign, and deliver up, into the Hands of the proper Ordinary, the Vi- 
carage, for the Ordinary to accept the ſame; whereby the Vicarage might 
hecome vacant, and the Patron might preſent anew ; and that the Ordi- 
nary did then refuſe, and from thenceforth hitherto hath refuſed, to ac- 
cept the Reſignation, Upon a Demurrer to this Plea, it was holden to 
be bad; becauſe it is not therein averred, that the Biſhop did accept the 
Reſignation ; and by Rider Ch. J. The Defendant, by undertaking to re- 
ſign, ſo that the Vicarage may become vacant, and the Plaintiff may pre- 
ſent anew, has undertaken for the Biſhop's Acceptance of a Reſignation ; 
which, according to what is laid down in Farne's Caſe, Cro. Fac. 198. 
is neceſſary to the Completion of a Reſignation. | 


— 


_—_— 


(E) Some Dbyettions to a Bond fo2 reſigning a 
Benelce conſidered, | 


"© HE Reſult of the Whole is, that a Bond for reſigning a Benefice 
: L is good at Law, and that Courts of Equity will reſtrain every 
improper Uſe thereof. 5 | 

2. One Objection to a Bond for reſigning a Benefice is, that a corrupt 
Patron may make an ill Uſe thereof. It is a ſufficient Anſwer to this 
ObjeQtion, that the Uſe of a Thing ought not to be diſcontinued, becauſe 
there is a Poſſibility of its being abuſed. TEES” | | 

3. Another Objection to a Bond for reſigning a Benefice, which is re- 
ported to have fallen from Holt Chief Juſtice, in the Caſe of Swarn v. 
Carter, Comb. 13. is, that a Reſignation Bond comes as near Simony as 
poſſible ; it being eaſy to procure a round Sum of Money, by making 
the Penalty of the Bond adequate to the Value of the Benefice, and agree- 
ing privately, that the Money ſhall be paid. This, which would be an 
oblique Way of ſelling a Benefice, would more than would come near, for 
it would be downright Simany. If there be no other Way, or not as 
eaſy a Way, to do the ſame Thing, this Objection would be infurmount- 
able; but if there be, the Stopping of this would not prevent the Miſ- 
chief. The fame Clerk, whoſe Conſcience would allow him to do this, 
might as well advance the Money agreed upon at firit, or, if that did not 
| ſuit him, give an abſolute Bond to pay the Money at a future Time, If 
this be fo, that the ſame Crime might ſtill be committed, and with as 


» 


much Secrecy, what good End would be anſwered by prohibiting & ſuch *Page474 


Bonds, which may be made Uſe of, to puniſh the Neglect of Duty, or 


the innnoral Conduct of an Incumbent, and for other good Purpoſes, 


4. Another ObjeCtion to a Bond for reſigning a Benefice is, that when 

2 Patron takes a Bond of Reſignation, the Preſentation is only during 

Pleaſure. Be it ſo; and I will ſuppoſe, which is the utmoſt that can be 
| ſuppoſed, that the Bond is not taken with Deſign to make the Incumbent 
careful in the Diſcharge of his Duty, but to let ſome Friend or Relation 
afterwards into the Benefice. It by no Means neceſſarily follows, that the 
Church, which is the great Thing to be guarded againſt, will therefore 
be filled with an unfit Perſon. If the Succeſſor, which may be the Caſe, 
is better qualified for the miniſterial Office, the Intereſt of Religion will 
be advanced by the Exchange. If he be not ſo well qualified, it is an 
Evil: but it is that Evil, which, in the preſent Circumſtance of Things, 


cannot be eaſily prevented. 


vor 19. BY © (Df 


„ „ o N v. 


602 Df the Forfeitures, Diſabilities, and Punih: 
ments, incurred by Simon. 


1 By the Incumbent. 


I. HE Perſon AO? in Parfieuce of a corrupt Contra i is at 
2 ſome Times fmoniacus ; at other Times ſimoniace promotus, Ia 
the former Caſe, wherein he is a Party or a privy to the Contract, he is 
liable to ſuffer more : But in the latter, although he be quite a Stranger 
thereto, he is to a certain Negree involved in the Conſequences of the 
Contract. The Deſign is, that if a Senſe of what becomes himſelf, and 
of the Duty he owes to the Publick, will not reſtrain a Patron from being 
guilty of Simony, a Regard for the Perſon whom he means to ſerve may 
do it. 
21Eliz. c. 6. 2. A Flmeniacs; is liable to forfeit double the Value of one Year's 


par. 5- Profit of the Benefice he has been preſented to in Purſuance of a corrupt 


Contract: A Simoniace promotus is not liable to this Forfeiture. 


3 to 160 3. The double Value, which is in any Caſe forfeitable under the Sta- 


tute, is to be the double Value of what the Benefice could be let for, and 
not the double Value as valued in the King's Books. | 


March 84. 4. Neither a Simoniacus nor a Simoniace promotus can ſue for Tithes, 


the Right thereto being taken away by the corrupt Contra. 
12 Rep. 100. 5. It is laid down, that, although a Simonzace promotus be deprived, he 


2 Rol. Rep. is not diſabled from being preſented again to the ſame Benefice, 


465. | 

* page 475 * 6. But it has been in one Caſe holden ; that a Simoniace prometus can 
Cro. Jac. never be preſented to the ſame Benefice again. 

533. Booth | 
2 bly 3 If an Incumbent cake Money for Reſigning or Exchanging a Bene- 
2 3. fice with Cure of Souls, he is liable to forfeit double the Value of the 


Money. | 
31 Eliz. c.6. 8. A Perſon corruptly otelncd, is liable to forfeit ten Pounds, and 


par. 10. any Benefice, Living or Promotion Eccleſiaſtical, which he ſhall accept 


within ſeven Years after his having been ordained. _ 
3 faſt. 164. 9. The Difabilities incurred by Simony cannot be diſpenſed with by a 
2Hawk.396. Non ob tante; for when a Perſon is, for the Good of the Church or State, 
diſabled by a Statute, the King's Subjects have an Intereſt in the Diſabi- 
lity, and the King can no more diſpenſe therewith, that he can with 2 
Diſability at the common Law. | 
Sid. 170. 10. The Offence of Simony is not pardoned by a general 3 
II. Befides the Forfeitures and Diſabilities already mentioned à Simo- 
niacus, provided he has taken the Oath againſt Simony, is liable to be 
| indicted and puniſhed for Perjury. 

Comp. In- 12, Dr. Watſon does indeed make a Queſtion, whether ſince the 13 
cumb. 188, Ch. 2. c. 12. the Oath againſt Simony ought to be adminiſtred? It is by 
this Statute enacted, That it ſhall not be lawful for any Archbiſhop, 
«+ Biſhop, Vicar-general, Chancellor, Commiſſary, or any other Spiritual 
or Eccleſiaſtical Judge, Officer, or Miniſter, or any other Perſon hav- 
ing or exercifing Spiritual or Eccleſiaſtical Juriſdiction, to tender or ad- 
© miniſter to any Perſon whoſoever the Oath uſually called the Oath ex 
Officio, or any other Oath, whereby ſuch Perſon may be charged or 

* compelled to confeſs or accuſe, or to purge him or herſelf, of any cri- 

** minal Matter, whereby he or ſhe may — liable to any Puniſhment, 

| 3.08 


| Ss 3-0: © | 
« or Cenſure ; any Thing in this Statute or any Law, Cuſtom or Uſage 
« heretofore to the contrary hereof in any wiſe notwithſtanding.” The ge- 
nerality of the Words, any other Oath, being tied up by the ſubſequent 
Words to an Oath in certain Cales, the Thing to be conſidered is, whether 
the Oath againſt Simony is an Oath, by which the Perſon taking it is 
charged or compelled tb conteſs or accuſe, or to purge himſelf, of any cri- 
minal Matter? No Perſon does by this Oath confeſs himſelf guilty or ac- 
cuſe himſelf of any criminal Matter. So far from doing this, the taking of 
the Oath is a Denial in the moſt expreſs Terms, of his having been guilty 
| ofa particular Offence. Nor does any Perſon by this Oath purge himſelf 
of any criminal Matter; for at the Time of taking it he does not ſtand 
charged with any criminal Matter. Upon the Whole the Oath againſt Si- 
mony does not ſeem to be within the Words, or Purview of that Statute. 


2. By the Patron. 


13. If a Patron be guilty of preſenting corruptly, the Preſentation ſhall be 31 Elia. e. 6. 
void, and the King may preſent for that Term; and the Patron is more-P®% 5. 
over liable to forieit the Right of preſenting upon the next Avoidance, and 
likewiſe the double Value of one Year's Profit of the Benefice. | 
14. But if A have the Right of Preſentation, and B the Right of No- age. 
mination to a Benefice, and only one of them be guilty of preſenting cor-Kiebes. 
ruptly, the Right of the other ſhall not be thereby prejudiced, nor ſhall he 
be ſubje@ to any Forfeiture. | | | 
* 15. If the Uſurper of a Benefice be guilty of preſenting corruptly, this“ Page 476 
ſhall not give the King a Right to preſent for that Term; becauſe it would 3 laſt. 153- 
be unreaſonable, to take away the Right of the Patron, who has not been 
| guilty of any Offence. | | | 
16. The Patron, who has given Money, to procure the reſigning or 31 Elia. c.6. 
exchanging of a Benefice, is liable to forfeit double the Value of ther. 8. 
Money. | | 3 


3. By the Ordinary. 


17. If an Ordinary corruptly inſtitute, inſtall, or place any Perſon in a 31 Eliz. e. 6. 

| Renefice, with or without Cure of Souls, he is liable to forfeit the double par. 6. 
Value of a Year's Profit of the Benefice. Cas: | 

18 If an Ordinary take a Reward for conferring of Orders, or granting a 31 Eliz. c. 6. 
Licence to preach ; he is liable to forfeit forty Pounds. = ___— 

19. Beſides being liable to the Forfeitures, Diſabilities, and Puniſnments 31 Eliz.c. 6. 
already mentioned, there is a Proviſo in the Statute, that every Perſon who“ 9: 
ſhall be guilty of any Offence againſt it, ſhall be ſubject to all the Puniſh- 

ments, Pains, and Penalties, to which he was before ſubj ct by the Eceleſi- 
aſtical Laws. 35 N 


LI (in 


1 M | 0 N 3 


(8) In what Caſes, and at what Times, Ad- 
vantage may be taken of the Fozfeitures and 
Diſabilities incurred by Simony, | 


| 5 1. By the King. 


1 Eliz. c. 6. 1. I F a Patron have been guilty of preſenting corruptly to a Benefice the 
8 Preſentation is void, and the Right of preſenting is for that Turn in 
| the King. C 5 8 | Þ | 
3 Inft. 183. 2. The corrupt Preſentation of an Uſurper does not however give the 
— King a Right of preſenting for that Turn; becauſe it would be unreaſon- 
| able to take away the Right of the Patron, who. has not been guilty of any 
Offence. 5 „„ = | 
3. If there have been a Preſentation, in Purſuance of a corrupt Con- 
tract, the Preſentation is void, and the King may preſent for that Turn. 
ag ang fa 4. But if the Preſentee have been inſtitured ard inducted, the King 
"Gin of Ner- cannot take Advantage of his having been corruptly preſented, until he 
wich and be removed by Quare impedit ; for although he be in de facto only and 
others. not de jure, the Church is full, until he be removed in a judicial Way, or 
reſign. 5 | | | | 
—5 5 , by A Clerk, who had been preſented corruptly, continued Incumbent till 
„. Pillen. his Death above thirty Years after; yet it was holden that the King might 
f preſent, for that as the Church had never been full de jure the King's Right 
of preſenting was not taken away. „ a | 
Lutw. 1090. 6. After a Benefice became vacant A. agreed to give B. a Sum of Money 
Kingv.Biſh*Þfor procuring C. the Patron to preſent D. Ihe Money was paid, and B. 
ef Chicheſter being preſented, enjoyed the Living till his Death. Afterwards E. to whom 
and others. KE 1 | | 
| the Right of preſenting for the next Turn belonged, preſented F. In Quare 
impedit there was judgment for the King, although neither E. nor F. were 
privy to the corrupt Contract between A. and B. | 6, es 
7. By 1. V. & M. cap. 16. par. 2. it is enacted, That after the Death 
of the Perſon ſimoniack or ſimoniacally promoted, the Offence or Contract 
* of Simony {hall neither in pleading, or in Evidence, be alledged, to the 
Prejudice of any other Patron innocent of Simony, or of his Clerk by 
* him preſented, upon Pretence of Lapſe to the Crown; unleſs the Perfon 
„ fimoniack or ſimoniacally promoted, or his Patron, was convicted of ſuch 
«* Offence at the Common Law, or in ſome Eccleſiaſtical Court, in the Life- 
* time of the Perſon fimoniack or fimoniacaily promoted.“ 5 
8. By the ſame Statute par. 3. it is enacted, That no Leaſe, really and 
«* bona fide made by any Perton ſimoniack or fimoniacally promoted, for 
good and valuable Conſideration, to any Perſon not being privy unto, or . 
„having Notice of ſuch Simony, ſhall be impeached or avoided by Reaſon 
| of ſuch Simony, but ſhall be good and effectual in Law.” 8 
Page 477 *% 9. One Motety of the Forfeitures for Offences againſt the 31 Elia. 
cap. 6. is by par. 10. of that Statute given to the Queen her Heirs and Suc- 


ceſſors. 
2. By other Perſons. 
30 rz. e.. 10. If any Perſon have been corruptly inſtituted, the Benefice becomes 


par. 6. void; and the Perſon, in whom the Right of preſenting is, may preſent 
thereunto, in ſuch Sort as it the Perſon fo inſtituted had been dead. 


8 „ 0 M9 
II. No Title to preſent by Lapſe can accrue upon any Avoidance men- 31 Eliz. c. 6. 
tioned in the 31 Elis. cup. 6. until fix Months are expired after Notice has Par. 7. 
been given of ſuch Avoidance by the Ordinary to the Patron. 
12, This Proviſion of the Statute is agreeable to the Canon Law, by Dyer 293. 
which Lapſe cannot run againſt the Patron, until Notice has been given 
him by the Ordinary that the Church is void.” ; | 


13. If two claim the Right of Preſentation to a vacant Benefice, and the Rol. Abr. 
368. Abbatof 


Ordinary be not named in a Quare impedit brought to determine the Right, J. F 
it ſhall, if a Judgment be not obtained within ſix Months after Notice given — 


that the Benefice is void, lapſe to the Ordinary. | 
14. By a Judgment in Quare impedit the Incumbent is ſo removed, that 1 Rol. Rep. 


the Patron who recovers may preſent, although there be no Sentence of 63. 
Deprivation : But the Clerk, againſt whom the Judgment is obtained, con- 


tinues Incumbent de facto until ſuch Preſentation be made. 3 
15. One Moiety of the Forfeitures, for having been guilty of Offences 31 Elis. e, 6. 


5 | 
againſt the 31 Eliz. cap. 6. is by par. 10, of that Statute given to the Per- Par. 10. 
ſon who will ſue for the ſame. | | | | 


— 


(H) Df the Juriſdition of Spiritual Courts in 
: _-Mimonp. : 


1, COME have been of Opinion, and amongſt theſe is the learned (a) (a) cod. 839, 
8 Author of the Codex, that only Spiritual Courts had before the Sta- 840. 

tute a Power to puniſh Simony : But if (5) as it has been already obſerved, (3) Ante page 

Simony is an Offence at the Common Law, there can be little Doubt of its 468. 

having been always puniſhable in Temporal Courts. It may be true in 

Fact, that it was for the moſt Part, or perhaps altogether, proceeded a- 

gainſt in the Spiritual Courts. As the Intereſt of Religion is by this Offence 

ſtruck at in a more remarkable Manner, this is not to be wondered at; and 

the leſs, if it be conſidered, that in Times antecedent to the Statute, Spi- 

ritual Courts did, in ſome Caſes, wherein there was a concurrent Juriſdic- 

tion, encroach upon, and in others entirely ſwallow up, the Juriſdiction of 

. the Temporal. Although then it cannot at this I ime be made appear, 

that Temporal Courts did heretofore exerciſe any Juriſdiction in Simony, it 

does by no Means neceſſarily follow, that they had none. | 
* 2. By the Statute a Power is reſerved to Spiritual Courts of inflict- *Page 478 

ing ſuch Puniſhments, Pains and Penalties, in all the Caſes therein men- 4 Eis e. 

tioned, as by the Laws Eccleſiaſtical could before the making thereof be par. 9. 
inflicted. | 

3. It has been holden, that the Sentence of a Spiritual Court in Simony, Cro. Eliz. 

it being a Matter properly triable there, is to be taken to be true, although 788. 

it do in its Conſequence diveſt the Incumbent of his Freehold. __ 23 


4. If a Man have been acquitted upon a Charge of Simony in a Tempo- comb. 73. 
ral Court, a Spiritual Court may re-examine the Matter. Bey lev. Ele. 
5. Upon a Motion for a Prohibition to a Suit in a Spiritual Court for Cro. Elis. 
Tithes, upon the Ground, that the Incumbent being a Simoniack had no 642. 
Right thereto; it was holden, that a Prohibition does not lie; and by N * 
the Court: Simony may be more aptly tried in the Spiritual Court. Wentworth, 
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(1) Df the Pleadings in an Action upon the 
5 31 Eliz. c. 6. 1 8 


1. H E Poſſeſſion of a Benefice, to which an Incumbent has been 

1 fimoniacally promoted, may be recovered by an Aſſiſe of Darrein 
Preſentment or by an Action of Quare Impedit, The latter is uſually pre. 

ferred ; becauſe, beſides being a ſhorter Way of Proceeding, the Right of 
| _ Preſentation as well as the Right of Advowſon is thereby recoverable. 
Veugb. 37. 2. It is not enough, to alledge in the Declaration in an Action of Quare 


2 


| King v. yer, that the Plaintiff, or the Perſon under whom he claims, is Teile 
o 


the Practice, and it is as well to recite it. | 7880 
Oro. Eliz. 4. Nor is there any Danger in reciting the Statute; a Miſrecital not be- 
88. » fatal | | POW | | ER 
aer v. ing atal. ; 


Rogers, 


Comb. 1o8. 5. It is not enough, to aver in the Declaration in an Action of Quare 

Betts v. impedit upon the Statute, that the Incumbent is 2 Simoniack : But as the 

Word Simony is not in the Statute, ſome ſimoniacal AQ, which brings him 
within it, muſt be ſhewn. | 

Rep. 26- 6. At the Common Law the Patron muſt be named in a Writ of Quare 

Hals Caſe. in pedit, for as the Incumbent could not alledge any Thing which concerned 

3 Lev. 16. the Right of Patronage, it would be unteaſonable, to name only a Perſon 

Who could not defend the Right of Patronage : But as the Incumbent is 

by the 25 Edaw. 3. cap. 7. enabled to plead his Patron's Right of Patronage 

in Defence of his Incumbency, it is not now neceſſary to name the Patron, 

unleſs his Right of Inheritance will be affected by the Judgment. 


Page 479 7. An Incumbent cannot plead his Patron's Right of Patronage, with- 


W out ſhewing that he is Parſon Imparſonee of the Preſentation of his 


Patron. | 

Ibid. 8. An Incumbent is not Parſon Imparſonee as againſt the King, unleſs he 
have been admitted, inftituted and inducted; but Admiſſion and Inſtitution 

will make him fo as agaioſt any other Perſon. 5 

9. At the Common Law the Ordinary could only plead, that he does only 

claim as Ordinary; but ſince the Statute of 25 Ed. 3. cap. 7. he may 

plead a Title in himſelf by Lapſe, or that the Right of Pationage is in 


Hob. 162. 


him. | 
vole endian.. 10. If Ne diflurba pas, which is in Effect the general Iſſue, be pleaded 
«her v. the in an Action of Quare impedit, it amounts to a Confeſlion of the Right of 
Biſhop of Patronage, and only deteniis the Wrong with which the Defendant is 
Liichficld, charged; and conſequently the Plaintiff may pray immediately a Writ to 
the Ordinary, or he may proceed in the Action in order to recover Dama- 
ges for the Diſturbance. VVV 


„ SLANDER. 


by an Action upon the Caſe or by a Suit in a Spiritual Court. 


: * 8 . A N D 1: R, | Page 480 


by reaſon of which the Perſon, to whom they relate, becomes liable 
to ſuffer ſome corporal Puniſhment, or to ſuſtain ſome Damage. 


8¹ ANDE R is the Publiſhing of Words, in Writing or by Speaking; 


It is no Excuſe in foro Conſcientiæ, that the ſlanderous Words which 
have been ſpoken or written are true; although the Law does, in Com- 
paſſion to Mens Infirmities, allow it to be a Juſtification in an Action for 
| Words, that they are true. If a Man have been guilty of any Thing, 


which the Law prohibits, he is liable to anſwer for it in a legal Way ; but 


it can anſwer no good Purpoſe, for a private Perſon to accuſe him thereof; 
and there is a Degree of Cruelty in ſo doing. To rally a Man for a Foi- 


ble or Failing, if it be done with Humour and in a friendly Way, may do 


him Service, buſ the publiſhing of a Foible or Failing, which can ſerve 


only to lefſen a Man in the Eſteem of his Neighbours, ar to make him an 
Object of Ridicule, ſhould be abſtained from; for, although it may not 
amount to Slander in the legal Notion of that Word, it muſt create ill 


| Blood, 35 | | | ; 
Slander in Writing has at all. Times, and with good Reaſon, been pu- 
niſhed in a more exempiary Manner than flanderous Words: For, as it 
has a greater Tendency to provoke Men to Breaches of the Peace, Quar- 


7 


rels and Murthers, it is of much more dangerous Conſequence to Society, 


Words which are frequently the Effect of a ſudden Guſt of Paſſion, may 


ſoon be buried in Oblivion ; but Slander, which is committed to Writing, 
beſides that the Author is actuated by more deliberate Malice, is for the 


moſt Part ſo laſting, as to be ſcarce eyer forgiven. 


For written Slander the Party injured.may proceed againſt the Author 
by Indictment or Information, it being conſidered as a publick Offence ; 


he may likewiſe proceed by an Afton upon the Caſe for the Damage ſuſ- 


rained, and he may in ſome Caſes inftitute a Suit in a Spiritual Court. 


pPeets and the great Men of the Realm, beſides theſe Methods of Redreſs, 
have another by an Action of Scandalum Magnatum, which is peculiar to 
theinſel ves. 5 e 1 85 


If the Slander be by Words ſpoken, there is in the general no other Re- 


medy than by an Action upon the Caſe or. a Suit in a Spiritual Court; yet 
in certain Caſes, the Speaker of flanderous Words may be procesded 
againſt as a Criminal. For Inſtance, if the Words be a Slander upon the 
State, as ſaying the Coin is abaſed by Authority, or ſaying any Thing 
wheieby the State may be prejudiced : or if they be a Slander which it 
more particulariy concerns the Publick to prevent, as ſpeaking any Thing 
flanderous to a Juſtice of Peace in the Execution of his Office, the Slan- 


derer may be proceeded againſt by Indiftment or Information, 


The criminal Methods of proceeding againſt a Slanderer having been 
treated of under the Titles Indifment and Information, and the Method of 


it only remains to conſider that Sort of Slander, for which the Remedy is 


For 
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. proceeding by Action of Scandalum Magnatum * under its proper. Title, *Page 481. 
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For the better underſtanding whereof it will be proper to conſider, 


(A) In what Caſes, an Action fo? Mozds doeg 
in the general lie. 
(B) Chat Wozds are in themſelves attionable, | 


1. Words which import the Charge of a Crime. 


Of Treaſon. 

Of Murder. 

. Of Perjury. 

Of Forgery. 
F Theft. 
Of another Crime. 


4 ts 


2. Words which import the Charge of having = 
contagious Diſtemper. 
3. Words which are diſgraceful to a Perſon inan Office. 


1. 75 4 Perſon in a judicial Offce. 
2. Toa Perjon i in an Office of Truſt. 


4. Words which are diſgraceful to a : Perſon ff. a Pro- 
feſſion or Trade. 


1. Toa Clrgyman. 

2. To a Phyſician or a Surgeon. 

3. To a Barriſter or an Attorney at Law. 
4. To 4 Perſon profeſſing an Ar t. 

5. Toa T. radeſman. 


(C) ome 7102s which become attionable | by 
reaſon of the Damage received from them. 
(D) Certain Circumſtances which are to be re- 
garded in the Confiruttion of Mozds. 


I. The Time when the Words were publiſhed. 
2. The Place where the Words were publiſhed. 
3. The Language the Words were publiſhed in. 
4. The Occaſion of publiſhing the Words. 
5. The Intention in publiſhing the Words. 


(E) Jn what Caſes, Slanderous Uozs pub: 
lithed in a Courſe of Juſtice are attionable, 
(F) Jn what Caſes, Moꝛds in the paſt oz future 
Tenle are actionable, | 
(G) Dow 


8 1A MK: 3K 


(G) How far Moꝛds mult be affirmative, in oz- 


der to render them attionable. 
(H) How far Moꝛds mull be certain, in oꝛder to 
render them afttionable. 


(I) By what means the Want of Certainty, ſuf- Page 482 


ficient to render Mozds ationable, may be 
ſupplied. TY 
1. By the Intention of the Speaker. 

2, By an Averment, 


(£) Jn what Cales, doubtful Tozds are to be 


conſtrued in mitiori ſenſu. 


(I) In what Caſes, doubtful TWlozds are not to 


be conſtrued in mitiori ſenſu. : 

(Mͤ) In what Cales,adjetiveTUo:zdsareattionable, 
(NJ) In what Cates, Mods which import only 
aun Intent are attionable. | | 
(O) Jn what Caſes, Disjuntive oz Copulative 
Moꝛds are attionable. * 
P) Jn what Caſes, an Action does not lie, by 
Reaſon of Repugnancy in the Tozds, 
(Q) In what Caſes, an Action lies foꝛ repeating 

TUozds which were publiſhed byanother Perſon. 

(R) In what Caſes, attionable Moꝛds are render⸗ 

ed not attionable; oz QMloꝛds not attionable are 
rendered attionable, by ſubſequent Words, 


(S) Df the Pleadings in an Action foz TUozds. 


I. In the general, | 
2. In what Caſes, be an Averment is neceſſary. 

3. In what Caſes, be a Colloquium is neceſſary. 
4. What is the Uſe of an Inuendo. - | 

5. What may be pleaded in Juſtification of Words. 


(r) Jn what Kinds of Slanderous Wozds Spi⸗ 
ritual Courts Have Juriſdiction, 


(v) Jn what Caſes, a Pꝛohibition lies to a Suit 


in a Spiritual Court koꝛ Moꝛds. 


1. Where actionable Words are coupled with Words 
which are a Spiritual Defamation. 

2. Where a Temporal Damage bas been received 
from Words, which are a Spiritual Defamation. 


3. Where the Words, which are a Spiritual Defa- 
mation, import a Charge of an Offence not co- 


nuſable in a Spiritual Court. 


(A) In 
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E N D E K. 


(A) In what Caſes an Attion fo: Clozds does in 


1. N Action upon the Caſe lies for the publiſhing of any Words, by 
A reaſon of which the Perſon to whom they relate does receive any 
Damage; but it is not always neceſſary to ſhew the Damage received. 
The Diſtinction is, that where the natural Conſequence of the Words is a 
Damage; as if they import a Charge of having been guilty of a Crime or 
age 483 of having a contagious Diſtemper ; or if they are ® prejudicial to a Perſon 
in an Office, or to a Perſon of a Profeſſion ot Trade, they are in them- 
ſelves actionable: In other Caſes, the Party, who brings an Action for 
Words, muſt ſhew the Damage which was received from them. | + 
4 Rep. 14. 2. It makes no Difference, whether the Slander be publiſhed in Writ- 
1 ing or Print, or by Speaking ; for, although the Party injured may, where 
. 3 38. it is in Writing or Print, this being a publick Offence, proceed in a cri- 
Ero. Eliz. minal Way againſt the Author, he is not thereby precluded, from obtain- 
2479- ing Satisfaction by an Action for the Injury to himſelf. | 
2 Ventr. 28. 3. The writing of flanderous Words in a private Letter to a third Per- 
King v. ſon is a Publication of the Words. „ 


Lake, IN 5 55 „ © | . 
1 Rol. Abr. 4. If the Words be only a Spiritual Defamation an Action does not lie; 
34. the Remedy being by a Suit in a Spiritual Court. . 

Matthew v. | TT 


Croſe, 4 Co. 20. Cro. Jac. 323. 


2 Rep. 17, 5. But if a Temporal Damage have been received from Words, which 
85 3 ate a Spiritual Defamation, or if ſuch Words are coupled with others 
Salk. g 4 which are actionable, a Prohibition lies, to a Suit in a Spiritual Court 
Comb. 138, for the Words. It would be vexatious, if the Publiſher of ſuch Words 
392. could be proceeded againſt both in a Teinporai and Spiritual Court; 
Sid. 214. and, as only a Temporal Court can make the injured Party Satisfaction 
BY for the Damage ſuſtained, the Proceeding in a Spiritual Court being pro 

8 animæ only, it is not reaſonable, that he ſhould proceed in both 


. —_— — 


(B) What Moꝛds are in themſelves attionable, 
I, Words which import the Chinn of a Crime + . 


1. KS no greater Injury can be done to a Perſon, than to accuſe him 

of a Crime, for which he may be brought into Danger of ſuffer- 

ing corporal Puniſhment. Words which import ſuch Accuſation have al- 
ways, and with the higheſt Reaſon, ſtood firſt in the Liſt of thoſe which 
are in themſelves actionable. 1 VGßꝑ 


1. Of Treaſon. | 


Cro. Eliz. 2. An Adio lies for publiſhing theſe Words of J. S. He is Rebe! 
| G3 Agne „ And not the Queen's Friend. r ee e OE earn „ | 
Elliet. 5 £4 | 


1 5 3. 80 : 
1 Rol. Abr. 49, e 


$:L A N N 3k 
3. So it does for publiſhing theſe Words, He is an Enemy to the State; Cro. Eli. 


for they are & very great Slander, if not a Charge of Treaſon. > $00 FA 


= | | | Peter. 

4. So it does for publiſhing theſe Words, he did Treaſon in the Low, Rol. Abr. 
Countries; becauſe a Perſon may be tried and puniſhed in England for 63. pl. 32. 

Treaſon in the Low Countries. | pa | 35 H. 8. c. 2. 
F. lr is ſaid that an Action lies for publiſhing theſe Words of FJ. S. He Salk. 696. 
is a Jacobite, and is for bringing in the Prince of Wales and Popery, to the He uv. 
defliroying of our Nation, becauſe they import a Charge of evil Principles. Fes 

6. In another Report of the ſame Caſe, theſe Words are ſaid to be Ld. Raym. 
actionable, if publiſhed of a Perſon in an Office; but it is not ſaid that 812. | 
they are ſo, when publiſhed of a private Perſon. | 

27. The Doctrine of the Report of this Caſe in Salteld is recognized in“ Page 484 

2 ſubſequent Caſe, in which it is laid down, that an Action lies ior pub- 8 Mod. 283. 
liſhing the following Words of any Perſon, He has the Pretender's PifureFryv. Cone. 
in his Room, and | ſaw him drink his Health, And be ſaid be bad a Right 
10 the Crown, : Fr. | | 


2. 07 Murder. 


8. An Adion lies for ſaying to J. M. thou haſt filled a Man; for, al-! Rol. Abr. 
though no particular Man be named, this is a great Slander, BED Seve . 

| es 15 8 a | | Smith, 
9. So it does for ſaying, you bawe killed the Servant of J. S. or yauCro. Jac. 
have flolen the Horſe of J. S. although it be not ſhewn that J. & had 8 
Servant or a Horſe; for, until the contrary be ſhewn, this ſhall be in- 2 ; 

| tended. | . | I 5 1 Rol. Abr. 


| or 3 77. 
10. It was heretofore holden, that an Action did not lie for publiſhing, ventr. 1 17. 


Words, which import a Charge of Murder, without an Averment, that Phillips v. 

the Perſon faid to be murdered is dead; but the later and better Opinion King. Hen. 
is, that the Perſon ſhall be intended to be dead, unleſs it appear in the ©r0- Jac. 

Pleadings, that he is alive. . „ Sid. $3. | 

| ET | Cro. Eliz. 569, 823. 


3. Of Perjury. 
11. No Action lies, for publiſhing theſe Words of J. S. he is forſworn, 4 Rep. 18. 


_ unleſs it be added, in a judicial Proceeding, but it does for publiſhing Ke bs 
theſe Words, he is perjured ; for theſe Words ſhall be intended to mean, 2 puifr 150. 


rat he is forſworn in a judicial Proceeding. | 3 lait. 166. 


| 12. Eccleſiaſtical Courts are not mentioned in the Statute of the 5th of Cro. Eliz. 
Zliz. againſt Perjury ; yet it has been holden, that an AQion lies for 8 „ 


: publiſhing theſe Words of J. S. he is for/worn in an Eccleſiaſtical Court. Thompſm. 
13. An Action lies for publiſhing theſe Words of J. S. he was forſworn 3 Lev. 166. 


before 'a Juſtice of Peace; for this Offence, if not within the Worcs, 3 : Y | 


» . " ow = Yry. 
certainly within the Purview of the Stature. ib 


14. An Action will lie for publiſhing Words, which import a Charge of! Rol Abr. 


Perjury, although it be not a Perjury within the Statute ; for Peijuy is 77 
an Offence puniſhable at the Common Law, | | Meads. 
b ä | | 3 Inſt. 164. 


15. No Action lies, ſor publiſhing theſe Words of J. S. he has for ſ vorn 1 Rol · Abr. 


bimſelf in Leake Court, without ſhewing that this is a Court which could _ 


compel the taking of an Oath. Bennett. 


16, Nor 3 laſt. 166. 
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16. Nor does an Action lie for ſaying to J. S. thou æ H forſworn before 
the Biſhop of Norwich ; becauſe it does not appear to have been before = 


Koo him in his Court, and it ſhall not be intended, that it was. | 
4 | 17. An Action does not lie for publiſhing theſe Words of J. S. He bath 
beg Abr. delivered falſe Evidence and Untruths in his Anſever 19 a Bill in C bancery ; 
Machell v. for, as ſome Things in a Bill in Chancery are not material to what is in 
Brown. Diſpute between the Parties, it is no Perjury, although ſuch Things are 
3 Inſt, 167. not truly anſwered. 
4 Rep. 16. 18. No Action lies for publiſhing theſe Words of J. S. 7 is detected of 
FO v. Perj ury; for a Man who is not guilty of a Crime may be detected; and it 
Cro. Car, may be faid of every Man, againſt whom a Bill of IndiQment i is preferred 
268. for a Crime, that he is detected of that Crüne. 
1 Rol. Abr. 19. It is in one Caſe ſaid, that an Action does not lie Toe publiſhing 
Z 1 Words which import a Charge of Subordination of Perjury, unleſs it be 
2 Y- averred, that the Perjury was committed; for that the hiring of a Man to 
Paſch, 2 lac Commit a Peyury is no Offence, unleſs the Perjury have been com- 
x zac mitted. 
Page 485 * 20. But in another Report of the ſame Caſe, for it appears to be the 
Cro, Jac. fame although reported as of a different Year; it is faid to have been 
158. holden, that ſuch Words, which are a great Imputation. are actionable, 
2 g * it be not alledged, that the IE Was committed. . 
Faſch. 5Jac. 
1 Rol. Abr. 21. The Doctrine of the laſt mentioned Report u. was confirmed } in a Caſe 
41. ſome Years after; it being there holden, that an Action lies for publiſhing 
Ewer's theſe Words of A. he gave 10l. to B. for for ſavearing himſelf in Chancery ; 
20% 85 and it is in this Caſe ſaid, that it ſhall be intended there was a Subordina- 


tion of Perjury. 


” of Ages, 
22. An Action lies for publiſhing any Words, which import the Charge | 


of ſuch Forgery, as is within the Meaning of any Statute againſt this Ot- 
fence. 


23. So it does for charging a Man with Forgery, ne it be not 


x Rol. Ab. ſuch Forgery as is within the Meaning of any Statute againſt this 
Offence ; Forgery bing puniſhable at the Common Law. 


1 Rol. Abr, 65. 4 Bell. 


Leon. 231, 


But no Action lies for publiſhing theſe Words of J. S. he hath 


A pry Abr. 1 8 the Hand of J. N. for, unleſs it had been ſaid, to what Deed, In- 
Fe. ſtrument, or Writing, the Hand was forged, theſe Words are too general 
to import the Charge of ſuch F orgery, as is puniſhable under any * 5 
or at the Common Law. 


| 5. of 8 beſt. | 
Fd: Jac. 2s. An Action does as well lie for 8 a Man Thief, as for charging 
114. him with having been guilty of a NTT Larceny. | 
Menors v. 


8 he 16. After a Verdict for the Plaintiff, i in an AQion for publiſhing theſe 
8 Words of him, He is @ Thief of every Thing ; it was faid, in order 
millions. to arreſt Judgment, that a Perſon cannot be a Thief of every Thing, 
| the ſtealing of Trees growing not being a Larceny. Judgment, was 
given tor the Plaintiff ; and by the Court: It mult be — — that 
theſe Words Import a | Charge of ſtealing 1 Thing of _— 5 6 
ainti 


2 4 


= RR 8 „ EE EE 2 oe 
Plaintiff could be a Thief ; becauſe as theſe Words include every Thing 
which on be ſtolen, they muſt intend a ſtealing of that which it is Felony. 
to ſteal... | | 5 - th 
27. As the taking and carrying away of a Thing annexed to the Realty 3 laſt. 10g. 
is not a Larceny, an Action does not in the general lie for publiſhing 
Words, which charge the ftealing of ſuch Thing. 
208. Agreeably hereto it has been determined, that it is not actionable to Sid. 104. 
bliſh theſe Words of J. F. he flole the Shutters of my Windows ; but if Hall v. 
the Words had been, be /tole the Shutters off my Windows, an Action Hammond. 
would have lain. 1 | | 
229. According to ſome old Caſes no Action did lie for publiſhing Words, Cro. Jac. 39. 


which import the Charge of ſtealing Trees growing, or of Lead fixed to a Kellam v. 
Maneſby. 


Houſe ; becauſe theſe Offences are only Treſpaſſes. ” Shows 
a 331. 
| Cro. Jac. 114, 674. 3 Laſt. 10g. 


30. And although it be at this Day actionable, to charge a Man with 
having been guilty of cutting down Trees, or of ſtealing Lead fixed to a 
| Houſe, this, which is occaſioned by Statutes made for puniſhing thoſe 
Offences, ſince thoſe Cafes were determined, does by no Means impeach. 
their Authority; the Principle on which they are founded being ftill Law. 


| 1. It has been holden that no Action does lie for publiſhing theſe Hutt. 38. 
Words, I charge J. S. with Felony, for taking Money out of my Pocket ; be- ee v. 


cauſe the Words do not neceſſarily imply a felonious Taking. | beompſes. 
| 2. And in another Caſe it has been holden, that no Action does lie for 2 Lev, 51. 
publiſhing theſe Words of F. S. He is a Pickpocket, he picked my Packet of M allt v. 


. | 5 ' : er. 
my Money; for, as it does not appeat that the taking was felonious, this: =P, 3. 


might be only a Treſpaſs. | 
33. But in another Caſe it is laid down, that an Action does lie for pub- Ld. Raym. 
| liſhing theſe Words, / charge J. S. with Felony in taking my Money out f mag 
my Pocket ; becauſe it ſhall be intended, that the Taking was felonious, © 
and the Caſe * of Maſon v. Thompſon, upon the Authority of which the *Page 486 
8 of Walls v. Rymes, was probably determined, is in this Caſe denied to | 
be Law. 

34. An Action lies for any Words, which amount to the Charge of petty 1 Rol. Abr. 
- Larceny : For, beſides that the Party guilty of this Offence incurs a For- 3 

feiture of all his Goods, he is liable to ſuffer the Puniſhment of Whipping > vine . 


or to be tranſported. "| | | 3 laſt, 109. 


th Of another Crime, 


35. It is actionable to publiſh theſe Words of J. S. he did burn a Barn 4 Rep. 20. 
zwith Corn in it, or a Barn that was Parcel of a Manfion-houſe ; the burn- 2 bam's 
ing of ſuch Barn being a Felony, EE. __— 855 

36 An Action lies for publiſhing theſe Words of F. N. he harboured his Cio. Jac. 


Son knowing him to be a Romiſh Prieſt; the doing of this being a F e. 3% & 


lony. Flint. 
37. No Action lies for publiſhing theſe Words of a Perſon, except hezVentr. 265. 
be in an Office, he is a Papiſt; but it does for publithing theſe Words, he Halden v. 
goes to Maſs, for this renders him liable to ſuffer corporal Puniſhment. Mitcbell 
38. Heretofore no AQtion lay for publiſhing theſe Words He received 22 Abr. 
Holen Goods knowing them to be ſtolen; becaule a Receiver of ſuch Goods 94er . 


was not an Acceſſary, unleſs he had aided or comforted the Thief. Boughton, 
| Ne ns ORE he. | Cro. Eliz. 


380. 
39. But 


1. 4 N D E KR 


3 W. && M. 39. But there can be no Doubt of ſuch Words being at this Day Adi. 
© 9. onable; for Receivers of ſtolen Goods, knowing them to be ſtolen, are by 
48.1. 6. 11. one Statute declared to be Acceſſaries after the F act, and by another are 
liable to be tranſported for fourteen Vears. | 
40. The Books abound with Caſes of Actions for Words, which charge | 
the having been guilty of ſuch Acts of Conjuration, Witchcraft and 
Dealing with evil or wicked Spirits, as were within the Meaning of the 
1 Fac, ca | 
9G. 2. c. 5. mY "Theſe Offences being put an End to by the Repeal of that Statute, 
ſuch Actions would conſequently have been at an End; but, to remove 
all Doubt, it is expreſſy provided by the repealing Statute, that no Suit 
ſhall be commenced againſt. a Perſon, for charging another with any of 
theſe Offences. | 
4 Rep. 17. 42. It is laid down, that an AQion les for publiſhing theſe Words or J 


— Davie's Woman, She has had a Baſtard. 


Salk. 694, 43. But this Caſe has been i to be Law; and it has * "TOY 
696. that no Action lies for publiſhing theſe Words, except it be averred, that 
1 Rol. Abr. the Baſtard has been chargeable to a Pariſn; for, unleſs it have been ſo, 


| * the Mother of a Baſtard i is not liable to Impriſonment, under the 18 Eliz. 
| cap. 3. 

Cro. Car. 44. No Action lies for publiſhing theſe Words of J S. He is the reputed 

436. Father of a Baſtard, except it be averred, that the Baſtard has been 


Salter v. chargeable to a Pariſh ; for, unleſs it have been ſo, the reputed Father of 
r Abr. a Baſtard is not liable to Puniſhwent under the 13 Elia. cap. 3. 


37+ 

x Rol. Abr. 45. An Action FRAY not in has general lie for calling 2 Women Whore, ' 

36. this being only a Spiritual Defamation : But it lies in London, Whores want 
Hal. ca F* by the Cuſtom of that City liable to be carted. 


Comb. 138. 
Lutw. hn 46. It has mk holden, that no Word tantamount to the Word Whore 
Houblon v. is within the Cuſtom of the City of London ; and conſequently, that no 
Miller. Aion lies except the Word Where be made Uſe of. 
rtr. 555. 47. But this Caſe is not now Law ; it having been fince holden... that 
ins ke 14, an Action hes in London for calling a Woman Strumpet. 4 
Stra. 471. 48. It has been older likewiſe, that in London it is actionable to call a 
Vicars v. Woman's Huſband Cuckold; for that, as this is tantamount to the calling 


- 4 wy of her Whore, it is within the Cuſtom of that City. 


*Page487 * 49. It is not aQtiooable to call a Woman a Baud; this —— only A 
_ Car. Spiritual Detamation. 


lfu. Caſe. 56. 461. | 


1 Rol. Abr. 50. But it is actionable to charge! any Perſon with er a e 


44- houſe ; becauſe keeping a Bawdy- houſe i is an Offence Ppuniſhable at the 
e wg . Common Law. 


Cro. Car, 229, 261. 


1 Rol. Abr. 5 1. An Action lies for oubliſking theſe Words of a Brewer, his ho 1 
* unzwholeſome ; for a Brewer that ſells unwholeſome Beer is puniſhable ; and 
2 iel. it ſhall be intended to mean the Beer which he ſells. | 
Oven 1 52. It is actionable to charge a Perſon with having been 9805 of a s, 
Cuddington Of which he has upon a Trial been acquittet. 

v. Wilkins, 

Hob. 81. 53. An Action lies for charging a Man with W been guilty of - 
 Caddington Crime, of which he has been convicted and afterwards pardoned ; tor the 


v. Wilkins. Pardon takes away the Guilt as well as the Puniſhment. 


54. le | 


the 18 Elis. cap. 3. 


. Le A NM W Ei 


£4. It has been holden, that no AQon lies for publiſhing theſe Words 2 Show. 32. 
of J. S. he is a Regrator; becauſe the Offence of regrating does not ren- Scoble v. Lee. 


* - 


* 


der a Perſon liable to the Loſs of Life or Limb. | | | = 
55. It has likewiſe been holden, that an Action does not lie for pub- Salk. 696. 
liſhing theſe Words of J. S. he has flolen my Lord Shaftſbury's Deer; be- Turner v. 
cauſe the Puniſhment for this Offence is only Impriſonment, And by 289 
Holt Ch. J. An Action does not lie for publiſhing Words, whereby a Per- ä 
ſon is charged with having been guilty of an Offence, unleſs the Puniſh- 
ment for the Offence be of an infamous Kind, for he may be fined and im- 
priſoned for a Treſpaſs. 3 | ES, 
506. The firſt of theſe Caſes is not Law, or at leaſt not in the Latitude 
there laid down; for by the 5 Ed. 6. cap. 14. a Regrator is liable to be ſet 
in the Pillory for the third Offence ; and it is contrary to the Tenor of 
many Caſes, of equally good Authority with this, to ſay, that only Words 
importing the Charge of a Crime, which may be puniſhed with the Loſs - 
of Life or Limb, are actionable. 


57. And the latter Caſe does not ſeem to be Law for by a Statute 4 W. & M. 


many Years antecedent thereto it is ordained, that a Perſon guilty of c. 10. 
| ſtealing Deer ſhall, in Default of paying the Penalty of 30/7. be lei in the | 
Pillory. | ; | 
68 But taking the Puniſhment for ſtealing Deer to have been, at the 
Time this Caſe was determined, only Impriſonment, the Caſe does not 
appear to be Law; in as much as it does not coincide with the Principle 
on which Actions for Words in themſelves actionable are founded; which 
is, that Words, which imply a Damage, are in themſelves actionable; and, 
| ſurely, to charge a Perſon with having been guilty of an Offence, for which 
he may be impriſoned, does imply a Damage, for which he ought to have 
Satisfaction. 8 | - . 
59. The Doctrine of this Caſe is moreover contrary to what is laid 
down in the three following Caſes, and in many others which might be 
mentioned. „ 3 | | | 
650. In one of theſe it is laid down, that an Action lies for any Words Freem. 46. 
which import the Charge of a Crime, for which the Perſon charged may be Hayne v. 
inc elt. * Dig le. 
61. In another it is laid down, that an Action lies, for charging a Wo- Salk. 694, 
man with being the Mother of a Baſtard, in caſe the Baſtard has been 695. 


chargeable to a Pariſh ; becauſe ſhe is liable to ſuffer Impriſonment, under | 80) Abr. 


62. In the other it is laid down, that an Action lies for any Words, 2 ventr. 266. 
by reaſon of which the Perſon of whom they are publiſhed may be im- allen v. 
| priſoned. ITY | | ; = RY Ig Mitchell. 
* 63. No Action lies for publiſhing theſe Words of J. S. he is a Rogue, *Page 488 
a Villain, or a Varlet ; for theſe, and Words of the like Kind, are to be , rep. 16. 


conſidered as Words of Heat, | Stanhope v. 
„ | | | 3 Blith. Str. 304. 


64. But an AQion lies for publiſhing theſe Words of J. S. be is a Rogues Rol. Abt. 

of Record ; for a Perſon cannot be a Rogue of Record, unleſs he ſtand, ,, 

convicted upon Record. os 1 ">. Ms 
65. No Action lies for publiſhing theſe Words of J. S. he is a cozening Cro. Jac. 


Knave. | 427 
| ; . v. 


- | 8 Segar. 
656. So none lies for publiſhing theſe Words, he is a ſcurwy Fellow. 1 Rol. Abr. 


43. Fiſber v. 


Atkinſon. 
2. Words | 


* Ho a 5 —_—_— * TIRES, er , a 7 275 
_ 7 L 5 . -1 Tan ” 3 es he IE . 7 7 
2 95 we Cr FTT... 111 on Sed n Woo. fy ws 


Pope ll. 


= „ k. A M 


2. Words which import the _—_— of having a contagious Diſtemper, | 


67. Man being formed. for Locket, and ſtanding i in almoſt conſtant 
need of the Advice, Comfort and Aſſiſtance, of his fellow Creatures, it 
is highly reaſonable, that any Words, which import the Charge of hay- 
ing a contagious Diſtemper, ſhould be in themſelves actionable; becauſe 
all prudent Perfons will avoid the Company of a Perſon having ſuch Dif 


temper. = 
68. It makes no Difference, whether the Diſtemper be owing to the Vi- 


ſitation of God, to Accident, or to the Indifcretion of the Party therewith 
afflicted; for in every one of the Caſes, the being avoided, from whence 
3 the Damage ariſes, is the Conſequence. 
Cro, Jac. 69. An Action lies for publiſhing theſe Words of 7. $. he is a Eper. 


144. 
"Ow v. Perkins, 1 Rol. 82 44. 


x Rol. Abr. 70. So it does for publiſhing theſe Words, be has the great Pox, 


Milner v. Reeve. 
22 Mod. 71. So it does for calling a Woman pockey Whore, 


248. 
3 Words which a are diſgraceful r. toa Perſon i in an Office. 


72. As any Words publiſhed of a Ren, who is in hs Enjoymeat of 
an Office of Honour, Profit or Truſt, which import a Charge of Unfitneſs 
to diſcharge the Duty of the Office, muſt be prejudicial to that Perſon ; 
ſuch Words are in themſelves actionable. 
Salk. 695. 73. If a Perſon be in an Office of Profit, Words which, import a 
How v. Charge of Inability, are as well actionable as thoſe which imply a Want 


10. of Integrity; but if the Office be an Office of Honour, no Action lies, 


1 Abr. unleſs the Import of the Words be a Char 7 e of Want of Integrity; - for, 
Ge. although a Perſon cannot help his Want of Ability, he may his Want of 

—___ Integrity. 

Cro. Jac. 74. Wherever Words in | themſelves not acne become lo, by being 

7 7 8 publiſhed of a Perſon in an Office, it muſt appear from the Words them- 

q == ſelves, or from the Pleadings, that they were publiſhed concerning him as 


| Hetl. 167. an Officer; for the Ground of fuch Words PEN aQtionable is the Pre- 


x Lev. 280, judice to a Perſon 11 in his Office. 
Ld. Raym. | 

1 360, | 

ra, 019.1 1 To a Perſon in a Jaden Office. 


Hetl. 167 75. An Action lies for publiſhing theſe Words of a Lord Chief Baron, | 


— Ye. My Lord Chief Baron cannot hear of one Ear. ; 


Hob, 140. 76. An Action lies for publiſhing theſe Words « of a Juſtice of the Peace, 1 


Th:rnton v. 


Johnſen: He is a common Sarreler. | 


1 Rol. Abr. 69. 


1 Rol. Abr. 


Page 489 77. So it does for a theſe Words, He is a ; corrupt Man. * 
87 · Biſoep Y N v. Pig. | 


80 | 


| —_— A. | 5 
75. So it does for publiſhing theſe Words, He is a for ſworn Juſtice. 1 Lev. 280, 


Carne V. 
| COTE | | | | O geod. 
79. 80 it does for publiſhing theſe Words, He is a falſe Juſtice. Cro. Eliz, 
=> . a | | | 8, 
| | bright v. 
„„ oo 3 „ | Moor hon ſe. 
So. So it does for publiſhing theſe Words, He is but a balf-eared Fuſ- Cro. Cat. 
tice, he will hear but one Side. i | 7 ART. | 
aro, | Ma ſbam v. 
; e 5 5 | | Bridge. 
Br. So it does for publiſhing theſe Words, I Have often been with him Cro. Car. 1 4 
for Juſtice, but never could get any at his Hand but Injuſlice. Ihem v. 
. IF 5 | | | | ert. 
82. So it does for publiſhing theſe Words, He did for Malice and Spleen Cro. Jac. 
many Times wreſt the Law, and pervert Fuſtice to ſerve his own Turn, 240. 
5 | 2 5 | Rn: „ | Beaumond 
83. So it does for publiſhing theſe Words, He is a debauched Man, and COS 
| not fit to be a Fuſlice of Peace. 7 1 3 
a : — | h | | King (mill, 
84. So it does for publiſhing theſe Words, He covereth and hideth Fe- . 25 
lunies, and is not worthy to be a Juſtice of Peace. Stuckley v. 
ET ND OE, | | Bulhead, 
85. So it does for publiſhing theſe Words, He is 4 Rogue, a Raſcal, g Mod. 270, 
a Villain, and a Liar. | Afton v. 


Blagrave, Ld. Raym. 1369. 


86. But no Action lies for publiſhing theſe Words of a Juſtice of Peace, Salk. 695. | 
He is an Aſs, and a Beetle- headed Juſtice ; becauſe thefe Words import 3 


only Want of Ability. | | : 
87. No Action lies for publiſhing theſe Words of a Juſtice of Peace, Cro. Fiz, 
He is a Blood ſucher ; for it cannot be intended, what Blood he ſucked. 306. 


Hilliard v. 

88. If the actionable Words publiſhed of a Juſtice of Peace, appear eee 
have been publiſhed concerning his Office of a Juſtice of the Peace, it is Carne v. 
not neceſſary to alledge, that at the Time of publiſhing the Words there 0/zeed. 
was a Colloquium concerning his Office. | ; 

89. Wherever Words, for publiſhing of which an Action would lie, Stra. 420, 
are ſpoken to a Juſtice of Peace, when he is in the Execution of the Office 1158. 
of Juſtice of the Peace, the Speaker may be proceeded againſt by Indict- Comb. 46, 
ment or Information. 5 | „ e 
90. In an Action brought by F. S. who had pronounced a Sentence as C Elz. 
Judge of a Court of Admiralty, for publiſhing theſe Words, the faid Sen zog. 
tence was given corruptly, it was holden, that the Action lay; althou,hCe/ar v. 
it was not averred, that the Sentence was given corruptly by F. S. and by Curſeny. 
the Court: It muſt be intended, that the Words were publiſhed of F. S. 


who gave the Sentence. 


2. To a Perſon in an Office of Truft. 


gt. An Action lies for publiſhing theſe Words of a Perſon in a publick Hob. 145. 

Office, He is a common Barretor. | | 
| RES Jobſon. 

1 Rol. Abr. 


2 02. 80 it 4 for publiſhing theſe Words of a Commiſſioner for ex- >, | | 
o 9 . * . . — ge 490 
amining Witneſſes in a Cauſe in the Court of Chancery, He is a corrupt Cro. Jae. 6g. 


Thornton v. 


=. n . 
n „ DW. on 


0 L. A N D E R. 


1 Rol. Abr. 93. So it does for publiſhing theſe Words of ſuch Commiloner, th 
56. 5 bath taken Bribes to favour one of the Parties. 


Sheet Abr, 94. IE it does for publiſhing theſe Words of fach Commiſſ ioner, He 
| bath altered the mow" tions or Were akon. IS 

Parker v. . | i 

Large. 

x Rol. Abr. 95- If theſe Words are publiſhed of a Chuntwardea, He bath cheated 
88. the "Pariſh, an Action lies; for the Words import a Miſbehaviour in an 

Strode v. V- © Office of Trutt. 

Holmes, 

Cro. Eliz. 

8. 
5 abr. 96. If thats Words are publiſhed of the Steward of a Court, He bath 
86. avronged me in his Court, and hath nat per formed his Office according to 


Fowel, v. [aaw, an Action lies; a Charge of great Milbehaviour 1 in an Office of Trutt 

1 being thereby imported. 

Cro, Car. 97. If theſe Words ate publiſhed of a Bailiff or of any 8 who is 

480. to account for Money received, He is a cozentng Knave to the Perſon aæubo 

roma Ve employs and confides in him, an Action lies; ; for the Words amount to a 
Se. Slander in an Office of Tiuſt. 


4. Words which are  diſeracefal.. to a Perſon of. a Profeſſion or 
| Trade. a 


98. Words in themſelves not «Qicnable become ſo, whenever any Per- 
ſon is thereby diſgraced in his Profeſſion or Trade ; for although it may be 
difticult to prove the ſpecial Damage received from them, nothing 1s more 
clear, than that ſuch Words have a direct and certain Fendency, to injure 

| the Perſon of whom they are publiſhed. _ 
28aund.307. 99. But in all Actions tor Words of this Kind, it muſt appear * the 
Stra. 696, Words themſelves, or from the Pleadings, that at the Time of publiſhing 


CE Jac the Words there was a Colloquium concerning the Profeſſion \ or Trade of 
35). the Perſon of whom they were publithed. | | 
Salk. 694. 


. To a : Clergyman, 5 


All 63 Dodd ico. An Action lies for publiſping theſe Words of a 8 He is 
v. Rebinſon.a Drunkard; Drunkenneſs being an Offence for which a Clergyman i E 
| liable to be deprived of his Preferment, 


3 Lev. 17. 101. So it does for publiſhing theſe Words, He preacheth nothing but 


Cranden v. 
Walk, Lies and Malice in the Pulpit. | 


I Rol. Abr. : 


58. 

Comb. 253. 102. So it does for he theſe Words, He is a Regus and a Deg, 
Pecrck v. and will newer be good till he is three Feet under Ground, | bad rather my 
Naſh. Son fbould make Hay on a Sunday, than go to hear him preach. | 
Stra. 946. 103. So it does for publiſhing theſe Words, He is an old Rogue, and à 
3 contemptible Fellow, and hated and ti by every . 

.V Y. 


2. 7 04 11 clan or a Surgeon.” 


2 Ventr. 28. 104. If a Barriſter bring an Action for the Publication of Words, 
L Which are diſgraceful to him in his Profeſſion, it muſt be averred, that, 
; at the Time of publiſhing the Words, he was a practiſing Lawyer; for, 
unleſs he were at that Time a Practiſing Lawyer, he could not be injured 

by the Words, 1 
| 105. There 


le 


7 


Faund of bis Patient for Gain of Money, an Action lies. 


. 
® 105. There has been, perhaps, no Determination upon the Point * Page 491 
but it ſeems equally neceſſary, that, if a Phyſician bring an Action for the 
publication of Words, which are diſgraceful to him in his Profeſſion, he 
ſhould aver, that, at the Time of publiſhing the Words, he was a prac- 


tiſing Phyſician. 


106. An Action lies for publiſhing theſe Words of a Doctor of Phyſick, Rol. Abr. 54. 
He is no Scholar, without averting, that, at the Time of publiſhing the Cawdry v. 
Words, there was a Colloquium concerning his Profeſſion; becauſe no Man d | 
can be a good Phyſician, unleſs he be a Scholar. | ro. Car. 270. 


107. So it does for publiſhing theſe Words, He is an Empirick and 8 


Mountebank, Haſelfoot. 
108. So it does for publiſhing theſe Words, He ir a Duackſalver, | l. ver sl. 
er | Allien v. 
| | Eaton, 


109. It has been holden, that no Action lies tos publiſhing theſe Words Cro. Eliz. 
of a Phyſician, He hath Killed a Patient with Phyfick, unleſs it be added, 620. 


Poe Vs 


that he did it knowingly and willingly ; for, as a Phyſician may miſtake L Mounford. 


Caſe, and undeſignedly give improper Medicines, theſe Words are no Diſ- M. 4 Eliz. 


5 grace to him in his Profeſſion. 


110. This Determination was contrary to the Opinion of Clinch J. and 
the Reaſon upon which it is founded is not apparent. It is certainly a Diſ- 


grace to a Phyſician in his Profeſſion, to have it believed, that a Patient 
died by taking improper Medicines, preſcribed by him; and, by comparing 
this Caſe with ſome later Caſes, it ſeems clear, that Words, which imply 
Ignorance in the Art a Perſon profeſſes, are actionable. 


111. It is laid down in one Caſe, that an Action does as well lie for pub- Win. 40. 
Auditor © 


liſhing Words, which import a Want of Knowledge in a Perſon of a Pro- Carts Caſs. 


feſſion, as for Words which import a Want of Fidelity. M. 20 ac. 


112. In another Caſe it is laid down, that an Action lies for publiſhing Hetl. 69. 


theſe Words of a Surgeon, who had F. S. under his Care, He killed J. S. Watſon v. 


although it be not averred, that he did it knowingly or voluntarily. 3 | 
1 | | ich, 3 Cars 


113. And in another Caſe it is laid down, that an Action lies for 11Mod. 221. 


| ptibliſhing theſe Words of an Apothecary, He killed a Patient with his Tut ler v. Als 


win, Paſch. 


Phyfick, . - 8 Ado 


114. No Action lies for publiſhing theſe Words of a Surgeon, He poiſoned Hetl. 178. 
the Wound of J. S. for it might be proper, in order to cure the Wound, to Suegv's Cale; 


do this, | | 


115. But if theſe Words are publiſhed of a Surgeon, He poiſoned the E N 


3. To a Bartifter or an Attorney at Lax. 


116. If a Barriſter bring an Action for the Publication of Words, which 2.Ventr, 28. 
are a Diſgrace to him in his Profeſſion, he muſt aver, that, at the Time fy ur Apr wg 
publiſhing the Words, he was a practiſing Lawyer; for if he were not at ET Me 
that Time a practiſing Lawyer, he could not be injured by the Words. 
117. A Barrifter, who brings ſuch Action, mud alſo aver, that, at the Poph. 207, 
Time of publiſhing the Words, he was homo conciliarius & eruditus in Cary's Caſe. 


Lege; it not being ſufficient to aver, that he was homoeruditus in Lege. 


118. An Action lies for publiſhing theſe Words of a Barriſter, He has de- Co. Fntr. 22; 


ceived his Client, and revealed the Secrets of bis Cauſe, 12 
5 | | 1 Rol. 3 


Mm 2 119. 80 57. 


8 L * N D B R. 


2 Ventr. 28. 119 So it does for publiſhing theſe Words, He will give you vexation 
Kingv.Lake. Council, and then milk your Purſe and fill his own Packet. | 
I Rol Abr,c4. 120. So it does for publiſhing theſe Words, He is no Lawyer, be cannot 


| = . nne a Leaſe ; they are Fools that go to him for Laav. 


Page 492 * 121 80 f it does for publiſhing theſe Words; lle is a Dunce, * l 


| = Car. get nothing by his Profeſſion. 


Heard v. cures 1 Rol, Abr. 58. 


1 Lev. 29. 122. An Action lies for publiſhing theſe! Words of an Attorney at 1 | 
Powell v. He cannot read a Declaration, 


Jones. 

d. 3% 123. Bd it does for publithing theſe W onde, He has no more Law than 
Baker v. Mr. C.'s Bull, or no more Law than a Gooje 8 

Mor fue. 

| "my LE, 124. So it does fs publiſhing theſe Words, He will overthrow his Cli- 
ö „ente . 5 
Barling. 


4 Rep. 16. 125 So it does for publiſhing theſe Words, He 15 well Ann. to * 2 
22299 corrupt Man, and 10 el corruptly, 
ale, 
Hetl. 67. 
ry Wa | 126. So it does for publithng theſe e He is a Cheat. 
Meer. 1 Rol. Abr. $3. | 


- mg he | 127 80 it does for 3 e Work, He is a Rogue, 


Wakeman, 
Cro, Eliz. 128. Soi it does for rn} thele Words, He is a common Barreior. 
171. 

Freud v. Hawes, Hob. 140. 


: 1 Abr. 129. So it does for publiſhing d theſe Werds, He is a Knave, 
Nicholls v Webb. 1 Freem. 277. 


1 Rol. Abr. 553. 130. So it does for bin theſe e Words, He is an Extertioner, and 
* V. one told me he cozened him of ten Pounds in a Bill of Coſts; it being contra- 
my wet ry to the Oath of an Attorney, to be guilty of male Practice. - 

1 Rol. Abr. 88. 131. So it does for publiſhing theſe Words, He /tirreth up Suits, and once 
Smith v. promiſed me, that if he did not recover in aCauſe for me, he would take no 
| — oh 3 Charges of me; becaute ttirring up Suits 1 is Barretry, and undertaking a Suit 
n no Purchaſe no Pay is Maintenance. 

Stra. 1139, 132. So it does for publiſhing theſe Words, He is a Rogue for taking your 
Hardeick v. Maney, and bas done nothing for it, be is no Attorney at Law, and dares 
anden. | not appear before a Judge, what fi io nifies going to him, be is only an Attor- 

wo 's Clerk and a Rogue, he is no Attorney. | 
Hob. 117. 133. So it does for publiſhing theſe Words, He is a common , 


25 v. Bar- Suits, and a Champertor, and I will have him thrown over 42 Bar next 


1 Rol. Abr. 58. Term. 


Wi. 40. 4 134. It has been holden that an Action does not le for publiſhing theſe 
diter Curl's Words of an Attorney, He made falſe Writings ; becauſe theſe Words, it 
Cale. not being the Buſineſs of an Attorney at Law to make Writings, are no 
Je. 90. Diſgrace to him in his Profeſſion. | 
135. But it is probable, that an Action would at this Day lie, for pub- 
ihing ſuch Words of an Attorney; for, although it may not have been fo 
he etoforc, i It is at this Da * uſual for A at Law to make Writings. 


4. To 


— 


of getting his Living. | 


that they were publiſhed concerning his Trade, it is not neceſſary to aver, 259- 


red, that, at the Time of publiſhing them, there was a Colloquium con- 


pitiful Fellow, and a Rogue : he coinpounded his Debts at fix Shillings in 
the Pound; although it be not averred, that, at the Time of publiſhing 


3 LAND BK 


4. Toa Perſon profeſſing an Art. 


136. An Action lies for publiſhing theſe Words of a Midwife, Many Cro. Car. 271. 
have periſhed for ber Want of Skill.” | Hower"sCaſe. 


139; - A. ſaid to B. who intended to ſend his Son to be under the Care Hetl. 71 


of C. a Schoolmaſter, Pur not your Son to him, for he will come away alſen v. 
| Panderlaſe. 


as great a Dunce as he went. It was holden, that the Words were 


aRionable. +. | | | 
138. If theſe Words are publiſhed of a Land-Surveyor, He is a cheating Cro. Jac. 


Knave, an Action lies; for, as Land-Surveying is an Art wherein Skill is re- 304. 


Blunden v. 


uired, theſe Words touch a Land-Surveyor in his Profeſſion, and Means 
| | Mace. 


5. To a Tradeſman. 


139. It is in the general true, that an Action does not lie for publiſhing galk. 694. 
Words, not in themſelves actionable, of a Tradeſman ; unleſs it be averred, Savage v. 


that at the Time of publiſhing the Words, there was a Colloquium con- Reber. 
. | | 2S1und.307, 


cerning his Trade. Fe Latch 114 
| 1 Lev. 115, 250. 2 Lev. 62. Stra. 696, 1169, Ld. Ray m. 1417. 


140. But if it appear, from the Words publiſhed of a Tradeſman, 1 Lev. 118, 


that, at the Time of publiſhing them, there was a Colloquium concerning? 2 
1 | | | 8 65k | * hs | 5 Mod. 398. 

his Trade. Fans 

| 8 : Ld. Raym. 


| = | 3 5 1417. | 
* 141. If theſe Wards are publiſhed of a Tradeſman, Have a Care of page 493 
him, do not deal with him, he is a Cheat, he has cheated all the Farmers at 2 Lev. 62. 
E. and new he is come to cheat at F. an Action lies, although it be not aver- —_ v. 
gate. 
cerning his Trade; it being apparent, from the Words, that they were 


publiſhed concerning his Irade. _ | 
142. So it does for publiſhing theſe Words of a Tradeſman, He isa ſorry Ld. Raym. 


1480. Stan- 
ton v. Smith, 


them, there was a Cottoquium concerning his Trade; for theſe Words, 
publiſhed of a Tradeſman, muſt "carts Tein his Credit, and be very 
arejudicial to him. 5 | | 

143. In an Action upon the Caſe for pabliſhing a Libel, the Plaintiff de- Stra. 898. 
clared, that he was a Gunſmith, and that, it having been inſerted in the Harman v. 
Craft/man, that he had the Honour to preſent the Prince of Wales with a Delany. 
Gun two Feet fix Inches long, which would ſhoot as far as one a Foot 
longer, and to kiſs his Royal Highneſs's Hand, upon being appointed his 
Gunſmith, the Defendant, with Intent to ſcandalize him in his Trade, 
publiſhed an Advertiſement in theſ> Words, © Whereas there was an Ac- 


count in the Craft/man of John Harman, Gunfmith, making Guns two 


„Feet fix Inches long to exceed any made by others of a Foot longer, (with 
* whom it is ſuppoſed he is in Fee), this is to adviſe all Gentlemen to be 
<* cautious, the ſaid Gunſmith not daring to engage with any Artiſt in Tun, 
nor ever did make ſuch an Experiment (except out of a Leather Gun) as 
any Gentleman may be ſatisfied of at the Croſs Guns in Long-Acre.” 
it was holden, that an Action lay for this Advertiſement. 


8 1 A N D E X. 


Cro, Car. 144. it an Action be brought, for publiſhing Words of a OR FIND 
282. concerning his Trade, it muft be averred, that at the Time of publiſhing 
mow Y- them he was in Trade ; ; for, if he were not at that Time in Trade, his 

n Credit could not be hurt by the Words. 

Cro, Jac. 145. In an Action for publiſhing Words of a Tredefwas; vpon the firſt 
| Tah 1% Day of May, it was averred, that, for five Years preceding the firſt Day of 
Milian. May. the Plaintiff had exerciſed the Trade of a Draper. It was objected, 
3 that it ought to have been averred, that he did exerciſe the Trade on the 

Day the Words were publiſhed ; but by the Court : It is well enough, for 

it ſhall be intended that he did. 

1 Ley. 116. 146. It was holden, that an Action lies for publi ſhing theſe Words of a 
Terry v. Limeburner, He is a cheating Knawe ; and by the Court : If flanderous 
Hep Words are publiſhed, concerning the Trade of a Tyagelingn, 1 it is not ma- 
| terial of how low a Kind the rade is. 
| Cro. Car. 147. An Action lies for publiſhing theſe Words of any Perſon who ſeeks 

. | bis Living by buying and ſelling, He is a : Bankrupt Knave, and not worth 
o 5 ws three Halfpence. | 


Cro.Car. 31. 1 48. An Action lies for publiſhing theſe Words of a "SLES; FI He is a 
Crumpe v. Bankrupt ; for, as the Gain of a Shoemaker does not ariſe from manual 
e Labour only, but great Part thereof from buying Leather, and felling it 
again, when manufactured into Shoes, he may be a Banktupt. 
Sid. 299. 149. If a Perſon bring an Action for the Publication of theſe Words of 
Emmerſon's him, He is a Bankrupt, he muſt aver, that he ſeeks his Living by buying 
| Caſe. and ſelling ; for it is not ſufficient to aver, that he gets divers Gains T | 
buying and ſelling. 
Ld. |. Rayrn. 150. An Action lies "Ii publiſhing theſe Words of a Tradeſinan, Ble 4 is 4 
1480. farry pitiful — and a Rogue, and PEPIN his Debts at five Shillings 


Stanton v. 


Smith. in the Pound. 


* Page 404 . Ab Action lies, for oubliſhing theſe Words Xs Tradeſman, He 
* 0 330. je a yy Fellow, and nat able to pay his Debts. 


ook 


Tabher, | 
1Rol. Abr. 59 1 52. So it does for publiſhing theſe Words, He takes Cords of his Cu- 


Parte v. Ceek.. tomers, and pawns them, and is net a Man to be truſted. 
1Rol Abr.60- 153. So it does for publiſhing theſe Words, He is not able to pay fix 


| Sn y v. * in the Pound to his Creditors of their Debts. 
99KRES, 


1Rol.Abr.63, 154. An Action lies for publiſhing theſe Words of a Leatberſeller, He | 

Fairhank v. hath cozened you; be ſold you Lamb ſhins for Shamois ſpins ; do not yo to 

Mm him, for he avill cogen you, the Words being a Charge of a Fraud 1 in the 
| Courte of Trade. 

Rol. Abr.62, 155. An Action lies for bi theſe Words of a Goldſmith, He is a 

Hech's Cale. cigening Knabe, he ſold a Cipper Chain for a Gold one. 

Id. Raym, 56. An Action lies for publiſhing theſe Words of a Tradeſman, He is a 


is 7: PE cheating old Rogue, and bas cheated the Fatherleſs and the Widw. 


—— Abr. 187. An Action does not lie for publiſping hls Words of T S. He 
62. cozened J. N in the Sale of Batley, unleſs it be averred, that J. &. did ſeek 


Bray v. his Living by buying and ſelling Barley 3 for, if he did not, he could not be 
Haynes, injured by the Words. | 
1 Rol. Abr. 158. If theſe Words are publiſhed of a Blackſmith, He ns J. 8. in a 
5. Tire of Wheels, an Action does not lie; for it might be in the Price ; and 
dr at v. it may be ſaid of every Tradeſman, who has fold a Thing for more than it 
e is Worth, thyt be 3 in the Price of that 7. bing. | 


159. An 


> 4-4 2. | 

159. An Action does not lie for publiſhing theſe Words of a Carpenter, Stra. 797. 
He has charged J. S. for forty Day's Work, and received the Maney for Lancaſler v. 
the Work, that might have been done in ten Days, and he is a Rogue for his rencb. 


Pains. | : : \ 


— * 
. 


(c) Some Cozds which become attionable by 
reaſon of the Damage received from them, 


1. IFJ. S. have received a temporal Damage, from the Publication of 4 rep. 17. 
| theſe Words of him, fe is a Baſtard, an Action lies; although Anz Davis's 
the Words, being only a ſpiritual] Defamation, are not in themſelves Caſe. 
actionable. N 

2. In an Action upon the Caſe the Plaintiff declared, that he was Heir 1 Rol. Abr. 
apparent to his Father, who was ſeiſed in Fee of Land of the Value of 33. 
forty Pounds a Vear; that it was the Intention of his Father to ſuffer this g « 2 
Land to deſcend upon him; and that the Defendant, with an Intent to 5 
cauſe the Diſinheritance of the Plaintiff, publiſhed theſe Words of him, 
lie is a Baſtard: By reaſon whereof, the Plaintiff's Father had ſignified a 

Deſign of diſinheriting him. It was holden, that the Actions lay on Ac- 
count of the temporal Damage. | | 
3. In an Action upon the Caſe the Plaintiff declared, that Land was Cro. Jac. 
ſettled upon his Grandfather and the Heirs of his Body; that his Father 273. 
left divers Sons, of which he is the youngeſt ; that his elder Brothers aregy 09 5 

living ; that J. S. being about to purchate the Land, did offer him a Sum 
of Money to join in a Conveyance thereof; and that the Defendant pub- 
liſhed theſe Words of him, He is a Baftard - By reaſon whereof, FJ. S. did 
now refuſe to give him the Money, for joining in a Conveyance of the 
Land, which he had before offered. Judgment being given for the Plain- 
tiff, a Writ of Error was brought in the Exchequer Chamber; in which 
it was aſſigned for Error, that, as the Plaintiff had not at the Time of 
publiſhing the Words any Title to the Land, the Action does not lie. 
The Judgment was affirmed ; and by the Court: Although the Plaintiff 
had not at the Time of publiſhing the Words any Title to the Land, he 
is in Poſſibility inheritable thereto. It does moreover appear, that by 
re: ſon of the Publication of the Words, J. S. does now refuſe to give the 
Money to the Plaintiff, for joining in a Conveyance of the Land, which 
5 did before offer; and conſequently the Plaintiff has ſuſtained a preſent 
Damage. . | | | 

4. In an Action upon the Caſe the Plaintiff declared, that he was 4 Rep. 19. 
feiſed of the Manor of A. which was purchaſed by him in Fee of George c, er 
Lord Audley, that he was in Treaty with F. S. for a Leaſe of the Manor, es: 8 5 
at the Rent of one hundred Pounds a Vear; and that the Defendant, 
knowing of the Treaty, publiſhed theſe Words, I have a Leaſe of the Ma- 
nor of A. for ninety Years, and did moreover publiſh a Leaſe for ninety 
Years, ſuppoſed to be made by the Grandfather of George Lord Audley to 
Edward Dichenſen, the Defendant's late Huſband ; which he athrmed 
to be a good Leaſe, and offered to ſell as ſuch ; whereas the Truth is, 
that the Leaſe was counterfeited by her Hutband, and that the knew the 
Leaſe to be a counterfeit Leaſe: By reaſon of which Words, and the 
Publication of the Leaſe, J. S. did not proceed in the Treaty tor a Leaſe. 
The Defendant by her Plea traverſed, that ſhe knew the Leaſe to be 
© Counterfeit Leaſe. Upon a Demurrer to this Plea, it was holden, chat, 


as the Defendant's Knowledge of the Leaſe being a counterfeit Leaſe, 
| . = | | | is 
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is not traverſable, it muſt be intended, that ſhe knew the Leaſe to be x 
counterfeit Leaſe. It was moreover holden, that the Action lay; becauſe 
the Treaty with J. S. for a Leaſe was broken off by the Defendant's 
Words, and by her Publication of the Leaſe, as a good Leaſe, which ſhe 
| knew to be a counterfeit Leaſe. 

2 Leon. 111. 5. In an Action upon the Caſe the Plaintif Jeckered, that he was in 
Billet v. Treaty with J. S. for his Manor of D. and that during the Treaty, the 
Linford. © Defendant ſpoke theſe Words to J. N. Williams is worth nothing, and dz 
you think the Manor of D. is his? it is but a Compact between his Brother 
Thomas and him: By reaſon whereof J. S. was deterred from proceed- 
ing in the intended Purchaſe. A Queſtion ariſing, Whether, as the 
Words were not ſpoken to J. V. the Action did lie? It was holden that it 
did; and by the Court: If che Title of a Perſon to Land be fo flandered 
by Words ſpoken, that he cannot make Sale thereof, it is not material, 
whether Words were ſpoken to the Party; who was about to purchaſe the 

Land, or to a Stranger. 
4 Rep. 18. 6. An Action does not lie for the Publication of Words, whereby the 
Gerrard v. Right of a Perſon to Land is denied; although the Sale of the Land be 
e b thereby prevented; in caſe the Speaker did, at the Time of putliſhing the 
. Words, ſay, that he had himſelf a Right to the Land, notwithſtanding 
the Speaker had not in Truth any Right thereto ; for if an Action did in 
| ſuch Caſe lie, no Perſon could lay Claim to Land, or commence a Suit 
for the Recovery thereof, without being liable to an Action. 
Cro. Jac. 7. But if, during a Treaty for the Sale of Land by J. $. Words deny- 
165. ing the Right of J. S. to the Land are publiſhed by J. N. whereby the 


Earl of Nor Sale is prevented, an Action lies, notwithſtanding J. N. did at the Time 


thumber- 


N of publiſhing the Words ſay, that A. B. had a Right to the Land ; for, 
although it were Jawful for F. N. to ſay, that he had himſelf a Right to 
the Land, it was not lawful for him to ſay, that H. B. had a Right 

| | thereto, | 

4 Rep. 179. 8. An Action "IE not lie for publiſhing theſe Words of a Gepe 

Ann Davis's He is an Heretic; the Words being only a ſpiritual Defamation : Bur if it 


Cale, be averred, that by reaſon of the Words he loſt a Benefice, to which he 
would otherwiſe have been preſented, an Action lies for the temporal 
Damage. 
Lit. Rep. 9. An Action does not lie for publ; ſhing theſe Words of a fingle om, 
N She is a burſten bellied Quean. and her Guts hang down t her Garters ; the 
Bra ge v. 


* 7 Words not being in themſelves actionable: But if it be averced, that by 
ang ford. feaſon of the Words ſhe loſt a Marriage, an Action lies. 
| 10. An Action does not lie for publiſhing Wards of a fingle Win, 
4 Rep. 17. 
Ann Davis's which amount to a Charge of Incontinence ; the Words being only a 
Caſe. ſpiritual Defamation : But if it be averred, that by reaſon of the Words 
the loſt a Marriage, an Action lies for temporal Damage. 


Co. Jac. 11. An Action does not lie for publiſhing theſe Words of J S. He i, 


323.4 Whoremaſter ; for he lay with Brown's Wife, and had to do with 5 
Malt he v. 


Croſs. againſt 4 Chair ; the Words being only a ſpiritual Defamation: But if it 


1 — averred, that by reaſon of the Words J. 8. loſt a Marriage, an Action 
Cro. Jac. lies for the temporal Damage; a Lofs of Marriage being as great a Da- 
422. mage to a Man as it is to a Woman. 


Rol. Abr. 12. It was found by a ſpecial Verdict, that the Defendant had preferred 


26. 2 Libel in the ſpiritual Court againſt the Plaintiff, in which ſhe charged 
&orman v. him with coming often to her in the Night under a Pretence of being a 
nen,. 


Suitor to her for Marriage, and lying with her, and getting her with 
Child; that ſhe afterwards falſely and injuriouſly, at the Quarter- 
Sellions, 2 him with being the FM ather of a Child begotten upon 


her 


fill do, refuſe to ſuffer any Woman of their Daughters or Relations to be 


lie ; the Charge, that all Perſons of good Credit refuſed to let him marry 


in the Eye of human Law, which in puniſhing an Action conſiders only 


Charge of an Offence, does in a great Meaſure, if not altogether, depend 


| but the Rule of conſtruing thoſe Words, 1 did at that Time prevail, 


dangerous Conſequence. 
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her Pody' ; and that by reaſon thereof all Perſons of good Credit did, and 


joined "with him in lawful Wedlock. It was holden, that as it was not 
found, that the Plaintiff had loft a particular Marriage, the Action did not 


into their Families, being too general. | 

13. In an Action for publiſhing theſe Words 4 a ſingle W She i Lev: 261. 
was with Child by J. S. it was averred, that by reaſon thereof ſhe incurred Barnes v. 
the Diſpleaſure of her Parents, and was in Danger of being turned out of Stu 
Doors. It was holden, that the Action did not lie; in as much as, the 


Words are not in themſelves actionable, and it is not averred, that the 


1 loſt a Marriage. 

In this Caſe, the Caſe of Medbur i v. 2 1 Rell. Ab 35. 
which an Action had been holden to lie, for publiſhing theſe Words 3 a 
fingle Woman, She is with Child, and has taken Phyfick for it, by reaſon 


whereof ſhe loſt her Reputation and the Friendſhip of her Neighbours, 


was denied to be Law. 


6— — — 


(D) Certain Circumſtances, which are to be re- 
garded in the Conftruttion of CUo2ds. 


1. The Time when the Words were Publithed, 


1. S the ſame Words are not at all Times underſtood in the ſame 

Senſe, Words which were once actionable may not now be lo ; 

and on the other Hand an Action may now lie, for Words, for which an 
Action would not heretofore. have been. | 

2. The Conſequence to an Agent of doing the fame Thing may, at leaſt 


how far Society is thereby prejudiced, at different Periods of Time be very 
different. An Act of Witchcraft, heretofore a capital Offence, is by a 
late Statute declared to be no Offence; and many Offences are at this Day 
Felonies, which were formerly no more than Treſpaſſes. It follows, that 
the lying of Action for the Publication of Words, which import the 


upon the State of the Law as to that Offence, at the Time they were 
publiſhed. 

* 3. The Senſe of the Words, for which Action is brought, at cheoPapeacy 
Time they were publiſhed, is not only to be regarded, in conftruing them; 


is likewiſe to be regarded. | 
4. In ancient Times: Actions for Words were very 1 rare; an Action of 4 Rep. 15. 
this Kind being ſeldom brought, except the Slander was great, and n 


3. Afterwards, Actions for Words were beet ſo frequently, har the 
Judges, in Conforinity to a very ſenſible Maxim, Malitiæ hominum eſt ob- 
viandum, made it a Rule, to conſtrue the Words, in mitiori ſenſu. 

6. As the Miſchief, notwithſtanding this Rule was carried very far, did 21 Jac. c. 18. 
continue it was declared by a Statute, © That in an Action upon the Caſe 


for flanderous Words, if the Jury do find or aſſels the Damages under \ 4 | on = 


* 


* forty Shillings, the Plaintiff f ſhall recover only ſo much Coſts, as the 
— found or or "alleſled an amount unto. 


7. After 


Sd LA ND © 0 
7. After the making of this Statute, Actions upon the Caſe for Words 
grew leſs frequent; for, as the Judges, for ſome Time, adhered to the 
Rule of conſtruing the Wards in mitiori ſenſu, the injured Party, inſtead 
of obtaining Satisfaction, was frequently put to the Pe of paying his 
own Colts. 
8. This being perceived, ſuch Licenciouſneſs, both in Speaking and 
Writing, prevailed, that it became neceſſary for the Judges, i in Conformity 
to the Maxim, on which the contrary Practice had been eſtabliſhed, to en - 
courage Actions for Words. 
10 Mod. 108. 9. Of late Years, the Rule has been, to conſtrue Words in that Sole 
7 „which is moſt natural and obvious; it having been found by Experience, 
och. that, unleſs Men can obtain a SatisfaQion by Law, for the Damage ſuſtained 
from the Publication oi Nanderous "Os * will take it themſelves. 


E. The Place where the Words were publiſhed. 


10. If Words, which hw a flanderous Signification, in a certain Place, 
are publiſhed in that Place, an Action lies; although it would not, for 
publiſhing the fame Words in another Place. 

. Fg If theſe Words, He is a Daffidown-Dilly, are publiſhed of a os 
Anniſen v. | rifter i in the North of England, where the Words Dali dern - Dilly ſignity 
Blafield. Ambidexter, an Action lies. 

Cro. Eliz. 12. If theſe Words, He has le a Mare, are publiſhed of J. S. in 
2.50. that Part of the Kingdom, where the Words, POO a FT ſignity 


3 — "carnally novo a Mare, an Action lies. 


Hob. 126. 13. If theſe Words, He is a Healer of be are publiſhed of 7, 7 in 
Anon, one of the Weſtern Counties, wherein the Words, a Healer of. Folens; 
fignity a Concealer of Felons, an Action lies. | 
Hob. 126. 14. If theſe Words, He is mainſworn, are publiſhed of J. g. in one of 
Slater v. the Northern Counties, wherein the Word mainſworn ſignifies perjured, 
Fru fn Action lies. 
x Rol. Abr. 15. It is not neceſſary to aſcertaln the W of ſuch Engliſh Words, 
86. Pl. 1. as have a local Signification, by an Averment ; for it is to be preſumed, 
| that the Judge, before whom the Action for the Words is tried, does un- 
derſtand the Meaning of ſuch Engliſh Words ; and, if he do 265 it may 
be learned from the Witneſſes. 


page . 11 the. Words were publiſhed in, 
1 Rol. Abr. 16. An Action does not lie for flanderous Words, unleſs hs were  wub- 


74. liſhed in a Language which was underſtood by one Perſon who heard them; 
ores v. for if the Words were not underſtood by any Perſon, no age can be 


Pawicr. received from the Publication thereof. 
Cro. Eliz. 17. But if the Meaning of the Wards were underſtood by one Perſon, 
755 „„ Act on lies, although | they were publiſhed i in a foreign Language; for 


Jenkins, the Conſequence is equally bad to the Perſon, to whom they relate, as it 
75. 496. the Words had been Engliſb. 

Hob. 126, 18. An Action lies 2 publiſhing theſe Words of F. S. He is an Joiner 
Anon. the Word Idoner being a Welch Word, which, in E ngliſh, means perj ured. 
Rol. Abr. 19. If ſlanderous Word: are publiſhed of 7 S. in the French Language, 


9. 
Bl ports v. Action lies. 


Cook, : 

Hob. 126. 20. It is not neceſſary to ſhew by an \ Averment, what the Meaning of 

r Woids * in a foreign W is in e ; it being the Duty 
. OI 


5 
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of the Judge, before whom the Action for the Words is tried, to receive 
Information, as to the Meaning of the Words in Engliſb, from Perſons 
who know it. El 


4. The Occaſion of publiſhing the Words. 


21. The Occaſion of publiſhing ſlanderous Words is much to be re- 4 Rep. 14. 
carded; for ſenſus Verborum ex cauſa dicendi accipiendus eft, LOG 


22. A Barrifter may, in pleading his Client's Cauſe, ſpeak Words, for Gd Jang 


which, if publiſhed on another Occaſion, an Action would lie; for it is Bre v. 


the Duty of an Advocate to fay every Thing he is informed of, which is Montague. 
material for his Client, and an Action would lie againſt him for not doing Trin. 3 ſac. 


his Duty: But if an Advocate ſpeak flanderous Words, which are not 
material to the Iſſue, he is hable to an Action. 


23. In another Report of this Cife, 1 Roll. Abr. 87. it is laid down, 
that what an Advocate ſays for his Client, in Mitigation of Damages, is 
juſtifiable ; although it be not preciſely material to the Iſſue. 
24. In a ſubſequent Caſe, it was holden, that an Action does not lie, Hob. 328. 
for any Words ſpoken by an Advocate for his Client, in Mitigation of Hghe!s 


Damages; although the Words were not directly material to the Iſſue : Cale. 
Becauſe they were ſpoken in his Profeſſion, and for the Good of his 


Paſch. 18 
Client. = Ee = 
25. Another Caſe, ſubſequent to both theſe, goes ſtill farther. In this Styles 462. 


it is laid down, that no Action lies againſt an Advocate, for ſpeaking Mod v. 


ſlanderous Words in defending his Client's Cauſe; it being his Duty to C, 
ſpeak for his Client, and it ſhall be intended, that he ſpoke according 8 7 
his Inſtructions. | | ar. 2. 


286. Prick, a Clergyman, in preaching a Sermon, recited the following Cro. Jac. 91. 
Story, out of Fox's Martyrology; namely, that one Greenwoed, being Pric#sCale. 


a perjured Perſon, and a great Perſecutor, had great Plagues inflicted upon 


him, and was killed by the Hand of God. An Action being brought for 


theſe Words, by Greenwood, who was preſent at the Sermon, it was 


ruled, By Wray, Ch. J. before whom the Cauſe was tried, that, as the 
Words had only been recited as a Story, Prick was not guilty of publiſh- 


ing them maliciouſſy; and he was found Not guilty. The Opinion of 


Wray, Ch. J. was afterwards affirmed to be good Law; and Judgment 


was given for the Defendant, 


5 The Intention in publiſhing the Words. 


27. An Action does not lie for the Publication of ſlanderous Words, if 4 Np: 14. 
it appear, that the Publiſher had no Intention to injure the Perſon, to e Cas. 


whom they relate: Quiæ que ad unum finem locuta ſunt, non debeat ad 


alium detorqueri. | 


28. It was holden, that an Action did not lie for publiſhing theſe : Ley. 82. _ 
Words, I have heard J. S. was hanged for flealing a Horſe ; becauſe it Crawford v. | 
appeared, that they were publiſhed out of Concern, and not with an Intent Middleton. 
to ſlander J. S. | En 

29. If A. ſay to B. You are forſworn, and B. reply, H'ill you fay I aum Cro. Eliz. 
perjured? and A. anſwer Yes, if you will have it, no Action lies; for the 297. 


Explanation of the Word for/worn, is rather drawn from A. than ſpoken £#vermere 


5 v. Martin. 
with Deſign, | | 
* zo. An Action does not lie for ſpeaking theſe Words, I abi give my *Page 499 


Mare a Quarter of a Peck of Malt, and let her drink, and fhe fhall piſs as 1 Rol. Abr. 


94488. Fenn v. 
85 Dixie. 


VT 
good Beer as J. S. a Brewer brews ; for it ſhall be intended, that the 
Words were ſpoken in Jeſt, and not with Intent to injure FJ. S. 


n 


(E) In what Caſes, Moꝛzds publiſhed in a Courſe 
| dl Juftice are aftionable, 


E prevent Perſons being deterred, by the Fear of Actions, from 
doing what Juſtice requires, Words otherwiſe actionable, are not 
ſo when publiſhed in a Courſe of Juſtice. | 
2. Another Reaſon may be given, why an Action does not lie, for 
Words publiſhed in a Court of Juſtice; namely, that if the Words are not 
true, the Publiſher may be indicted for Perjury. 5 3 

Cro. Eliz. 3. It is in one Caſe laid down, that an Action does not lie for ſlanderous 

247. Words, contained in a Complaint in a Courſe of Juftiee, although it 
— v. would for publiſhing the ſame Words upon an extrajudicial Occaſion, 

«7 & 4. It is in divers Books laid down, that an Action does not lie, for 


. 5 ſlanderous Words contained in a Bill of Indictment. 
CroEliz. 247. 5 5 8 
1Saund. 1 32. 


1 Rol. Abr. F. If A. ſay to B. J charge you with Felony, an Action lies. 


2 v. chili ” E 
4 Rep. 14. 6. But if A. charge B. with Felony before a Juſtice of the Peace, an 
Cutler v. Action does not lie; for, if an Action did in ſuch Caſe lie, Felons would 
Bin, frequently eſcape for Want of Proſecution. „„ 


Hob. 82. | 
1 Rol, Abr. . If J. S. exhibit Articles of the Peace, in the Court of King's Bench 
2 againſt 7. M. and JF. M. being in Court ſay in the Hearing of the Court, 


e There is not a Mord of Truth in thaiſe Articles, and I will prove it by 
2 Jon. 431. forty Witneſſes, no Action lies; although the Words amount to a Charge 
8 of Perjury, the Articles having been exhibited upon Oath ; becauſe they 
were ſaid by J. V. in Defence of himſelf. 5 I 
Oro. Eliz. 8. An Action does not lie againſt a Witneſs for ſpeaking ſlanderqus 
Buckley v. Words, „ glving Evi ence, tnis. being in a Courle of Ju WISH ; 


Med. | 2 1 
; _— Abr. 9 If a Bailiff, having a Warrant to arreſt J. R. upon a Writ iſſuing 


43. out of the Court of Chancery, make an Affidavit, that he did arreſt him, 
Alter v. and that he was reſcued by J. S. and J. S. be thereupon committed to 
Redgwit. the Fleet, no Attion lies; becauſe the Affidavit was made in a Courſe of 
Neg. Juſtice. . e . | 

. 10. If J. S. after having preſented a Petition to the Houſe of Com- 
mons, in which flanderous Words are contained, deliver printed Copies 


133. ' | 
ate v. thereof to the Members of that Houſe, no Action lies; it being agree- 
Leg. able to the Order and Courſe of Parliament, to deliver Copies of ſuch 


Petitions. | | | | 
4 Rep. 14. 1. No Action lies for ſlanderous Words, contained in Articles of the 


Cuthr v. Peace; notwithſtanding the Perſon, againſt whom. the Articles were ex- 
Dix. hibited, was put to the Expence of entering into a Recognizance for keep- 
=” ing the Peace. | | . © 
; Pol. Abr. 12. A. who had exhibited a Libel in a. Spiritual Court againſt B. for 
22 Defamation, produced C. as a Witneſs. Hereupon B. made an Allega- 
PFeficver v. tion in Writing, as the Courſe of ſuch Court is, that C. was perjured in 
Debbinil. à Caufe between E. and F. at the Afſizes at G. in order to prevent C. 


being admitted as a Witneſs. It was holden, that, as the Court had Ju- 
1 | | riſdiction 


s I. 4 M D 2 K 


| nſdiction in the original Matter, an Action did not lie againſt B. for that, 


if an Action did in ſuch Caſe lie, it would prevent the Detection of bad 
Witneſſes. | | 7 „ 

13. If J. S. had, when that Court was in Being, charged J. V. with 4 Rep. 14. 
Felony or Piracy, by à Bill in the Court of Star-Chamber, an Action %u. 
would have lain; becauſe, as that Court had no ſuriſdiction in either of eh 


theſe * Offences, the Exhibiting of the Bill was not a Proceeding in a Courſe page 500 


of Juſtice. 


14. Upon the whole it appears, that no Action lies for the Publication 


i llanderous Words in a Courſe of Juſtice: But, if the Publication be 


accompanied with any Circumſtance of Malice, an Action upon the Caie 
in the Nature of a Writ of Conſpiracy lies; and it is highly reaſonable 
ſuch Action ſhould lie, otherwiſe a bad Man would, under the Pretence 
of doing what Juſtice requires, have it in his Power to publiſh the vileſt 
Slander. | | © | 


* — — * 


EET IEC — 


| F) Jn what Caſes, Tozds in the paſt oz future 


Tenle are attionable, 


| 1. is in the general requiſite to the making of Words aQionable, that 


or he hath committed Perjury ; for a Man may at any Diſtance of Time be . 


they ſhould be in the preſent Tenſe; but an Action does ſometimes 


lie, although the Words are in the paſt or future Tenſe. The Diſtinction 


ſeems to be, that where it is probable, that the Party, to whom the 
Words relate, will receive the ſame or nearly the fame Damage from 
Words in the paſt or future Teuſe, as if they had been in the preſent 
Tenſe, the Words are actionable; but that where this is not probable, 
they are not ... 3 | 
2. An Action lies for publiſhing theſe Words of F. S. He was perjured i Rol. Abr. 


Ra . 
proſecuted for Perjury. Grimes 


3. So it does for publifhing theſe Words of FJ. S. I think in my Con- 1 Rol. Rep. 


fcience, if be may have his Will, he will kill the King; for the Words pw; nga 
| . ay 


may be the Occaſion of his Ruin. 92 r 
| „ 499. 
4. So it does for publiſhing theſe Words of a Tradeſman, He auill Latch 114. 
within two Days become a Banbrupt; for the Words mav ruin his Credit. _ * 
5 | Er g | ol, - 
VVV | 7 49. 
5. But no Action lies for publiſhing theſe Words of 7. S. He has had Stra. 18g. 
the Pox ; for it is probable that he is cured, and then no Perſon will avoid 22 Ve 


his Company. 7-4 Rot Abe. 


6. So none lies for publiſhing theſe Words of a Juſtice of Peace, lle: Rel Abr. 


was a debauched Man, and was net fit to be a Fuſtice of Peace; for he might 4g. 


— 


formerly have been debauched and unfit, but may not be ſo now. Ham mond v. 


King mill. 


2 * Fe 2 4 PER * 
Py * 


(o) Pow far Cozds mult be affirmative, in ozder 
T0ß render them aſtionable. 


1. VN order to render Words actionable, they muſt to a certain De- 


I gree be affirmative; but it is not neceſſary that they ſhould be di- 
rectly ſo. : = | | | "0 
0 2. An 
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5 L A N B-E RK. 

Cro. Eliz. 2. An Action lies for publiſhing theſe Words of J. S. I think, ot 

348. dreamed he committed a certain Felony ; for, although the Words are 

| Wiſe. not directly affirmative, J. S. may by reaſon of the Words be arreſted, 
upon Suſpicion of having committed that Felony. 

page 501 3 So it does for publiſhing theſe Words, I think in my Conſcience, 


| Cro Car. J. S. might have his Will, be would kill the King. 


Sd v. Mayo. 1 Rol. Abr. 49. 


Brownl. 3. 4. If A. ſpeak theſe Words to B. 77 you had your eee you had been 
Harris v. hanged for Felony, an Action lies; for, although a Condition be annexed, 
Adams. the Words amount to a Charge of Felony. 

I Kol. Abr. 5. But if A. ſay to B. Thou deſerweſt to be hanged, or thou haſt Jane that 
— 43 for which thou deſeryeſt to be hanged, no Action lies; for the Words do 
Hale v. not amount to a Charge of any particular Crime; they bein only a ge- 

Moulton. 8 8 
A pl. g. neral Declaration of the Opinion which 4. entertains of B. 

Co. Elis. 6. An Action lies for publiſhing theſe Words of a Woman, She hath had 
639. a Child, and if ſhe hath not a G Be hath 5 it away, for they | im- 


Redſtone v. port a Charge of Murder. 
Pomfreict. | 
1 Lev. 261. 


Com. 267. 5. If theſe Words are ſpoken to F. N. You are as great a Rogue 1 8. 
— 2 200 flole Quilts, an Action lies; for notwithſtanding the Words are com- 
. parative, they amount to a Charge, that J. V. did ſteal Quilts. 

ro. Jac. 8. So it does, for ug to J. N. Tou are as arrant a Thief as any in 
607. England. 


Browning. 

Sid. 53. 9. So it does for oubliſhing theſe Words, As ſure as Gals governs the 
Darcy ve World, and King James this Kingdom, J. N. hath committed Treaſon. 
Clinch. 10. So it does for publiſhing theſe Words, J. S. ſays I am a perjured 


* 888 Rogue, he is perjured as well as J. 


Fuller. 

2 Lev. 159. 11. An Action lies for publiſhing theſe Words, 1 know what 1 am, and 

Snell v. I know what Snell is, I Rewer buggered a Mare ; ; for the Words amount 

Webling. to a Charge of Buggery. 

Ls. Raym. 12, If J. M. ſpeak theſe Words to F. . Yeu are a ; Raſcal, you have 

Z 10s, ; fince you lived in Black Bull-Yard, there you could procure broad Mo- 

- 6 wo Ye ney for Gold, and clip it when you had dane, and then the Shears could go, 

| Salle 697. an Action lies; for the Words amount to a Charge of having been guilty 
of clipping, the Power to clip having been the ſame in any other Place 
as in Black Bull-Yard 

1 Rol. Abr. 13. If it be ſaid to F. S. When wilt thou bring bome the nine Sheep theu 

48. flaleft from J. N.? the Words are actionable; for, although {ſpoken inter- 


Hunt v. rogatively, they amount to a Oy of ſtealing Sheep. 
Thimble- 


thorpe. Cro. Tac, 568. 
12 Rep.134 14. An Action lies 61 faying to J. N. Did voll hear that J. S. is guilty 


Earl of T ? 
1 of reaſon 


ton's Caſe. 


15. If 4 the Wiſe of B. be aſked by C. b 
1 Rol. Abr. 4 = 

50. ſhe anſwer, for breaking our Houſe in the Night, and ſtealing our Goods, 
| Haywsd v. the Words are actionabie; for, notwithſtanding they are ſpoken in Anſwer 
Nayler. to a Queſtion, they amount to a Charge of ſtealing Goods. 

1 Rol. Abr. 16. An Action lies for publiſhing theſe Words, I will prove, or I make 
- $09. „nu Doubt to prove, that J. S. has committed a certain Felony ; for the Words 

- Webbv Peer. amount to a much ſtronger Affirmation, than if the Words had been, J. H. 


— 8 Elis. has committed a certain Felony. 
Rol. Abr. 89. 17+ So it does for bing to A. Go tell B. he is 4 Thief. 
Hendey's 


Caſe. | | . 1 8, 80 


8 P 
18. So it does for ſpeaking theſe Words to F. S. You brought Fire, to 22 123. 


after v. 


ſet the Houſe which was burnt on Fire. __ Gli 
: ' LEED Heliar. 


* x 9. An Action lies for publiſhing theſe Words of F. s. He vide whip Page 502 
ped for ſtealing Sheep ; for the Words are tantamount to the Words J. S. 2 Abr. 


das convicted of flealing Sheep. | Curley - 
| | | KT a - 

20. It has been holden, that no Action lies, for publiſhing theſe Words Hob. 177. 

of FJ. S. He is in Gaol for Horſeſtealing; for an innocent Perſon may be Seward v. 
ſuſpected and impriſoned. 17 2 rin. 


21. But it was holden, in a ſubſequent Caſe, that an Action lies for pub- 1 Lev. 82. 
liſhing theſe Words of J. S. I will bring him to Gaol for ſtealing a Mare 122 4. 
in as much as they contain a Charge of Felony ; and the Caſe of Stexwar; M. 5 
v. Biſbap was denied to be Law. | 

22. If A. ſay to B. One of us two are perj ured, and it is not I; the 1 Kol. Abr. 


Words are as nuuch actionable, as if A, had ſaid to B. you are perjured. 15* Cee v. 
| Chambers, 


23. An. Action lies for publiſhing theſe Words of F. S. We will have 1 Rol. Abr. 
him ſtand in the Pillory, and have his Ears for Perjury ; for they amount 50, Fu. 
to an Affirmation, that 7 S. has been guilty of Perjury. 1 Fellows, 
234. So it does for publiſhing theſe Words of FJ. S. He gave ten Pounds 1 Rol. Abr. 
to A. for forſawearing himſelf” in Chancery ; for they amount to a Charge 41. Ewer's 
of Subordination of Perjury, | Caſe, 


) How far Cozds muſt be certain, in ozder to 
render them atttonable, 


1.F T is to a certain Degree neceſſary, to the rendering of Words ac- 
tionable, that the Meaning of the Words be certain ; and that the 
Perſon, to whom the Words relate, be deſcribed with Certainty. 1 Rol Abr. 
2. It is not actionable to publiſh theſe Words of J. S. He 7s no true 2 agg Ve 
Subject of the King; for the Word true is of uncertain Signification, and ; 
no Perſon is fo true a Subject as he ought to be. | 
3. It has been holden, that an Action does not lie for publiſhing theſe 1 Rol. Abr. 
Words of J. S. He is a Rebel; in as much as a Commiſſion of Rebellion $9. Red- 
may have iſſued againſt him from the Court of Chancery. | fiene's Cafe. 
4. It has been holden, that no Action lies, for publiſhing theſe Words 1 Rol. Abr. 
of J. S. He has flolen Furze ; for the Publiſher might mean Furze grow-72 gy 
ing, the ſtealing of which is only a Treſpaſs. CD Mee ag 


5. But an Action would. at this Day, lie for ſuch Words, the 15Car. 2. c. 2. 


Perſon, who unlawfully cuts Furze, having, by a Statute made ſince this 
Caſe, been rendered liable to the Puniſhment of Whipping. 


6. It has been holden, that no Action lies, for ſaying to J. S. Thou 2 Eliz. 


getteft thy living by ſwearing and forſwearing ; for, as a Man may be in- ae I 
a to the Fines 3 Rae 4 5 of Ne the Words do nor Cg. Sas 
import a Charge of Perjury. 3 | 

7. It has likewiſe been holden, that if A. ſay to B. Thou ert forſworn, 1 Rol. Abr. 
and didſt take a falſe Oath at the Affize at Hertford, no Action lies; for 4 CONN 
the Oath may have been taken in a private Houſe, and not ina Court. 

8. Theſe two Caſes were determined, when the Rule of conftruing g Mod. 24. 
Words in Mitiori ſenſu was carried very far: But thete is no Doubt, that 4 Rep. 15, 
it would, at this Day, be holden, that an Action wauld lie in both Ld. Rayw. 


Caſes. 959. 


9. No 
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* 5A N D E R. 


Cro. Eliz. q. No AQion lies for publiſhing theſe Words of J. S. He hath delt. 

500. wered Untruths upon Oath, in his Anſwer to a Bill in Chancery, the 

1 * Charge being uncertain ; for many Things in the Bill might not be material 
to the Matter in Queſtion, and the giving of a falſe Anſwer to ſuch 

Things was not Perjury. 

3Leon. 231. 10. No Action hes for ſaying to 7 7. hou haſt forged my Hend: un- 

Anon. _ Jeſs it be added, to what Writing; ; the Charge being too general. 

page 503 11. No Action lies for ſaying to J. S. Thou haſt committed Burglary, 


1 Rol. Abr. in breaking his Heuſe, and taking his Goods, it being uncertain, as no Per- 


71. Brownv, ſon i is named, whoſe Houſe and Goods were meant. 


| St. Jobn. 


1 Rol. Abr. 12. If three Men have given i and . 8. fy to them, One 
81. Brown 'sof you three is perjured, neither of them can maintain an AQtion againſt 
Caſe. J. S. it being uncertain, which of the three J. S. did mean. | 
1 13. So if theſe Words are publiſhed by F. V. One of my Brothers is 
207; perjured, no Action lies; it being packs which of his Brothers was 


Wiſemon v. intended. 


Miſeman. 


( 


(I) By what Means the duiant of nn fur. 
ticrent to render Moꝛds — oy” be 
lupplied. | | 


15 B ü the Intention of the Speaker. 


HE Want of Certainty, ſufficient to render Words aQtionable, 

may, as to the Meaning of the Words, be ſupplied by the In- 

| tention of the Pubiiſher. 5 

1 Rol. Abr. 2. If theſe Words are publiſhed of a Woman, She lay with a aer 
66. Roote v. in a A Ditch, and his Breeches were down, and they were at it, an Action 
Molyn. lies; in as uch as, the Publither mull mean, that the Weaver had Car- 
nal e of her. 
Cro. Jac. 430. An Action lies for publiſhing theſe Words * a Woman, She is a 
Miller's 1 and hath bad the Pox, and hath Holes one may turn his Finger i in; 
Cafe. 1 Rol. Mr. Ring the Apothecary gave ber a Drink for it; take beed haw you dr ink 
Wess. 43h ber ; the Great Pox being apparently intended by the Publiſher. _ : 
1 Rol. Abr. 4. So it does, for ſaying to F. S. Thou art a pockey Rogue; and the Pax | 
67. Preg. haunts thee twice a Tear; tor, as only the Great Pox does more remark- . 
Gaede ably affect Perſons therewith afflicted in the Spring and Fall, the Speaker 
muſt mean that Pox. 5 

cro. Car. 5. Upon a Motion in Arreſt of Judgment, for . theſe 
382, P:ard Words of a Barriſter, He is a Dunce, and will get little by the Law, it was 
* 1 inſiſted, that although Dunce ſignifies a Perſon of flow Parts, ſuch per- 
4 ol. Abr. fon may have ſolid Judgment; and that the other Words do only mean, 
* that he will not give himſelf the Trouble to prafiſe the Law. Judgment was 
given for the Plaintiff; and by the Court: Words are to be conſtrued in 

their uſually received Senſe. The Word Dunce, in the common Accep- 

tation thereof, means a Perſon of dull Apprebenſo ron, and not fit to be 4 

Lawyer ; and the obvious Meaning of the Words, he will get little by the 
Law, is, he will deſerve to get little by the Law. 


Stra. 142. 6. It was inſiſted, in order to Arreſt of Judgment, That theſe Wouds, g 


Morgan v. Thou art a T, hief of every Thing, are not actionable; becauſe, as the ſteal- 


3 on. ing of ſome Pe, for Inſtance, of Fruit growing. on a Tree, is not 


Felony 


4 


SE A N EK 

TFelony, a Perſon cannot be a Thief of every Thing. Judgment was 
given for the Plaintiff; and by the Court: The Publiſher muſt mean, 
that the Plaintiff was a Thief of every Thing, of which he could be a 


Thief. 


for the Intention of the Publiſher mult be, to charge J. S. with having ed v. 
ſworn falſely in a Court of Juſtice. =D Blife. 


* 2, By an Averment. *P age 504 


8. The Want of Certainty, ſufficient to render Words actionable, may, 
as to the Deſcription of the Perſon, to whom the Words relate, be ſup- 
plied by an Averment; it being a Maxim, that Certum eft quod certum 
reddi poteſt. SY | 2 | 

9. If theſe Words are publiſhed, That perjured Rogue and Villain i Rol. abr. 
Potter, any Perſon of the Name of Potter may maintain an Action; if it be 88. Potter v. 
averred, that, at the Time of publiſhing the Words, there was a Collo- £*v*4ay. 
quium concerning him; and that they were publiſhed of him. | 


10. If theſe Words are publiſhed, Captain Nelſon is a Thief, an Action 1 Rol. Abr. 


lies for Robert Nelſon, if it be averred, that there was, at the Time of8s- 
publiſhing the Words, a Colloquium concerning him, and that they ge Ya 
were publiſhed of him; it not being neceſſary to aver, that he was, at 
that Time, a Captain, or uſually called fo. | 
11. If it be faid by J. S. in a Colloquium concerning fix Defendants ; Rol. Abr. 
to a Bill in Chancery, The/e Defendants are thiſe who helped to murder]. S. 5. 
any one of the Defendants may maintain an Action; if it be averred, Feccreſt v. 
that, at the Time of ſpeaking the Words, there was ſuch Colloquium; . 
and that he was one of the Defendants. | 
12. If theſe Words are publiſhed, in a Colloquium concerning J. S. Cro. Jae. 
Mr. Deceiver has deceived the King, J. S. may maintain an Action, if it 557- 
de averred, that, at the Time of publiſhing the Words, there was ſuch C'S 
Colloquium; and that he was, at that Time, one of the King's Re-, Rol. Abr. 
ceivers ; although it be not averred, that, at the Time of publiſhing the 37. 
Words, there was a Colloquium concerning his Office of Receiver; for, 
as it is averred, that, at the Time of publiſhing the Words he was one 
of the King's Receivers, it ſhall be intended, that they were publiſhed 
concerning his Office of Receiver; and if an Action could be avoided, 
by the Trick of calling a Perſon, Mr. Deceiver, inſtead of Mr, Receiver, 
| Slander would often go unpuniſhed. | 
13. If 4. B. ſay to C. D. before whom E. F. is walking, He that goeth i Rol. Abr. 
before thee is perfure, an Action lies, if it be averred, that only E. F. 81. 4» v. 
was walking before J. M. at the Time of ſpeaking the Words, and that Ger. 
they were ſpoken of him. | 256 : 
14. If it be ſaid by J. S. to F. N. Thy Maſter Brown hath robbed me, Cro. Jac. 
any Perſon of the Name of Brown, if it be averred, that the Words 444. 
were ſpoken of him, inay maintain an Action, although it be not ayerred, 25 2 v. 
rhat he was the Maſter of J. V. of whom the Words were ſpoken ; for, Rol. Abr. 
it ſhall not be intended, that J. M. had more than one Maſter of the 39. 
Name of Brown. : EE: | 
15. In an Action upon the Caſe the Plaintiff declared. that the De- Cro. Jac. 
fendant, being his natural Brother, publiſhed theſe Words of him, My 17. 
Brother is perjured. Upon a Motion in Arreſt of Judgment, Telverton, J. Fileman v. 
was of- Opinion, that the Action did not lie; and by him: Words, in“ Hees. 
order to render them actionable, ought to be fo certain, as to the Deſ- 
cription of the Perſon to whom they relate, that every Perſon who hears 
them may know of whom they are publiſhed. he Deſendant may have 
„ | ; 5 ſeve- 
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7. An Action lies for e theſe Words of &. He is perjured; 2 Bulſ. 150, 
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. A © B. 
ſeveral Brothers; and it would be very unreaſonable, that every one of 
them ſhould maintain an Action, by averring that the Words were pub- 
liſhed of him. Williams J. was ot Opinion, that the Action lay; and 
by him: As the Plaintiff has averred, that the Words were publiſhed 
of him, and the Jury have found the Defendant Guilty, the Court is 
_ aſcertained, that the Words were publiſhed of the Plaintiff. Tanfeld, ]. 
was likewiſe of Opinion that the Action lay; and by him: If the Words 
had been, One of my Brothers is perj ured, an Action would not have lain, 
| becauſe. it would then have appeared to the Court, that the Defendant 
had more than one Brother, and the Want of Certaiaty, to which Bro- 
ther the Words related, would not have been cured by the Averment 
and the Verdict: But as it does not now appear to the Court, that the 
Defendant had any other Brother than the Plaintiff, and it is averred 
that the Words were publiſhed of him, and the Jury have found the 
Defendant Guilty, the Plaintiff ovght to have Judgment. The Cauſe 
being afterwards moved in full Court, it was reſolved by all the Juſtices, 
that the Action did lie; and judgment was given for the Plaintiff, . 
Cro. Jac. 16. In an Action upon the Caſe, the Plaintiff declared, that the De- 
24 1+ fendan publiſhed theſe Words of him, being a Juſtice of the Peace, He 
Beaumond v. for Malice and Spleen did many Times wreft the Law, and pervert Juſtice, 
Hoſtings. ' to ſerve his own Turn, It was objected, in order to arreſt Judgment, that 
it doth-not with ſufficient Certainty appear, that the Words were pub- 
liſhed of the Plaintiff ; it not being averred, that at the Time of pub- 
liſhing them there was a Colloquium concerning him, Judgment was 
given for the Plaintiff ; ung! by the Court: It is the uſual Courſe, and 
ſufficient, to aver, that the Words were publiſhed of the Plaintiff, The 
Judgment was affirmed upon a Writ of Error. 
Cro. Jac, 17. In an Action upon the Caſe the Plaintiff declared, that the De- 


6573. fendant publiſhed theſe Words of him, He is a Thief. It was objected, in 


Smith v. order to arreſt Judgment, that the Words cannot be applied to the 
Plaintiff more than to any other Perſon; it not being averred, that at 
the Time of publiſhing them, there was a Colloquium concerning the 
Plaintiff, Judgment was given for the Plaintiff ; and by the Court: It 
is ſufficient to aver, that the Words were publiſhed of the Plaintiff, and 
the Jury by finding a Verdict for the Plaintiff, have found that the 
Words were publiſhed of him, which helps the Caſe ; for otherwiſe, they 
would have found the Defendant not guilty. 
1 Rol. Abr. 18. If it be averred, that, in a Colloquium between the Plaintiff and 
85. Defendant, the Defendant ſaid, Thou art a Thief, an Action lies, al- 
Bier 4 though it be not averred, that the Words were ſpoken of or to the Plain- 
hes den tiff; for, as they were ſpoken in a Colloquium between the Plaintiff and 
Defendant, it muſt be intended, that they were ſpoken to the Plaintift. 


conſtrued in mitiori ſenſu. 


Ry OE: | HEREVER doubtful Words will fairly bear one Senſe in 
3 which they are not actionable, and another in which they 
Gardiner v. ate, they ought to be conſtrued in that Senſe in which they are not 
S pardanc. actionable. 4 8 | TIES CO ES | 
2. The Rule, of conſtruing doubtful Words in mitiori ſenſu, does not 

only coincide with the — Tenderneſs 'of the Engliſh Law; but it is 
authorized by the two following Maxims, Benignior us in generalibus 

& dubiis preferendus. Verba ſunt accipienda in mitiori ſenſy, 

21s -þ | | 


»Page505* (K) In what Caſes, doubtful Wozds are to be 


3. No 


S LA ũ ͤGu EE 
3. No Action lies for ſpeaking theſe Words to J. S. Thou art a Corn- 1 Rol. Abr. 
| flealer, and haſt ſtolen my Corn off my Land; for it is doubtful, whether 70. pl. 50. 
the Speaker meant Corn cut, or Corn growing; and by conſtruing the 
Words in mitiori ſenſu they mean Corn growing, the ſtealing of which is 
only a Treſpaſs. | | ; : 

4. No Action lies for publiſhing theſe Words of J S. He did burn my 4 Rep. 20. 
Barn; for that, by conſtruing the Words in mitiori ſenſu, they mean a Barkam's 
Barn which had no Corn in it, nor was Parcel of a Manſion houſe, the Caſe. 

burning of which is not Felony. | | | 

5. It has been holden, that no Action lies for publiſhing theſe Words of Co. Eliz. 

an Innkeeper, He is a Maintainer of Thieves, and heepeth none but Thieves 746. 
in his Houſe, and I will prove it; becauſe the Publiſher did not add, that B, v. 
the Innkeeper knew the Perſons whom he maintained to be Thieves; for a Bridges, 
| Perſon may have Thieves in his Houſe and maintain them without knowing 
them to be Thieves, which is no Offence. 
6. It has likewiſe been holden, that no Action lies for publiſhing theſe Cro. Jac. 
Words of J. M. He hath poiſoned J. S. Innuendo guendam |. S. adtunc 343. 
defunctum, and it ſhall coſt me a hundred Pounds, but I will hang bim; for ry v. 
the Words adtunc defunctum, befides being contained in the innuendo, can Hob. 6. S.C, 
only relate to the Time of the Declaration, and conſequently it is not aver- 
ied, that J. S. was dead at the Time of publiſhing the Words. 
7. It has been holden, that no Action lies tor publiſhing theſe Words, Cro. Jac. 
Sir Thomas Holt ruck his Cook on the Head with a Cleawer and cleawed 184. 
his Head; the one Part lay on one Shoulder and another Part on the other: Helt v. Al- 
| becauſe it is not averred that the Cook was killed; and by the Court: Slan-*"'55* 
der ought to be direct, againſt which there ought not to be any Intend- 
ment : But in this Caſe, notwithſtanding the Wounding, the Cook may be 
living, and then it is only a Treſpaſs. Pf | 
8. At the Times the three laſt Caſes were determined, the Rule of con- 
ſtruing Words in mitiori ſenſu was carried very far: But it is doubtful whe- 


ther any one of them be at this Day Law. 


: 0 — 


(i) Jn what Caſes, doubtful TWozds are not to 
5 be confirued in mitiori ſenſu. 


1, F FOWEVER agreeable it may be to the general Tenderneſs of the 1 Rol. Abr. 
H Engliſh Law, that doubtful Words ſhould be conſtrued in mitiori Ju: 3 
ſenſu, yet ſuch Conſtruction is only to be made, where the Meaning of the er 
Words, in the uſua! Acceptation thereof, is doubtful ; for, if in the uſual Shin. 364. 
Acceptation of the Words they are ſlanderous, a forced Conſtruction ſhall S-mers v. 
not be put upon them, in order to render them not actionable. Houſe, 
2 If it be ſaid to a Woman, Thou haſt poiſoned thy Huſband, and I will 1 Rol. Abr. 
Juſtify it, the Words, if it be averred that her Huſband is dead, are aQtion-71- _ 
able; for altho' it be poſſible, that ſhe might give him Poiſon involuntarily g Ne Vo 
or ignorantly ; or that “ he might not die thereof; or that he might live a 1 ; 
Year and Day aſter taking it, theſe are foreign Intendments ; for the 
Meaning of the Words, in the uſual Acceptation thereof, is that ſhe gave 
him Poiſon voluntarily, knowing it to be Poiſon, and that he died thereof 
in a ſhort Time. N RE hes | | ©Y | 
3. If theſe Words are ſpoken to J. N. Thou haſt killed J. S. an Action : Rol. Abr. 
hes ; ſor although the Killing may have been as an Executioner or by 72. 
Accident, the Words, in the uſual Acceptation thereof, wean a felonious Ce v. 
Killing. GEES 5 Spur dance. 
. Nn 2 | 4. In 


P T 


—— — —— ee eneitho ic 


* ern 9 
4 er VO i n 
F — 
11 * A % 77 > 44 mY * 
* 1 — 2 8 e L a * L Fa — 
* * 35.4 * 
+ * "= 
4 = B 


D 


+ 8 P E 0 1 2— 


Pa ge 506 


ot. * - k 
— 


n - 
5 — 


PLD — 
— ® — 8 
RT . 
7 2 7 n 


— Re. 


* — 4 


— ym - —— r 
. EA AT IEARE? 7 CEC IETCEIART EG 
ac: ARES CEE ESL CO — 

£ we 11 
x FEATS av > IS — 1 
— on fi * . 


—_ 8 
es bo 8 7 4 
Wig} > Une Cee nts 
— rey 
[Dn SEIZE KA 
I oc Bon bn x +4. 
— "22> * 


Da + Sn, 
n 


= 


_—— 
Tel x 


— 


„ 
* — — 


: 
4 
0 
bY 
1 
'F 
{ : 
o . 
7 
8 
inn 
1 4 : 
2 3 '$6 
"WH 
ger! 
0 fi. 4 
U 
1 1 
11 
15 
x, N 
TE y 
2. 
* * 4 
423589 
1 
jy. de f 5 
1 
9 = 7 
8 | 4 


W PREY * 
n 2 See 
AG on SAEED I 
<0 7 29 
3 : gg” 
"ISS 2 
* — — — 2 * 
— — * C 


2 > Bae. ow 5 n 8 — — T2828 
—2 4 7 7 9 — Fort Ty >. - - 4 . 3 Pg * 25” 2 x y = whe 2.3 (3. 2 k * 
3 Wo ER LESS ir Rs Code eg. HT "4 es n 6IuIy/s = 82 r 

7 3 22 . "2 TIAL * "F< * e A re AN. 3 
— * — * . 7 1 PF; <A 25 4 4 * Eo — 8 = y 72 "# Vs * 

II) ſn A 52 „ . 8 . 

* er ; 5 © ws 2 — 7; * — © 

PISS y « — 


* 9 — * — —— — os =— <4 3 = 
= — a green re nn > nn —— 
p * Va. A - . 4 


— SES 
LR SW —— OS 


—— 


— Ee en CEE EL 


"= — — cx: 


— — — 
» Wy» --w — 


— © <A" - 2 


- 3 8 8 
. r: — — Re 


Lite. 


Cade. 


Stra. 1130. 4. In an Action for publiſhing theſe Words, You did ſbut up my Siſter and 
Rivert v. murder ber, and I will prove it; the Judgment of the Court of Common 

Pleas was for the Plaintiff; and the Judgment, notwithſtanding many old 
Caſes were cited to the contrary, was affirmed in the Court of King's 


| Bench. 155 | | EO it Cr ina 

' Cro. Car. 5. An AQtion lies for ſpeaking theſe Words to J. S. Thou art forſworn 
510, in a Court of Record, although the Speaker did not add, in giving Evidence; 
— hy for it ſhall not be intended, unleſs this be ſhewn in the Pleadings, that 


F. S. was forſworn in ordinary Diſcourſe in ſome Court of Record. 
Cro. Jac. 6. So it does for ſaying to 7. V. You have procured J. S. to come thirty 
= „ „„ Miles to commit Perjury before my Lord of Wincheſter, and have given bim 
Dives: ten Pounds for that Purpoſe, although it be not averred that J. S. did 
commit Perjury ; or that the Biſhop of Wincheſter was a Perſon before 
ea it could be committed; for the Words {ſhall be taken in the worſt 
_ Senſe. | . | 5 | 
Cro, Jac 5. If theſe Words be ſpoken to J. S. Tou have flolen my Wood, an Ac- 
1 Ar, tion lies; for the Word Mood, according to the old Rule, Arbor dum creſcit, 
N lignum dum creſcere neſcit, means Wood cut down. 
Ld. Raym. 8, It has been holden, that an Action lies for publiſhing theſe Words, 
9891. aker John Baker flole my Box Mood and | will prove it; and by Helt, Ch. }. 
v. Pierce... &.yherever Words tend to ſlander a Man and to take away his Reputation, 
1 ſhall be for ſupporting Actions for them, for the Preſervation of the 
Peace. I remember a Story told by Mr. Juſtice Twi/den of a Man who 
had brought an Action for ſlanderous Words, who, being in Court when 
 * the Rule for arreſting Judgment in the Action was made abſolute, de- 
« clared in Court, that if he had thought he ſhould not have recovered in 
* his Action, he would have cut the Defendant's Throat.” 


Sayer 265, 9. Upon a Motion in Arreſt of Judgment in an Action for Words it ap- 


2 V- peared, that the Words in one Count were, Thou art a Sbeep-ſtealing 


Rogue ; that the Words in another Count were, It ſounds every where that 
thou art a Sheep-flealer ; and that there was a general Verdict. Judgment 
was given for the Plaintiff ; and by the Court : Divers old Caſes have been 

Cited, in which it is laid down, that if Words can be conſtrued by the 
Court in ſuch Senſe as not to be actionable, they ought to be ſo conſtrued : 
But it is at this Day ſetiled; that Words are to be conſtrued by the Court 
in that Senſe wherein they are generally underſtood. . 

Hutt. 88. 10. It was heretofore holden that an Action did not lie for publiſhing 

8 V- "theſe Words, / charge J. S. with Felony for taking Money out of my Pocket, 

4 N 1 and I will prove it for that as the Words do not expreſly charge the 

Veiter Naar to be felonious, it may be intended, that it was not a felonious 

aking. En 6 i | . 

ld. Raym. 1 b in a modern Caſe, this Caſe is expreſly denied to be Law; 

259. Feber and by Holt Ch. J. Taking of Money out of a Perſons Packet, nuſt mean a 

v. Pierce. + | . 8 5 ＋ | | | 

| | felonious Taking, _ Y | 9 ER 

Oro. Car. 12. If theſe Words be ſpoken to J. S. Thou didſt violently upon the 

TI ine Highway take my Purſe from me, and four Shillings and two Pence in it; 

3 ::dzoarg, and didſt threaten to cut me off in the nidſi, but I was forced to run away 

1 Rol. Abr. to ſave my Life, an Action lies; for, although it be not expreſsly ſaid, that 

74- J. S. did rob the Speaker, or that he took his Purſe feloniouſly, the Words, 

in the common Acceptation thereof, amount to a Charge of a Robbery. 

Cro. Jac. 13. An Action lies for ſpeaking theſe Words of a Widow, I have had 


"3 the Uſe of her Body; for it ſhall not be intended, that the Words mean 


Merriſen V- the Uſe of her Body as a Phyſician, or that ſhe had done ſome 32 8 


6 W N W $20 os 
Labour for the Speaker ; but the Words ſhall be conſtrued in their uſual 
Senſe, which is very ſlanderous. 1 EEE 1 5 
14. If theſe Words are publiſhed of a Woman, She is a lewd and com- 1 Rol. Abr. 


mon Woman of her Body, and has the Pox, an Action lies; it being appa- 66. pl. 14. 


rent, that the Speaker meant the French Pox. b 

* (M) In what Caſes, adjeitive Mods are*P*g-307 
„ attionable, — | 

1. 7 N Action does 4 in the general lie for the Publication of adjec- 


tive Words. 58 
2. If theſe Words are publiſhed of J. S. Fe is a ſeditious Knave, an Ac-4 Rep. 19. 
tion does not lie ; becauſe the Words do only import a Charge of an Incli- #7#ri9ge's 
nation to be guilty of ſome ſeditious Act, and ſuch Inclination is not puniſh- "© 


able at the Common Law. 1 | 
3. H theſe Words are publiſhed of J. S. He is a thiewviſh Rogue, an Ac- Cro . Jac, 
tion does not lie; becauſe the Wards do not import a Charge of being a 5, . 
Thief. es 3 _ 15 amp v. 
4. But if adjective Words are publiſhed, which import a Charge of hav- White. 


ing been a Bb a criminal AR, an Action does lie. 


5. If theſe Words are publiſhed, I accuſe J. S. of poiſoning his Aunt, an 1 Rol. Abr. 
Action lies; becauſe the Words inipoit a Charge of having poiſoned his 49+ Pl. 6. 
Aunt. . - | Sos 


6. If theſe Words are ſpoken to F. S. Thou art a buggering Rogue and 1 Sid. 373. 
TV. 


could hang thee, an Action lies; becauſe the Words iniport a Charge 1 l | 


having committed the Act of Buggery. 


7. If theſe Words are publiſhed to F. S. He was whipped about Taunton : _—_ Abr. | 


ny? for flealing Sheep. an Action lies; becauſe the Words not only import Churley P 
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c es beca impor 
arge of having flolen Sheep, but likewiſe that F. S. was convicted ot , 1 

that Offence. 3 „ | Ez 1 
8. If theſe Words are ſpoken to J. S. Thou art a Sheep-flealing Rogue, an Sayer 265. 1 
Action lies; becauſe the Words import a Charge of Felony. ee 93 1 
1 Se nk 8 | | twwater, 4; 


9. If adjective Words are a Diſgrace to a Perſon in an Office, or to a 

| Perſon of a Profeſſion or Trade, an Action lies; although they do not im- 

port a Charge of having done any Ad. 9 ny . 

10. If theſe Words are publiſhed of a Perſon in an Office, He is 4 cor- 4 Rep. 19. 

rupt Officer, an Action lies; the Words being a Diſgrace to him in his Britridze's 

Office. e 3 | | Caſe. 

11. If theſe Words are publiſhed of a Tradeſman, He is in a breaking Styles 428. 

Condition, an Action lies; becauſe his Credit, which is of the utmoſt Con- # alienaen 


4 T3 * ** . : . F 1 -ech, \ 
| ſequence to a Tradeſman, way be thereby hurt. v. Haycech 
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(N) In what Caſes, Wozds which impoꝛt · %s 
only an Intent are aſtionablle. 

3 YT is ſaid to have been dorerinived, upon great Deliberation, that n0 4 Rep. 14. 

I Aion lies, for Words, which only import the Charge of a Purpoſe, % 

or an Intent to commit a Crime; ſuck Purpoſe or Intent not being“ “ 


puniſhable, | | 
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LA NB EEK 
| Bak Abr. 2. An Action does not lie for publiſhing theſe Words of J. S. He reve 
1 Lock Men to rob me ; in as much as theſe Words do only 1 import a Charge of an 
rebv. Intention to rob. 


tRol.Abr.ct, 3. And, for the ſame Reaſon, an Action does not lie, for ſpeaking theſe | 
Pett's Caſe Words to 7 N. You would Hawe killed me. 

1Rol.Abr.gi, 4. If theſe Words are eee of a Woman, She would have cut hep 
Scot v. Huſband's Throat, and did attempt to do it, an Action lies; for the At- 
Hilliere. tempt being a criminal AQ, the Words are a great Slander. 


Id. Raym. 5. An Action lies for ſaying to A. B. You are à Raſcal and 7 illain ; > you _ 


35237 I have forgot ſince you lived in the Black Bull-Yard ; there you conld procure 
Parry. Broad Money for Gold, and clip it auhen you had done, and then the Shears 
Salk, 695. could go; for, where the Power to do an Act is, by the Words, confined 
to a particular Place, they imply that the Act was done, the ee being 
the ſame in all Places. | 
Rol. Abr. 50. 6. So it does for publiſhing theſe Words, F. N. lay in wait on Shooter 8 
Lock v. Tec Hill to rob J. S. for the lying in wait was a criminal Ack. 
Cro. Eliza. 7. Upon a Motion in Arreſt of Judgment, in an Action for publiſhing 
710. theſe Words of J. N. He would have robbed the Houſe of J. S. if J. D. 
Loverſoge ewould have conſented unto it; he perſuaded J. D. unto it, and told him he 
would bring him where be ſhould have Money enough, it was ſaid, theſe _ 
| Words do not import any Act, for which the Plaintiff could be called i in 
Queſtion. Judgment was given for the Plaintiff ; and by the Court: how 


Words are a great Diſcredit and Slander, 


00 In * Caſes, Disjunttive 02 Copulative 
_ Wozds are * ET” 


«Pf the Words publiſhed of any Perſon are in the DisjunQive, and Part 
thereof be not actionable, no Action lies. 
2 Eliz.y80- 2. If it be ſaid to J. S. Thou haſt ſtolen my Mare, or didſt conſent to the 
= qo Healing of ber, no Action lies; becauſe the latter Words are not ac- 
Cu tionable. 
Cro. Jac. 3. It was holden, that an Action did not lie for publiſhing theſe Words, 
8573 Sparham did ſteal a Mare, or elſe Godwin is forſworn, notwithſtanding 
Phe. am v. there was an Averment, that Godwin never ſwore any ſuch Matter; and 
ib the Court: The Words dor not import a Charge ſufficiently direct to 
1 make them aQionable. 
P age 509 * 4. If ſome Words, which are not actionable, be connected by a Co- 
EO with others which are ſo, an Action lies. 


Win. 453 5. If theſe Words be publiſhed of J. NM. He did fleal, and cozened ſeen 


Cds; Duarters of my Barley, an Action lies; notwithſtanding the Words, he 
Pbilpot. cozened ſeven Duarters of my Harley, would not alone have been ac- 
tionable. 


r 


@) Jn what Coles, an Adtion does not lie, by 
reaſon of Bepugnancy in the TWows, : 


8 the Ground of an .AQion for publiſhing Words, is the Da- 

mage to the Perſon of whom they were publiſhed, it follows, 

that, it there be in a the Words ee or in what appears upon the 
Record, 


ä 


| 8 N Þ $2. 
Record; ſuch Repugnancy, that no Damage can enſue fo the Perſon of 
whom they were publiſhed, the Words are not actionable. A 
2. It has been hoiden, that if a Feme Covert ſay to FJ. S. You have 1 Rol. Abr. 


flolen my Goads, the Words are not actionable; becauſe the Words, in as 74. b. pl· 1. 
n 


much as a Feme Covert, who has no Goods, cannot be robbed of any, pass 1. 
are in themſelves repugnant. | e 


— 


3. But the contrary has been holden, in two other Caſes z one of which 
was ſubſequent, the other antecedent to this Caſe, | 

4. In an Action brought againit Huſband and Wife, for the Publi- Cro. Eliz. 
cation of theſe Words by the Wife, My Turkeys are ſtolen, and Charmel 279 _ 
hath ſtolen them, it was objected, in order to arreſt Judgment, that, N 


as much as the Wife could have no Turkeys, it could not be true, that Paſch, 34 


the Plaintiff had ſtolen her Turkeys; and conſequently the Words could Elis. 


not be any Diſcredit to him. Judgment was given for the Plaintiff; and 


by the Court: The Wife did charge the Plaintiff with ſtealing Turkeys ; 


and if a Perſon, who had no Horſe were to publiſh theſe Words, J. §. 


bath flolen my Horſe, the Diſcredit would be as great to J. S. as if the 


Publiſher had had a Horſe ; for every Perfon who heareth the Words, 


might not know, whether he had a Horſe, 


In an Action brought againtt Huſband and Wife, for the Publication Cie 50 | 


of theſe Words by the Wife, J. S. hath ſtolen my Faggots, it was objected, Stamp v. 
in order to arreſt Judgment, that the Words are repugnant ; in as much as ite and 


a married Women cannot have any Good. which can be ſtolen, Judgment Mich. 18 Jac 
was given for the Plaintiff ; and by the Court: The Words, which are to 7 


be underſtood according to common Intendment, amount to a Charge of 


ſtealing the Huſband's F aggots ; and wherever an Action is brought, for 

Words importing a Charge of ſtealing Goods, it is not material whoſe the 

Goods were. | = . | 

6. If in an Action for Words, which import a Charge of killing it ap-4 Rep. 16. 
pear from the Declaration, that the Perſon who is ſaid to have been killed b v. Cee. 
is living, no Action lies: in as much as it is no Slander to any Perſon, 

to charge him with having killed a Perſon who is not dead; becauſe there 


can be no Danger from a Proſecution in ſuch Caſe. | 
7. It has been holden, upon a Writ of Error in the Exchequer Cham- Cro. Jac. 331. 


arten v. 


ber, that no Action lies for ſpeaking theſe Words to J. K. Thou haſt, 7 
killed the Servant of J. S. unleſs it be averred, that ſome Servant of J. S. 
was killed. | | | | | | 
8. But in divers of the Caſes, ſome of which are antecedent, others Cro. Eliz. 
ſubſequent to this Caſe, it is laid down, that Words importing a Charge 509s 823. 
of having killed a Perſon, are actionable; although it be not averred, , 8 


that the Perſon was killed; unleſs it appear from the Words themſelves, 149. 


or from the Record, that he is living. 


4 . 2 4 3 5 
K—— — 


22 . 2 , 
* bed. al — 


(Q) In what Cafcs, an Ition lies fo2 repeating 


oma which were publiſhed by another Per⸗ 
ſon. » 


1. TT was heretofore the Practice, in an Action for repeating Words, 


which had been publiſhed by another Perſon, to aver, that the 


Words were not publiſhed by that Perſon. 


2. In an Action brought by a Woman againſt A. for ſaying that B. had *Page5 15 
reported, that he had had the Uſe of her Body, it was averred that B. had 3 
never made ſuch Report, 3 er Jon v. 

| | : 2. In ade. 
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8 L AN D E R. 


Oro. Jac. 406. 3. In àn Action brought by. Lewis againſt Malter * theſe Words | 


5 V. Piers did ſay, that Lewis did lay, there is no Prince in England, it way 
1 in Engl that Piers did never ſay, that as did Wh: there is no. Prince ; 

| an En land. P19 2. | 

Sayer 266, 4. But in a modern Caſe, upon a Motion, 4 in 6 Arjef of Judgment, theſe | 
= ” v. er. Thou art a Sheep: ſlealing Rogue, and Farmer Parker told me ſo, 
e w-re holden to be actionable; although it was not averred, that Farmer 
* did not tell the Defendaat ſo ; and by Denniſon Juſtice ; ſuch Aver- - 

ment is by no Means neceſſary; it not being material, whether F armer Far- 

ker did or did not rell the Defendant ſo. 


. 4 5 * 8 


= 2 
— 


1a In what Caſes: attionable Guo: are under 
ed not attionable; oz TWozds not attionable 
are rendered attionable, by ubſequent Moꝛds. 


S the Intention of publiſhing of Words is to be collected from the 
Ef whole Words, it muſt ſomerimes happen, that the Senſe of Words, 
| which w 'ould have been actionable if no others had been publiſhed at the 
_ fame Time, is fo changed by ſublequent Words, as to be rendered not 

actionable. g 
hen this is the . the ſubſequent. Words os ſaid to be ex- | 
lanatory.” ; = 
4. If i Words are publiſhed Maſter mage is a r perjared old . 
e Land of J. S. and 
Cale, J. D no Action lies; for, although the former Words would have been 
actiogable, their Meaning is ſo explained by the fybſequent Words, as 
to make it evident, that a falſe Swearing in a Cotirt of Juſtice was not in- 

We | 

4 Rep. 19. If theſe Words are e ſpoken to F. S. Thou art aThief ; for thou baft 
r e folen my Apples out of my Orchard, no Action hes; it-appearing-from the 
Ty 3 e that the whole Words do ny import a Charge. of A 
Treſpaſs.” 
a Rol A BYE + it 15 ad to 7. N Thou art a Thief; for hes tokeft my Beaſts 2 
reeaſon of an Execution, and I will hang thee, no Action lies; for, how- 
Fils Cafe. ever the Speaker might be miſtaken as to the Nature of the Offence, = 
appears from the latter Words, that ow whole Words do only. import a 
Charge of a Treſpaſs. | 


pes 19, 


IR 320 674 6,1 7 S. fay to J. N. Thou art a Thief, and haſt Holen my Trees, no 


Smith v. Action lies, it appearing from the latter Words, that the whole Words 


Ward. do only import a Charge of a Treſpaſs. 


l 666. 2 If 7 S fay to J. N. Thou haft raviſbed a Woman ; and I will make 


R.dzes v. * thee fland in a white Sheer, no Action lies; it appearing from the latter 

Mg. Words, that only ſuch Offence as 1s putiſhable- ina \ omg Court was 
intended by the Speaker. 

8. It muſt on the other Hand fometimes happen, that the Senſe of 

Words which would not have been actionable, if no others had been 

publiſhed at the ſame Time, is ſo r ar 208 ſubſequent er as No. 


be rendered: actionabeQ. 1058 
. * 9. When 1285 is che Falk, the ſubſequent Words: are faid to be Acenms- 
5 2 8 1 | 85 IH 7 9 x 5 


' c 3 0 , ö 1 
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10. No Action lies for ſpeaking theſe Words to J. S. You are a Rogue : Rol. Abr. 
But if the Words had been, Tou are a Rogue of Record, an Action would 43. 
have lain ; inas much as, the whole Words would then have imported 249 58 
Charge of having been convicted of a Crime. | | 1 
211. No Aion lies for ſpeaking theſe Words to J. N. Thou art a Pages it 
Rebel: But if the Words had been, Thou art a Rebel, and all that keep Cro. Eliz. 
| thee Company are Rebels, and thou art not the Queen's Friend, an Action 538. 


would have lain; inas much as, it would have appeared from the whole Pr. by 
Words, what Kind of Rebel the Speaker intended, | A Abe. 
69. 


12. No Action lies for ſaying to A. B. Thou art forſrworn + But an Action 1 Rol. Abr. 
would have lain, if the Words had been, Thou art for ſævorn, and | will70. pl. 46. 


= ſet thee on the Pillory ; for it would then have appeared, that ſuch forſwear- 


ing was meant, as A. B. may be ſet on the Pillory for. 

13. If theſe Words are ſpoken to J. S. thou art a Clipper, and thy Neck 3 Lev. 166. 
Hall pay for it, an Action lies; in as much as, it appears from the whole 7 de v. 
Words, that a Clipper of Money was intended. es Micecke. 


— 


14. It was, in two Caſes, holden, that for ipeaking theſe Words to Cro.Jac.t 14. 


J. M. Thou art a Thief, for thou haſt ſtolen a Tree, no Action did lie; per Ay 
ceford, 


cauſe the latter Words were explanatory, and only ſhewed the Reaſon of Hil. 3 Jac. | 


calling Thief; but that, if the Words had been, Thou art a Thief and haſt Cro. Jac.231. 

| flalen a Tree, an Action would have lain; in as much as the Word andGyer v. 
would have made two diſtin Sentences of the Words, in which Caſe the 9rmfed, 

latter Words would have been accumulative. Trin. 7 Jac, 
15. But in a ſubſequent Caſe, wherein theſe Words were ſpoken to Hob. 331. 


J. N. Thou art a Thief, and haſt ſtolen twenty Load of my Furze, it wag Clerk v. Gil- 


holden, that no Action did lie; and by the Court: The Words, and thou i, Trin. 
| baſt ſtolen, and the Words, 505 thou haſt ſtalen, do, according to the Jac. 1. 
common Acceptation of the Words, mean the ſame Thing. 

16. The Doctrine laid down in the Caſe of Clerk v. Gilbert, has been La. Raym. 
ſince adhered to. | | Is ons 2 
s 4127 0%, 


ih. on. 


— ä Lew. an as. 2 * 6 tt — 


(5) Of the Pleadings in an Attion tot Clozds- 


1 1. In the general. 
1. I F two Perſons have publiſhed Words, for which an Action lies, Cro. Jac. 6 4j. 
I an Action cannot be maintained againſt them jointly ; the Publica- Chamber lain 
tion of one not being the Publication of the other.. | w_ you and 
1 N „ „ . Palm. 313. 
22᷑. If Words, for which an AQion lies, have been publiſhed of two Dyer 19. 
Perſons, they cannot join in an Action againſt the Publiſner; the Damage ge 529. 
to one not being « Damage to the other. 6 py. mg ro 
3. It is by the 21 Jac. 1. cap. 16. enacted, That all Actions upon” 
the Caſe for Words ſhall be brought within two Years after the Words 
* ſpoken, and not aſter.” 2 5 1 5 , Dc es .- 1 2 
4. It has been holden, that this Statute does not extend to an Action 1 Sid. 95. 
ſor Words, which become aQionable by reaſon of the ſpecial Damage Cro. Car. 
received from them. e ee 193- | 
F. In the Declaration in an Action upon the Caſe, it was . e ee 
that the Defendant ſpoke of the Plaintiff divers falſe and ſcandalous g, ö 
Words, of which the Tenor follows: Thou art an arrant Whore, and an Gas ford v. 
old wor m- eaten Jade, and one of thy Sides bath been eaten out with the Pox. Clark, 


It was holden, upon a Motion in Arreſt of Judgment, that the Declara- 
| . 455 tion 
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S L AN D E N 1 
tion js bad, becauſe it is not alledged expreſsly, that the Defedant ſpoke 
theſe Words; and by the Court: Some Words, which would, perhaps, 

have rendered the reſt not actionable, may have been omitted. It is ſuf. 
Pages 12 * ficient to plead a Deed or Record by way of Recital, becanſe the Re- 
| cital may be compared with the Deed or Record: But if there be a Mic. 
take in the Recital of Words ſpoken, no Recourſe can be had to any 
. Thing, by which the Miſtake may be corrected. e 
3 Lev. 338. 6. In the Declaration in an Action upon the Caſe, it was alledged, that 
Cetteril v. the Defendant ſpoke certain Words, which were aQionable ; and then 
Matthews. the Declaration went on, cumpue etiam poſtea the Defendant ſpoke other 


* Mev: 193. Words, which were likewiſe actionable. A Verdict being found for the 


Plaintiff, and entire Damages been given, it was objected, in order to ar- 
reſt Judgment, that the latter Words are not alledged poſitively, but by 
way of Recital; and divers Caſes were cited, where judgment had been 
arreſted in Actions of Treſpaſs; becauſe it was only alledged, cum the 
Defendant committed the Trefpaſs. Judgment was given for the Plaintiff; 
and by the Court: This being an Action upon the Cafe, and the former 
| Words being laid poſitively, the latter ſhall be intended to be poſitive. 
The Words cumque etiam are, in divers Dictionaries, ſaid to mean the 
ſame as porro, and in that Senſe they are uſed by ſome of the beſt Latin 
Authors. | 8 | | SE, „ 
1 Keb. 273. 7. Upon a Motion in Arreſt of Judgment in an Action upon the Caſe, 
Motley v. it was inſiſted, that it was only alledged in the Declaration, that the De- 
Slang. fendant ſpoke hc fta falſa verba; whereas it ought to have been al- 
ledged, uod fifte & falſo dixit. The Declaration was holden to be well 
11 | | | 


| Noy 33. 8. A Writ of Error being brought upon a Judgment, in an AQtion for 


Mercer v. Words in themſelves actionable, it was aſſigned for Error, that it is only 

> wok _ alledged, that the Words were ſpoken falſely ; whereas it ought to have 

'n been alledged, that they were ſpoken falſely and maliciouſly ; but by the 
Court: This is no Error, for ſuch Words imply Malice. 


| Cro. Elizz 9. It is ſufficient to alledge in the Declaration in an Action for Words, 


861. that the Defendant ſpoke the Words palam & publice; for the Words pa- 
Taler v. jan publice imply that the ſpeaking was in preſentia et auditu aliorum. 
> Lov: eds. 40- If the Plaintiff in an AQtion upon the Caſe declare for the ſpeaking 
Mors v. of two Sets of Words, and only the firſt Set are alledged to have been 
Thacker, ſpoken in prefentia & auditu guamplurimorum, the preſentia & auditu 
* gquamplurimorum, which is alledged as to the firſt Set, ſhall go to the 
r 5 | | | 
Cro. Elia. 11. Tf it be alledged in the Declaration in an Action upon the Caſe, that 


486. the Words were ſpoken in preſentia diverſorum, it is well enough; al- 
—_ 115 though it be not alledged, that the ſpeaking was in auditu diverſorum ; 
nn . 


for, as the Words are alledged to have been ſpoken in prefentia diver ſo- 
rum, it ſhall be intended, that they were ſpoken in auditu ditverſorum, 
12. It is uſual to alledge in the Declaration in an Action for Words, that 
the Plaintiff is of good Fame: But this is not traverſable. * _ 
Stiles 118, 13. In the Declaration in an Action for Words, it was alledged, that 
Strachey's the Plaintiff was of good Fame. The Detendant pleaded, that at the Time 
Caſe. of publiſhing the Words, the Plaintiff was not of good Fame. The Plea 
was holden to be bad ; in as much as, it only anſwers to a Matter of In- 
| ducement, which did not require any Anſwer. EG oe 
*Pagegt3 4. As the Senſe of Words is to be collected from the Conſideration 
4 Rep. 13, of the whole Words, and of all the Circumſtances which attended the 
14,19. Publication of them if any of the Words, or any Circumſtance which 
Cro. Car. attended the Publication of them, be omitted in the Declaration of the 
% Plaintiff, the Defendant may in his Plea ſet out ſuch of theſe as are ma- 
EST... | TD 7 | 5 


Noy 87. 
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15. In an Action for calling the Plaintiff perj ured Man, the Defendant 2Brownl. 49. 


pleaded in his Juſtification, that the Plaintiff was perjured in a certain Set v. 
Cauſe, and Judgment was for him, Another Action being brought by the er. 


Plaintiff for the ſame Words, the Defendant pleaded this Judgment in 


Bar, and it was holden to be a good Plea. - 


16. After Judgment for the Defendant in an Action for theſe Words, 1 Lev. 248. 


| He is a raſcally Alderman, a fattinus Alderman, and a Lampooner, a Gardiner v. 


ſecond Action was brought for the ſame Words, with an Averment, © 


that the Word Lampsoner means Libeller. The Defendant pleaded 
in Bar, that a foimer Action was brought for the ſame Words, except 
that the Word Lampooner is, in the Declaration in the preſent Action, 
averred to mean Libeller. Upon a Demurrer to this Plea, it was inſiſted, 
that, by the Explanation of the Word Lempooner, the preſent Action is be- 


come a different Action; but by the Court: As the Plaiatiff has been once 


barred in an Action for the fame Words, he ſhall never intitle himſelf to 
another Action by an Explanation of one of the Words. 
17. If the Words alledged in the Declaration are not actionable, no Styles 70. 


additional Words in the Replication can make them fo; for the Defend- Anon. 


ant cannot rejoin to any Words in the Replication, which are not contain- 
ed in the Declaration. | ge, 

18. It is very dangerous for ihe Defendant in an Action for Words to Rep. 14, 4. 
demur to the Declaration; for he may, after taking the Chance of irping e pense. 
the Fact, avail himſeif of any Matter in Arreft of judgment, which would 
have been good upon a Demurrer. | 


2. In what Caſes, an Averment is neceſſary. 


19. It was heretofore doubted, whether an Action did lie, for publiſh- Velv. 21. 
ing Words which import a Charge of Murder; unleſs there was an Aver- id. 53. 
ment, that the Perſon ſaid to be murdered is dead. Ks | . 
20. But it has been long ſettled, that an Action does lie, for publiſhing Cro- Eliz. 
Words which import a Charge of Murder; although it be not averted, S. r 6 
that the Perfon ſaid to be murdered is dead; tor that this ſhall be in Sid. WE ; 


| tended ; unleſs it appear in the Pleadings, that he is alive, 1 Ventr. 117. 


| | . | 149. 
21. In an Action upon the Caſe the Plaintiff declared, that the De- Cre. Jas. 
fendant, being his natural Brother, publiſhed theſe Words of him, My Wiſeman v. 
Brother is perjured. Upon a Motion in Arreſt of Judgment. Zelverton, Wiſeman. 


J. was of Opinion, that the Action did not lie; and by him: Words, in 
order to render them actionable, ought to be ſo certain, as to the De- 
ſcription of the Perſon to whom they relate, that every Perſona who hears 


them may know to whom they do relate. The Defendant may have ſe- 
veral Brothers; and it would be very unreaſonable, that every one of 
them ſhould be able to maintain an Action, by averiing that the Words 


were publiſhed of him. Williams J. was of Opinion, that the Action lay; 
and by him: As the Plaintiff has averred, that the Words were publiſhed 


of him, and the Jury have found the Defendant Guilty, the Court is 


aſcertained, that the Words were publiſhed of the Plaintiff, Tanffeld, ]. 


was likewiſe of Opinion that the Action lay; end by him: If the Words 


had been, One of my Brethers is perjured, an Action would not have lain, 
in as much as it would then have appeared to the Court, that the Defend- 


ant had more than one Brother, and the Want of Certainty, to which of the 
Brothers the Words did relate, could not have been cured by the Aver- 
ment and the Verdict: But as it does not now appear to the Court, that 
the Defendant had any other Brother than the Plaintiff, and it is averred 
that the Words were publiſhed of him, and the Jury have found the 
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S L A N D E &. | 
' Defendant Guilty, the Plaintiff ought to have Judgment. This Cauſe 
being afterwards moved in full Court, it was reſolved by all the Juſtices, 
| that the Action did lie; and Judgment was given for the Plaintiff, 
1 Rol. Abr. 22. If theſe Words are publiſhed, Captain Nelſon is a Thief, an Action 
= lies for Robert Nelſon, if it be averred, that there was, at the Time of 
2 „ publiſhing the Words, a Colloquium concerning him, and that they were 
— 9 publiſhed of him; it not _ neceſſary to aver, that he was, at that 
Lime, a Captain, or uſually called a Captain. | EO 
Cro. Jac. 23. If it be faid by J. S. to F. N. Thy Mafter Brown bath robbed me, 
444. any Perſon of the Name of Brown, if it be averred, that the Wordt 
= ownV. were ſpoken of him, may maintain an Action, although it be not averred, 
T Rol. Abr. that he was the Maſter of J. V. of whom the Words were ſpoken ; for 
79. 9 — not be intended, that F. V. had more than one Maſter of the Name 
of Brown. 


Cro. Jac. 24. In an Action upon the Caſe the Plaintiff declared, that the De- 


673 fendant publiſhed theſe Words of him, He is @ Thief. It was objected, 
—_ in order to arreſt Judgment, that the Words cannot be applied to the 
. Plaintiff more than to any other Perſon; it not being averred, that, at 
the Time of publiſhing them, there was a Colloquium concerning the 
Plaintiff. Judgment was given for the Plaintiff; and by the Court: It is 
ſufficient to aver, that the Words were publiſhed of the Plaintiff, and the 

Jury, by finding a Verdi& for the Plaintiff, have found that the Words 
were publiſhed of him, which helps the Caſe ; for otherwiſe, they would 

| have Bund the Defendant Guilty. 5 N | 
1 Rol. Abr. 25. If it be averred, that, in a Colloquium between the Plaintiff and 
q Defendant, the Defendant ſaid, Thou art a Thief, an Action lies, although 
2200-4 „ it be not averred, that the Words were ſpoken of or to the Plaintiff ; for, 
her best as they were ſpoken in a Colloquium between the Plaintiff and Defend- 
ant, it muſt be intended, that they were ſpoken to the Plaintiff. 4 
Cro. Jac, 26. In an Action upon the Caſe, the Plaintiff declared, that the De- 
241, fendant publiſhed theſe Words of him, being a Juſtice of the Peace, He 
Beaumond v. ſor Malice and Spleen did many Times wreft the Law, and pervert Juſtice, 


n ts ſerve his own Turn. It was objected, in order to arreſt Judgment, that 


it doth not with ſufficient Certainty appear, that the Words were publiſh- 

ed of the Plaintiff; it not being averred, that at the Time of publiſhing 

them there was a Colloquium concerning him. Judgment was given for 

the Plaintiff ; and by the Court: It is the uſual Courſe, and ſufficient, to 

aver, that the Wards were publiſhed af the Plaintiff. The Judgment was 

- afhrmed upon a Writ of Error. 5 85 5 

Cro. Jac. 27. If theſe Words are 1 in a Colloquium concerning J. S. 


777 Mr. Deceiver has deceived the Ning, J. S. may maintain an Action, if it 
— be averred, that, at the Time of publiſhing the Words, there. was ſuch 


1 Kol. Abr. Colloquium; and that he was, at that Time, one of the King's Receiv- 


ers; although it be not averred, that, at the Time of publiſhing. the 
Words, there was a Colloquium concerning his Office of Receiver; fox, 
as it is averied, that, at the Time of publiſhing the Words, he was one 
of the King's Receivers, it ſhall be intended, that they were publiſhed 
concerning his Office of Receiver, 3B 
28. As the Caſes are not reconcilable as to the Point, whether an Action 
lies for publiſhing diſgraceful Words of a Tradeſman concerning his Trade; 
unleſs it be averred, that, at the Time of publiſhing the Words, the Plain- 
tiff did exerciſe the Trade, it will be proper to mention the principal Caſes 


upon the Point. 2 


Fre. Eliz., 29. In one Caſe it was bolden to be ſufficient for the Plaintiff in ſuch 


V x * r . 2 . : 0 : 
3 Actions to aver, quod fatih merces ſer, pen magnum lempus. OS nt ys | 
| yer, * tut ERA 2 7852 Tze 20 . . 30. In 


Paſch. 34 
Shs. 1. 


uſe 


ere 


contrary, that the Plaintiff continued to be a Merchant. 


Trade. 


to not deal with him, he is a Cheat, be has cbeated all the Farmers at 


8. LL: A NI KK 

5 30. In another Caſe, wherein the Plaintiff in ſuch Action declared, Cro. Elit. 
gudd per multos annos jam retroactos fuit mercator, the Court doubted, 794- 
whether, as it is not preciſely alledged, it ſhould be intended from the - roi 
Words, per multos annos jam retroactos fuit mercator, it ſhould be intend- Tria. 42 
ed that the Plaintiff was a Merchant at the Time of publiſhing the Words. Eliz. = 
31. In another Caſe, wherein the Plaintiff in ſuch Action declared. that Yelv. 139. 
for five Years preceding the firſt Day of May he had exerciſed the Trade Tul! v. 
of a Draper, Judgment was rome for the Plaintiff. It was objected Un. 
upon a Writ of Error, that the Declaration 1s not good ; becauſe it is not Ce. NS. 


preciſely alledged, that, at the Time of publiſhing the Words, the Plain- 222. 


tiff was a Draper. The Judgment was affirmed ; and the Court agreed ;S. C. 


that the following Diſtinction taken by Yelverton was well founded; 
namely, that if an Action be brought by a Perſon in, an Office, which he 


holds during the King's Pleaſure, for Words which are diſgraceful to 
him in his Office, it muſt be expreſsly alledged, that the Plaintiff was in 


the Office, at the Time the Words were publiſhed; but that, if an 
Action be brought by a Perſon of a Profeſſion or Trade, for Words 
which are Diſgrace to him in his Profeſſion or Trade, it is ſufficient to 
aver, that he has for ſome Years paſt exerciſed the Profeſſion or Trade ; 


for it ſhall not be intended, that he has diſcontinued his Profeſſion or 


Trade. | 
32. In the laſt Cafe, the Cafe of Gardener v. Hopwood, Trin. 38 Els. 

was cited; in which it was holden to be ſufficient, for a Plaintiff in ſuch 

Action to aver in his Declaration, quod per multos annos jam retroa@tos 

artem merchandizandi exercuit. COS £5 

33. In another .Caſe, wherein the Plaintiff in ſuch Action declared, Cro. Car. 

guod per magnum tempus uſus fuit the Art of a Drover; the Declaration c,, 3 

was holden to be bad; becauſe it is not averred, that, at the Time of Malin. 


publiſhing the Words, the Plaintiff was a Drover. Mich. 8Car- 


Jon. 304. 
SG.. 


34. In another Caſe, wherein the Plaintiff in ſuch Action declared, that Sid 428. 


he had been a Merchant for the Space of twenty Years, without adding Drake v. 


the Words, laſt paft; the Declaration was holden to be good; and by 3 | 
the Court: It ſhall be intended, notwithſtanding there are Opinions to the ©, BY 


35. It is in the general true, that an Action does not lie for publiſhing Salk. 694. 


diſgraceful Words of a Tradeſman concerning his Trade; unleſs it af PI 
gate I'4. 


averred, that, at the Time of publiſhing the Words, there was 2 Collo- Lev. 115 
quium concerning his Trade. FVV 
6 | e 2 2 Lev. 62. Stra. 696, 1169. Ld. Raym, 1417. 


36. But if it appear from the Words pubiithed of a Tradeſman, that 1 Lev: «15; 
they were publiſhed concerning his 'I rade, it is not neceſſary to aver, that, 25% TY 
at the Time of publiſhing them, there was a Colloquium concerning his . Mod. 30k. 

575 | e 8 8 Stra. 696. 
1 ä | Er we - Ld. Raym. 1415 


37. If theſe Words are publiſhed of a Tradeſmen, Have a Care of bim, Lew 65 
E. Reeve v. 
a 0 88 4 | | H, {s 7 

and now he is come to cheat at F. an Action lies; although it be not ver- 


ted, that, at the Time of publiſhing them, there was a Colloquium con- 


. his Trade; it being apparent from the Words, that they were 


publiſſied concerning his Tra +. | 


238. If three Men have g 'n Evidence at a Trial, and J. S. ſoy 0 page 514 


them One of you three is per; ed, no Action lies, for, there is in theſe: Rol. Abr. 


07 Gay 34. Sens 


Words ſuch a total Want ot ertainty that it cannot be cufed _ 


Averment, 
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— 
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. „ L. N ae 8 
r Rol. Abr. 39. But if in a Converſation concerning fix Defendants to a Bill in 
75: Chancery, it be ſaid by F. S. Theſe Defendants are thoſe who helped 1 
2 murder J. N. every Defendant may maintain an Action; if it be averred, 


that, at the Time of ſpeaking the Words, there was ſuch Colloquium, 
and that he was one of the Defendants. _ F 
Cro. Jac. 40. No Action lies for faying to J N. You are as bad as your Wife, 
338 - avhen ſhe fiole my Cuſhion ; unleſs it be averred, that the Felony alluded 
2 to was committed. 1 „ on = 


Corn. 267. 41. So no Action lies for ſaying to F. S. You are as great a Rogue Sl 
Uptes Þ. J. N. who ſtole Quilts, except it is averred, that J. N. did ſteal Quilts, 
Fin fold. . LE = 1 a 


Cro. Jac, 42. It has been holden, that no Action lies for publiſhing theſe Words 


687. of J. S. He is as arrant a oC as any in England, unleſs it be averred, 


Feſter v. that there is a Thief in England. 


Browning, 
Hutt. 73. 


Sid. . 43. But this Caſe does not ſeem to be Law for it is laid down in 


Dacy v. another Caſe, that if theſe Words are ſpoken to J. V. As ſure as God 


Clinch. governs the World, or King James this Kingdom, you are a Thief, an Action 
lies; although it be not averred, that God governs the World, or King 
James this Kingdom; becauſe a Thing ſo apparent as either of theſe is 

need no be ayerred. I. Hp | 5 
Lev. 66. 44. If J. V. have publiſhed theſe Words, J. S. ſays I am a perfured 
Orten v. Rogue, he is a perjured Rogue as well as J. J. S. may maintain an Action, 
Fuller. without averring, that the Defendant is a perjured Rogue; for the Words 
as well as I, amount to a Confeſſion of his being fo 00. 
Comb. 247. . 45: If theſe Words are publiſhed of J. N. He robbed the Hockley 
Smithy. Butcher, there is no Neceſſity to aver, in the Declaration in an Action 
Williams. brought by J. N. that there was a Hockley Butcher; for the Words them- 
| ſelves imply that there was. | | 


Hob. 126. 46. It is not neceſſary to aver, what the Meaning of Words publiſhed 


Anon. ina foreign Language is in Engliſh ; it being the Duty of the Judge, be- 
fore whom the Gaul: is tried, to inform himſelf of this from thoſe who 
underſtand it. bet „ 85 e 
1 Rol. Abr. 47. It is not neceſſary to aſcertain the Meaning of ſuch En liſh Words, 


86. pl. 1. as have a local Signification, by an Averiaent ; for it is to be preſumes, 


that the Judge, before whom the Cauſe is tried, does underſtand the 
Meaning of ſuch Engliſh Words; and, if he do not, it may be learned 
irom-the Winefles, s, 7 FFC 


page 515 3. In what Caſes, a Colloquium is neceſſary, 


48. A Colloquium is a Converſation, which was had at the Time of 

- publiſhing the Words for which an Action is brought. . 

449. It is in the general true, that an Action does not lie for Words, on 
Account of their being di'graceful to a Perſon in his Office, Profeſſion, 

or Trade ; unleſs it be averred, that, at the Time of publiſhing the 

Words, there was a Colloquium, concerning the Office, Profeſſion, or 

| Trade of the Plaintiff” _ | | Fel Rs Ns 
28aund. 30). 50. In an Action upon the Caſe the Plaintiff declared, that he was a 
Todd v. Haſ-Draper, and that he gained his Living by buying and ſelling Cloths 
tings, and other Goods; and that the Defendant, intending to flander the 
Plaintiff in his good Name and Credit, ſpoke theſe Words to him, You 

are a cheating Felluww, and keep a falſe Book ; and1 will prove it. It was 

objected, in order to arreſt Judgment, that it is not averred, that, at the 

Time of ſpeaking the Words, there was a Colloquium concerning the 
Plaintiff, or concerning his Dealing by way of buying and felling ; and 

3 | Pe Xn 8 conſe · 


8 IL. 1 N f - 
conſequently, that the Words are not diſgraceful to him in his Trade. 


= 
RN 

ed. 51. In an Action upon the Caſe the Plaintiff declared, that he was a Salk. 694. 
5 Trader; and that the Deſendant ſpoke theſe Words to him, Dou are a5 Mod. 398. 


Cheat, and have been a Cheat for divers Tears. Upon the firſt Motion ins © 
an Arreſt of Judgment, Holt, Ch. J. was of Opinion; that, as the Words 
muſt be underſtood of the Plaintiff 's Way of living, it was not neceflary to 
aver, that, at the Time of publiſhing them, there was a Colloquium con- 
cerning the Trade of the Plaintiff ; bur he afterwards changed his Opinion, 
and Judgment was arreſted. © 8 
52. It was holden, that an Action did not lie for ſpeaking theſe Words to Stra. 1169. 
the Plaintiff, Tou cheated the Lawyer of his Linen, and ſtood Bad to your * 
Daughter to make it up with him ; you cheat every Body; you cheated me of mY 
a Sheet; you cheated Mr. Saunders, and I will let him knoaw it; becauſe it 
is not averred, that, at the Time of publiſhing the Words, there was a 
Colloquium concerning the Trade of the Plaintiff, ; | 
53. In an Action upon the Caſe the Plaintiff declared, that the Defen-14, Raym. 
dant ſpoke theſe Words to him, Jou are a cheating old Rogue, and have 147. 
cheated the Fatherleſs and Widew, Judgment was arreſted ; becauſe it is Ladwell v. 
not averred, that at the Time of publiſhing the Words there was a Collo-***: 
quium concerning the Trade of the Plaintiff, 5 TS: 
54. But if an Action be brought for Words, on Account of their being 
_ diſgraceful to a Perſon in his Office, Profeſſion, or Trade, and it appears 
from the Words themſelves, that they are diſgraceful to the Plaintiff in his 
Office, Profeſſion, or Trade, the Action lies; although it be not averred, 
that, at the Time of publiſhing the Words, there was a Colloquium con- 
cerning the Office, Profeſſion or Trade of the Plaintiff. 
65. In an Action upon the Caſe the Plaintiff declared, that the Defendant 1 Lev. 280. 
_ publiſhed theſe Words of him, being a Juſtice of the Peace, He is à for- 8 
ſworn Fuſlice, and not fit to ſet upon the Bench. Upon a Motion in Arreſt goed. 
of judgment it was faid, that it is not averred, that, at the Time of pub- 
liſhing the Words, there was a Colloquium concerning the Office of the 
Plaintiff as a Juſtice of the Peace. Judgment was given for the Plaintiff ; 
and by the Court: Such Averment is not neceſſary ; it appearing from the 
Words themſelves, that they were publiſhed concerning his Office, as a 
Juſtice of the Peace. 1 | | 


56. An Action lies for publiſhing theſe Words of a Doctor of Phyfic, He 1Rot-Abr.g4. 


is no Scholar; although it be not averred, that at the Time of publiſhing 65-472) - 


the Words, there was a Colloquium concerning his Profeſſion ; becauſe no Cro Car. 270. 


Man can be a good Phyſician, unleſs he be a Scholar. S. C. 
57. If theſe Words are publiſhed of a Tradeſman, Have a Care of him, 2 Lev. 64. 
and do not deal with him; he is a Cheat, and will cheat you; he has cheat Reeve v. 
ed all the Farmers at Epping, and noaube is come to cheat Hatfield, an Action Helgate. 
lies ; although it be not averred, that, at the Time of publiſhing the Words, 

there wasa Colloquium concerning the Plaintiff; it being apparent from the 

Words themſelves, that they were publiſhed concerning his Trade. 

58. In an Action upon the Caſe the Plaintiff declared, that he is a Ld. Raym. 
Brewer, and has always paid his Debts to the full, without any com- 1480. 
pounding ; and that the Defendant, intending to bring the Plaintiff 9%, ” 
into Difcredit, publiſhed the following Words of him, He is a ſorry 
pitiful Fellow, and a Rogue ; he compounded his Debts at Pes. Shillings 
in the Pound. Upon a Demurrer it was argued, that, the Words are not 


actionable; becauſe it is not averred, that, at the Time of publiſhing 
them, there was a Colloquium concerning the Trade of the * 
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3. L 1 * U K K. 
Judgment was given for the Plaintiff; and by the Court: As the pubſiſi- 
ing of ſuch Words of a Tradeſman muſt greatly leſſen his Credit, they muſt 


be very prejudicial to him. 


f 4. What is the Uſe of an Inuendo. 


2 Rep. 1. 59. Nothing, which would otherwiſe remain uncertain, can be reduced 


Fame! to Ceriainty by an Inuendo; for the Word Inuendo, which means the 
fame as the Word aforeſaid, can only refer to lomething that is before 
certain. | | | | 


| Cro.Car.443- Go. No Ifſue can be joined upon the Truth of Words, which are con- 
| 8 tained under an Inuendo; becauſe ſuch Words are never an expreſs Aver- 
Wee -- Edt. | On . „ : 


* 


4 Rep. 19, 61. If it be averrod, in the Declaration in an Action upon the Caſe, that 
the Defendant publiſhed theſe Words, One of the Servants of J. S. inu- 
endo J. M. a Servant of J. S. is a Thief, the Action does not lie; for as 


*Pageg161t is not averred, that the * Words were publiſhed of J. M. or that there 


was, at the Time of publiſhing them, a Colloquium concerning him, it 

ſhall not be collected from the Inuendo, that he was the Perſon intended 

by the Publiſher. ,  _ 8 . 
4 Rep. 20. 62. If it be averred, in the Declaration in an an Action upon the Cafe, 


Barbam's that the Defendant publiſhed theſe Words of J. N. He did burn my Barn, 


Caſe. inuendo @ Barn with Corn in it, the Action does not lie; becauſe the 

Words, He did burn my Barn, are not actionable; it not being Felony to 
burn a Barn. which has no Corn in it, unlefs it be Parcel of a Manſion - houſe, 

and what is contained under the Inuendo ſhall not make them ſo, 

6z3. An AQtion would, perhaps, at this Day lie, for Words which im- 

port a Charge of having burned a Barn, although the burning be not Felo- 

ny: But, be that as it may, this Caſe applies ſtrongly to the Point for 

i Which it is adduced ; namely, that, as the Barn does not appear, without 
the Help ofthe Inuendo, to have been a Barn with Corn in it, it ſhall not 

| be from thence collected, that it was ſuch Barn. | | 

1 Rol. Abr. 64. If it beaverred, in the Declaration in an Action. upon the Caſe, that 

82. pl. 1. the Defendant publiſhed theſe Words of FJ. S. He hath ferſworn bimſelf, 

inuendo before the Juſtice of Aſſize, the Action does not lie; in as much 

as, it does not appear, without the Help of the [nuendo, that the Publiſher 

intended a forſwearing before the Juſtice of Afſize.  ' 

Rol. Abr. 65. But if be averred, in the Declaration in an Action upon the Caſe, 
73. that the Defendant ſpoke theſe Words to the Plaintiff, Thou, inuendo the 

Burgeſs v. Plaintiff, art a Thief, the Action lies; becauſe it appears plainly, and with- 
12 17. Out the 4 a4 of the Inuendo, that the Plaintiff was the Perſon intended by 

the Speaker. EE | TS | 
Oro. Eliz. 66. le has been holden, that an Action lies for publiſhing theſe Words of 

w_ „ the Plaintiff, He avas perjured in his Anſwer in the Star- Chamber, invendo 
Hill, in a certain Bill exhibited there by the Plaintiff ; although it be impoſſi- 

1 Rol. Abr. ble, as ſuch Bill was never exhibited upon Oath, that J. S. could be per- 


82, pl. 1. 


LED jured in exhibiting it; and by the Court: As the Words are aQtionable, 
without the Help of the Inuendo, that is void, and ought not to be re - 


| garded. | | 

5 5. What may be pleaded in Juſtification of Words. 
Rol. Abr. 67. If an AQtion be brought for calling the Plaintiff Thief, the Defend-. 
87. ant may plead in his Juſtification, that the Plaintiff has been guilty of a 


C FFF ton FTrtain Theft. | | | N | 
„l. FR ; > = 


18 


of having committed a Felony, and the charging of him in a judicial Way 4 
with having been guilty thereof: But common Fame is not a Juflification Hob. 82. 


BS S8 N D E K. 


68. If # the Words, for the Publication of which an AQ „Bro. Action 


No §. ire perqures Man, the Defendant way plead in hi in his hatch, that of the Caſe 
F. was perjured In a certain Cauſe. Trog. 


69. It Is faid to have been agreed by the Court, in an Action fob a Libel, Ante Vol. 3. 
har where flanderous Words are in Writing, the- Truth of the Charge 495 Rex v. 


thereby imported can no more be juſtified in an Action upon the Caſe, than ener th 
in a criminal Proſecution. But no other Caſe is to be met with, wherein 8 
the Doctrine of this Caſe is adhered to. Geo. Ti 
o. In an Action for publiſhing theſe Words of the Plaintif, He 4; Hob. FRY 

Thief, the Defendant pleaded, that the Plaintiff kad been guilty of ſtealing Cuddingren 
ſomething. The Plaintiff replied, that after the Felony and before the Pub-"* IO 
cation of the Words, he had been pardoned by a general Pardon. Upon 
a Demurrer, this Replication was holden to be good; in as much as the 
Guilt, as well as Puniſhment, is taken away by the Pardon. It was like- 
wiſe holden, that it makes no Difference in ſuch Caſe, whether it was 2 
general Pardon, or a ſpecial Pardon, of which the Defendant might have 
been ignorant ; for that very: Perſon, who publiſhes landerous Words, 
does it at his Peril. 

71. If the Plaintiff reply to a Plea of Juſtification, a general Pardon, it is Raym. 23. 
incumbent upon him to ſhew, that he 1 is not within any of the Exceptions Harris's 
therein contained. Caſe, 


72. In an Action for publiſhing theſe Words of the Plaintiff, He Pole * Page 517 


ou, out of my Chamber, the Defendant pleaded, that he had loſt Plate Cro. Car. 52. 
out of his Chamber; and that. ſuſpecting the Plaintiff to have ſtolen it, he Tewel v. 
did publiſh the Words. The Plea was upon a Demurrer holden to be bad ; Flenkert, 
and by the Court: Sufpicion is not a ſufficient Juſtification for the Publica- 


tion of ſlanderous Words. 
T4; Common Fame will juſtify the arreſting of a Perſon upon noe? I _ Abr. 


185 Buſy. Child, 


oe ſuch — in an extrajudicial W * - A 857 Cro. Eliz. 
* 2 8. 
kat 13. 


27 The preciſe Words, and dale hem, f for the Publication of which 4Rep. 13,14. | 


— 


Billingham 
V. e. 


5 OP Abr. | 


76 If the Plaintiff; in an Action upon the 1 that * he. 5 Fo Ss 
was of good Fame and Reputation, the Defendant publiſhed theſe WordsS:rachy* %; 
of her, She is a common Whore, and the Defendant plead, that at the! Time Caſe, 


ol publiſhing the Words the Plaintiff was not of good Fame or Reputation; 


the Plea. is bad; in as much as, it is no Anſwer to the Words, and does only 
go to what is alledged by way of Inducement, which required no Anſwer. 
77. If it be averred in the Declaration in an Action upon the Caſe, that 2 Rol. Rep. - 
the. Defendant publiſhed certain Words of the Plaintiff, it is not a gend. Fa wy 
ings, 


Juſtification for the Defendant to plead that he heard another publiſh the 


Words, gue eft eadem : For it can never be the lame ung to publiſh 


Words and to bear them publiſhed. _ 
78. If it be averred, in the Declaration in an AQion' upon the Cafe, that? Rol. Rep. 


the Defendant publiſhed theſe Words of the Plaintiff, He is a Thief and hath ia Here, 


Holen 20 l. and the Pefendant plead, that the Plaintiff did teal two Pu! lets, Hide u. 


this is not a good Juſtification; it being no Anſwer to the Words. 


79. In an Action for ſpeaking theſe Words to the Plaintiff, Thou 72 liz, 


Played the Thief, for ho 195 Holen my Cloth and balfa Yar 4 of Felvet, the 8. 


Vor. IV. Oo Def- ident 1 
| rings, 


| Sd LH A WE BK --- 
Defendant juſtified the ſpeaking of theſe Words, Thou haſt flolen Part if 
the Velvet delivered toyou. The Juſtification was holden to be bad; he. 
cauſe it only goes to Part of the Wot ds, | nd ko 
Cro. Jae. 80. If the Words, for publithing of which an Action is brought, charge 
558. a Tradeſman with having been a Bankrupt upon the firſt Day of April i) 
Ja. and the Defendant plead, that the Plaintiff was a Bankrupt upon the 
firſt Day of April 15 Fa. and that therefore he publiſhed the Words, the 
Plea is bad: Becauſe it is not averred, that the Plaintiff continued a Bank- 
rupt to the Time of publiſhing the Words; for he might afterwards rech. 
| ver his Credit in Trade. N 3 „ | 
4 Rep. 13, 81. If any other Words were publiſhed, at the Time, the Words, 
| e 8 which are contained in the Plaintiff s Declaration were publiſhed, or if any 
** ar. Circumſtance attend the Publication of thoſe Words, which would render 
them not actionable, the Defendant may in his Plea avail him thereof. 
4 82. In an Action for ſpeaking theſe Words to the Plaintiff, You are a 
14. Cem. Murderer, the Defendant pleaded, that, in a Converſation with the Plain- 
well's Caſe. tiff concerning Poaching, the Plaintiff confeſſed he had killed a great Num- 
ber of Hares ; and that thereupon he ſaid to him, You are a Murderer, 
inuendo à Murderer of Hares, The Plea was holden to be good; and by 
the Court: As this Plea doth confeſs and juſtify the Words, it would be 
| unreaſonable, to confine the Defendant to the general Iſſue. | 
page 518 * 83. The Publication of ſlanderous Words, for which an Action would 
in the general lie, may in certain Caſes be juſtified, although the Words 
are falſe. : Jong | e 1 
84. The Publication of Words, which import the Charge of a Crime, 
may notwithſtanding the Falſity of them be juſtified, if they have been only 


—— — ” 


Cro. Eliz. 
230, 248. . N : 
Hob. bn. publiſhed in a Courle of Juſtice. 
Hutt. 113. 5 | 

i Roll. Abr. 43. 4 Co. 14. b. 18. a. Ante 499. 


Cro. Jae. go. 85. A Barriſter may juſtify the ſpeaking of flanderous Words, in 
1 Rol. Abr. pleading his Client's Cauſe, although the Words are fale ; it being his 
1 462. Duty to ſpeak for his Client; and it being likewiſe in a Courſe of 
Ante 498. Juſtice. | V 1 N . | | 
Cro. Eliz. 86. A Witneſs may juſtify the ſpeaking of ſlanderous Words in giving 
230. his Evidence which are falſe, this being in a Couiſe of Juſtice. | 
Bucſley v. | ; Ng 0 l 3 
Mood. | | Ts EOS Es | | 
Ms. Rep. 87 A Complaint having been made by the Plaintiff againſt the Defend- 
Aſtley v. ant in the Court of King's Bench, he exhibited an Affidavit, wherein he 
Young. charged the Plaintiff with having ſworn falſly againſt him. An Action being 
Te 2 1 thereupon brought, the Defendant pleaded in his Juſtification, that the 
* en ee Words ſuggeſted to be libellous, were contained in an Affidavit made in 

his Defence, againſt the Complaint in this Court, and in Anſwer to an 
Affidavit made by the Plaintiff. The Queſtion upon a Demurrer to. this 
Plea was, whether it were a good Plea ? All the Juſtices were clearly of 
Opinion that it was; and by Lord Mansfield, Ch. J. if the denying in one 
Aſſida vit of what is ſworn in another ſhould be deemed a Libel, Actions 
for Libels would be endleſs ; for an Action might be brought in every Caſe, 
wherein there are contradictory Affidavits. Witneſſes mult be at Liberty 
to contradict each other; nor is there any Neceſſity for an Action in ſuch 
Caſe; for if ſlanderous Words, which are immaterial, are contained in an 
Affidavit, the Court has Power to do complete Juſtice to the Party injured, 
not only by ordering a Satisfaction to be made, but likewiſe by ordering the 
ſlanderous Words to be expunged. | a 


in Evidence, in Mitigation of Damages, upon the Plea of Not guilty: 


Words of J. S. He is a Pander; for a Pander may be puniſhed in a Spi- Shirley, 


_- ritual Court. | 


$8 LAN M Em 
38. If a Preacher, without an Intent to ſlander, recite a ſlanderous Sto- Cro. Jac. gr+ 


| Caſe. 1 Rol, 
„ + 7 : br. 87. 
89. Heretofore the Truth of the Charge imported by the Words, for wi e 


the Publication of which an Action was brought, was allowed to be given Underweid 
v. Parks. 


ty in his Sermon, which is falſe, the doing of this may be juſtified. SGreenwred's 


But at a Meeting of all the Judges it was agreed, not to allow this to 


be done for th ame: becauſe, unlels the Truth of the Charge 
mported by the Words 1s ; pleaded in Juſtification, the Plaintiff cannot 


come prepared to Ihew the Fall thereot, 


(T) Jn what Kinds of Slanderous TUozds Spi⸗ 
ritual Courts have Juriſdittion, 
I, LTHO UGH | Sa Action upon the Caſe for the Publication of 
| Words, does not lie, unleſs the Words are in themſelves action- 
able, or ſome ſpecial Damage has been received from them, the Party of 
whom they have been publiſhed is not in all other Caſes without Redreſs ; 
for, if Words amount to a Spiritual Defamation, a Suit may be inſtituted 
in a Spiritual Court. 


2. No Words amount to a Spiritual Defamation ; unleſs they import Agilk. 692 


Charge of an Offence, which is conuſable in a Spiritual Court. Cexiter v. 
| | | Parſ:ns. 


2 Lev. 49. 2 Rol. Abr. 296. Sid. 393. Salk. 548. Stra. 946. 


C 3. It follows, that if no Suit can be inſtituted in a Spiritual Court for*Pageg19 


the Offence of which the Words import a Charge, none can be inſtituted 4 aun 20, 
| „ | od. 115. 


for the Words. | | 11 Mod. 140, 


| | 208, 
4. A Suit may be inſtituted in a Spiritual Court for publiſhing theſe 4 Rep. 17. 
Words of F. S. He is an Aleretick ; Hereſy being puniſhable in ſuch Co. Jac. 787. 


Court. | | 
5. It has been holden, that a Suit may be inſtituted in a Spiritual Court 3 Lev. 17. 


for publiſhing theſe Words of a Clergyman, He preacheth nothing but Lies Crunden v. 


and Malice ; becauſe the Queſtion, whether a Clergyman have diſcharged Walden, 


his Duty properly, is fit to be tried in ſuch Court. 


6. In a ſubſequent Caſe, wherein a Suit was inſtituted in a Spiritual 11 Mod.1 40, 
Court for publiſhing theſe Words of a Clergyman, He is an impudent og Dong 
norant Blockhead ; his Spiritual Advice is not fit to be followed ; he is not fit galk. 693. 


to adminiſter the Sacrament, it was ſaid, in ſhewing Cauſe againſt a Rule 


to ſhew Cauſe why a Writ of Prohibition ſhould not be awarded, that 


theſe Words reflected upon him in his Profeſſion, and the Authority of 
the preceding Caſe was relied upon. A Prohibition was awarded ; and by 
Holt Ch. J. Although theſe Words do reflect upon a Clergyman in his Pro- 
feſſion, they do not charge him with any Thing which is puniſhable in a 
Spiritual Court. 5 


7. A Suit may be inſtituted in a Spiritual Court for publiſhing theſe® OG 


3. So it may for publiſhing theſe Words of a Woman, She is a Bawd ; Cro. Car. 


| becauſe a Bawd is puniſ|:able in a Spiritual Court, 229. | 
| =. | Ds | : Hollin gſbead's Caſe, 18. 261. 


' Oo 2 9. So 
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3 Stra. 471, 


298. Motan 


„ M REE: 
1 Freem. 9. So it may for publiſhing theſe Words of J. NM. He is an Adulterer; 


3 for Agultery is puniſhable in a Spiritual Court. 


3 Lev. | 
Salk; 692) 10. So it may for publiſhing theſe Words of * 8. He is a : Whoremo er; 


Smithy, Fornication being puniſhable 1 in a 3 Court. 


M cod. 

Cro. Jac. 323. 3 Lev. 350. 

a 11. It has been holden; that it is not a Spiritual Defamation to publiſh 

111. _ theſe Words of a Woman, She is a Whore ; for that, unleſs ſhe be at the 
Eaton v. ſame Time charged with ſome Act of! Incontinency, the Words are to be 

A) laff, Paſch. 

4 Car. conſidered as Words of Heat. 

Sid. 433. 3 85 - 
Sid 404. 12. But in the Caſe of Mellett v. Herbert, which is ſaid to have been 


Mellet v. determined upon conſidering all the Caſes, it is laid down that a Suit may” 


mo wy t, Hil. be inſtituted ! in a Spiritual Court, for calling a Woman Whore. 


2 Lev. 63. 13. A few Yours afier it was again holden, and upon vat Confiders- 


Betniff v. tion, after two Argumentsat the Bar, that the Publication of theſe Words 


rp ps TS of a Woman, She is a Whore, is a Spiritual Defamation ; for that ſuch 


1 Ventr. 220. Words, which render a Woman liable to ſuffer public Penance, ought not | 
to be conſidered as Words of Heat. 


Salk. 696. 14. The Doctrine of the two laſt Caſes, having been frequently recog- 


Graves v. niſed, it is now ſettled, that a Suit may be nee in a Spiritual Court, 


| Nee | for calling a Woman Whore. 
3 Lev. 
Salk; 693: | 
Carth. 498. 15. A Suit may be inſtituted i ina 4 Court for any Words, which 
nth are tantamount to the calling of a Woman Whore, as wot” as for calling 
mi 


her WY. bore. 


545, 555- 

2 Lev. 66. 16. If theſ: Words are oubli ſhed of a married Man, He is a ; Cuckold, 
Toeſer v. he cannot maintain a Suit in a Spiritual Court, ww his Wife join in it; 
Davis. becauſe ſhe only is defamed by the Words. 


_ 698.1 17. But if theſe Words have been publiſhed of a married Man, He is a 
mi . 


Mittal, he may inſtitute a Suit in a Spiritual Court, without his Wife 
Wood. 


joining in it; in as much as, the Words imply his having conſented, or at 
leaſt his having been privy, to the Adultery of his Wife. N 
Page 620 * 18. A Wife may inſtitute a Suit in a Spiritual Court, without her 
2 Rol. Abr. Huſband joining | in it, for Words which import the Charge of her having 
pho inc been guilty of Adultery ; becauſe the is able to do Penance for this | 
10 Mod. 64. Offence. 


3 Lev. 119, 19. It has been holden, that if 4. ſay to B. the Son of c. You ares 


| * 5 Son of a Whore, the Son or Mother may either of them inſtitute a Suit 


in a Spiritual Court. 
tr Mod.113. 20. But in another Caſe i it was holden, that only the Mother can inſti- 


_ Heſtins v. tute 2 Suit in a Spiritual Court for Words publiſhed of her Son, which are 


res. tantamount to calling him e becauſe ſuch Words are not defame- 


tary to the bon. 


@) Jn 


would lie for the Word Thief. 


in the Libel exhibited in a Spiritual Court, if it be ſuggeſted to a Tem- 295. 


I. „ N BD BE 


(oi) In what Caſes, a Prohibition lies to a Suit 


ima Spiritual Court foꝛ Moꝛds. 


1. Where actionable Words are eoupled with Words which are a Spiritual 


Defamation. | 7 


1, TF Words, for which an Action would lie, are coupled with Words, 4 Rep. 20. 
which are a Spiritual Defamation, and a Suit is inſtituted in a Spi- Palmer v. 
ritual Court for the whole Words, a Prohibition lies. It would be vex- Tepe. 
atious to proceed both in a Spiritual and in a Temporal Court; and the Fitz, N. B. 
injured Perſon, if he means to have Satisfaction for the Damage ſuſtained, Comb. 391. 
muſt proceed by an Action in a Temporal Court, the Proceedings in a Spi- Carth. 213. 


ritual Court being only pro ſalute anime. 


2. If a Suit be inſtituted in a Spiritual Court for publiſhing theſe Words 12 Mod.248. 


of a Woman, She is a pockey Whore, a Prohibition lies; for as theſe Vbitſield v. 
Words import a Charge of her having the Great Pox, as well as being a vel. 
Waore, an Action would lie. ä | 

3. A Prohibition lies to a Suit in a Spiritual Court for publiſhing theſe ,.., 
Words of a Woman, She is a Whore and a Thief; becauſe an Action 2%. 

| | Herbert. 


4. So it does for publiſhing theſe Words of a Woman, She is a IWWhereSalk. $52. 
and keeps a Bawdy-Houſe, becauſe an Action would lie for the latter 


Words. | | 


5. Although only Words which are a Spiritual Defamation are contained 2 Rol. how: 
utler 


v. Bartlett. 


Rigault. 


poral Court, having Power to award a Prohibition, that other Words for 


- which an Action would lie, were coupled with thoſe contained in the Li- 


bel, a Prohibition lies. 


2. Where a Temporal Damage has been received from Words, which are 
| a Spiritual Detamation. | | 


6. If it be ſuggeſted to a Temporal Court, having Power to award a 
Prohibition, that a Temporal Damage has been received from Words which 


are a Spiritual Defamation, a Prohibition lies, | 
7. A Servant to the Abbot of St. Albans had, by the Direction of4 Rep. 29, 


almer a 


his Maſter, prevailed upon a married Woman to come to his Maſter's 23 7e. 


Chamber. As ſoon as the Abbot was alone with her, he began to find 
Fault with the Meanneſs of her Dreſs. The Woman anſwered, that her 


| Dreſs was as good, as her Huſband could afford to buy for her. Upon 


this he told her, well knowing what Women ſet their Hearts upon, that 


if ſhe would ſubmit to his Will, ſhe ſhould go as well dreſſed as any 
Woman in the Pariſh. As ſhe would not comply with the Propoſal, he - 
after aſſaulting her and making an Attempt to lie with her by Force, 


which did not ſucceed, locked her up in his Chamber, * hoping at“ Page 521 
another Time to accompliſh his Deſign. The Huſband being informed 
of all which had paſſed, ſpoke publickly of the Abbots Behavior to 


his Wife, and threatened to bring an Action for the falſe Impriſon- 
ment. Hereupon the Abbot, intending to add Oppreſſion to Injury, 
inſtituted a Suit againſt the Huſband, in a Spiritual Court, for faying he 
| had ſolicited his Wife's Chaſtity, The whole Matter being diſcloſed to 


a tem- 
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2 Rol. Abr. 295. Ld. Raym. 809, 


Galizard v. 


FCC | 
a temporal Court having Power to award a Prohibition, a Prohibition was 
awarded; the Court being of Opinion, that as the Spiritual Defamation 
was coupled with the Aſſault upon and Impriſonment of the Wife, for 
which an Action would lie, it was not proper that the Suit in the Spiritual 
Court ſhould proceed. Es | 


Sid. 214. 8. A Prohibition lies to a Suit in a Spiritual Court, .for publiſhing theſe 

| Boysv. Beys. Words of a Woman, who has a Right to enjoy an Eſtate ſhe is in the Poſ- 

22 14 ſeſſion of ſo long as ſhe lives chaſte, She is a Whore ; for as ſhe may, by 
134. Reaſon thereof, be brought into Danger of loſing the Eſtate, an AQion 


would lie. | | | EE, 
3 Rol. Abr. 9. If a Suit be inftituted in a Spiritual Court for publiſhing theſe 


36. Words of a Woman, who lives in London, She is a Whore, a Prohibition 
| 2 lies; becauſe, as, by a Cuſtom of that City, a Whore is liable to be 


Comb. 138. carted, an Action would lie. „ OE 
Lutw. 1039. 10. It was formerly holden, that a Prohibition did not lie to a Suit in a 
Heublen v. Spiritual Court for publiſhing. Words of a Woman, who lives in London, 
Miller. which import a Charge of Incontinence ; for that only the Word Whore is 
Oro. Car. within the Cuſtom. . h Ip | SI 
339. 3 . | 
Sid, 248. | : SEP ET 35 | 5 
Stra. 86 8. 11. But it has been ſince holden, that the Word S rumpet is within the 
C:okev. Cuſtom, and conſequently that a Prohibition lies to a Suit in a Spiritual 
i 3 Court, for publiſhing theſe Words of a Woman, wno lives in London, 
Mod. 115: She is @ Strumpet. | a 8! 585 

Stra. 471. 12. A Prohibition lies to a Suit in a Spiritual Court for calling the 
e! V- Huſband of a Woman, who lives in London, Cuchold; for, as calling him 
Bb. 846. 8 is tantamount to calling her More, the Word is within the 

_ Cuſtom. _ | | 2 3 | 5 
4 Rep. 17- 13. If a Suit be inſtituted in a Spiritual Court for publiſhing theſe Words 

of a Clergyman, He is an Heretick, if by Reaſon thereof he loſt a Bene- 

fice, to which he was about to be preſented, a Prohibition lies, becauſe an 

Action would lie; the Lofs of the Benefice being a temporal Damage. 
1 Rol. Abr. 14. A Prohibition lies to a Suit in a Spiritual Court for publiſhing theſe 
. ::y, Words of a Woman, She hada Baſtard by J. S. if by Reaſon thereof ſhe 
Gardiner, loft a Marriage with J. N becauſe an Action would lie for the Loſs of the 
4 Rep. 16. Marriage. N 8 | N 
Cro. Jac. 162. | 


| 15. So it does to a Suit in a Spiritual Court for publiſhing theſe Words 
1 Rol. Abr. of J. S. He is a Whoremaſter, if by Reaſon thereof he loſt a Marriage 
. thee v With 4 D. for the Loſs of a Marriage is as great a Damage to a Man as to 
atthew v. | | | | 
Creſs. a Woman, | | 
Cro. Jac. 323, | 1 
422. Latch 118. Cro. Car. 269. 


4 Rep. 41. 16. If a Suit have been carried on in a Spiritual Court for a Spiritual 
| Defamation, and the Defendant, after agreeing to commute the Penance 
to which he has been ſentenced, by paying a Sum of Money to the Party 
defamed, refuſe to pay the Money, a Prohibition does not lie to a Suit 
in that Court, for compelling him to pay it. | 


3. Where the Words, which are a Spiritual Defamation, import a Charge 
| of an Offence not conuſable in a Spiritual Court. | 


17. As only Words, which import the Charge of an Offence which is 
conuſable in a Spiritual Covit, are a Spiritual Defamation, a Prohibition 
lies to a Suit in a Spiritual Court for Words which do not import ſuch 
Charge, The Prohibition is in this Caſe founded upcn that e 

| Ce e Power, 


8 L A 


power, which the King's ſuperior Temporal Courts have, to prohibit “Page 82 
all other Courts, Spiritual as well as "Temporal, from proceeding in a a | 
Cauſe, which is not within their Juriſdiction. | ol 

18. If a Suit be inſtituted in a Spiritual Court for publiſhing theſe Words 2 Lev. 49 


of a Clergyman, He is a Fool, an Aſs, or @ Gooſe, a Prohibition lies ; the Newman v 


Words being Words of Heat. Ee Ringerby, 


19. So if a Suit be inſtituted, for publiſhing theſe Words of a Clergy- Salk. 692. 
man, He is a Dunce and a Blockhea4; I wonder the Biſhop would ordain Coxiter v. 
ſuch a Fellow ; he deſerves to have his Gown. pulled over his Ears ; . _ 
Prohibition lies; for a Clergyman is no more puniſhable in ſuch Court, 26. ny 
becauſe he is a Dunce and a Blockbead, than another Man. It being faid, 

in this Caſe, that a Clergyman may be deprived of his Benefice for want 

of Learning, Roll, Ch. J. anſwered, if that ſhould be the Caſe, he muſt 

bring an Action at Law, Deprivation of a Benefice being a Temporal Da- 

mage. | . | | | | 

Tos So if a Suit be inſtituted, for ſpeaking theſe Words to a Clergyman, Stra. 946. 


Dou are an old Rogue and a Raſcal, and a contemptible Fellaw, and hated H*(z1 ave 
and deſpiſed by every Body, a Prohibition lies; the Words not being 59 


Spiritual Defamation. 


21. A Prohibition lies to a Suit in a Spiritual Court for publiſhing theſe g. 548 


| Words of J. S. He is a Knave; becauſe the being a Knave does not make Hains 
a Perſon liable to any Lecleſiaſtica! Cenſure. | 


| Caſe. 
2 Rol. Abr. 206, Sid. 293. 
22. Theſe Words, He tis as great a Rogue as ever Was hanged, and de-"'Mod.112, 
ſerves hanging more than Doctor Pinis, were holden to be no Spiritual De- 3 v. 


famation; and a Prohibition was granted to a Suit in a Spiritual Court for 


| prong ow. 7 | 5 | 
23. A Prohibition lies to a Suit in a Spiritual Court for calling a Manz Rol. Abr. 
Drunkard ; Drunkenneſs not being puniſhable in a Spiritual Court. 296. Haynes 


v. Poynter. 


24. If a Suit be inſtituted in a Spiritual Court, for calling a Woman 2 Rol. Abr. 
296, | 


© Duean, a Prohibition lies; in as much as, the Meani ? 
Puean, : ; much as eaning of the Word Quean 750: Men; 


is not well aſcertained, and it is moreover a Word ot Heat. „ Sevens 
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MUGGLING conſiſts in the 1 on . or in the carrying 
= from the Shore, of Goods, Wares, or Merchandize, for which the 
Duty has not been paid, or of Goods of which the Importation or 
Exportation is prohibited. 
This Offence is productive of various Miſchiefs t to Society. The pub- 
lick Revenue is thereby leſſened; the fair Trader is injured; and the Na- 
tion impoveriſhed : Rival, and perhaps hoſtile, States are thereby en- 
riched; and the Perſons. guilty thereof, being hardened by a Courſe of 
Diſobedience to, and Defiance of, Late, become at laſt ſo abandoned and 
daring, as not to heſitate at deing guilty of the greateſt Offences. 
| It muſt be the Wiſh, and ought to be the Endeavour, of every Lover 
of his Country, that many of the preſent high Duties ſhould be lowered. 
This would be very advantageous to Trade ; and it would, by removing 
in Part the Temptation, put ſome Stop to the pernicious practice of Smug- 
gling, which all the ſevere Laws made againſt it have not been found to 
do. In the mean Time, it is not only their Duty, but it highly concerns 
| all Perſons of Property, and every Friend to Peace and Order, to co- 
operate in diſcountenancing this Offence, and in carrying the Laws made 
againſt it into urn. 


Under this Tile, it will be proper to give ſome Account, 


(A) Df Cuſtoms in the general. 
(B) Df the Dzigin of Cuſtoms, 
O) Df the ancient State of certain Cuſtoms, 


1. Of the Duties upon Wool, e and 
Leather. . EY 

2. Of the Duty of Tonnage. 

3. Of the Duty of Poundage. 


(D) Of the preſent State of the Cuſtoms, 


1. Of the Duty of Tonnage. 
2. Of the Duty of Poundage. 
3- Of the Duties to which Aliens are liable, 


(E) Df pꝛohibited Goods. 


»Pagesas (I) Df iche pecuniary Penalties and Forfei- | 


tures incurred op Perſons "as þ of Smug- 
gling, oz of ſuch Pzattices as have a dire 
Tendencp thereto. 


1. In Ships at Sea or hovering upon the Coaſt. 
2. In 
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2. In the Shipping or Unſhipping of Goods at any 
Port, Member or Wharf, not lawfully appointed 
for ſuch Purpoſes. | 
3. In Ships in Port inward Bound. 
4. In Ships in Port outward Bound. 
5. In coaſting Veſlels. Et 
6. In the Caſe of Certificate and prohibited Goods. 
7. In divers other Caſes. | 


(G) Df the cozpozal Punichments to which Per- 
ſons, who have been guilty of Smuggling, 
oz of ſuch Pzattices as have a direct Tendency 
thereto, are liable. 
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1. Impriſonment. 
2. Whipping. 
3. Tranſportation. 
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(A) Df Cuſtoms in the general. 


1. A S a Part, and the moſt conſiderable Part of the Offence of Smug- 

gling conſiſts in the bringing on Shore, or in the carrying from 
the Shore, of Goods, Wares, or Merchandize, without paying the Cuſ- 
toms or Duties, which ought to be paid upon the Importation or Expor- 
tation of ſuch Goods, Wares, or Merchandize, it cannot be improper, to 
give ſome Account of the Cuſtoms in general. 

2. Under the Word Cuſtoms, is comprized every Duty, which is to be 
paid upon the Importation or Exportation of Goods, Wares, or Mer- 
chandize. + | 

3. Duties upon the Importation or Exportation of Goods, Wares, or 
Merchandize, were perhaps at firſt impoſed, for enabling the Crown to 
make and maintain commodious Ports and Harbours, and to keep up a 
Fleet for the Protection of the Ships of Merchants againſt Enemies and 
Pirates. As theſe Services were of a permanent Nature, it was reaſonable 
that the Duties appropriated for defraying the Expence thereof ſhould be 
ſo likewiſe ; and it appears from the Practice of early Times, that this was 
the Cafe., | | | | 
4. The firſt (a) Grant of a Cuſtom now extant was made to the King (a) Rot pat. 
and his Heirs ; and in the (4) great Charter, which was antecedent to this m. 3 E. 1. 
Grant, Mention is made of ancient Cuſtoms, as being due and havingget Pf 15 
been conſtantly paid. It may likewiſe be fairly inferred, from the Fact of K. xn 
their having been paid for a Number of Years, without any new De- 23. 
mand of the Crown or Grant from the People, that the Impoſition of an- 2 Inſt. 59. 
cient Duties was for a Continuance. From the Length of Time ſome (9) Mag. cb. 
ancient Duties had been paid, in which they differed from ſuch Aids as 4 ba 
were only paid during the Continuance of a particular Emergency, they '* 
did perhaps obtain the Name of cuſtomary Payments, or Cuſtoms : By 
which Name, all Duties afterwards impoſed upon Goods imported or ex- 
ported have been called. | þ | 
1 (B) Of 
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*Pages25 *(B) Ok the Oꝛigin of Cuſtoms, 


1. TT has been a much altercated Queſtion, whether the Right of im- 

poſing Cuſtoms was heretofore in the Crown alone, or whether it 

was always in Parliament ? : | 95 

Dyer 43. b. 2. The Maintainers of the former Opinion diſtinguiſh between Subſidies 

165. b. and Cuſtoms. They admit, that the former were always aſſeſſed in Par- 

Dav. 9. a. b. ljament: But it is inſiſted, that the King alone had heretofore a Right to 

impoſe Cuſtoms, in Conſideration of the Licence given by him, to export 

or import the Commodities upon which they are impoſed; of the Intereſt 

he has in the Sea, as being Guardian thereof, and Maintainer of its Ports 

and Harbours ; and of the Protection given by his Ships to the Ships of 

Merchants againſt Enemies and Pirate... 5 

3. The following Authorities have been likewiſe relied upon, in Support 

of this Opinion. os : 5 1 

Dyer 92. a. 4. A Patent for Life having been granted by Edzu. 6. to a Merchant 

Mich. 1 Mar. Alien, for the importing and exporting of Goods to a certain Value, pay- 

ing to the King, his Heirs and Succeſſors ſo much as an Engliſb Merchant 

ought to pay, it was the Opinion of all the Juſtices in the Exchequer 

Chamber, that the Patent continued to be valid after the King's Death, for 

the old Cuſtoms wherein he had an Inheritance by his Prerogative; and 

that it was only void as to the Subſidy upon Goods, which by a Statute of 

Tonnage and Poundage had been granted to him for Life onlr. ; 

2 Inft. 62. 5. A Judgment was given in the Court of Exchequer, in an Information 

Paſch. 1Eliz. againſt German Ciol, for a Duty of forty Shillings per Ton, impoſed by 

_ Mary upon all Wines of the Growth of France brought into this 
Realm. 3 | „ 


A laſt. 63. 6. The Executors of Smith a Cuſtomer were charged in an Information 


Mich. 38,39 for Money received by their Teſtator, on Account of an Impoſition of . 
In three Shillings and four Pence, ſet by Queen Elizabeth, under her Privy 
Signet, upon every hundred Weight of Allum made in the Pope's Domi- 

nions ; and Judgment was given againſt them. 7 „ 

2 Inſt. 63. +. In an Information againſt John Bale, for a Duty impoſed by the 


Faſch. a lac. Crown upon Currants imported, Judgment was given for the King. 


26C.1.c.14. 8. Writs were iſſued commanding certain Ports, Towns, Cities and 
Hampden's Counties, reſpectively, to provide a certain Number of Ships for his Majeſty's 
Service, and Suits were commenced againft divers Perſons, who refuſed to 
pay the Sums aſſeſſed upon them by way of Contribution to this Service. 
A Scire Facias being iſſued againſt ohn Hampden, Eſq; to ſhew Cauſe, 
why he ſhould not be charged with certain Sums aſſeſſed upon him, he 
demurred to the Proceeding upon it. After divers folemn Arguments in 
the Exchequer Chamber, it was agreed by the Majority of the Judges, 
that he ought to pay tHe Sum aſſeſſed upon him; and there was Judgment 
againſt him. . — | TT 
9. The principal Reaſons aſſigned for this Judgment were; that, when 
the whole Kingdom is in Danger, the King may by Writs under the 
Great Seal command all the Subjects of his Kingdom, to provide and fit 
out at their own Expence ſuch a Number of Ships, with Men, Victuals 
and Provifions, and for ſuch Time as he ſhall think it neceſſary for the 
Safety of the Kingdom; that the King may by Law, in Caſe of Retuſal, 
compel the doing thereof; and that the King is the ſole Judge of the 
Danger and of what is proper to be done to repelii _ - 
10. It is very proper, that Merchants ſhould pay Cuſtoms : But it by 
no Means follows, that they ſhould be impoſed at the Diſcretion . 
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_ arbitrary Will of the reigning Prince; for, whatever ſeeming Difference 


there may be, there is no real Difference between Diſcretion and arbitrary 
1 5 


* 1. The King may with as much Propriety be called Guardian of the *P 


Land as of the Sea; and if ſo, there is as much Reaſon for his having a 
Right to impoſe "1 axes at his Pleaſure for the Defence of the one as of the 
other. A Right to do this would, beſides making a Parliament in a great 


Meature uſeleſs, make all private Property inſecure ; for it would, in Caſe 


there were ſuch Right, depend entirely upon the Will of one Man, how 
much of this every other Man ſhould be ſuffered to enjoy. 
112. If the Circumſtances of the Times, when the three former of theſe 
_ Judgments were given, are conſidered, they will be found to have very 
little Weight; and it is notorious, that no one Thing contributed fo much 
to the Troubles which ſoon after aroſe, and at length ended in the Death 
of the unfortunate Prince then on the Throne, as the laſt in favour of 
 Ship-money did, | | | 
13. Inſtead, however, of merely defending the contrary Opinion, and 


being contented with repelling the Force of theſe Authorities, it is better, 


in ſo conſtitutional a Point, to act offenſively, and endeavour to ſhew, by 

Authorities of much greater Weight as well as more ancient, that by the 
_ Engliſþ Conſtitution the Right of impoſing Cuſtoms was originally in Par- 
liament. | | | 


14. Before I attempt to do this, I ſhall take Notice of a Miſtake as to Vaugh. 161, 


this Point of Lord Chief Juſtice Coke's ; by which a very great Man ſeems 
to have been miſled. . 5 7 
15. After mentioning divers Cafes, in which it had been holden, that 
certain Cuſtoms were due at the Common Law, and not originally im- 
poſed in Parliament, Vaughan Ch. J. adds,“ this was in thoſe 1everal 
4 Reigns the Opinion of all the Judges of the Times, whence we may 
„learn, how tallible even the Opinion of all the Judges is, when the 
Matter to be reſolved muſt be cleared by Searchers not common, and 
depends not upon Things vulgarly known by Readers of the Year- 
* Books; for ſince theſe Opinions it is known, that the Cuſtoms, called 
the Antique Cuſtume, were granted to King Edward the Firſt in the 
third Year of his Reign as a new Thing, and were not due to the Crown 
© at Common Law.“ Se 
16. He goes on to cite a Patent dated in the third Year of Edward 

the Firſt, which runs thus, Cum Prelati, et Magnates, et tota Communitas 
Mercatorum Regni noſtri, nobis conceſſerint quandam novam Conſuetudinem 
de Lanis, Pellibus et Coriis, tam in Anglia quam in Hibernia et Wallia, 
regnum noſtrum exeuntibus, in perpetuum Nobis et heredibus noſftris capi- 
endam, ſicut in forma inde proviſu et communiter conceſſa plenius con- 
li netur. 5 | | 2 
17. From the Date of this Patent he obſerves, that the Grant therein 
alluded to muſt have been by the Statute of Firſt Veſtminſter, becauſe no 
other Statute had been made, in the Reign of this Prince, before the Date 


of the Patent. In order to account for the Grant's not being now a Part of 


that Statute, he ſuppoſes, that it was annexed to the Roll of that Statute 


by way of Rider, and was afterwards caſually loft from the Roll, Having 


thus aſcertained the Time of the Grant, he concludes, that the Cuſtoms 
upon Wool, Wool-fells and Leather, called from their great Antiquity 
Antiguæ Cuſtumæ, were not due at the Common Law, but were granted 
by the Statute of Firſt Weſtminſter. | „ 
18. By comparing what is ſa.d by Vaughan with 2 1r fe. 59. it will evi- 
dently appear, that the Opinion of Vaughan was too haſtily formed from 
Coke's Comment upon the Grant. It is ſcarce poſſible to be otherwiſe; 


for a Man of Yaughan's ſound Judgment and acute Diſcernment muſt, 
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d b 
upon the leaſt looking into the Matter, have ſeen, that the Cuſtoms upon 
Wool, Wool-fells and Leather, exiſted long before. 


Magn. Ch. 19. It appears plainly from the Great Charter, that ſome Cuſtoms 


30. were due at the Time this was made, and ſuch as are therein called Old 


31 H. 3. ſt. 20. By the Statute de Scaccario the Manner of accounting by the Col- 
8. ſ. f lectors of the Cuſtoms upon Wool is aſcertained. . 


21. The Words, quandam novem Conſuetudinem, de Lanis, Pellibus et 
Coriis, contained in the Grant to Edward the Firſt, imply ſtrongly, that 
there was before a Cuſtom upon Wool, Wool-fells, and Leather. ge 


*Page527 22. This falſe Ground being removed, the next Endeavour ſhall be, 


to ſhew the true Ground, upon which the Poſition contended for is built 

namely, that the Origin of Cuſtoms was with the Conſent of Parliament. 
23. In order to diſcover the Origin of Cuſtoms, which are Taxes of a 
1 Kind, it will be proper to conſider the Origin of Taxes in the 

eneral. | 

2 Inſt. 533. ; 24. In that very ancient Record, de modo tenendi Parliamentum tempore 
| Regis Edw. Filii Ethelredi, are theſe Words, debent auxilia peti in pleno 
Parliaments. „„ a on 

25. As the Saxon Laws were by this Prince, ſirnamed the Confeſſor, 
collected into a Body, it is very probable that the Method, practiſed in 
r. Time, of granting Aids in full Parliament, was agreeable to thoſe 

aws. 5 | | ; 
Wilk. Leg. 26. In the Laws of the Confeſſor, which were afterwards confirmed by 
Anglo-Sax. William the Conqueror, are theſe Words, Debet etiam Rex omnia rite 


200. 5 facere in Regno, et per judicium procerum regni. 


„235. If all Things ought to be done by the King rightly in the King- 
dom, and with the Advice of the great Men of the Realm, ſurely a a 
Thing of fo much Conſequence as that of impoſing Taxes ought to be fo 
done. a | . 


Wills, Leg. 28. The fifty - ſecond Law of the Conqueror, by which the Feudal Law 


| Anglo-Sax, ſeems to have been introduced into England, the Terms thereof being 


228. quite feudal, run thus: Statuimus ut omnes Liberi Homines federe et ſacra- 
Leg. Gull. nento affirment, quod infra et extra univerſum regnum Angliæ, quod olim 
Cong. 32. vocabatur regnum Britanniæ, Williclmo Regi ſuo Domino fideles eſſe volunt, 
terras et honores illius fidelitate ubique ſervare cum eo, et contra inimicos et 
p aliegenas defender. : Bs : 
Wilk. Leg. 29. The fifty-fifth Law of the Conqueror runs thus, Volumus etiam ac 
Anglo-Sax. firmiter precipimus et concedimus, ut omnes liberi homines totius Monarchie 
70 regni noſtri prædicti habeant et teneant terras ſuas et poſſeſſiones ſuas bene 
et in pace liberas ab omni exactione injuſta, et ab omni I ALLAaG1o, ita 
quod nihil ab eis exigatur vel capiatur, niſi ſeryitium ſuum liberum quad 
De jure nowis facere debent et facere tenentur, et prout Statutum eſt eis, 
ef illis a Nobis datum et conceſſum Fure hereditario in perpetuum per Com- 
anune Concilium totius regni noſtri prædictii. 
Zo. As the Words, per Commune Concilium totius Regni, are not con- 
tained in the fifty-ſecond Law, it has been doubted, whether that Law 
were made with the Conſent of the Commune Concilium totius Regni? It is 
highly probable that it was; in as much as, it appears, from the fifty- fifth 
Law, that a Law, introduQtive of the Feudal Law, had been made during 
the Reign of the Conqueror with ſuch: Conſent; and there is no Law 
extant, antecedent to the fifty-fifth, except the fifty-ſecond, by which the 
Feudal can be ſuppoſed to have been introduced. It is not material, 
whether the Feudal Law were introduced by the fifty-ſecond Law, or by 
fome other Law, made during the Conqueror's Reign? for, if it were 
introduced by any Law, to which the commune concilium totius Regni 
| * h Wh did 


Conq. 58. 


did conſent, that is ſufficient to ſhew all that the preſent Queſtion requires 
to be ſhewn 3 namely, that it was not introduced without ſuch Conſent. 


| Conſent of the commune concilium totius Regni, it may be fairly inferred, 


Conſent ; for, if there had been ſuch Right, it would in all Probability 
have been aſſerted by a Prince, whoſe beſt Title to the Crown, whatever 


free from all unjuſt Exaction, and from every TaLLace, fo that nothing 
ſhall be exacted or taken from them, except ſuch free Services as they of 


includes all Subſidies, Taxes, and Impoſitions whatſoever. 


cidental to Feudal Tenure. Theſe were an Aid for making the Lord's Eich. 427. 
and a Third for the Ranſom of his Perſon when taken Priſoner. 


enable them to pay their Fines to the King, and another to enable them Exch, 428. 


tence of demanding Aids, the King in his Turn required from them divers Ech. 419, 


ſatisfaction, and became at length ſo grievous, that the People in the Reign 

of John flew to Arms; and being ſucceſsful compelled him to fign a 
vilege of not being taxed without the Conſent of Parliament, which they 257. 

| Aids incidental to Feudal Tenure, had been recognized by the Conqueror. 

in regno noſiro, niſi per Commune Concilium regni noſiri, niſi ad Corpus 


noſtrum redimendum, et ad promegenitum filium noſtrum militem faciendum, 
et ad filiam pri mogenitam ſemel maritandam, et ad hec non fiet niſi ratis- 


 Archiepiſcopos, &c. 


be reaſonable, and what was to be paid for two of theſe was afterwards ſter 38. 
| aſcertained by a Statute. The Third, for the Rarſom of the King's 
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31. If this be fo, that the Feudal Law was not introduced without the 


that there was no Right in the King alone of introducing it without ſuch 


other Title he might think proper to ſet up, appears to have been founded 
in Conqueſt. | 

32. By the fifty- fifth Law of the Conqueror it is declared, that all the 
Freemen of the Monarchy ſhall have and hold their Lands and Poſſeſſions 


Right owe and ought to do to the King. | a 
33. The Word Tallage, derived from the French Word Tailler, which“ Page 528 


ſignifies to cut off Part of a Thing, is a moſt comprehenſive Word; for * 
On. 


2 Inſt. 531, 


34. Is it to be imagined, that unleſs the People had a Right to be free 
from the Impoſition of any Tallage by the King alone, ſuch Right, ſhould _ 
be granted them by a Conqueror? A Conqueror may, for the Sake of 
making himſelf ſecure in a new Conqueſt, think it prudent to confirm their 
ancient Privileges to his conquered Subjects; but it is ſcarce to be hoped, 
that he ſhould grant them any new Privilege. 
35. By the Introduction of the Feudal Law, inferior Lords, and the Cuſt. de 
King as ſupreme Lord, acquired a Right to divers Aids, which were in- 1 


eldeſt Son a Knight; another for the Marriage of his eldeſt Daughter; 
36. Not content with theſe Aids, inferior Lords demanded an Aid to Mad. Hiſt. 


to pay their Debts ; nay it became a Queſtion in the Reign of Henry the 

Second, whether they might not demand an Aid whenever they entered 

upon any Military Expedition? : 

37. While inferior Lords thus oppreſſed their Tenants under the Pre- Mad. Hift. 
Aids, to which they were not liable. This was at length carried ſo far,“ 481. 
that the King did, upon the Occaſion of any War, aſſeſs what Sums he 

pleaſed upon every Knight's Fee. Exactions of this Kind gave great Diſ- 


Charter. | | | 
38. By a Clauſe in that Charter the People were reſtored to the Pri- Matt. Paris 
had enjoyed under their Saxon Monarchs; and which, except as to the 


39. The Clauſe runs thus. Nullum Scutagium wel Auxilium ponam in 


nabile Auxilium ; et ad habendum commune Concilium regni de Auxilio 
Aſidendb, aliter quam in tribus Caſibus prædictis, ſummoneri faciemus 


40. By this Clauſe even the Aids incidental to Feudal Tenure were to 1 Weſtmia- 


Perſon, was in its Nature fo uncertain, that the Value thereof could — 
| | 5 PS $ eaſily 
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eafily be aſcertained. The aſcertaining, as far as it could be done, of 
the Aids, to which the King had clearly a Right as ſupreme Lord, ſhews 
how contrary it is to the Genius of the Engliſh Conſtitution, to have any 
Thing of this Kind depend upon the Will of the reigning Prince. _ 

41. Under a Pretence that the Charter of Jahn was extorted whilſt he 
was under Dureſs, no Regard was paid to it by his Son Henry the Third; 
and the Clauſe juſt mentioned was omitted in the great Charter. During 
the Reign of Henry, and during a great Part of the Reign of Edward the 
firſt his Succeſſor, the Practice of aſſeſſing Aids without the Conſent of 
Parliament was revived : But it occaſioned ſo much Diſcontent, that in 
the Twenty-fifth Year of his Reign Edward added ſome Chapters to the 
Great Charter, which did effeQually ſupply the Place of the omitted 
Clauſe. | | 


page 529 42. By one Statute, after reciting that divers People of the Realm had 


before given to this Prince ſome Aids and Taſks, towards his War and 
other Buſineſſes of their own good Will, it is declared, “that ſuch Aids, 
* Taſks or Priſes ſhall not be drawn into a Cuſtom, for any Thing that 
„ hath been done heretofore.” ” „„ 

43. It is probable that the Recital in this Statute was more calculated to 

throw a Veil over ſome late FTranſactions, than to repreſent the real Truth 

of the Caſe; but however this was, it concludes againſt the Right of the 

| King alone to impoſe Aids and "Taſks. . 5 

Eonf. Chart. 44. By another Statute it is declared, ** that no Kind of Aid, Taſk or 


25 E. 1. c. 5. 


28 E. 1. c. 6.4 Priſe ſhall henceforth be taken for any Buſineſs but with the common 


Aſſent of the whole Realm, and for the common Profit thereof, ſaving 
the ancient Aids and Priſes due and accuſtomed.” | | 
45. Not many Years after this Prince did, by his own Authority, im- 
poſe a Tallage upon Cities, Towns, and Boroughs. „„ 
46. In the next Year this Prince required of all Freeholders, poſſeſſed 
of Land to the Value of twenty Pounds a Year, an Aid for carrying on a 
War in Flanders, which they refuſed to pay; becaule it had not been aſ- 
ſeſſed as was required by the 25 E. 1. c. 6. with the common Aſſent of the 
whole Realm... „ © 9 . ESTES 
47. The impoſing of this Tallage, and the Demand of this Aid occa- 
ſioned great Murmurings and Diſcontents amongſt the Commons. To pre- 
vent the ill Conſequences of theſe Murmurings and Diſcontents, and to 
quiet the Minds of the Commons, the Statute de Tallagio non concedends 
was made in the '[ hirty-fourth Year of his Reign. | 
24 Edw, 1. 48. By this Statute it is declared, that no Tallage or Aid ſhall be im- 
it. 4. e. 1, * poſed or levied by us or by our Heirs in our Realm, without the good 
« Will and Aﬀent of the Archbiſhops, Biſhops, Earls, Barons, Knights, 
** Burgeſſes and other Freemen of the Land.” £7 
49. No Words can be plainer, or more abſolute than the Words of this 
Statute are; but it ought to be obſerved in particular, that the Word Tal- 
lage is therein contained, which beſides being the möſt comprehenſive 
Word that could have been made Uſe of, is one of the Words contained in 
the Fifty-fifth Law of the Conqueror, 5 
50. Upon the whole it appears almoſt beyond a Doubt, that the various 
Struggles of the People were not to amend the Engliſb Conſtitution; but 
to deliver themſelves from the Encroachments made at different Times 
thereupon. They obtained no more from John, when he was in their 
Power ; they obtained no more at any Time fince ; they obtained no more 
at this Time than not to be taxed without the Conſent of Parliament. 
This they had a Right to, for it was Part of the Conſtitution ; and had 
by the Conqueror, when in the Plenitude of his Power, been allowed ſo 
20 be. BS: N ; g „ 


2 loſt. 532. 


by Water, to buy and fell witho 


8 d 
51. If this be ſo, that no Tax could conſtitutionally be impoſed with- 


out the Conſent of Parliament, it follows, that there never could have 


been in the King alone a Right of impoſing ſuch Taxes, as have obtain- 


ed the Name of Cuſtoms. | | | | 
52. Beſides the general Reaſons, which hold for the People's having 


always had the Privilege of not being taxed in any Caſe without the Con- 


ſent of Parliament, there are ſome particular ones for their having had it 


in this. As nothing was of more Conſequence to the People, and more 


eſpecially as they were Inhabitants of an Iſland, than the encouraging of 
foreign Trade, it highly concerned them to take Care, that this thould 
not be loaded with improper or exceſſive Duties. If moreover, as has 


been (4) obſerved, it was the Practice of the moſt early Times, to impoſe (a) Antes 24. 


Cuſtoms for a Continuance, it was more neceſſary that they ſhould have 
been well conſidered in Parliament, before they were impoſed, than that 
other Taxes which were to laſt but a ſhort Time ſhould. 

53. It was not only fit, for theſe and divers other Reaſons, that the 
People ſhould at all Times have had this Privilege: But there is a Cir- 
cumſtance, which ſtrongly evinces that they in Fact always had it; name- 
ly, that the Right of impoſing Cuſtoms was given up by ſome Princes, 
who aſſerted a Right to that of impoſing other 1 axes. | 


4. When Hemy the Third granted the Great Charter, it is plain, a page 5 30 
from its being therein omitted, that he would not agree to the Inſertion | 


of that Clauſe contained in the Charter granted by John, by which no 
Aids, except thoſe due by "Tenure, were to be impoſed without the 


Conſent of Parliament. It is however declared by the Great Charter () (a) Mags. 
that all Merchants, if they were not openly prohibited before, ſhall Cb. c. 30. 
have their ſafe and ſure Conduct to depart out of England, to come 


« into England, to tarry in and go through England, as well by Land or 
ut any Manner of evil Tolts, by the 


old and rightful Cuſtoms.” | | | 
55. It is pretty clear, that by evil Tolts, as here oppoſed to old and 


_ rightful Cuſtoms, are meant Cuſtoms impoſed without the Conſent of 


Parliament ; but if any Doubt remained as to the Meaning of thoſe Words, 
it is removed by a ſubſequent Statute. | 

56. The Words of this Statute are, © and foraſmuch as the greater 2, Ed. 1. 
“Part of the Commonalty. of the Realm find themſelves ſore grieved, ſt. 1. c. 3. 
« with the evil Tolt of Wool, that is to ſay of forty Pence for 2very Sack 
« of Wool, and have made Petition to us to releaſe the ſame, we at 


© their Requeſts have clearly releaſed it, and have granted that we ſhall 


„ not take ſuch Things without their common Aſſent and good Will, 
* ſaving to us and our Heirs the Cuſtoms of Wools, Wool-fells and 


Leather, before granted by the Commonalty aforeſaid.” 


57. In the printed Statutes the Words guarante ſouds, contained in this 


Statute, are tranſlated forty Shillings. This does not ſeem to be a juſt. 


Tranſlation ; for it is very improbable, that ſo large a Duty ſhould at that 


Time have been impoſed upon Wool. The Quantity of middling Wool, 
equal to what was anciently called a Sack, is not at this Day worth above 


nine Pounds ; and if the Difference, between the preſent Value of Mo- 


ney and the Value of it at that Time, be conſidered, it will be fourd, 
that a Duty of forty Shillings was equal, or nearly ſo, to the whole Value 


of a Sack of Wool. | . | 55 

58. If from conſidering theſe two Statutes it appear, that by evil Tolts 
ſuch Cuſtoms as had been impoſed without the Conſent of Parliament 
were intended, it follows, that Henry the Third, who would not give up 
the Right of impoſing other Aids, has by the Great Charter admitted, 


that Cuſtoms, which are impoſed without ſuch Conſent, are not rightful. 
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Dyer 165. 


S M U G GL IN 8. 
Ante 826. 59. From a Patent of Edward the Firſt, dated in the third Year of 
his Reign, which has been already cited to another Purpoſe, it is evident 
that a Grant of a Cuſtom upon Wools, Wool-fells and Leather, had 
been made by the Prælati et Magnates, et tota Communitas Mercatorun 
to this Prince and his Heirs. | EE 7 
25Ed.1.c,6. 60. It was more than twenty Years after the Date of this Patent, be. 
8 fore this Prince gave up, by the Statute called Confirmatio Chartarum, the 
Right of impoſing Aids; and in the mean Time it is certain that he did 
in Fact exerciſe it. Can any good Reaſon be aſſigned, for his accepting 
a Grant of a Cuſtom, which amounted to a Confeſſion that without ſuch 
Grant he could not have impoſed ir, ſo many Years before he gave up the 
Right of impoſing Aids, except his being perſuaded, that he had not ſo 
good a Right to impoſe Cuſtoms, as he had to impoſe Aids, 
61. It muſt be fubmitted to the Conſideration of the Reader, whether 
what has been ſaid be ſufficient to ſhew, that the Origin of Cuſtoins was 
the Conſent of Parliament ?. but however that may be, it 1s certain, that 
if the People had not before the Privilege of being exempt from Cuſtoms 
impoſed without fuch Conſent, this Privilege was fully granted to them 
40 25 Ed. 1. by the two Statutes of Edward the Firſt (6) called Confirmatio Chartarum, 
c. 6. wal and (c) De Tallagio non concedendo. 5 | | 
10 = q” 62. It is not neceſſary to the preſent Queſtion, to ſhew, by how many 
: ſubſequent Statutes this Privilege has been confirmed : But it will not be 
improper to mention what happened in the Reign of Edward the Third. 
63. A great Part of the Wool grown in England being, in the Reign of 
this Prince, manufactured into Cloth, a Queſtion aroſe, whether a Duty, 


Page 531 in * Proportion to the Quantity of Wool uſed in making Cloth, ſhould be 


paid upon the Exportation of Woollen Cloth? It was reſolved, that, as 

the Wool was by the Labour of Man changed into another Sort of 

| Merchandize, no Cuſtom ought to be paid; and therewith the King, as 
appeareth by the Record, in the Exchequer, held himfelf ſatisfied. | 

Orig. De 64. It appears, that by a Statute not in Print, made in the Twenty 
Scacc, firſt Year of this Prince's Reign, a Duty was granted him upon Woollen 
24E. 3. Rot. Cloth exported ; and the Reaſon of granting it is ſaid to be; Quia Fam 
1 E. 3. magna pars Lanæ regni noſtri in eodem regno pannificitur, de qua Cufluma 
. aliqua non eft ſoluta, per quod proficuum quod De Cuſtumis et ſubſidiis La- 


4 Inſt. 30. ö N . 9 . « * 
| narum, fi extra regnum ducerentur, percipere debemus multum diminuitur, 


| EE | 8 | 
4 laſt. 30 3 The following Remark of Lord Chief Juſtice Coke upon theſe 
ED Tranſactions is very proper. If in any Cafe the King might by his 

« Prerogative have ſet an Impoſition, he might have ſet one in this; for, 

« as it appeareth from the Record, by making of Cloth the King loſt 

« his Cuſtom of Wool” | = | 


— 


(C) Df the ancient State of certain Cuſtoms. 


1. Of the Duties upon Wool, Wool-fells, and Leather. 


4 Inft, * 1. 1* does not appear from any Record now extant at what Time they 


were firſt impoſed; but it ſeems clear, that the Duties upon Wool, 
Wool-fells and Leather, are the moſt ancient of all the Cuſtoms ; for no 

1 Mention is made in the Records of the moſt early Times of any other. 
6 H. z. ſt. s. 2. The Statute De Scaccario, in directing how Collectors of the Cufloms | 
l. 6. ſhall account, does indeed ſay they ſhall account for every Charge in a 
5 | x 1 | | | 43 Sho 
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Ship whereof Cuſtom is due; but nothing is therein particularly men- 


ne Eco Edward he tw! | 

3. Froma Patent of Edward the irſt it appears, that a Grant was made Rot. 
in the third Lear of his Reign to him and his Heirs, of the following E. 1 
Cuſtom : De ſacco Lane dimid. Marc. De 300 pellibus Di mid. Marc, et 4g n. i. Rot. Fin. 


2/0 corit xiii, ſ. iiii. d. 3E. 1. m. 24. 


4. Some Years after the Merchant Strangers, in Conſideration of ſome chart. Mer- 


Privileges and Immunities obtained from this Prince, did by a Chartercatoria Rot. 
grant to him and his Heirs, de guolibet ſacco Lanæ 40 d. de incremento Chart. 31 B. 
ultra cuſtumam antiquam dimid. Marc. que prius fuerit perſoluta, et fic 7 
pro laſto Coriorum dimid. Marc. & de trecentis pellibus lanatis 40 d. 8 
certum illud, quod et antiqua Cuſtuma fuerit, prius datum. | 

5. As this Charter ſpeaks only of theſe Commodities being, at the Time 

it was granted, liable to the Cuſtom granted to this Prince in the third 
| Year of his Reign, it may very well be concluded, that all the old Cuſ- 
toms upon them ceaſed from the Time of that Grant. | 

6. From this Time the Diſtinction, met with in the Books of Antigua 
Cuſtuma and Nowa Cuſtuma, ſeems to have been firſt made, that granted 
before to this Prince being called, probably becauſe it was given in Lieu 


of the ancient Cuſtom upon thoſe Commodities, Antigua Cuſtuma, and 
this now granted by the Merchant Strangers being called Nowa Cuſtuma, 


7. in the Time of Edward the Third the Woollen Manufactures were Orig. De 
ſo eſtabliſhed in England, that great Fait of the Wool grown in the King- Scacear, 
dom was made into Cloth. In order to make Amends to the Crown, 4 Ed. 3. 


for the Loſs of the Cuſtom upon Wool hereby ſuſtained, a Duty was, 1145 
granted upon Woollen Cloth exported. | 3 — 5 8 


4 Inſt. 30. 


8. The Duties upon Wool and Woll-fells imported, after having been e page 537 


often varied, are now at an End; the Exportation of both being prohi- IE 46. 


4 E. 4. c. 1. 
14 E. 4. c. 3. 


bited by divers Statutes. 
13814 C. 2. c. 18. 7 & 8 W. 3. c. 28. 9 C10 W. 3. c. 40. 


9. The Exportation of Leather was once prohibited. Liberty has been 1 Eliz. e 10. 
ſince given to export it; but, inſtead of reviving the old Duty, it was 1+ 2. c. 4. 


made ſubject to the general Duty of Poundage. n 
10. The Duty upon Woollen Cloth exported, after having undergone 11 12 W. 3. 
various Changes, was in the Reign of William the Third entirely taken“. 20. | 


off, and with this all theſe ancient Duties ended. 


2. Of the Duty of Tonnage. 


11. The Duty upon Wine imported is very ancient; it having been, 2 Inſt. 59. 
28 long ago as the Reign of Henry the Third, accounted for by the King's 1 
Butler under the Name of Priſage. | 9 

12. The Practice antiently was to take for this Duty two Tons of Piet. lib. 2. 


Wine, from every Ship having Twenty Tons or more on Board, 2 Sp _ 
| arl. 28. E. 1. 


before the Maſt the other behind it, paylag twenty Shillings for each Rot. Pat. 40. 


Ton. | H. 3. 
| 2 Bulſtr, 254, Davis 8. b. 4 laſt, 30. 


I 3. This Duty, becauſe the Wine was taken for the King's Uſe, ob- 4 Inſt. 30, 


tained the Name, and ſtill retains the Name of Priſage. 
14. By the Charta Mercatoria the Merchant Strangers granted a Duty Chart Mio. 


of two Shillings per Ton, to the King and his Heirs, upon Wines im- 81 5 I, 
ported by them : But they were to be exempt from the Duty of Priſage, , Buiftr.254. 


to which the Engliſh Merchants ſtill continued liable. 2 loſt. 30. 
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4 Inſt. 30. 15 This- Duty, from its being received by the King's Butler, ob. 


6 Geo. 1. c. tained the Name of Butlerage, and has been ſince called by that Name. 
Lo 8. 16. In the Sixth Vear of the Reign of Richard the Second, a Duty of 
m9 | two Shillings per Lon upon all Wine imported was granted to him; but 
it was only to continue for two Years. 

1. This Duty obtained the Name of Tonnage ; and all Duties lince 

A impoſed upon Wines have been ſo called. 

2 Inſt. 32. 18. It appears from divers Records, that the Duty of Tonnage was 
afterwards ſometimes one Shilling and fix Pence per Ton; ſometimes 
two Shillings; and ſometimes three Shillings; and that it was nor granted 
for Life; but upon a particular Occaſion, or for one or more Years ; and 
that Conditions, as to the Application thereof, were frequently annexed 

tothe Graßts. 

Rot. Parl. 19. In the third Year of Henry the Fifth a Duty of three Shillings per 

31.5. n. ». Ton was granted during his Life. 

20. Aſter the Death of this Prince, the Cuſtom of granting the Duty 


H. 6. 21 

f of Tonnage for a few Years only was revived, it not being granted to 
| his Succeſſor Henry the Sixth for Life, until the thirty-firſt Year of his 
Reign. | 

Rot. Parl. 21. It was afterwards granted to Edward the Fourth, Z enry the Seventh, 


15 gf 12E. Henry the Eighth, Mary, Elizabeth, and Fames the Firſt, for their reſpec- 
tive Lives; and to all of them, except Edward the Fourth, in the firſt 
H. 7. Tears of their reſpective Rei. 


Rot. Parl. 3 8 
1 H. 8. 6 H. 8. c. 14. i E. C. C. 13. 1 Mar, c. 18. 1 Eliz. c. 19. 1 Jac. c. 33. 


| page 333 * 22 ' The Duty of Tonoage w was not granted to Charles the Firſt until 


16C. 1.c.8, the ſixteenth Year of his Reign; and it was then only Frames from Time 
ws 5 DI00 we, and for "oy ſhort Spaces of Time. 
97 31, 36. 


3. Of the ny of Poundag © 


23. The Duty of Poundage i is fo called, From its being paid at the 

Rate of a certain Sum in the Pound. 
Rot Chart. 24. The firſt Inſtance upon Record of this Duty is a Grant of three 
31E.1.n, 44: Pence in the Pound, made to Edward the F irſt, the . imported | 


« e 2. by Merchant * 
2 Inſt. 59. | | 
4 Inſt. 32. 25. In Fed Forty: ſeventh Year of the "Ren of Edward the Third, a 


Rot Parl. Duty of Six-pence in the Pound was impoſed upon all Goods exported 


. E. 3. n. 14 and imported, except Wools, Wool-tells, Leather and Wines; and Engliſh 


od (Ta Merchants as well as Merchant Strangers were made liable thereto. 
Rot. Parl. 26. In the fourteenth Year of the Reign of Richard the Second, this 
14. a. n. ia. Duty was raiſed to one Shilling in the Pound; but it was three Vears af- 
17R.2.0.14. terwards reduced to fix Pence. 
Rot. Parl. 27. It was raiſed to eight Pence i in the Pound in the ſecond Year of 
2 Hl. 4. n. 9. the Reign of Heury the Fourth; and in rhe fourth Vear of the ſame 
4H. 4. n. 28. Prince's Reign to one Shilling. | 

4 Inſt. 32. 28. From this Time, to the ninth Year of the Reign of William the 
140 2. c. 4. Third, it continued at one Shilling in the Pound. 
Rot. Pal. 29. Since the ſixth Year of the Reign of Richard the Second, this 
6K.2.n 13. Duty, except in a very few Inſtances, has been comprized in the ſame 
4 Inſt. 3z. Grant with that of Tonnage; and has been granted, upon a particular 

Occaſion, for one or more Years, or for Life, and Conditions, as to the 
Application thereof, have been e annexed. 


. N Here- 


S8 M U 61 we 


o. Heretofore Credit was given to a Merchant's Papers for the Value of 2) E. 3. ſt. z. 


the Goods ſubject to this Duty; nor was he obliged to ſwear to this, unleſs e. 26. 


he neglected to produce a Bill of Lading. 


31. Many Frauds being diſcovered, a Power was given to the Officers of 12 E. 4. c. 3. 


the Cuſtoms to open and examine Goods, in order to come at the true Va- 
lue; but no Oath was enjoined. 

2. The PraQtice of our Anceſtors, in not enjoining an Oath as to the 
Value of the Goods, ſeems worthy of Imitation. Many conſiderate Per- 
ſons have been of Opinion, that the introducing of ſo many Cuftom-houſe 

Oaths has not been of Uſe, even to prevent Frauds in the Revenue; for 
that, although a few Perfons may be conſcientious, and ſwear truly, more 
is loſt by relying upon Oaths, and of Courſe not examining ſo ſtrictly, than 
is thereby ſaved. If this be fo, it appears to be high Time, that many if 
not all Cuſtom Oaths ſhould be laid aſide; for nothing has ſo much contri- 
buted, as theſe Oaths have, to take off that reverential Awe which ought 


to be had for an Oath, and conſequently to open the Sluices of Perjury, 


which have ſo deluged the Land. 


33. The Method, of aſcertaining the Value of the Goods ſubjeR to this 4 Inſt, 33. 


Duty by a Book of Rates, was practiſed in the Reign of James the Firſt, and 


in ſome of the preceding Reigns. 


6 _—_— —— 93 „— 


I. | NDER this Head no more is intended, than to give a general 
: Account of the preſent State of the Cuſtoms. To give a particu- 
lar Account, of the various Duties impoſed by divers Statutes on the differ- 
ent Kinds of Goods, would be tedious, unentertaining and foreign to the De- 
ſign of this Work. It would too be unneceſſary; for this has been already 
done with great Care and Accuracy by Mr. Crouch and Mr. Saxby : In 
whoſe Books, profeſſedly written upon the Subject, ſuch Pertons, as deſire 
to have a complete Knowledge of this Part of the publick Revenue, will 
meet with Satisfaction. | | : 

2. Much the greater Part of the Duties at this Day payable are comprized 

under the Denominations of Tonnage and Poundage. | 

3. Soon after the Reſtoration, the Pract'ce of granting a Subſidy of theſe 
Duties to the King for Life was revived ; and has been ever fince con- 
tinued. | | | | 


* 


4. In Proceſs of Time divers other Subſidies of Tonnage and Poundage 9 W. 3. . 23. 
were granted: But of all that are now paid, only that called the further ; 


_ Subſidy, which was firſt granted in the Reign of William the Third, is 

granted to his preſent Majeſty for Life, the Reſt being appropriated to 
divers Ules. | | | | 

5. By the 6 Anne, c. 26. Par. 17. It is enacted, © that all and every At 

* of Parliament made in England, and in force there, touching and con- 

** cerning any Cuſtom or Subſidies there, which are not contrary to or in- 


_ * conſiſtent with the Articles of the Union of the two Kingdoms of Enge 


« landor Scotland, or any of them, ſhall extend to Scotland,” 
| 1. Of the Duty of Tonnage. 


6. The ancient Duty of Priſage upon Wine importe does ſtill 


continue, | | 
| | t 


F 7. 


— 
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Hard, 477- 7. It has been frequently holden in the Court of Exchequer, for the Sale 
| of preventing Frauds in this Duty, that fingle Prifage {nail be paid for nine 
Tons and a Half of Wine, and double Priſage for nine: een Tons, although 
Stricti Juris no Duty was to be paid for leis than ten Tn I only nine 
Tons have been imported, Priſage has been ſeldom allowed. without 2 
Proof of Fraud; and if the Quantity imported has been iels than nine 

Tons, it has been never paid. | 


Hard. 301. 8. By a Charter granted to the City of London, in the gt Year of the 


Reign of Edward the Third, the Citizens are exempted from the Duty of 
N Prifave. The Words of it are, et quod de Vinis Ipſorum Civium nulla 
Priſa fiat per aliquem Miniſtrum noſt rum, vel Heredum Noſtrorum, ſeu al- 
terius contra eorum voluntatem; wis. de uno Dolo ante Malum et alio dolo 
retro, nec aliquo alio Modo, ſed inde perpetus fint Quieti. 
Hard. 310 9. The Conſtruction of this Charter has been, that the Exemption extends 
311. Maller onſy to ſuch Citizens as are Inhabitants of the City, and only to ſuch Wines 
v. Travers, as are imported in the Port of London; except a Ship be by Streſs of Wea- 
ther driven into any other Port. 
10. Heretofore the Duty of Tonnage was the ſame upon all Wines: im- 
ported: But in ſome modern Statutes this is different upon Wines of dif- 
ferent Kinds; and there is in the general a much larger 885 paid in the 
| 2 of Lodiden, than in the out Ports, 
The different Subſidies of Tonnage are, from the Time or Manner of 
i their having been impoſed, thus diſtinguiſhed. | 
12, That impoſed by the 12 C. 2 c. 4. is called the old Subſidy. 


13. That impoſed by the 98 10 V. 3. c. 23. is called the further _ 


Subſidy. 


Page 535 14. That imported by the 2 Anne, c. 9. is called the one third Subſidy. 


15. That impoſed by the 3 Anne, c. 5. is called the two thirds Subſidy. 
16. That impoſed by the 18 C. 2. c. 9. is called the Subſidy of one 
thouſand ſeven hundred and forty- four. 
17. All theſe Subſidies were at firſt impoſed for a Time ; but the ſeveral 
AQts, by which they were impoſed have been from Time to Time continu- 
ed, and are all now in force. | 
18. Beſides theſe Subſidies, to which all Wines imported are Vahle: there 
are Duties impoſed upon divers Kinds of Wines by particular Acts of Par- 
liament. 
19. Before the Reſtoration only Wines were liable to a Duty of Tonige : 
But fince that Time divers other Liquors are, by particular Acts of Par- 
liament, rendered liable to a Duty of Tonnage. 
Priſage 20. By 12. C. 2. c. 4. par. 15. It is provided,“ that the priſage of 
nnd nc of * Wines, or Priſe Wines, ſhall not be charged with the Payment of any 
emprec 19s Cuſtom, Subſidy or Sum of Money, noſed upon Wines by this Act.“ 


Prifage 21. By 1 Fac. 2. c. 3. par. 6. lt is enacted, © that no Merchant ſhall be 


Wines made“ Charged with any Duty impoſed by this Act for the Priſage Wine which 


liable to '© he imports ; but that it ſhall be received, and taken from the Perſon who 
Duty. * hath or enjoyeth the Benefit of the ſaid Priſage Wine.“ | . 
22. As the 9 10 W. z. c. 23. by which a Subſidy of Tonmpe i is im- 
poſed upon Wines imported, is quite filent as to Priſage Wine, the Con- 
ſtruction has been, that Priſage Wine is chargeable with the Duty of T on- 
nage impoſed by this Statute, 
Sk 617, 23. In an Action of 4ſſumpfit for 500 Pounds received to the Plaintiff's 
Sia Uſe, it was found by a ſpecial Verdict, that the Defendant claimed rhe 
| Priſage of all Wine imported under a Grant from Charles the Firſt ; and 
that by Virtue of the Grant he v was to hold the ſaid Priſage Wine diſ- 
charges 


1 — 0 0 


in the 


© + WU 6 4 ERS 
charged of all Aids and Taxes ; and the Queſtion was, Whether 
Grantee ſhould pay the Subſidy of I onnage impoled upon Wine imported 


by es 10 WV. z. for Priſage Wine? After Judgment for the Grant:- 
ourt of Exchequer, a Writ of Error was brought in the Exchequer 


Chamber. It was inſiſted for the Grantce, that Priſage Wine was a Part 


of the ancient Royal Revenue; that if it were na in the Hands of the 


ueen, {i;e could not pay a Duty for her own Priſage Wine; and that the 
Grantee, who claims under the Crown, ought to have the ſame Exemption ; 
and the rather, becauſe the Priſage of all Wine imported was granted to 


him, with an Immunity from Aids and Taxes. It was on the other Side 


admitted, that, if the Wine had remained in the Hands of the Queen, no 


| Duty ought to have been charged upon it; it being abſurd, that the Queen 


ſhould be chargeable with a Duty to herſelf for her own Wine: But it was 


5 faid, that, as the Wine come into the Hands of a Subject, who may pay 


a Duty for it, there is no Abſurdity in his being charged with the Duty. 


It was likewiſe ſaid, that the Clauſe of Immunity could only extend to 


the Duty of Tonnage, then ſubſiſting, and not to any Duty, which might 


be granted by a future Act. It was holden by all the Judges, that, im- 
mediately upon Importation, the Subſidy of Tonnage, impoſed by the 9 & 


10 W. 3. cap. 23. attaches upon all the Wine; and that the Grantee re- 


_ ceives whatever Part he takes for Priſage chargeable therewith. And the 
Judgment was reverſed, — | _ 


2. Of the Duty of Poundage. 
24. The different Subſidies of Poundage are, from the Time or Man- 


ner of their having been impoſed, thus diſtinguiſhed. 


25. That impoſed by the 12 C. 2. c. 4. is called the old Subſidy. 
26. That impoſed by the 9 & 10 W. 3. c. 23. is called the further 


Subſidy. 
23. That impoſed by the 2 Anne, c. 9. is called the one third 


Subſidy. 


28. That impoſed by the 3 Anne, c. 5, is called the two thirds 


| Sublidy. 


29. That impoſed by the 21 C. 2. c. 1. is called the Subfidy of one 
thouſand ſeven hundred and forty- ſeven. 5 


ED Qed, ** That a Subſidy called The old 


30. By the 12 C. 2. c. 4. par. I. it is ena 


Poundage, that is to fay, of all Manner of Goods and Merchandizes ofSubſidy on 


_ ** every Merchant, Natural born Subject, Denizen and Alien, to be car- © ted and 
+ ried out of this Realm or any your Majeſty's Dominions to the fame be- e 


longing, or to be brought into the ſame by Way of Merchandize, of the 


Value of every twenty Shillings of the ſame Goods and Merchandizes, 


according to the ſeveral and particular Rates and Values of the fame 
Goods and Merchandizes, as the fame are particularly and reſpectively 


* rated and valued in a Book of Rates herein after mentioned and re- 


*« ferred unto, twelve Pence, and ſo after that Rate, except and ſoreprized 


cout of this Grant of Subſidy of Poundage all Manner of Woollen Cloths, 


made or wrought or to be made or wrought within this Realm of Eng- 


and, commonly called old Draperies, and alt Wines before limited to 
pay Subſidies of Tonnage, and all Manner of Fiſh Engliſh taken and 
brought by Engliſh Bottoms into this Realin, and all Manner of frejh 
© Fiſh and Beſtial that ſhall come into this your Realm, and all other 
Goods and Merchandizes, which in the faid Book of Rates are men- 


<< tioned to be Cuſtom tree.” 


* 


31. By 
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The Subſidy 31. By par. 6. it is enacted, that the Rates, intended by this Act, "Va | 


to be paid, be the Rates mentioned and expreſſed in one Book of Rates, intitule 
when” &« the Rates of Merchandize, as they are rated and agreed on by the Com- 
Book of © mons Houſe of Parliament, ſet down and expreſſed in this Book, to be 
Rates. « paid according to the Tenor of the Ad of Tonnage and Poundage, and ſub. 
| «* ſcribed with the Hand of Sir Harbottle Grimſtone Bart. Speaker of the 
« Houſe of Commons, which ſaid Book of Rates compoſed and agreed upon 
by your Majeſty's ſaid Commons, and alſo every Article, Rule, and 
„ Clauſe therein contained, ſhall be and remain as effectual to all Intents 
and Purpoſes, as if the ſame were included particularly in the Body of 
„this preſent AQ.” HE. 1 FF 
The Value 42. In the Pook of Rates it is provided, ** that if there ſhould happen 


of Goods, « to be brought in or carried out of this Realm any Goods liable to the 
not rated in ,, 


| the Book of Payment of Cuſtoms or Subſidies, which either are omitted in this Book, 
' Rates, to be or are not now uſed to be brought in or carried out, or by Reaſon of the 


aſcertained * preat Diverſity of the Value of ſome Goods could not not be rated; that 
"wag of «jn ſuch Caſe every Cuſtomer or Collector for the Lime being ſhall levy 
8 the ſaid Cuſtom and Subſidy of Poundage according to the Value or 
8 price of ſuch Goods, to be affirmed upon the Oath of the Merchant, in 
the Preſence of the Cuſtomer, Collector, Comptroller and Surveyor, or 

| © any two of them.” „„ „„ | - 
The further 33. By theg & 10 IV, z. c. 23. par. 4. It is enacted, that one further 


"Subſidy on Subſidy called Poundage, that is to fay of all Manner of Goods and Mer- 
| Goods im- 4 chandizes, of every Merchant, natural born Subject, Denizen, and Alien, 


Ported. « to be imported or brought into this Realm, or any one of his Majeſty's 
| « Dominions to the ſame belonging, by Way of Merchandize, of the Va- 
fue of every twenty Shillings of the ſame Goods and Merchandizes, ac- 
© cording to the ſeveral and particular Rates and Values of the ſame Goods 
„and Merchandizes, as the ſame are particularly and reſpectively rated and 
© valued in the Book of Rates referred to by the 12 Car. 2. c. 4. twelve 
Pence, and ſo after that Rate; and if there ſhall happen to be brought 
into this Realm any Goods liable to the Payment of the Subſidy by this 
Act granted, which are not particularly rated in the ſaid Book of Rates, 
< every Cuſtomer or Collector for the Time being ſhall levy the Subſidy by 
* this Act granted, according to the Value or Price of ſuch Goods, to be 
* affirmed upon the Oath of the Merchant, in the Preſence of the Cuſtom- 
« er, Collector, Comptroller and Surveyor, or any two of them.“ : 


Goods ex- 34. By this Statute, beſides all the Goods excepted in the 12 C. 2. c. 4. 


cepted. all Goods and Merchandizes uſed in dying are excepted ; and by par. 5. 
it is enacted, , That all Drugs chargeable by this Act, which ſhall be im- 
« ported directly from the Place of their Growth in Engliſh built Ship- 
© ping, and all Spicery except Pepper, which ſhall be imported directly 
* from the Place of its Growth in Exgliſh built Shipping, ſhall be rated to 
% pay by this Act one third Fart of What is charged in the ſaid Book of 
«© Rates and no more; end that this Act ſhall not extend, to charge Linen 
* or wrouzht Silks imported with the additional Duty of one Moiety of the 
Rate mentioned in the ſa id Book of Rates; or to charge Tobacco, of the 
* Engliſh Plantations, with the additional Duty of one Penny per Pound, 

| over and above the Subſidy mentioned in the ſaid Book of Rates.“ 
Page 537 35. By the 2 Anne, c. 9 par. 1. it is enacted, © That one other 
The one Subſidy, called Poundage, of all Manner of Goods and Merchan- 
1 « dizes to be imported or brought into this Realm, or any of her Ma- 
e _* jeſty's Dominions to the ſame belonging, by way of Merchandize; 
5 that is to fay, one third Part of fuch or the like ſeveral and reſpective 
Duties, as by an Act, of the ninth Year of the Reign of Oe the 
FEE, V DE | 6% hird, 
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«© Third, are impoſed or payable ſor or upon the ſame Goods and Meer- F 


„ chandizes reſpectively, except the ſaid Goods and other Merchandizes, 

« as by the faid Act are exempted from the Payment of the Subſidy 

« thereby granted.” | TED | | 

36. By the zd of Anne, c. 5. par. I. it is enacted. That one other The two 

« Subſidy called Poundage, of all Manner of Goods and Mecchandizes to thirds Subſi- 
be imported or brought into this Realm, or any of her Majeſty's Domi- dy on Goods 
« nions to the fame belonging, by way of Merchandize ; that is to 5 


« two third Parts of ſuch or the like ſeveral and reſpective Duties, as by 
an Act of the ninth Year of the Reign of William the Third were 
„granted, and are payable for and upon the fame Goods and Merchan- 


« dizes reſpectively, except Tobacco and ſuch Currants as ſhall be im- 
ported in Engliſh built Shipping navigated according io the Laws 


now in Force, and Sugar from the Engliſb Plantations; and ſuch 
Goods and other Merchandizes, as by the faid Act are exempted from 
„the Payment of the Subſidy thereby gianted.“ . 


37. No Goods, Wares or Merchandiz? exported were liable to any 


of the Subſidies already mentioned, except the old Subfidy, and ſome 


Goods liable to that Subſidy, had by the Acts impoſing the other Sub- 


* 


ſidies been exempted thereirom, 2, | ; 
38. It is moreover enaded by the 8 G. 1.c. 15, par. 7. That for the The Duties 
« further Encouragement of the Priti/h Manufactures, the ſeveral and re- on the 7 
porta tion ot. 


1 ſpective Subſidies and Duties whatſoever, payable to his Majeſty his Pc dee, 
« Heirs or Succeſſors by any Law now in Force, upon the Exportation Britiſh Pro- 


of any Goods, or Merchandizes, of the Produce or Manufacture of guce or Ma» 
©. Great-Britain, ſhall ceaſe, determine, and be no longer due or payabie, nufacture 
for ſo much of the ſaid Goods or Manufactures as ſhall from thence- Laken off. 


forth be exported.” | | | | 
39. But by par. 8. it is provided, That this AQ or any Thing herein Some Goods 
* contained ſhall not extend or be conſtrued to extend, to determine, al- of Britiſh 


ter or leſſen, the ſeveral or reſpeRive Subſxdies of Poundage, or other Produce or 


Duties, payable upon the Exportation of Allom, Lead, Lead Ore, ture except- 


*« Tin, Leather tanned, Copperas, Coals, Wool, Cards, white Woollen ed. 
„ Claths, Lapis Calaminaris, Skins of all Sorts, Glew, Coney Hair or 
* Wool, Haies Wool, Hair of all Sorts, Horſes and Litharge of Lead, 
any Thing herein contained to the contrary notwithſtanding.” 
40. By the 11 CG. 1. c. 7. After reciting, that it had been provided in TheProvi- 


the Book of Rates referred to by an Act of the tweltih Year of the Reign fions, for 
rating Goods 


of King (Charles the Second, that if there ſhould be brought into this 
ad Valorem 


Realm any Goods liable to the Payment of Cuſtom or Subſidy, which decadding to 


either weie omitted in the faid Book, or weie not then uſed to be brought che Oath of 


in, or by reafon ot the great Diverſity of the Value of ſome Goods could not the Import- 


be rated - that in ſuck Caſe every Cuſtomer or Collector for the Time be- ©, repealed. 


ing ſhould levy the Subſidy of Poundage granted by that Act according to 
the Vaiue and Price of ſuch Goods, to be affirmed upon the Oath of the 
Merchant, in the Preſence of the Cuſtomer, Collector, Comptrolier and 


Surveyor, or any two of them; and that in the ſubſequent Acts, by 


which a Subſidy of Poundage or Duties upon particular Gocds had been 


impoſed, the like Proviſion as to all Goods thereto liable and not rated in 
the ſaid Boak of Rates was made; and that it had been found by Expes . 


rience, that the Value of the ſeveral Sorts of Goods, ufually imported and 


not rated in the ſaid Book of Rates, which is ſworn to or affirmed by the 


Importers, according to which the faid dubſides and other Duties are 


| ® 10 be paid, have been very unequal, ſome Perſons greatly undervalumg#Pages3$ 
the fame, to the Detriment of the Revenue and Diſcouragement of the | 
fair Traders, it is enacted, That the ſeveral Proviſions and Clauſes, 


© contains 
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The old 
Subſidy, be- 
fore paid ad 
Falerem, to cc 
be aſcertain- ,, 
ed by the 
additional 
Book of 
Rates. 
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contained in the ſaid recited Acts and Books of Rates before mentioned, 
for aſcertaining the Value of Goods or Merchandizes imported accord. 
ing to the Oaths or Affirmations of the Importers, ſo far as the ſame 
relate to the particular Goods and Merchandizes mentioned, and ex- 
preſſed in a certain Book of Rates herein after mentioned and referred 
unto, ſhall be and are hereby repealed and made void.“ | 
41. By par. 2. it is enacted, *©* That in Lieu of the ſaid former Rates and 
Duties ad Valorem, repealed by this Act, there ſhall be payable and paid 
for the ſaid old Subſidy the ſeveral Rates and Dutics, mentioned and 
expreſſed in one Book of Rates, intituled, An additional Book of Rates 
of Goods and Merchandizes uſually imported, and not particularly rated 
in the Book of Rates, referred to in the Ad of Tonnage and Poundage 
made in the twelfth Year of the Reign of King Charles the Second, with 
Rules, Orders and Regulations, figned by the Right Honourable Spencer 
Compton Eſq; Speaker of the Honourable Houſe of Commons, the ſaid 
Rates and Duties to be paid, upon Impottation of the taid Goods and 
Merchandizes reſpectively into any Port or Place within this Kingdom, 
and ſo in Proportion for any greater or leſſer Quantity; which ſaid laſt 
mentioned Book of Rates, compoſed and agreed upon by your Ma- 


jeſty's ſaid Commons, and every Article, Rule and Clauſe therein con- 


tained, ſhall be and remain during the Continuance of the ſaid Act of 


'* Tonnage and Poundage of full Force, and ſhall be put in Execution 


40 
«Cc 


The other 
Subſidies and ( 
Duties, be- 16 
fore paid ad 
Valorem, to 
be aſcertain⸗ 
ed by the ad- 
ditionalBook 66 
of Rates. 


66 


The value of 


as fully and effectually to all Intents and Purpoſes, as if the ſame were 
particularly inſerted in this preſent AQ.” F 
42. By par. 3. it is enacted, That in all Caſes, where any of the Goods 
or Merchandizes, mentioned in the ſaid Book of Rates, are by Law 
ſubject or liable to any of the Subſidies or Duties, according to the 
reſpective Values ſet thereon for the faid old Subſidy, or in Proportion 
thereto, the ſame ſhall be paid proportionally, according to the parti- 
cular Value ſet thereon in the ſaid Book of Rates laſt mentioned, for 
the old Subſidy aforeſaid, and not according to the Oath of Affirma- 
tion of the Importer ; any Thing in the reſpective Acts which granted 
the ſaid Duties, or in any other Act, to the contrary notwithſtanding.” 

43. By par. 7. after reciting, that it may happen, that ſeveral Goods and 


Goods, un- Merchandizes may be imported which are omitted to be rated in either 
rated in ei- of the ſaid Books of Rates, it is enacted, That in ſuch Caſe, the Value 


ther Book 6c 
of Rates, to, 
be aſcertain- 

ed by Oath ** 
of the Im- 
porter. cc 


If Goods pay- | 


ing ad Valo- 


rem are un- 

dervalued, ,, 

they may be. 
taken for 

the Uſe of 

the Crown, «c 

40 

44 

« 

40 

40 


and Price of ſuch Goods and Merchandizes ſhall be aſcertained by the 
Oath or Affirmation of the Merchant, in the Preſence of the Cuſtomer, 
ColleQor, Comptroller and Surveyor, or any two of them, and. the old 
Subſidy, or other Duties which are payable in Proportion to the ſaid 
old Subſidy, fhall be paid according to ſuch Value and Price.“ 

44. By par. 8. it is enacted, That for the better preventing of Frauds 
to the Revenue, and that al! Merchants may be upon a more equal Foot 
in Trade, it ſhall and may be lawful for the Collector and Comptroller 
or other proper Officers of the Cuſtoms, to open, view and examine 
ſuch Goods and Me:tchindizes paying Duty ad V alorem, and compare 
the ſame with the Value and Price thereof fo ſworn to or affirmed ; 
and if upon ſuch View and Examination it ſhall appear, that ſuch Goods 
and Merchandizes are not valued by fuch Oath or Affi nlation according 
to the true Value and Price thereof, according to the true Intent or 
Meaning of this or any other Act or Acts of Parliament, that then and 
in ſuch Caſe the Importer or Proprietor thall; on Demand made in Writ- 
ing by the Cuſtomer, or ColleQor and Comptroller of the Port, where 
ſuch Goods. and Merchandizes are entered, deliver or cauſe to be deli- 


*Page 539“ vered all fach Goods and Merchandizes into his Majeſty's Warehoule 


40 


at the Port of Importation, for the Benefit of the Crown; and upon ſuch 


Delivery the Cuſtomer or Collector of ſuch Port, with the Privity of ibe 


* Comptroller, ſhall out of any Money in his Hands, ariſing by Cuſtoms 
wy . i 15 3 


OT 


_ 


* 


conſidered as brought into the Kingdom by any of the King's natural 
born Subjects, or by any other Perſon or Stranger, but by the Wind and C. 2. c. 4 


would have endeavoured to have ſupported it. 


| SMUG G LIN G. 
« or other Duties belonging to the Crown, pay to ſuch Importer or Pro- 
« hrietor the Value of ſuch Goods or Merchandizes, ſo ſworn to or af- 
« firmed for the ſaid old Subſidy as aforcſaid, together with an Addition 
« of the Cuſtoms and other Duties paid for ſuch Goods, and of len 
« Pounds per Centum over and above the Value thereof, taking a Receipt 
« for the ſame from ſuch Importer or Proprietor, in full Satisfaction for 
« the ſaid Goods as if they had been regularly fold ; and the reſpective 
« Commiſſioners of the Cuſtoms ſhall cauſe the ſaid Goods to be fairly 
« and publickly ſold for the beſt Advantage, and out of the Produce 


thereof the Money ſo paid or advanced as aforeſaid ſhall be repaid 
to ſuch Collector, to be replaced to ſuch Funds from whence he bor- 


« rowed the ſame, and the Overplus if any ſhall be paid into his Majeſty's ' 
« Exchequer towards the Sinking Fund, any Law, Cuſtom or Uſage 
„ to the contrary, in any wiſe notwithſtanding.” 
By the 21 G. 2. Cc. 2. par. 1. it is enacted, That over and The subſidy 


above all Subſidies of Poundage, and over and above all additional ef 1747 on 
Duties, Impoſitions and other Duties whatſoever, by any other Act or 


oods im- 


« Acts of Parliament, or otherwiſe howſoever, already due and payable, Ported. 


or which ought to be paid to his Majeſty his Heirs or Succeffors, for 


« or upon any Goods or Merchandizes which ſhall be imported or brought 


* into the Kingdom of Great Britain, one further Subſidy of Poundage, 


« of Twelve Pence in the Pound, ſhall be paid to his Majeſty his Heirs 
« and Succeſſors, upon all Manner of Goods and Merchandizes, to be 
« imported or brought into this Realm or any of his Majeſty's Domi- 
« nions to the ſame belonging, by the Importer of ſuch Goods or Mer- 
chandizes, before the Landing thereof, according to the ſeveral parti- 
« cular Rates and Values of the ſame Goods and Merchandizes, as the 
„ fame are now particularly and reſpectively rated and valued, in the 


* 
* 


reſpective Books of Rates, referred to by the Acts of the twelfth Year 


« of the Reign of King Charles the Second and the eleventh Year of the 
„Reign of his late Majeſty, or by any Other Act or Acts of Parliament ; 


« or which do now pay any Duty ad Valorem.“ | 3 
46. By par. 4. it is provided, That nothing in this Act contained ſhall Proviſo ate 


entend, or be conſtrued to extend, to any Goods or Merchandizes, which excepted and 
were or are now allowed, by the ſaid Act of the Twelfth Year of the prohibited 


oods. 


„ Reign of King Charles the Second, or any other AQ or Acts of Parlia- 
* ment, to be 11nported Duty free, nor to any prohibited Goods or Mer- 


* chandizes which may be imported by the united Eaft- India Company.” 


47. Divers Kinds of Goods, Wares and Merchandizes, beſides being 
liable to all the Subſidies and Poundage, are moreover liable to certain 


Duties, impoſed by particular Acts of Parliament. 


48. It has been holden, that Goods thrown on Shore, from a Ship which Vaugh. 166, | 


has been wrecked, are not liable to any Duties ; becauſe they are not to be 167, 168. 
Shephard v. 


Goſnold. 


Sea, 5 | NET 1 3 
49. In an Action of Trover, for the Converſion of 14 Shirts, a Nights. 9043 


Gown and a Cap, a Caſe was made for the Opinion of the Court. It Chapman v. 


was ſtated, that the Plaintiff arrived at Dover from France, and brought Lanb. 

the Goods with him as his own wearing Apparel, and not as Merchandize 

or for Sale; and that the Defendant ſeized them for Non-payment of 

Duty. Upon the firſt Argument, the Court inclined ſtrongly for the 

Plaintiff ; but a further Argument was ordered. At another Pay the 
Attorney General came into Court, and * ſaid; that, it being ſtated par- o Page 540 


ticularly, that the Goods were not imported as Merchandize, it was too 
much for him to endeavour to ſupport the Seiſute: But that, if it had 


ſtood. only upon the Words that he did not bring them in for Sale, he 
3. Of 


—— 
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3. Of the Duties to which Aliens are liable. 

50. Aliens are ſubject to ſome Duties, which are not paid by natutal. 
born Subjects, or by Perſons naturalized by Act of Parliament. 25 
51. By the 11 H. 7. c. 14 it is enacted, That all Merchant Strangers 

and others, that be made Denizens by the King's Letters Patent or 
otherwiſe, ſhall pay ſuch Cuſtoms and Subſidies for their Goods and 
„ Merchandize inwards and outwards, as they ſhould have paid if ſuch 
Letters Patents had never been made.” ak PP. 
$2. The Practice of urpoſing extraordinary Duties upon Aliens is very 
ancient. ) . 1 
Rot. Chart. 53. By the Charter Mercatoria Aliens were liable to a higher Duty upon 
31E. l. n. 44. Wools, Wool-fells and Leather exported than natural-born Subjects; and 
3 46. they were likewiſe to pay a Duty of Threepence in the Pound upon all 
*59* other Goods imported except Wine. 
12E, 4. c. 3. 54. In the Reign of Edward the Third, the Subſidy of Tonnage was 
fix Shillings per Ton upon the Wine of Aliens; whereas that of Englißb 
Merchants was only Half that Sum; and the Sublidy of Poundage was 
two Shillings upon the Goods of Aliens; whereas that of the Exgliſb Mer- 
chants was only one Shilling. : „ 

55. The extraordinary Duties paid by Aliens, being heretofore, to 
diſtinguiſh them from the larger Duties paid by Engliſh Merchants as 
well as Aliens, called parve Cu/lume, all extraordinary Duties, at this 
Day paid by Aliens, are accounted for by the Name of petty Cuſtoms. 

56. By the Statute impohng the old Subſidy of Tonnage, Aliens are 
to pay for ſome Sorts of Wine one Third, for others one Fourth, and 
for others one Fifth more Duty than is paid by Engliſb Merchants. 

9 & 10 W.3. 57. The ſame extraordinary Duties of Tonnage are impoſed upon 
c. 23 Aliens, by the Statutes impoſing the further Subſidy, the one third Sub- 
2 Anne, e. 9. ſidy, and two thirds Subſidy, as are impoſed by the Act granting the 
Kw UE ESR, CE” 
58. The Duty of Two Shillings per Ton, called Butlerage, granted 
by Charta Mercatoria, is at this Day to be paid by Merchant Strangers, 
%% ĩ oe... 88 
12C. 2. c. 4. 59. By the Statute, impoſing the old Subſidy of Poundage, it is enaQ- 
ed, That of every Twenty Shillings Value, of any of the Native Com- 
4. modities of this Realm, or ManufaQures wrought of any ſuch Com- 
„ modities, to be carried out of this Realm by any Merchant Alien, 
according to the Value thereof in the Book of Rates herein after refer- 
red to expreſſed, twelve Pence in the Pound ſhall be paid, over and 
above the Subſidy of twelve Pence in the Pound to be paid by Engliſh 
„Merchants.“ | . FF 
60. By the Book of Rates, Art. 12. it is ordered, That Merchant Stran- 
gets, who according to the Rates and Values in this Book contained 
* do pay double Subſidy for Lead, Tin and Woollen Cloth ſhall alſo pay 
double Cuſtom for Native Manufactutes of Wool or Part Wool; ard 
<« the ſaid Strangers are to pay upon all other Goods, as well inwards as 
„% outwards, rated to the Subſidy of Poundage, three Pence in the Pound, 
or any other Duty payable by Charta Mercatoria, beſides the Subſidy.“ 

61. But by the 25 C. 2. c. 6. par. 1, it is enacted, ** That ſo much of 
„ ſuch Clauſes of the Statute of the Twelfth Year of our Sovereign _ 
„Lord the King, that now eis, and of the Twelfth Article of the Book 
% of Rates therein mentioned, and of all other Clauſes contained in any 
« ather Act or Statute of this Realm whatſover, as do any ways con- 

. N 5 | 6 cern 


12C. 2. 4. 


« ported into England, Ireland, Wales, or Town of Berwick upon Twee 
in any other Ship or Veſſel than which doth truly and without Fraud be- Alien Du- 
« long to England, Ireland, Wales, or Town of Berwick upon Tweed, and ties. 


s M U . IN S. 
« concern any Cuſtom or Subſidy upon any of the Native Commodities of 
« this Kingdom (except Coals) or ManufaQtures wrought or made in this 


« Kindom or Town of Berwick upon * Taveed, to be exported out of this Page 541 | 


« Realm, payable by any Merchant Alien made Denizen, or other Stranger 
« or Alien, over and above the Cuſtom and Subſidy payable by his Ma- 


« jeſty natural- born Subjects, be hereby repealed.” 


60. By the 12 C. 2. c. 18. par. ꝙ it is enaQted, ** That for preventing Divers 


« the great Frauds, daily uſed in colouring and concealing Aliens Goods, Goods, if not 


„all Wines of the Growth of France or Germany, which ſhall be im- nog in 
apil 
„Ships, to pay 


« js navigated with the Mariners thereof as in this Act is before directed, 
1 and all Sorts of Maſts, Timber or Boards, as alſo all foreign Salt, Pitch, 


„Tar, Roſin, Hemp, Flax, Raifins, Figs, Prunes, Olive Oils, all Sorts 
of Corn or Grain, Sugar, Pot Aſhes, Spirits commonly called Brandy 


« Wine or Aqua Vitæ, Wines of the Growth of Spain, the Iflands of the 
© Canaries or Portugal, Madeira or the Weſtern Iſlands ; and all the 


Goods of the Growth, Production or Manufacture of Muſcovy or Ruſha, 
which ſhall be imported into any of the Places aforefaid, in any other 


e than ſuch Shipping and ſo navizated ; ard all the Currants and Turkey 


Commodities, which ſhall be imported into any the Places aforeſaid, in 


« any other than Engliſh built Ships and navigated as aforeſaid, ſhall be 


_ * deemed Aliens Goods and pay all Strangers Cuſtoms and Duties.“ 


61. By par. 10. it is enacted. That for preventing all Frauds, which No foreign 


— a may be uſed in colouring or buying foreign Ships, no foreign built Ship Ships, unleſs 


D 


dor Veſſel whatſoever ſhall be deemed or paſs as a Ship belonging to old dee 


Ergland, Ireland, Wales or the Town of Berwick upon Tweed, or enjoy ene 4. 


„the Privilege of ſuch Ship or Veſſel, until ſuch Time as he or they, Eagle 


( claiming the ſaid Ship or Veſſel to be theirs, ſhall make appear to the Ship. 
« chief Officer or Officers of the Cuſtoms, in the Port next to the Place of 
„ his or their Abode, that he or they are not Aliens, and ſhall have taken 


« an Oath, before ſuch chief Officer or Cfficers, who are hereby autho- 
<« rized to adminiſter the ſame, that ſuch Ship or Veſſel was Zona fide, and 


without Fraud, by him or them bought for a valuable Conſideration, 


« expreſling the ſame, as alſo the Time, Place and Perſons from whom 
« jt was bought, and who are his Part Owners, if he have any; all which 
« Part Owners ſhall be liable to take the fame Oath, before the chief 
D Officer or Officers of the Cuſtoms, in the Port next to the Place of his 


or their Abode, and that no Foreigner, directly or indirectly, hath any 


« Part, Intereſt or Share therein; and that upon ſuch Oath he or they 
4 ſhall receive a Certificate, under the Hand and Seal of the ſaid chief 
Officer or Officers, whereby ſuch Ship or Veſſel may for the future pals, 


and be deemed, as a Ship belonging to the ſaid Port, and enjoy the 


„ Brivileges of ſuch Ship or Veſſel.“ 


62. By the 13 C14 C. 2. c. 11. par. 6. it is enacted. “ That, for the a Liſt to be 
* better encreaſe of Shipping and Navigation, the Collectors and other made of fo- 
Officers of his Majetty's Cuſtoms, in all the Ports of England, ſhall reign Ships 


ecmed 


„% make a true and perfect Liſt, atteſted under their Hands, ot all foreign x oh 
xoli/b, 


4 built Ships belonging to their reſpective Ports, for which Certificates 


„have been made, according to the Directions of an Act paſſed in 
the twelfth Year of the Reign of King Charles the Second, intituled, 


An Ad for the encreaſing and encouraging of Shipping and Navigation, 
„and tranſmit the ſame into his Majeſty's Court of Exchequer, there to 


* remain upon Record: And that no foreign Ship, that is to = 4 
V 1 | „ but 
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2* © built in any of his Majeſty's Dominions of Aſia, Africa or America 
other than ſuch as ſhall Sone fide be bought before the firſt Day of 
« Ofober one thouſand fix hundred and fixty-two next enſuing, and be 
e expreſsly named in the ſaid Liſt, ſhall enjoy the Privilege of a Ship 
belonging to England or Ireland, although owned or manned by Eng. 
« liſþ, except only ſuch Ships as ſhall be taken at Sea by Letters of Mark 
* or Repriſal, and Condemnation made in the Court of Admiralty as 
„ Jawful Prize; but all ſuch Ships ſhall be deemed as Aliens Ships, ang 
< be liable to all Daties that Aliens Ships are liable to by virtue of the 


« ſaid Act for the encreaſing and encouraging of Shipping and Naviga- 


„ tion. 


(E) Ok pꝛohibited Goods. 

A the Offence of Smuggling does in Part conſiſt, in the bringing on 
Shore, or carrying from the Shore, of any Goods, Wares, or Mer- 

chandize, which are by Law prohibited to be brought on Shore or carried 


from the Shore, it will be proper to give ſome Account of prohibited 
Goods. | 


entirely. | 


3. The Importation of foreign Embroidery and divers other Goods, is 


prohibited entirely. | 

4. The ſuffering of foreign Manufactures to be worn in this Kingdom 
muſt, by exhauſting the Treaſure thereof, and depriving the Poor of Em- 
ployment, be very detrimental ; but it may be for the Benefit of Trade, to 
ſuffer ſuch to be imported, provided they be again exported. Upon this 
Principle, divers of the Manufactures of Pera and the Eaſt Indies are al- 
lowed to be imported. But it is provided, that they ſhall be depoſited in 
ſuch Warehouſes as are approved of by the proper Officers of the Cuſtoms; 
and that no Part of the Goods ſhall be taken thereout, until ſufficient Se- 


curity be given, that the ſame ſhall be exported to foreign Parts, and not 


landed again in this Kingdom. | 


5. For the further Encouragement of Trade and Navigation, the Perſon 
exporting prohibited Goods is, in ſome Caſes, intitled to a Drawback of 


the Duties which were paid on the Importation of the Goods. 


6. As one of the Requiſites, neceſſary to entitle an Exporter of prohi- 


bited Goods to a Drawback, is a Certificate from the proper Officer of the 


Cuſtoms, that the Duties were paid upon the Importation of the Goods, 


ſuch Goods are called Certificate Goods. | 


Support of the Inhabitants. It follows, that the Exportation of Corn muſt _ 
in the general he vaſtly advantageous to the whole Nation, as well as to 


7. Such great Improvements have been made in Agriculture, that the 
Corn pioduced in this Kingdom is uſually more than ſufficient for the 


the Land Owners, To promote this, and that it may be ſent to foreign 


Markets as cheap as the Corn of other Countries, it has been thought pro- 


per to allow a Bounty, upon the Exportation of divers Kinds of Grain, 
when the Price of the Grain does not exceed a certain Sum. 


an Allowance or Premium is granted on the Exportation thereof, This is 


when they are made of native Materials, as in the Caſe of Starch and divers 
other Manuſactures. 8 5 | „ 


8. In ſome Caſes, for the Sake of encouraging domeſtick Manufactures, 


not only done, when they are made of foreign Materials which have paid 
Duties on Importation, as in the Caſe of wrought Silks; but likewiſe, 


9. In 


2. The Exportation of ſome Goods, as for Inſtance Wool, is prohibited 
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Drawback is paid, or any Debenture is made out for the Payment of a 
Bounty or Drawback, upon the Shipping of any Goods for Exportation, 
the relanding of the Goods is prohibited, in order to prevent the Loſs 
which the Revenue would thereby ſuttain, and the Injury which would 
thereby be done to the fair Trader; and a Bond is uſually entered into 
by the Perſon who receives ſuch Bounty, Drawback or Debenture, with 
Condition, that the Goods ſhall be carried into Parts beyond the Seas, 
and not landed again in this Kingdom. 


— 


(F) Of the pecuniary Penalties and Forfeitures 

„incurred by Perſons guilty of Smuggling, oz 
c 1 — Pꝛaſtices as have a direct Tendency 
| ere O. = 4 


1. A the Offence of Smuggling is not complete, unleſs ſome Goods, 
Wares or Merchandize, are actually brought on Shore or carried 

from the Shore contrary to Law, a Perſon may be guilty of divers Prac- 
tices, which have a direQt Tendency thereto, without being guilty of the 
Offence. 8 f 5 1 | 

2. For the Sake of preventing or putting a Stop to ſuch Practices, Pe- 
nalties and Forfeitures are inflicted by divers Statutes ; and indeed it would 
be to no Purpoſe, in a Caſe of this Kind, to provide againſt the End, 
without providing at the fame Time againſt the Means of accompliſh- 
Ing it. : | | | ; | 
| In treating of the Penalties and Forfeitures, to which Perſons guilty 
of ſuch Practices as have a direct Tendency to this Offence are liable, it is 
not intended to give an Account of the Penalties and Forfeitures which 
are inflicted in every particular Caſe, This would be going into a very 

large Field; and it will ſufficiently anſwer the preſent Deſign, to give a 
general Account of ſuch Penalties and Forfeitures. | | 
4. The Rule generally adhered to, in the Statutes by which Penalties 
and Forfeitures are infiifted for Offences againſt the Laws relating to the 
Cuſtoms, is, that one Moiety of the Money ariſing from ſuch Penalties - 
and Forfeitures ſhall be to the Uſe of his Majeſty, his Heirs and Succeſſors, 
the other Moiety to the Uſe of ſuch Perſon or Perſons, as ſhall ſeize the 
ſmuggled or prohibited Goods, or inform, ſue or proſecute for the ſame, 
by Action, Bill, Plaint, or Information, in any of the Courts of Record 
at Weftminſter, or in the Court of Exchequer in Scotland: But in ſome 
ſew Caſes the Application of the Money is otherwiſe directed. 


1. In Ships at Sea or hovering upon the Coaſt. 


6. By the 5 C. 1. cap. 11, par. 8. After reciting, that divers Ships and No Ship, of 


Veſſels of the Burthen of fifty Tons or under, laden with cuſtomable and 


fifty Tons, 
or under, to 


prohibited Goods, pretending to be bound for foreign Parts, do fre- hover upon 
quently lie hovering on the Coaſts of this Kingdom, with Intention to run the Coalt, 
the fame privately on Shore as Opportunity offers, to the great Diminu- 


tion and Loſs of the Revenue and Ruin of fair Traders; and that, by 


| Reaſon of the ſaid Veſſels fo hovering, frequent Opportunities are found 


M GIN 6: | 

for carrying on the clandeſtine Trade of exporting Wool, and other ſtaple 
* Page 544 Commodities of this Kingdom prohibited to be exported, it is * enacted, 
That where any Ship or Veſſel of the Burthen of fifty Tons or under, 
laden with cuſtomable or prohibited Goods, ſhall be found hovering 
% upon the Coaſts of this Kingdom, within the Limits of any Port, and 
* not proceeding on her Voyage to foreign Parts, or to ſome other Port of 
this Kingdom, Wind and Weather permitting, it ſhall be lawful, for any 
«© Officer of his Majeſty's Cuſtoms to go on Board every ſuch Ship or 
_ «© Veſfel, and to take an Account of the Lading, and demand and take 
*« Security from the Maſter, or other Perſon having the Charge of ſuch 
Ship or Veſſel, by his Bond to be entered into to his Majeſty his Heirs 
« 2nd Succeſſors, in ſuch Sum as ſhall be Treble the Value of the foreign 
Goods then on Board, with Condition that ſuch Ship or Veſſel, as ſoon 
* as Wind and Weather and the State and Condition of ſuch Ship or 
*« Veſſel doth permit, ſhall proceed regularly on her Voyage, and land ſuch 


«« foreign Goods at ſome. foreign Port or Ports; and if ſuch Maſter, or 


* other Perſon having the Charge of ſuch Ship or Veſſel, ſhall refuſe to 
enter into ſuch Bond, or, having entered into it, ſhall not proceed re- 
«« gularly on her Voyage, as ſoon as Wind and Weather and the State and 


Condition of ſuch Ship or Veſſel ſhall permit, unleſs ſuffered to make a 


* longer Stay by the Collector, or other principal Officer of the Port where 
* ſuch Ship or Veſſel ſhall be, not exceeding twenty Days, then, and in 
e either of the ſaid Caſes, all the foreign Goods ſo on Board ſhall and may 
« by any Officer of the Cuſtoms, by the Direction of the Collector or other 
* principal Officer, be brought on Shore and ſecured ; and in caſe the ſaid 
« Goods are cuſtomable, the Cuſtoms and other Duties ſhall be paid for 


<« the ſame ; and if Wool, or any prohibited Goods, or any Goods liable 


„ to Forfeiture, are found on Board ſuch Ship or Veſſel, the ſame are 


« hereby declared ſubje& to Forfeiture, and the Officers of the Cuſtoms - 


* may proſecute the ſame, as alſo the Ship or Veſſel, in caſe ſhe ſhall be 
„liable to Condemnation.” “ 


6. By par. 1 1. So much of this Statute, 8 to the hovering of 
Ships or Veſſels of fifty Tons or under, was to have Continuance for three 


| Years from the Twenty- fifth Day of March one thouſand ſeven hundred 


and nineteen, and from thence to the End of the then next Seſſion of 


Parliament, and no longer. 


7. But it has.been from Time to Time continued, and by the 14 C. 3. 
c. 86. is continued to the Twenty-ninth Day of September one thouſand 
ſeven hundered and eighty-one, and from thence to the End of the then 


next Seſſion of Parliament. | 


No Ship, of 8. By 6 G. 1. c. 21. par. 31. After reciting, that, by an Act of the lalt 


fifty Tons or Seſſion of Parliament, a Remedy was provided againſt Ships or Veſſels 
under, laden 


77, do beter Limite of the Ports of this Kingdom, and whereas ſuch Ships or Veſſels 


within two in order to elude that Law, do lie at Anchor or hover on the Coaſt as 
Leagues of near the ſaid Limits as may be, it is enacted, That if any Ship or Veſ- 


the Shore. «« ſel, of the Burthen of fifty Tons or under, being in Part or fully laden 
* with Brandy, ſhall be found at Anchor, or hovering, within two 
Leagues of the Shore, and not proceeding on her Voyage, Wind ard 


„Weather permitting, it ſhall and may be lawful to and for the Com- 
„% mander of any of his Maj eſty's Ships of War, Frigates or armed Sloops, 
appointed for the Guard of the Coaſts, or to and for the Commander 
„of any Yacht, Smack, Sloop or other Boat, in the Service of his Ma- 
« jeſty's Cuſtoms, or to and for any Officer of his Majeſty's Cuſtoms, 


* to compel the Maſter, or other Perſon having the Charge of ſuch 
6+ Ship or Veſſel, to come into Port; and it is hereby declared, that ſuch 


„ Maſter, 


of fifty Tons or under, which lie hovering on the Coaſt within the 
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« Maſter or other Perſon as aforeſaid, as likewiſe ſuch Ship or Veſſel, and | 
the Brandy wherewith ſuch Ship or Veſſel is laden in Part or in Whole 
« ſhajl be ſubject to the ſame Rules, Regulations, Penalties and F orfei- 
« tures, as ſuch Cargoes, Ships or Veſſels, and the Mafters or others tak- 
„ing Charge thereof, which hover within the Limits of any Port of this 


Kingdom, are by the ſaid Act ſubject unto,” 


9. By par. 33. it is enacted, That for the preventing of Diſputes, 4p 
« which may arite concerning the Admeaſureinent of Ships hovering on bg of 
«© the Coaſt, the following Rule ſhall be obſerved therein, that is to ſay, 1 
« take the Length of the Keel within Board fo much as ſhe treads on taining the 
„the Ground, and the Breadth within Board by the Midſhip Beam from Tonnage of 
„Plank to Plank, and Half the Breadth for the Depth, then multiply the? Ship, ho- 
„Length by the Ereadth, and that Product by the Depth, and divide the dhe Cad. 
„Whole by Ninety-four, and the Quotient ſhall give the true Contents of ß 
« the Tonnage ; according to which Rule the Tonnage of all ſuch Ships 
« or Veſſels thall be meaſured and aſcertained, any Law, Cuſtom or Uſage 
to the contrary in any wiſe notwithſtanding.” 
10. By 9G. 2. c. 35. par. 23. After reciting, that foreign Goods are No foreign 


- frequently taken out of Ships at Sea, without the Limits of any Port, Goods co be 


with Intent to be fraudulently landed in this Kingdom, it is enacted, taken im or 
« That if any foreign Goods ſhall, by any Ship, Boat or Veſſel whatſoever, Eut out of 2 
« he taken in at Sea, or put our of any Ship or Veſſel what ein 

e taken 1 ea, put hip elle Whatloever, within four Leagues 


the Diſtance of four Leagus from any ot the Coaſts of this Kingdom, of theCoalts. 


„ whether the ſame be within or without the Limits of any of the Ports 


« thereof, without Payment of the Cuſtoms or other Duties payable for 
« the ſame, unleſs in Caſe of Neceiſity, or for ſome other lawtul Rea- 
« ſon, of which the Maſter or other Perſon having Charge of ſuch Ship, 


« Veſſel or Boat, fo taking in the fame, ſhall give immediate Notice to, and 


« make Proof before the chief Officer of the Cuſtoms of the firſt Port of 
« this Kingdom where he ſhall arrive, ſuch Goods thall be forfeited ; and 


a the Maſter, or other Perſon having Charge of ſuch Ship, Veſſel or Boat, 
 *\ſ taking in the ſame, and all Perſons, who ſhall be aiding, aſſiſting or 
„ otherwiſe concerned in the unſhipping or receiving the hid Goods, ſheil 


« forfeit treble the Value thereof; and the Ships, Boats and Veſſels, into 
« which the ſaid Goods ſhall be taken ſhall be forfeited, any Ship, Boat 
e or Veſſe), ſo to be forfeited not exceeding the Buithen of Ore Hundred 


„Tons; and the Miſter, Purſer or other Perfon having Charge of ſuch 


« Ship or Veſſel, out of which ſuch Goods ſhall be taken, unleſs in Caſe 
of Neceſſity, or for other lawful Reaſon, of which Notice ſhall be giv- 
«en and Proof made as aforeſaid, ſhall alſo forfeit treble the Value of 


© the Goods ſo unſhipped.” 


11. By the 5 G. 1. c. 11. par. 3. it is enacted, © That in caſe any foreign No foreign 


Goods, Wares or Merchandize, ſhall by any Collier, Fither Boat, ox Goods te be 


taken in at 


other Coaſting Veſſel or Boat, be taken in at Sea, or out of any pg. os 


* or Veſſel whatſoever, in oder to be landed or put into any other Ship, Ceafting 
* Veſſel or Boat, within the Limits of ary Port, without Payment of the Veſſel. 


_ * Cuſtoms and other Duties payable for the fame, ſuch Goods, Wares 


and Merchandizes ſhall be forfeited ; and the Maſter of ſuch Collier, 
„ Fiſher Boat, or other Coaſting Veſſel or Boat, ſhall forfeit treble the 


Value of ſuch Goods, unleſs in Cafe of Neceſſity, of which ſuch IAaſ- 


© ter ſhall immediately give Notice to, and make Proof before the chief 
Officers of the Cuſtoms of the firſt Port of this Kingdom where he ſhall 
« arrive; and the Maſter, Purſer, or other Perſon taking Charge of ſuch 
„ Ship or Veſſel, out of which ſuch Goods ſhall be taken at Sea, unleſs 
* in Caſe of Neceſſity as aforeſaid, ſhall forfeit rreble the Value of ſuch 
Goods ſo unſhipped.” | | 

EC 12. By 
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12. By par. 11. ſo much of this Statute, as relates to the taking in gf 
Foreign Goods at Sea, was to have Continuance for Three Years from the 
Twenty-fifth Day of March One Thouſand Seven Hundred and Nineteen, 
and from thence to the End of the then next Seſſion of Parliament, and 
no longer. EO oo. rg eg 5 | 
13. But it has been from Time to Time continued, and by the 14 C. 3. 
e. 86. is continued to the 'T'wenty-ninth Day of September One Thouſand 
Seven Hundred and Eighty-one, and from thence to the End of the then 

next Seſfion of Parliament. N | ES - | 


*Page5462. In the Shipping or Unſhipping of Goods at any Port, Member or 
Wharf, not lawfully appointed for ſuch Purpoless 
: 8 14. Heretofore Goods could only be ſhipped and unſhipped in the great 
unſhipped. Ports, for by 4 H. 4. c. 20. it is enaQted, © That all Manner of Merchan- 
only in the ** dize entering into the Realm of England, or going out of the ſame, ſhall 
great Ports. © be charged and diſcharged in the great Ports of the Sea, and not in 
«« Creeks or ſmall Arrivals, upon Pain to forfeit all the Merchandize ſo 
charged or diſcharged to our Lord the King; except Veſſels arriving in 
„ ſuch little Creeks and Arrivals, by Coercion of Tempeſt of the Sea.” 
15. The great Ports of England, which are at other Times called the 
ancient or Head Ports, are London, Ipſwich, Yarmouth, Lynn, Boſton, Hull, 
Newcaſtle, Berwick, Carliſle, Chefler, Milford, Cardiff, Glouceſter, Briſtol, 
| Bridgwater, Plymouth, Exeter, Poole, Southampton, Chicbefter and Sandawich. 
| Other Ports, 16. But by the 13 C14 Car. 2. c. 11. par, 14. after reciting that where- 
1 as, by an Act of Parliament of the firſt Year of Queen Elizabeth, it is or- 
may be ap- dained that no Goods ſhall be ſhipped on board or diſcharged from any 
pointed in Ship or Veſſel, but from or upon ſome ſuch open Place, Key or Wharf, 
England. except the Port of Hull, as her Highneſs her Heirs and Succeſſors ſhould 
| therefore appoint, by Virtue of her Highneſs's Commiſſion, within the 
Port of London, and in all Ports, Creeks, Havens and Roads ; and 
whereas, notwithſtanding the ſaid Act, there are ſome Ports, Creeks and 
Places, where Cuſtomers, Collectors, Comptrollers and Searchers, and 
their Servants, had then Time out of Mind been reſident, to which no 
ſuch Commiſſions were ſent, nor any Place, Key or Wharf appointed as 
by the faid Act is directed; and whereas alſo ſince that Time, by reafon 
of the Alteration of Rivers, Streams, Channels and Sands, ſome Places 
then appointed are become unfit, and others more convenient for the diſ- 
charging and ſhipping of Goods, Wares and Merchandize ; it is enacted, 
That the King's Majeſty may from Time to Time, by his Highneſs's 
* Commiſſion or Commiſſions out of his Court of Exchequer, appoint 
all ſuch further Places, Ports, Members and Creeks, except the 
Town of Hull, as ſhall be lawful for the landing and diſcharging, .lading 
or ſhipping, of any Goods, within the Kingdom of FADES, Dominion 
« of Wales or Town of Berwick upon Tweed, and to what ancient and 
head Ports reſpectively ſuch Places, Members and Creeks, ſhall ap- 
„ pertain ; and where any ſuch Member, Place or Creek ſhall fo as afore- 
* ſaid be appointed, the Cuſtomer, Collector, Comptroller and Searcher, 
of the head Port ſhall, by themſelves or their ſufficient Deputy or 
_ © Deputies, Servant or Servants, refide and inhabit for the entering, 
clearing and paſling Shipping, and diſcharging of Ships, Goods and 
«© Merchangize: And, by Virtue of the aforehie Commiſſion or Com- 
* miſſions, may likewiſe ſet down and appoint the Extents and Limits of 
* every Port, Haven or Creek, within his Majeſty's Kingdom of Eng- 
„land, Dominion of Wales and Town of Berwick, whereby the Extents, 
Limits and Privileges of every Port, Haven or Creek may be aſcer- 
| | . = s tained 


„ n U U F I 
« tained and known ; and it ſhall not be lawful for any Perſon whatſo- 
«« exer to lade or put, or to cauſe to be laden or put from any Key, 
« Wharf or other Place on the Land, into any Ship, Veſſel, Lighter, Boat 
« or Bottom, ary Goods, Wares or Merchandize whatſoever, Fiſh taken 


by his Majeſty's Subjects, Sea Coal, Stone and Beſtials, only excepted, 


to be tranſported into any Place of the Parts beyond the Seas, or carried 
« by Land into the Realm of Scotland; or to diſcharge or lay on Land, or 
« to cauſe to be diſcharged or laid on Land, out of any Boat, Lighter, 


« Ship, Veſſel or Bottom, being not in Leak or Wreck, * any Goods, *Page547 


« Wares or Merchandize whatloever, Fiſh taken by his Majeſty's Subjects, 


_ «« geſtials and Salt, only excepted, to be brought from any of the Parts be- 


« yond the Sea, or by Land from the Realm of Scotland, but only upon 


«ſuch open Place, Key or Wharf, as his Majeſty ſhall from Time to 
„Time, by Virtue of ſuch Commiſſion or Commiſſions as aforeſaid, ap- 


« point in the Port of London and the Members and Liberties thereof, or 
in any other Port, Place, Member or Creek, within the Kingdom of 
England, Dominion of Wales, and Town and Port of Berwick, with- 
« gut ſpecial Suffrance and Leave firſt had from the Commiſſioners and Ofh- 


4 cers of his Majeſty's Cuſtoms, upon the Penalty of the Forfeiture of all 


« tuch Goods, Wares and Merchandize.” 


17. By 6 Ann. c. 28. par. 18. it is enacted, That for the better and New Ports, 


more effectual aſcertaining the Ports, Members, Creeks and Havens, in ory þ 
an aris 


may be ap- 


« Scotland, where Goods have been or may be exported and imported, and 
« the ſeveral Keys, Wharfs and other Places, where the fame may be put 


« on board any Veſſel for Tranſportation, or be unladen upon Importation, Scotland. 


the Queen's Majeſty her Heirs and Succeffors ſhall and may from Time 
« to Time, by Commiſſion or Commiſſions out of the Court of Exchequer 


in Scotland, appoint all ſuch further Places, Ports, Members and Creeks, 


« in Scotland, as ſhall be lawful for the landing and diſcharging, lading or 
„ ſhipping, of any Goods, Wares or Merchandizes, in Scotland, and to 


„hat ancient and head Ports reſpectively ſuch Places, Members and 


© Creeks, ſhall reſpectively appertain ; after which Appointment ſo made; 
„the Ports, Members and Creeks, ſo appointed ſhall be ſubje& to and 
* under ſuch Regulations, as the like Ports, Members and Creeks, appoint- 
«ed in England tor Exportation or Importation there, are or ought to be 
by the Laws of England.” 555 


3. In Ships in Port inward bound. 


18. By the 13 14 C. 2. c. 21, par. 2. it is enacted. That no Ship or An Entry to 
“ Veſſel, arriving from the Parts beyond the Seas, ſhall be above three be made of 
| the Cargoe 
ver of Thames, without touching or ſtaying at any Wharf, Key or Place, oben 
* adjoining to either Shore between Graveſend and Cheſters Key, unleſs,jval, 


Pays in coming from Graveſend to the Place of her Diſcharge in the Ri- 


apparently hindered by contrary Winds, Draught of Water or other 
* juſt Impediment, to be allowed by ſuch Perſon or Perſons, as are or 
„ thall be appointed for managing the Cuſtoms, the Collectors inwards, 
or other principal Officers of the Cuſtoms ; and then or before, the 


Maſter, or Purſer, of ſuch Ship or Veſſel ſhall make a juſt and true En- 


„try upon Oath, of the Burthen, Contents and Lading, of every ſuch 
Ship or Veſſel, with the particular Marks, Numbers, Qualities and 


Contents, of every Parcel of Goods therein laden to the beſt of his 


* Knowledge ; alſo where, and in what Port, ſhe took in her Lading, of 
* what Country built, how manned, who was Maſter during the Voyage, 
and who are Owners thereof; and in all Outports or Members, to come 
directly up to the Place of Unlading, as the Condition of the Port 

Vo. IV. „„ * requires 
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© requires and will admit, and make Entries as aforeſaid, upon the Penalty 
| of the Forfeiture of One Hundred Pounds.” | 
An Account 19. By par. 3. it is enacted, © That no Captain, Maſter, Purſer or other 


| tobe given « Perſon, taking Charge of a Ship or Veſſel of War, wherein any Goods, 


of the Goods ww ; 7 | 3 | 
ee fe Wares or Merchandizes ſhall be brought from the Parts beyond the 


Ship of War Seas, or out of the Realm of Scor/and, ſhall put on board any Lighter, 
<*« Boat or Bottom, or lay on Land, or ſuffer to be put into any Lighter, 
Boat or Bottom, or to be laid on Land, out of any Ship or Veffel as 
* aforeſaid, any Goods, Wares or Merchandizes whatſoever, before ſuch 
«« Captain, Maſter, Purſer, or other Perſon taking Charge of the Ship or 
„Merchants Goods for that Voyage as atoretaid, ſhall have fignified in 


 ®Page 848 Writing under his Hand, unto the Perſon or Perſons, which are or ſhall 


be appointed for managing the Cuſtoms, the Cuſtomer, or Collector and 
* Comptroller inwards of the Port where he arriveth, the Names of every 
„Merchant or Lader of any Goods on board the ſaid Ship or Veſſe), to- 
* gether with the Number and Marks, and the Quantity and Qun4li.y of 
every Parcel of Goods to the beſt of his Knowledge, and ſhall have 
% anſwered upon his corporal Oath to ſuch Queſtions concerning ſuch 
„Goods, as ſhall be publickly adminiſtered to him in the open Cuſtom- 
* houle, by ſuch Perſon or Perſons, which are ar ſhall be appointed for 
the managing of the Cuſtoms, Cuſtomer or Collector and Comptroller, 
or their Deputies, and ſhall be liable to all Searches and other Rules, 
which Merchant Ships are ſubject unto by the Uſage of his Majeſty's 
* Cuſltom-houſe, Victualling Biils and entering excepted, upon Pain to 
« forfeit One Hundred Pounds.” _ 


AnOfficer 20. The Proviſions made by this Clauſe are now at End; it having been 


of one ©12enaQted by the 22 G. 2. C. 33. par. 2. Art. 18. That if any Captain, 
Sbibe, # Commander or other Officer, of any of his Majefty's Ships or Veſſel ſhall 
Goods on © receive on board, or permit to be received on board, ſuch Ship or Veſ- 
boad to be © fel any Goods or Merchandize other than for the ſole Uſe of the Ship or 
caſhiered, « Vefſel, except Gold, Silver or Jewels, and except the Goods and Mer- 

„ chandizes belonging to any Merchant, or other Ship or Veſſel, which 

* may be ſhipwrecked, or in imminent Danger of being ſhipwrecked, 


either on the high Seas, or in any Creek, Port or Harbour, in order to 


*© the preſerving them for their proper Owners, and except ſuch Goods or 


«<< Merchandizes, as he ſhall at any Time be ordered to take and receive on 
*© board, by Order of the Lord High Admiral of Great Britain, or the 
_ * Comnutfſioners for executing the Office of Lord High Admiral, for the 
« Time being, every Perſon ſo offending, being convicted thereof by the 
« Sentence ot a Court Martial, ſhall be caſhiered, and be for ever after- 
„ ward: rendered incapable, to ſerve in any Place or Office in the Naval 
Service of his Majeſty, his Heirs and Succeſſors” 1 
Further Pe- 21. And by par. 24. after reciting, that by an Act for the more effectual 


na ty on an ſuppreſſing of Piracy it is amongſt other Things enacted, that the Cap- 


hls &d tain, Commander or other Officer, of the ſaid Ship or Veſſel of War, and 


Majetty's all and every the Owners and Proprietors of ſuch Goods and Merchandizes, 


Ships taking put on Board ſuch Ship or Vellei of War as aforefaid, ſhall loſe, forfeit and 
Goods on pay, the Value of all andevery ſuch Goods and Merchandizes ſo put on 
3 board as aforeſaid, it is enacted, That if any Captain, Commander or 
 * other Officer, of any of his Majeſty's Ships or Veſſels ſhall receive on 

* board, or permit or ſuffer to be received on board, tuch Ship or Veſſel 

* any Goods or Merchandizes, contrary to the true Intent and Meaning 

of the eighicenth Article in this Act before mentioned, and hereby 

© enacted, every ſuch Captain, Commander, or other Officer, ſhall for 
every ſuch Offence, over and above any Puniſhment inflicted by this 
Akt, forfeit and pay the Value of all and every ſuch Goods and Mer- 

| | LID „„ ** chandizes, 
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# ehandizes, fo received, or permitted or ſuffered to be received, on board 

« as aforeſaid, or the Sum of Five Hundred Pounds of lawful Money of 

« Great Britain, at the Election of the Informer or Perſon who ſhall ſue 

« for the ſame, ſo that no more than one of theſe Penalties or Forfeitures 

« ſhall be ſued for or recovered, by Virtue of this and the ſaid in Part re- 

« cited AQ, or either of them, agaiaſt the ſame Perſon, for one and the 

« ſame Offence.” | | 8 | 
21. By 13 & 14 C.2. c. 11. par. 22. it is enacted, © That no Ship, No Goods to 

« Veſſel or Boat, appointed and einployed ordinarily for the Carriage of be imported 

« Letters and Pacquets, ſhall, unleſs it be in ſuch Caſes as ſhall be allowed a * CO 

« by the Perſon or Perſons, Which are or ſhall be appointed to manage carry Let- 

« his Majeſty's Cuſtoms, Cuſtomer, or Collector and Comptroller, import ters. 

« any Goods and Merchandizes from the Parts beyond the Seas, upon the 

« Penalty of the Forfeiture of One Hundred Pounds, to be paid by the 

« Maſter of the faid Veſſel or Boat with the Loſs of his Place; and 

« all Goods and Merchandizes, that ſhall be found on board any fuch*Page 549 


Ship, Veſſel or other Boat, ſhall be forfeited,” “ | 
22. By par. 4. it is enacted, That the Perſon or Perſons, which are Officers may 


4 gr ſhall be appointed for managing the Cuſtoms, and the Officers of the g on Board 


« Cuſtoms and their Depuries, are hereby authorized and enabled to go. = N 
« and enter on board any Ship or Veſſel, as well Ships of War as Mer- ke era 
« chant Ships, inwards bound, and from thence to bring on Shore into his there till ſhe 
« Majeſty's Storehouſe all ſmall Parcels of fine Goods or other Goods, is cleared. 
« which ſhall be found in Cabbins, Cheſts, Trunks or other ſmall Pack- 8 of 
« age, or in any private or ſecret Place, in or out of the Hold of the Ship "54 comes "og 
« or Veſſel, which may occaſion a juſt Suſpicion that they were intended 

« tobe fraudulently carried away, and all other Sorts of Goods whatſoever, 

« for which the Duties of Tonnage or Poundage were not paid, or com- 

« pounded for, within twenty Days after the firſt Entry of the Ship, to be 

« put and remain in the Storehouſe aforeſaid, until his Majeſty's Duties 


K 


s thereupon be juſtly ſatisfied, unleſs the Perſon or Perſons, which are or 


& ſhall be appointed for managing the Cuſtoms, and Officers of the Cuſ- 
“ toms, ſhall ſee juſt Cauſe to allow a longer Time; and that the ſaid 
„ Perſon or Perſons, which are or thall be appointed for the managing 
of the Cuſtoms, and the Officers of the Cuſtoms and their Deputies, 
may freely ftay and remain on board, until all the Goods are deliyered 
© and diſcharged out of the ſaid Ship or Veſſel; and if any Maſter, 
« Purſer, Boatſwain, or other taking Charge of any Ship or Veſſel, or any 
© other Perſon whatſoever ſhall ſuffer any Truſs, Bale, Pack, Fardel, 
« Caſk or other Package, to be opened on board the faid Ship or Veſſel 
and the Goods therein to be embezzled, carried away or put into any 
„ other Form or Package, after the Ship comes into the Port of her Lit- 


4 


c 


La 


Lad 


„Charge, in every ſuch Cafe the ſaid Maſter, Purſer, Boatſwain, or 


„ other Perſon, ſhall forfeit the Sum of One Hundred Pounds.“ 

23. This Act could only extend to the Duties of Tonnage and Poundage 4 W. & M. 
impoſed by 12 C. 2. c. 4. and ſuch other Duties as were payable at c. 5. ſ. 4. 
the Time it was made; but it may once for all be obſerved, that in every? & '® A 
ſubſequent Act of Parliament, made for impoſing a further Duty Ns 
Tonnage or Poundage in general, or a further Duty upon any particular f. 12. : 


Sort of Merchandize, it is conſtantly provided, that all the 8. Gs 
2.1. J. 4 


Powers, Directions, Penalties, Forfeitures, Matters and Things what-7: 5 
ver 18 


ſoever, contained in any Law or Statute then in Force, ſor the raiſing, . 
levying, ſecuting, collecting, anſwering and paying, the former Duties, 
ſhall be applied, ptactiſed and put in Execution, for railing, levying, 
ſecuring, collecting, anſwering and paying the Duty by ſuch Act granted, 


as fully and effectually, and to all Intents and Purpoſes, as if all and every 
„%% | the 
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the ſaid Clauſes, Powers, Directions, Penalties and Forfeitures, were 
particularly repeated, and again enacted in the Body of ſuch AR. 
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24. By the 12 C. 2. c. 4. par. 2. it is enacted, That if any Goods or 
Merchandize ſhall be brought from the Parts beyond the Seas, into any 
Port, Place, or Creek, of this Realm or other your Majeſty's Domini. 
ons, and be unſhipped to be laid on Land, the Subſidy, Cuſtoms and 

other Duties, due or to be due for the fame not being paid, or law-. 

fully tendered to the Collector thereof or his Deputy, nor agreed with 
for the ſame in the Cuſtom-houſe, according to the true Intent ana 
Meaning of this Act, all the ſaid Goods and Merchandizes whatſoever 


ſhall be forfeited.” | | 


25. By 13 @ 14 C. 2. c. 11. par. 7. it is enacted, „ That if any Goods 


or Merchandize ſhall be laden, or taken, from and out of any dhip or 
Veſſel, coming in and arriving from foreign Parts, into any Bark, Hoy, 
Lighter, Barge, Boat or Wherry, without a Warrant, and the Preſence 


© of one or more Officers of the Cuſtoms, ſuch Bark, Hoy, Lizhter, 


Barge, Boat or Wherry, ſhall be forfeited, and the Maſter, Purſer, 
Boatiwain, or other Mariner of any Ship inward bound, knowing and 
conſenting thereunto, fhall forfeit the Value of the Goods fo un- 


| ſhipped 2» | 


* 26. By the 8 Anne, c. 7. par. 17. it is enacted, 6 That if any Sort 


of Goods whatſoever, liable to the Payment of Duties, ſhall be un- 


ihipped, with Intention to be laid on Land, the Cuſtoms and other Dy- 
ties not being firſt paid or ſecured, or if any prohibited Goods what- 
ſoever ſhall be imported into any Part of Great Britain, then not only 
the ſaid uncuſtomed and prohibited Goods ſhall be forfeited, but alſs_ 
the Perſons, who ſhall be aſſiſting or otherwiſe concerned in the un- 
ſhipping the ſuid uncuſton:ed or prohibited Goods, ſhall forfeit treble 
the Value thereof, together with the Veſſels and Boats made uſ: of for 

landing the aforeſaid Goods.“ eh 5 | . | 
27. By the 13 & 14 C. 2.c. 11. par. 7. it is enaQted, © That if any 
Wharfinger or Keeper of any Wharf. Crane or Key, or their Servants, 
or any of them, ſhall take up or land, or knowingly ſuffer to be taken 
vp or landed, at any of their ſaid Wharts, Cranes or Keys, any Goods, 
Wares or Meichandizes, prohibited, or whereof any Cuſtom, Subſidy 


or other Duties, are due and payable, without the Preſence of ſome 
of the Officers of the Cuſtoms thereunto appointed, or at the Hours and 


Times not appointed by Law, except in the Port of Hull, as in the 
Statute of the firſt Year of Queen Elizabeth Chapter the Eleventh is 


excepted, all and every ſuch Wharfinger and Keeper of ſuch Wharf, 


Crane or Key, thall forieit the Sum of One Hundred Pounds,” 


28. By 1 Elrz c. 1 1. par. 2. it is enacted, ** That it ſhall not be 1:w- 
ful, for any Perſon or Perſons whatſoever to take up, diſcharge and lay 


on Land, or cauſe or procure to be taken up or diſcharged out of any 


Lighter, Sh'p, Crayer, Veſſel or Bottom, not being in a Leak or 
Wreck, and laid upon Lind, any Goods, Wares or Merchandizes 


whatſoever, Fiſh taken by any of your Highneſs's Subjects and Salt 


only excepted, to be brought from any the Parts beyond the Seas or 


the Realm of Scotland, but only in the Day Light, that is to fay, from 
the firit of March until the laſt of September, betwixt Sun-rifing and 
Sun-ſetting, and from the laſt of September until the firſt Day of March, 


betwixt the Hours of Seven in the Morning and Four in the Afternoon, 
upon Paiu of Forfeiture of ail ſuch Goods, Wares and Merchan- 
dizes.“ | GS ts „ 

29. By the 13 C14 C. 2. c. 11. par. 21, it is enacted, That all fo- 
reizn Goods or Merchandizes, which by the Perſon or Perſons, 


which 


are 


S. M U W L 3 Ne: 
are or ſhall be appointed for managing the Cuſtoms, and the Cuſtomer, weighed and 
Collector and Comptroller, ſhall be permitted to be landed and taken numbered, 
« up by Bills at Sight, or Bills at View or Sufferance, ſhall be landed 9 5 
« the moſt convenient Keys or Wharfs, where the faid Perſon or Perſons © * 
Cuſtomer, or Collector and Comptroller, thall appoint, and not elie- 

« where; and there or in his, Majeily's Storehoule, at the Election of the 
* faid Perſon or Perſons and Officers, ſhall be meaſured, weighed and 

© numbered, by and in the Pieſence of the Officers to be thereunto par- 
„ ticularly appointed; which ſaid Officers, fo appointed ſhall perfect the 
« Entry, and thereunto ſubſcribe their Names, and the next Day follow- 
_ * lowing ſhall give Account, and make Report, of every reſpective n- 

try, ſo perfected, to the Perfon or Perſons or Officers aforeſaid, without 
« reaſonable Cauſe to be allowed by the ſaid Perſon or Perſons, or Of- 
„ ficers, or in Default thereof ſhall forfeit the Sum of One Hundred 
J | | 1 

30. By par. 5. it is enacted, That if, after the clearing of any Ship or The Penal- 
( Veſſel by the Perſon or Perſons, which are or ſhall be appointed for ma ty, where 
naging the Cuſtoms or any their Deputies, and diſcharging the Watch- ee. 2 
men or Tideſmen from attending thereon, there ſhall be found on board found after 
ſuch Ship or Veſſel any Goods, Wares or Merchandizes, which have a Ship is 
been concealed from the Knowledge of the faid Perſon or Perſons, which cleared. 
are or ſhall be appointed for the managing of the Cuſtoms, and for 
« which the Cuſtom, Subſidy and other Duties, due upon the Importation 
« thereof, have not been paid, then the Mafter, Purſer, “ or other Per- *Page 551 
« ſon taking Charge of ſuch Ship or Veſſel, ſhall forteit the Sum of One | 
“Hundred Pounds.” "a 

31. By the 5 G. 1. c. 11. par. 4. after reciting, that in Ships from fo- Goods not 
reign Parts Goods are often found, at clearing ſuch Ships, concealed in falſe reported 
Bulk-heads, between the Linings and falſe Knees, or in concealed Lockers, found alter 
in order to their being landed without Payment of Duties, fo that it is al- © e. 
moſt impoſſible for the Officers of the Cuſtoms to diſcover them, without . 
having ſome previous Information, it is enacted, That all Goods not 
„reported, and found after clearing the Ship by the proper Officer or 

« Officers of the Cuſtoms, thall be liable to Forfeiture.“ 
32. By par. 11. fo much of this Statute, as relates to Goods not re- 

ported and found after clearing the Ship, was to have Continuance for three 

Years from the Twenty- fifth Day of March One Thouſand Seven Hundred 
and Nineteen, and from thence to the End of the then next Seſſion of Par- 
lament. | | | ; 
33. But it has been from Time to Time continued, and by the 14 C. 3. 

c. 86. is continued to the Twenty-ninth Day of September. One Thouſfand 

Seven Hundred and Eighty-one, and from thence to the End of the then 
next Seſſion of Parliament. „ | 

34. By the 9 G. 2. c. 35. par. 27. after reciting, that in Ships from Gocds 
foreign Parts Goods are often concealed in falſe Bulk heads, between thy pound con- 
Linings and falſe Knees, or in concealed Lockers, or in the Ballaſt, orcealed after 
in falſe Package and other Places, which the Officers cannot eaſily find nes ae yok 
out or diſcover, in order to their being landed without Payment of Du- gt 3 
ties, and ſuch Goods are not liable by Law to Forfeiture, unleſs the ſame the Matter 
be found after clearing the Ship by the proper Officer or Officers of the to forte it the 
Cuſtoms, it is enacted, That all Goods, which ſhall be found concealed treble Va- 
as aforeſaid, or concealed in any other Place, on Board any Ship or ine thereof. 
5+ Veſſel, at any Time after the Maſter thereof ſhall have made his Report 
at the Cuſtom-houſe, and which ſhall not be comprized or mentione;} 
in the faid Report, ſhall and may be ſeized and proſecuted by any 
* Officer or Officers of the Cuſtoms ; and the Mafter, Purſer or other 
*« Perſon having the Charge or Command of ſuch Ship or Veſſel, in cafe 
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the ſaid Clauſes, Powers, Directions, Penalties and F orfeitures, were 
particularly repeated, and again enacted in the Body of ſuch Ac. 


No Goods 

to be un «6 
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24. By the 12 C. 2. c. 4. par. 2. it is enacted, ** That if any Goods or 
Merchandize ſhall be brought from the Parts beyond the Seas, into any 
Port, Place, or Creek, of this Realm or other your Majeſty's Domini. 
ons, and be unſhipped to be laid on Land, the Subſidy, Cuſtoms and 
other Duties, due or to be due for the fame not being paid, or law- 
fully tendered to the Collector thereof or his Deputy, nor agreed with 
for the ſame in the Cuſtom-houſe, according to the true Intent and 
Meaning of this Act, all the ſaid Goods and Merchandizes whatſoever 

ſhall be forfeited.” os Dh ; | e 
25. By 13 C14 C. 2. c. 11. par. 7. it is enacted, That if any Goods 
or Merchandize ſhall be laden, or taken, from and out of any Ship or 
Veſſel, coming in and arriving from foreign Parts, into any Bark, Hoy, 
Lighter, Barge, Boat or Wherry, without a Warrant, and the Preſence 
of one or more Officers of the Cuſtoms, fuch Bark, Hoy, Lighter, 
Barge, Boat or Wherry, ſhall be forfeited, and the Maſter, Purſer, 
Boatiwain, or other Mariner of any Ship inward bound, knowing and 
conſenting thereunto, ſhall forfeit the Value of the Goods ſo un- 


ſhipped ® . 


* 26. By the 8 Hine. c. 5 par. 17. it is enacted. * That if any Sort 


of Goods whatſoever, liable to the Payment of Duties, ſhall be un- 


ihipped, with Intention to be laid on Land, the Cuſtoms and other Dy- 
ties not being firſt paid or ſecured, or if any prohibited Goods what- 
ſoe ver ſhall be imported into any Part of Great Britain, then not only 
the ſaid uncuſtomed and prohibited Goods ſhall be forfeited, but alſe 
the Perſons, who ſhall be aſſiſting or otherwiſe concerned in the un- 
ſhipping the ſuid uncuſtomed or prohibited Goods, ſhall forfeit treble 


the Value thereof, together with the Veſſels and Boats made uſ: of for 


landing the aforeſaid Goods,” | 


27. By the 13 & 14 C. 2.c. 11. par. 7. it is enaQted, © That if any 


Wharfinger or Keeper of any Wharf. Crane or Key, or their Servants, 
or any of them, ſhall take up or land, or knowingly ſuffer to be taken 
vp or landed, at any of their ſaid Wharts, Cranes or Keys, any Goods, 


* Wares or Meichandizes, prohibited, or whereof any Cuſtom, Subſidy 


or other Duties, are due and payable, without the Preſence of ſome 
of the Othcers of the Cuſtoms thereunto appointed, or at the Hours and 


Times not appointed by Law, except in the Port of Hull, as in the 


Statute of the firſt Year of Queen Elizabeth Chapter the Eleventh is 
excepted, all and every ſuch Wharfinger and Keeper of ſuch Wharf, 


Crane or Key, thall forieit the Sum of One Hundred Pounds.” ES 
28. By 1 Eliz c 11. par. 2. it is enacted, © That it ſhall not be la w- 
ful, for any Perſon or Perſons whatſoever to take up, diſcharge and lay 


on Land, or cauſe or procure to be taken up or diſcharged out of any 
Lighter, Shep, Crayer, Veſſel or Bottom, not being in a Leak or 
Wreck, and laid upon Lind, any Goods, Wares or Merchandizes 
whatſoever, Fiſh taken by any of your Highneſs's Subjects and Salt 
only excepred, to be brought from any the Parts beyond the Seas or 
the Realm of Scotland, but only in the Day Light, that is to fay, from 
the brit of March until the laſt of September, bet wixt Sun-rifing and 
Sun-ſetting, and from the laſt of September until the firſt Day of March, 
betwixt the Hours of Seven in the Morning and Four in the Afternoon, 


upon Paju of Forfeiture of all ſuch Goods, Wares and Merchan- 


dizes.“ | „ 5 
29. By the 13 C14 C. 2. c. 11. par. 21. it is enacted, © That all fo- 
reizn Goods or Merchandizes, which by the Perſon or Perſons, which 


6 m SS. I... 


; «© Hundred Pounds.” 


| S MU G-G LE EN: 

« zre or ſhall be appointed for managing the Cuſtoms, and the Cuſtomer, weighed and 
Collector and Comptroller, hall be permitted to be landed and taken numbered, 
« up by Bills at Sight, or Bills at View or Sufferance, ſhall be landed ar}? _ 25 

the moſt convenient Keys or Wharfs, where the faid Perſon or Perſons 
« Cuſtomer, or Collector and Comptroller, thall appoint, and not elie- 
« where; and there or in his, Majetly's Storehoule, at the Election of the 
« ſaid Perſon or Perſons and Officers, ſhall be meaſured, weighed and 
© numbered, by and in the Pieſence of the Officers to be thereunto par- 
« ticularly appointed; which ſaid Officers, ſo appointed ſhall perfect the 
« Entry, and thereunto ſubſcribe their Names, and the next Day follow- 
„ lowing ſhall give Account, and make Report, of every reſpective En- 
« try, ſo perfeQted, to the Perſon or Perſons or Officers aforeſaid, without 
e reaſonable Cauſe to be allowed by the faid Perſon or Perſons, or Of- 
« ficers, or in Default thereof ſhall forfeit the Sum of One Hundred 


« Pawns,” ---: | | | 3 5 5 
o. By par. 5. it is enacted, That if, after the clearing of any Ship or The Penal- 


* 


6 


Wn — * — 


oe . 


« Veſſel by the Perſon or Perſons, which are or ſhall be appointed for ma ty, where 


3 ; . . . : | _ Coods cone 
naging the Cuſtoms or any their Deputies, and diſcharging the Watch cealed are 


men or Tideſmen from attending thereon, there ſhall be found on board found after 
„ ſuch Ship or Veſſel any Goods, Wares or Merchandizes, which have a Ship is 


been concealed from the Knowledge of the faid Perſon or Perſons, which cleared. 


« are or ſhall be appointed for the managing of the Cuſtoms, and for 
« which the Cuſtom, Subſidy and other Duties, due upon the Importation 
thereof, have not been paid, then the Maſter, Purſer, “ or other Per- Page 551 
« ſon taking Charge of ſuch Ship or Veſſel, ſhall forteit the Sum of One ” 


31. By the 5G. 1. c. 11. par. 4. after reciting, that in Ships from fo- Goods not | 


| reign Parts Goods are often found, at clearing ſuch Ships, concealed in falſe reported 


Bulk-heads, between the Linings and falſe Knees, or in concealed Lockers, found alter 
in order to their being landed without Payment of Duties, ſo that it is al- CET 
moſt impoſſible for the Officers of the Cuſtoms to diſcover them, without 188 
having ſome previous Information, it is enacted, That all Goods not 
reported, and found after clearing the Ship by the proper Officer or 
« Officers of the Cuſtoms, ſhall be liable to Forfeiture.” 

32. By par. 11. fo much of this Statute, as relates to Goods not re- 
ported and found after clearing the Ship, was to have Continuance for three 
Years from the Twenty-fifth Day of March One "Thouſand Seven Hundred 
and Nineteen, and from thence to the End of the then next Seſſion of Par- 
lament. | . | : 

33. But it has been from Time to Time continued, and by the 14 G. 3. 


c. 86. is continued to the Twenty-ninth Day of September. One 'Thoufaud 
Seven Hundred and Eighty-one, and ſrom thence to the End of the then 


next Seſſion of Parliament. | | 
34. By the 9 G. 2. c. 35. par. 27. after reciting, that in Ships from Gocds 
foreign Parts Goods are often concealed in falſe Bulk heads, between thy pound con- 
Linings and falſe - Knees, or in concealed Lockers, or in the Ballaſt, orcealed after 
in falſe Package and other Places, which the Officers cannot eaſily find "4 ee 
out or diſcover, in order to their being landed without Payment of Du- sg 584 
ties, and ſuch Goods are not liable by Law to Forfeiture, unleſs the ſame the Matter 


be found after clearing the Ship by the proper Officer or Officers of the to forfeit the 


Cuſtoms, it is enacted, ** That all Goods, which ſhall be found concealed 4 _ TY . 
as aforeſaid, or concealed in any other Place, on Board any Ship ore FRETERs 


„ Veſſel, at any Time after the Maſter thereof ſhall have made his Report 
* at the Cuſtom-houſe, and which ſhall not be comprized or mentioned 
in the faid Report, ſhall and may be ſeized and proſecuted by any 
* Officer or Officers of the Cuſtoms; and the Maſter, Purſer or other 
Perſon having the Charge or Command of ſuch Ship or Veſſel, in cafe 
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all Goods «© 
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it can be made appear, that he was any ways conſenting or privy to 


* ſuch Fraud or Concealment, ſhall forfeit treble the Value of the Goods 
„ fo found. 85 e ; 5 Fo 


40 


4. In Ships in Port outward Bound. 


No Englſh 35. By the 13 & 14 C. 2. c. 11. par. 3. it is enaQted, © That no Cap- 


Goods to be. 
ſhipped, till cc 
the Ship is 


tain, Maſter, Purſer, or any other Perſon taking Charge of any Ship or 
Veſſel, bound for the Parts beyond the Seas or into the Kingdom of Scot- 


entered, and land, whether the ſame Ship or Veſſel ſhall have Commiſſion from, or 


an Entry to“ belong unto, the King's Majeſty that now is, his Heirs or Succeſſors, or 
be made of „“ ſhall 5 to, or have Commiſſion from, any foreign Prince or State, 
or othetwiſe, ſhall take in, or ſuffer to be taken into, or laden aboard 

ey „ ſuch Ship or Veſſel any Engliſh Goods, Wares or Merchandize, to be 
Sbip out- exported into the Parts beyond the Sea, or into the Kingdom of Scotland, 
ward bound. until ſuch Captain, Maſter, Purſer, or other Perſon, ſhall have entered 
„ ſuch Ship or Veſſel in the Book of the Commiſſioners, Cuſtomer, or Col- 

* TeQtor and Comptroller outwards of ſuch Port, where he ſhall load or 

„take in Goods, together with the Name of ſuch Captain or Maſter, the 

„ gBurthen of ſuch Ship or Veſſel, the Number of Guns and Ammunition 

„ ſhe carries, and to what Port or Place ſhe intends to paſs or fail ; and, 
before he or they ſhall depart, with his or their Ship or Veſſel, out of 

« ſuch Port or Place, ſhall bring and deliver, unto the Perſon or Perſons, 


| Page 562. which are or ſhall be appointed for managing the“ Cuſtoms, the Cuſ- 


tomer, or Collector and Comptroller of ſuch Port or Place, a Content in 
« Writing, under his or their Hands, of the Names of every Merchant and 
other Perſon or Perſons, that ſhall have laden, or put on board, any 
* ſuch Ship or Veſſel any Goods or Merchandize, together with the Marks 
„and Numbers of ſuch Goods and Merchandize, and ſhall likewiſe pub- 
<< lickly in the open Cuſtom-houſe, upon his corporal Oath to the beſt of 
% his Knowledge, have anſwered to ſuch Queftion or Queſtions, as ſhall 
be demanded of him by the ſaid Perfon or Perſons, which are or thall be 
appointed for managing the Cuſtoms, the Cuſtomer, or Collector and 
„ Comptroller or their Deputies, concerning ſuch Goods and Merchan- 
die as ſhall be aboard ſuch Ship or Veſſel, upon Pain of Forfeiture of 
&« One Hundred Pounds.“ 3 „„ 


Ante 548, 36. The Proviſions in this Clauſe, as to Officers of Ships or Veſſels 


belonging to bis Majeſty, are now at an End; for as has been already 
ſThewn, all ſuch Officers are abſolutely prohibited from taking any Goods 
or Merchandize, except Gold, Silver and Jewels, on Board for Expor- 
tation. | „„ „ 

No Goods to 37. By the 13 14 C. 2. c. 11. par. 22. it is enacted, That no Ship, 


be exported 


i 2 Veſſe) © Vellel or Boat, appointed ard ordinarily employed for the Carriage of 


appointed to Letters and Pacquets, ſhall, unleſs it be in ſuch Caſes as ſhall be al- 


_ carryLet- ** Jowed by the Perſon or Perſons, which are or ſhall be appointed for the 


ters and 4 managing of the Cuſtoms, the Cuftomer, or Collector and Comptroller, 
FOI by export any Goods or Merchandize into the Parts beyond the Seas, upon 
| % the Peralty of the Forfeiture of One Hundred Pounds, to be paid by 

© the Maſter of the ſaid Veſſel or Boat with the Loſs of his Place; and all 
Goods and Merchandize, that thall be found on Board any ſuch Ship, 

4% Vefſe} or Boat, ſhall be forfeited.” _ | | | 


Officers may 38. By par. 4. * The Perſon or Perſons, which are or ſhall be appoint- 


ſearch Ships ce 
outward 4 
bound. 


ed for the managing the Cuſtoms, and the Officers of his Majefty's Cuſ- 
toms and their Deputies, are authorized and enabled, to go and enter 
„on Board any Ship or Veſſel outwards bound, as well Ships of War as 

h Es = nf 
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be 


66 


. 
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„ LL MS 
Merchant Ships, and from thence to bring on Shore all Goods prohibit- 
ed or uncuſtomed, except Jewels.“ GT | | | 

9. By the 1 Elig. c. 11. par. 2. it is enacted, * That it ſhall not be At what 
le wful for any Perſon or Perſons whatſoever, to lade or put, or cauſe to Hours of the 
be laden or put, off from any Wharf, Key or other Place on the Land, P Code 
into any Ship, Veſſel, Crayer, Lighter or Bottom, any Goods, Wares or on boars a 
Merchandizes whatſoever, Fiſh taken by your Highneſs's Subjects only Ship. 


_ excepted, to be trantported into any Place of the Parts beyond the Seas, 


or into the Realm of Scotland, but only in the Day Light, that is to ſay, 


from the firſt of March until the laſt of September, between Sun-riſing 


and Sun-ſetting, and from the laſt of Seprember until the firſt of March, 
between the Hours of ſeven in the Morning and four in the After- 
noon, upon Pain of Forteiture of all ſuch Goods, Wares and Merchan- 


dizes.“ 


40. By the 1 3 2. 14 C. 2. c. 11. par. 7. it is enacted, That if any No Goods to 


Wharfinger or Keeper of any Wharf, Crane or Key, or their Servants, be carried 
or any of them, ſhail ſhip off or ſuffer to be Water-born, at or from any _ a : 
of their Wharfs, Cranes or Keys, any Goods, Wares or Merchandizes in he . 


prohibited, or whereof any Cuſtom, Subſidy or other Duties are due ſence of an 


and payable, without the Preſence of ſome of the Officers of the Cuſ- Officer, and 


at the Hours 


toms thereunto appointed, or at Hours and Times not appointed by at che 55 
appointed, 


Law, except in the Port of Hull as in the Statute of the firſt Year of 
Queen Elizabeth Chapter the Eleventh is excepted, all and every ſuch 
Wharfinger and Keeper ſhall forfeit the Sum of One Hundred Pounds.” 
* 11. By the ſame Par. it is enacted, That if any Goods or Merchan- page 353 
dize ſhall be laden or taken from the Shore, into any Bark, Hoy, Lighter, No Goods to 


| Barge, Wherry or Boat, to be carried on board any Ship or Veſſel, out- be ſhipped, 


ward bound for the Parts beyond the Seas, without a Warrant and the without a 
Preſence of one or more Officers of the Cuftoms, ſuch Bark, Hoy, ads _ 
Lighter, Barge, Wherry or Boat, ſhall be forfeited.” ?“ an 3 
42. By the 12 C. 2. c. 4. par. 3. it is enacted, That if any Goods or Officer. 
Merchandize ſhall be ſhipped, or put into any Boat or Veſſel, to the In- No Goods to 
tent to be carried into the Parts beyond the Seas, the Subſidy, Cuſtom be shipped 
and other Duties, due or to be due for the ſame, not paid or lawfully — "= _ 
tendered to the Collector thereof or his Deputy, nor agreed with for the 2 
fame in the Cuſtom houſe, according to the true Intent and Meaning 

of this Act, all the ſaid Goods and Merchandizes ſhall be forfeited.” _ 


43. By che 12G. 1. c. 28. par. 18. After reciting, that great Quantities Goods ſhip- 


of Goods and Merchandizes, on which conſiderable Duties are due and ped without 


payable to his Majeſty, and divers Sorts of Goods prohibited to be export- 
ed, are by evil diſpoſed Perſons frequently ſhipped for Parts beyond the ggCÞ. to 


the Pre- 
{ence of an 


Seas, without the Preſence of the proper Officer of the Cuſtoms, to the be torteited. 


gr 
4% * 
40 


146 


54 


© Cuſtoms or others, and be carried into Parts beyond the Seas, in ſuch 


or other Perſon or Perſons, who ſhall have ſo ſhipped, or cauſed the 


eat Prejudice of the Revenue and all fair Traders, it is enacted, That 
if any ſuch Goods or Merchandizes ſhall be ſhipped for Parts beyond the 
Seas, without a Warrant, or without the Preſence of an Officer of the 
Cuſtoms appointed for that Purpoſe, all fuch Goods and Merchandizes | 


or the Value thereof ſhall be forfeited.” 


44. By the 13 & 14 C. 2. c. 11. par. . It is ended, « That if any The double 


Goods, Wares or Merchandize, for which the Duties of Subfidy or f 


Cuſtom are due and payable, ſhall be ſecretly conveyed on Board any only oh 
Ship or Veſſel, before the Cuſtom and Subſidy thereof be duly anſwered ported to be 
and paid, and ſhall eſcape the Diſcovery thereof by the Officers of the forfeited. 


Caſe the Owners or Proprietors of ſuch Goods, Wares or Merchandizes, 


** {ame 


may be put 
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%%%A ũ Q 
© ſame to be ſo ſhipped and tranſported, ſhall forfeit the double Value of 
* the Goods, computed according to the Book of Rates, except for Coal, 


4c which, ſo ſecretly exported as aforeſaid, ſhall pay double the Cuſtom 
and Duty due and payable for the ſame.” j 


+ 5. In coaſting Veſſels. 


45. Coaſting Veſſels, beſides being ſubje& to ſuch general Rules and 
Regulations as other Ships inward and outward bound are, are likewiſe 
| ſubject to ſome particular ones. 5 „ 
No Goods to 46. By the 13 14 C. 2. c. 11. par. 5. It is enacted, That if any 
be ſhipped, «© Goods, Wares or Merchandizes, ſhall be Mipped or put on Board, to be 
ee “ carried forth to the open Sea, from any Port, Creek or Member in the 
wiſe, with⸗ Kingdom of England, Dominion of Hales or Town of Berwick, to 
out a Suf- ** be landed at any other Place of this Realm, without a Sufferance or 
ferance. Warrant firit had and obtained, from the Perſon or Perſons which are or 
© ſhall be appointed for the managing the Cuſtoms and Officers of the 
: 1 * Cuſtoms, all ſuch Wares and Merchandizes ſhall be forfeited.” 1 
* Goods en- 47. By the ſame par. It is enacted, That the Maſter of every Ship or 
tered to be «© Veſſe], who ſhall lade or take in any Goods, Wares or Merchandizes, 
nn. o“ in any Part, Member or Creek, within the Kingdom of England, Do- 
be carried to ininion of Wales or Town of Berwick, to be landed or diſcharged in 
the Place © ſome other Port, Member or Creek of this Realm, ſhall, before the Ship 
for which or Veſſel be removed or carried out of the Port where he ſhall take in 
wn . bis Lading, take out a Cocquet or Cocquets, and become bound to the 
25. “King's Majeſty, with good Security in the Value of the“ Goods, Wares 
28e 554. and Merchandizes aforeſaid, for Delivery and Diſcharge thereof in the 
„ Place or Port for which the ſame ſhall! be entered, or in ſome other Port 
% or Place within this Realm, and, the Dangers and Accidents of the Seas 
© excepted, to return a Certificate within fix Months after the Date of ſuch 
“ Cocquet or Cocquets, under the Hands and Seals of his Majeſty's Of- 
I ficers, ſigned alſo by the Perſon or ſome one of the Perſons, which are 
© or ſhall be appointed for managing the Cuſtoms, or their Deputy or 
“ Deputies, in every the reſpective Ports, Members or Creeks where the 
“ ſame ſhall be landed and diſcharged, to his Majeſty's Officers of the 
* Cuſtoms, to whom ſuch Security hath been given as aforeſaid, that ſuch 
«© Goods, Wares and Merchandizes were theie landed and diſcharged ac- 
« cordingly, upon the Penalty of the Forfeiture of the Bond and Security 
* aforeſaid.” 7 „ | : | Le. 
Penalty of 48. By par. 8. It is enacted, That if any Officer of any Port, Member 
making 2 © gr Creek, ſhall grant or make any falſe Certificate of any Goods or 
falſe Certi- 46 Merchandizes, which ſhould have been landed out of any Ship or Veſſel, 
gente. “ ſuch Officer ſhall forfeit the Sum of fifty Pounds, and ſhall moreover 
*© loſe his Employment, and be incapable of ſerving his Majeſty in any 
Place or Truſt concerning his Cuſtoms.” . | 
Penalty of 49. By the ſame par. it is enacted, That if any Perſon ſhall counterfeit, 
£4lfifying a © raiſe or falfify, any Cocquet, Certificate or Return, Tranfire, Let-paſs, 
Cocquet or « r any other Cuſtomhouſe Warrant, he ſhall forfeit One Hundred 
Certificate. . pounds; and the Cocquet, Certificate or Return, ſhall be invalid and of 
— ĩð ß“7“² “vn. | 5 
Foreign 50. By the 9 G. 1. c. 21. par. 8 After reciting, that Frauds are many 
Goods n% Times committed, under the Pretence of carrying foreign Goods or Mer- 
In Board a Chandizes coaſtwiſe, by Maſters of coaſting Veſſels, who take in ſuch 
coaſting Goods at fome Place other than the Port from whence they are certified, 
Ship, excep: to the Prejudice of the Revenue and the Encouragement of the foul 
e Trader, it is enacted, “ I hat if any foreign Goods or Merchandizes ſhall 
th-y are | | 15 be 


certified. 


Goods and double the Value thereof ſhall be forfeited, and the Maſter 
of the ſaid Veſſel ſhall forfeit the Value of the ſaid Goods.” 


if required, to go on Board and enter into any coaſting Ship or Veſſel, „ithin the 


and to rummage and ſearch the Cabbin, and all other Parts of all ſuch Port. 


- 3 ww Tp FF Jy 


as aforeſaid; and if any Perſon or Perſons ſhall obſtrut, oppoſe, mo- 


are frequently taken in at Sea by Maſters of coaſting Veſſels, who private - to be land- 


into any Port within the Kingdom of Great Britain, from any other zn the pre- 


© tomer, or Collector and Comptroller, for the landing and diſcharging 


s of ſuch Ship or Veſſel, out of which the Goods ſhall be landed or put 


from the Twenty-fifth Day of March one thouſand ſeven hundred and 
twenty-two, and from thence to the End of the then next Seſſion of Par- 


_ * whereon there is a Drawback, Bounty, or Premium, or of Goods pro- | Downs 
| ** hibited to be worn or uſed here, to the Prejudice of the Revenue, it and pro- 


«SMU 6-6 r N:e& 

be taken on Board any coaſting Veſſel, in Parts beyond the Sea, or out 
of any Ship at Sea, or in any Port or Place of this Kingdom, other than 
the Port or Place from whence ſuch Goods thall be certified, the ſaid 


51. By the 9 G. 2. c. 35. par. 29. It is enacted, ** "Thatyt ſhall and Officers may 
„may be lawful to and for any Officer or Officers of the Cuſtoms, pro- ſearch a 
« ducing his or their Warrant or Deputation, or Warrants, or Deputations, Veet 


« which ſhall be within the Limits of any of the Ports of this Kingdom, Limits of a 


HT 


« coaſting Ships or Veſſels, for prohibited and uncuſtomed Goods, and 
« ſuch Officer and Officers is and ate hereby authorized and impowered, 
to ſtay and remain on Board all ſuch Ships and Veſſels, during the whole 
Time that the fame ſhall continue within the Limits of any ſuch Port 


*« left, lett or hinder, any Officer or Officers of the Cuſtoms, in going and 
remaining on Board any ſuch coaſting Ship or Veſſel, or in entering and 
„ ſearching the Cabbin or any other Part thereof, every ſuch Perſon or 
« Perſons ſhall for every ſuch Offence forfeit the- Sum of One Hundred 


J | V 
52. By the 8 G. 1. c. 18. par. 18. After reciting, that foreign Goods Goods not 


ly land the ſame, to the Prejudice of the Revenue and the Encouragement ed ow 8 
of the foul Trader, it is enacted, ** That if any Goods, brought or coming Veſſel,” but 
“Port wit' un the ſaid Kingdom, by Coaſt Cocquet, Tranſire, Let-paſsſence of an 
or Certiucate, ſhall be unſhipped, to be landed or put on Shore, before Officer. 

« ſuch Cocquet, Tranſire, Let-paſs or Certificate, ſhall be delivered to the 

« Cuſtomer, or Collector and Comptroller, of the“ Port or Place of her *Page 555 
Arrival, and Warrant of Sufferance made and given from ſuch Cuſ- 


% thereof, the Maſter, Purſer, Boatſwain, or other Mariner taking Charge 


« on Shore, knowing and conſenting thereunto, ſhall forfeit the Value of 
„ the Goods ſo unſhipped ; and if any Goods of foreign Growth, Pro- 
« duction or Manufacture, coming coaſtwiſe as aforeſaid, ſhall be landed 
„ without the Preſence of an Officer of the Cuſtoms, ſuch foreign Goods 
„or the Value thereof ſhall be forfeited, any Law, Cuſtom or Ulage to 
«*« the contrary, notwithſtanding.” 


63. By par. 27. This Statute was to have Continuance for two Years, - 


liament. DET | 
54. But it has been continued from Time to Time, and by the 14 G. 
3. c. 86. is continued, except the Clauſes therein contained, obliging all 
Ships and Veſſels to perform Quarentine, to the 'I'wenty-ninth Day of 
September one thouſand ſeven hundred and eighty one, and from thence to 
the End of the next Seſſion of Parliament. 


6. In the Caſe of Certificate and prohibited Goods. 


| 55. By the 12 C. 1. c. 28. par. 17. It is enacted, That for the bet- Goods in- 


«© ter preventing Frauds, in the entering for Exportation of any Goods, bed 


„ ſhall hibited 
Goods, may be examined, to ſee if rightly entered. 
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M e e e 
fall and may be lawful, to and for any Searcher or other proper Of. 
* ficer of the Cuſtoms, aſter the Entry of any of the ſaid Goods, and be. 
I foreand after the ſhipping thereof, to open and ſtrictly examine any 
** Bale, Cheſt, Truſs or other Package, to fee that the Goods are right 
entered; and if on ſuch Examination the ſame ſhall be found rightly 
entered, the Searcher or other Officer ſhali at his own Charge caute the 
© ſame to be repacked, which Charge ſhall be allowed to ſuch Officer by 
the Commiſſioners of the Cuſtoms, if they think it reaſonable: But in 
<* caſe the Officer ſhall, on Examination, find ſuch Goods to be leſs in 
Quantity or Value, than is expreſſed in the Exporter's Indorſement upon 
his Entry, or any that ſhall be entered under a wrong Denomination, 
** whereby his Majeſty would have been defrauded, all ſuch Goods may 
A be ſeized, and ſhall be forfeited, and the Owner or Merchant ſhall loſe 
the Benefit of receiving the Drawback or Bounty for ſuch Goods, and 
* the Value thereof“ | Nel | So 
Certificate 56. By the 8 Anne, c. 13. par. 16. After reciting, that it hath been 
Goods re= found by Experience, that great Quantities of foreign Goods, after they 


landed, and haye been ſhipped for Ex portation, have been privately relanded ; and that 


Oo the Remedies already provided by Law haye nat been ſufficient, to obvi- 


Drawback ate a Practice ſo very prejudicial to the Revenue and all fair Traders, it is 
thereof, to enacted, ** That if any foreign Goods, contained or ſpecified in any Certi- 


— —— ͤ — 


46 
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Further Pe- 


be forfeited. ficate, whereupon any Drawback is to be made, or whereupon any De- 


benture is to be made forth for any ſuch Drawback, ſhall not be really 
and bona fide ſhipped and exported, the Danger of the Seas and Enemies 
excepted, or ſhall be landed again in any Part of Great Britain, unleſs 
in Caſe of Diſtreſs to ſave the Goods from periſhing, which ſhall be 


* preſently made known to the Perſon or Perſons which are or ſhall be ap- 


appointed to manage the Cuſtoms, or principal Officers of the Port, then 
not only ſuch Certificate Goods ſhall be forfeited, but alſo the Perſon or 
Perſons, being the Exporters or any others, who ſhall bring back, or 
caule or procure ſuch Certificate Goods, or any Part of them, to be re- 
landed in any Part of Great Britain, or be aſſiſting or otherwiſe con- 
cerned in unthipping the ſame, or by whoſe Privity, Knowledge or Di- 
rection, the ſaid Goods or any Part thereof thall be * fo relanded, ſhall 
forfeit double the Amount of the ſaid Draw back for ſuch Goods, toge- 
ther with the Veſſels or Boats made uſe of in the landing or conveying 
the fame.” 1 | 3 | | » T4 

57. By the 5 G. 1. c. 11. par. 6. After reciting, that the Remedies pro- 


naliy on re- vided by Law, to prevent the relanding of Goods prohibited to be worn 
landing pro- in this Kingdom, and of foreign Goods thipped out for Parts beyond the 


hibited or ,, 


_ Certificate 
"Goods: 


(c 


Seas, have been inſufficient to put a Stop thereto, it is enacted, That 
if any ſuch Goods ſhall be unſkipped or put on Shore, unleis in Caſe 
of Diſtreſs to ſave the Ship from periſhing, or in the Preſence of an 


«© Officer of the Cuſtoms, the ſaid Goods ſhall be forfeited; and if the 


Package of 


Maſter, Purſer, or other Perſon taking Care of any Ship wherein the 
ſaid Goods ſhall be laden, ſhall ſuffer or permit any of the ſaid Goods 
to be landed or unſhipped, unleſs as aforeſaid, the ſaid Maſter, Purſer 
or other Perſon ſhall forfeit the Value of the Goods ſo unſhipped or 
landed.” FDD. „ | POS 
58. By par. 7. After reciting, that the Perſons concerned in carrying on 


Certificate ſuch fraudulent Practices, do frequently cauſe the Package of ſuch Goods 


or prohibit- to be opened on Board the Ship, during the Time ſhe continues in Port, 


ed Goods hereby they have a better Opportunity to reland the ſaid Goods, it is 


96-2 64g enacted, ©* That if the Package of any ſuch Goods ſhall, with the Pri- 


opened in 


f C 
Port. 4 


«cc 


cc 


vity or Conſent of the Maſter, Purſer, or other Perſon taking Care 


of ſuch Ship or Veſſel, be opened on Board any Ship or Veſſel, or put 


into any other Form or Package, during the Time the ſaid Ship or 
| By FO = «© Veſſel 


4 Officers of the Port, the ſaid Maſter, Purſer or other Perſon, ſhall forfeit 
one hundred Pounds.“ „5 
59. By par. 11. Theſe two Clauſes of this Statute are only to have Con- 


ſand feven hundred and nineteen, and from thence to the End of the then 
vext Seſſion of Parliament. | 


prohibited to be worn, and in every Caſe, where a DNrawback, Bounty or 


Goods or ManufaQtures, and that the ſame ſhall not be relanded in any 


e the Officers or Perſons, appointed to manage the Cuſtoms, Searchers, Siving or 


directly or indirectly take or receive any Bribe, Recompence or Reward in Entry. 


© afterwards incapable of any Office or Employment under the King's Ma- 


„ alſo the Merchant, Mariner, or other Perſon or Perſons, who ſhall give or 


_* Perſons ſhall offer any Bribe, Recompence or Reward, to any Officer or 


of Goods imported, and in the relanding of Certificate Goods as well as in than four 


Trade, and in caſe of their being purſued by the Officers do make their 


.  SMUGGOCLING 
« Vefſel remains in Port, without Leave of one or more of the principal 


tinuance for three Years, from the twenty-fifth Day of March one thou- 


60. But they have been continued from Time to Time, and by the 14 G. 
c. 86. are continued to the twenty-ninth Day of September one thouſand 
ſeven hundred and eighty-one, and from thence to the End of the then next 
Seſſion of Parliament. 
61. It may in the general be obſerved, that in the Caſe of ManufaRures 
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Premium, is allowed on the Exportation of any Goads or ManufaRures, 
a Bond is directed to be taken, with Condition for the Exporting of ſuch 


Part of Great Britain. Where this is the Cale, beſides all other Penalties 
and Forfeitures, the Penalty of ſuch Bond is forfeited, if any Part of ſuch 
Goods or ManufaCtures be relanded, 


FN 1. 
15 
1 

1 
1 
i 


7. In divers other Caſes. 


62, By the 13 C 14 C. 2.c. 11. par. 19. it is enaQted, . That if any of Penalty of 
„ Waiters, or other Perſon or Perſons whatſoever, deputed and appointed Ribe, for 
„by or under them or any of them, or any other Authority whatſoever, Connivance 
and employed in or about the Affairs of the Cuſtoms and Subſidies, ſhall ata falſe 


* any Kind whatſoever, to connive at any falſe Entry of any Goods or Mer- 
* chandize, whereby the King's Majeſty, his Heirs or Succeſſors, ſhall be 
«*« defrauded or hindered in or of his Cuſtoms or Subſidies, or other Sums 
* of Money, or Goods, prohibited to be exported or pore be ſuffered 
to paſs by Way of Importation or Exportation, the Perſon or Perſons ſo 
« offending ſhall forfeit the Sum of one hundred Pounds, and be for eyer 


« jeſty, bis Heirs and Succeſſors, or any Authority derived from them; as 


pay any ſuch Bribe, Recompence or Reward, ſhall forfeit the Sum of *Page557 
fifty Pounds.” = ” - | | 
63. By the 9 G. 2. c. 35. par. 24. It is enacted, That if any Perſon par 7 5 
i - a ib 
„Officers of the Cuſtoms, to connive at o permit any cuſtomable or pro- webe 


© hibited Goods to be run on Shore, or to connive at any falſe or ſhort the Cuſ- 
Entry of any ſuch Goods, or to do any other Act whereby his Majeſty toms. 
might be defrauded in his Revenue, every ſuch Perſon and Perſons ſhall 
for every ſuch Offence, whether the ſame Offer ſhall be accepted or not, 
<* forfeit the Sum of fifty Pounds.“ . 
64. By the 8 G. 1. c. 18. par. 3. After reciting that many Frauds eee 
committed to the Prejudice of the Revenue, in the clandeſtine Running ich more 


exporting Wool and the Coin of this Kingdom, by Watermen and others Oars: 
3n Boats, Wherries, Pinnaces, Barges and Gallies, which are ſometimes 
rowed with fix, eight or twelve Oars, built on Purpoſe for the Smuggling 


Eſcape, which may alſo be a Means of bringing in the Infection, it is 
| N | N 5 5 enacted, 


— 


S M.-U 6: G: L:TN:6;. 
enaRted, © That if any Boat, Wherry, Pinnace, Barge or Gally, rowing, or 
** made or built to row with more than four Oars, ſhall be found upon the 
% Water, or in any Bargehouſe, Workhouſe, Shed or other Place, within 
any of the Counties of Middleſex, Surrey, Kent or Efjex, or in the River 
* Thames either above or below London Bridge, or within the Limits of the 
Ports of London, Sandwich or [pſwich, or the Members or Creeks to them 

« or either of them reſpectively belonging, ſuch Boat, Wheriy, Pinnace, 

« Barge or Galley, with all her Tackle and Furniture or the Value thereof 

„ ſhall be forfeited, and ſhall and may be ſeiſed by any Officer or Officers 
* of the Cuſtouis; and the Owner or Owners thereof or any Perſon uſing 

or rowing in any ſuch Boat, Wherry, Pinnace, Barge or Galley, ſhall 

& alſo forfeit the Sum of forty Pounds.“ 8 

Some Boats 65. But by par. 4. it is provided, ** That this Act ſhall not extend or 
1 an fbr be conſtrued to extend, to any Barge or Galley belonging to or to be- 
Oars ex- long to his Majeſty or the Royal Family, or any of them, or to any 
cepted. * Long-Boat, Yawl, or Pinnace, belonging to and uſed in the Service of 

any Merchant Ship or Veſſel, or to ſuch Boat, Wherry, Pinnace, Barge 

« or Galley, as ſhall be licenſed by the Lord High Admiral or Commitli- 
* oners for executing the Office of Lord High Admnal, or the major 

„ Part of the ſame Commiſſioners for the Time being.“ : 

Penalty 66. By the 4 W. & M. c. 15. 14. After reciting, that it is found by 
upon the lu- Experience, that great Quantities of Goods are daily imported from fo- 

3 reign Parts in a fraudulent and clandeſtine Manner, without paying the 
ry of foreign Cuſtoms and Duties due and payable to their Majeſties, and the ſame hath 
Goods, ol late been much increaſed and promoted by ill Men, who, notwithſtand- 
without ing the Laws already made, do undertake, as Inſurers or otherwiſe, to de- 
7 1 liver ſuch Goods ſo clandeſtinely imported, at their Charge and Hazard. 
of prohibited into the Houſes, Warehoutes and Poſſeſſions of the Owners thereof, it is 
Goods, enacted, That all and every Perſon or Perſons, who, by way of Inſu- 
e rance or otherwiſe, ſhall undertake or agree to deliver any Goods or 
„ Merchandizes, to be imported from Paits beyond the Seas, at any Port 

or Place within this Kingdom of England, Dominion of Wales or Town 

of Berwick, without paying the Cuſtoms due and payable for the ſame 
at fuch Importation, or any prohibited Goods whatſoever, or, in Pur- 

© fuance of ſuch Agreement, ſhall deliver, or cauſe or procure to be de- 

* livered any prohibited Gocds, or thall deliver, or cauſe or procure to 

* be delivered ary Goods or Merchandizes whatſoever, without paying 

* ſuch Cuſtoms and Duties as atoreſaid, knowing thereof, and all and 

every other Aiders, Abettors and Aſſiſtants, ſhall for every ſuch Offence 

Page 558 forfeit the Sum of five hundred Pourds, over“ and above all other 

« Forteitures to which they are already liable by any Act in Force.“ | 

Penalty 67. And by par. 15. it is enacted, © That all and every Perſon or Per- 

3 0 ſon, who ſhall agree to pay any Sum or Sums of Money, for the inſuring 

3 or conveying any Goods or Merchandizes that ſhall be ſo imported, 
without piying the Cuſtoms and Duties due and payable at the Impor- 
« tation thereof, or of any prohibited Goods whatſcever, or ſhall receive 

or take ſuch prohibited Goods into his or their Houſe or Warehouſe, or 
* other Place on Land, or ſuch other Goods, before ſuch Cuſtoms or 

« Duties are paid, knowing thereof, ſhall for every ſuch Offence forfeit 

( the like Sum of five hundred Pounds.” „5 

The Perſon 68. By the 9 G. 2. c. 35. par. 21. it is enacted, That all Watermen, 
carrying Carmen, Porters or other Perſons, employed in carrying any Goods, 
_ «© Wares or Merchandizes prohibited, run or clandeſtinely imported, 
clandeſtine- upon whom or in whoſe Cuſtody the ſame ſhall be found or ſeized, 
| ly imported © knowing the ſame Goods to be prohibited, or to have been clandeſ- 
to N * tinely run or imported without Payment of the Cuſtoms, and wh, 
ws 7 
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6 ſhall be thereof lawfully convicted, upon his, her or their Appearance or 


| % Default, upon the Oath or Oaths of one or more credible Witneſs or 
lin « Witneſſes, or by the Confeſſion of the Party, before one or more Juſtice 
er or Juſtices of the Peace of the County, Diviſion or Liberty, where ſuch 
he  « Offence ſhall be committed or the Offender found, which Oath ſuch 
W « Juſtice or Juſtices are hereby required to adminiſter, ſhall forfeit treble 
„ „the Value of all ſuch Goods.” | : 
ft 69. By the 8 G. 1.c. 18. par, 10. it is enacted, That if any Perſon or Penalty 
'S V Perſons ſhall receive or buy any Goods, Wares or Merchandizes, clan- Nr the 
* «* deitinely run or imported, before the ſame ſhall have been legally con- wp . 
l e demned, knowing the ſame to be fo clandeſtinely run or imported, and buying run 
„ ſhall be thereof lawfully convicted upon his, her or their Appearance or Goods, 
5 „Default, upon the Oath or Oaths of one or more credible Witneſs or | 
, _ « Witneſſes, or by the Confeſſion of the Party, before one or more Juſtice 
: or Juſtices of the Peace of the County, Diviſion or Liberty, where ſuch 


„ Offence ſhall be committed or the Offender found, which Oath ſuch 
« Juſtice or Juſtices of the Peace are hereby required to adminiſter, the 
« Perſon ſo convicted ſhall forfeit the Sum of twenty Pounds.“ 

70. By par. 27. This Clauſe was to have Continuance for the Space of 
two Years, from the twenty-fifth Day of March one thouſand ſeven hun- 
dred and twenty-two, and from thence to the End of the then next Seſſion 

of Parliament. „ 5 

71. But it has been from Time to Time continued, and by the 14 G. 3. 
c. 86. is continued till the twenty-ninth Day of September one thouſand 
ſeven hundred and eighty-one, and from thence to the End of the then next 


Seſſion of Parliament. : | | 
72. ByirG.1,c.3o. par. 16. it is enacted, That if any Perſon or The Con- 
“ Perſons ſhall knowingly harbour, keep or conceal, or ſhall knowingly —— 
permit or ſuffer to be harboured, kept or concealed, any prohibited & fs 2 
Goods, or any run Goods, Wares or Merchandizes whatſoever, which forfeit the 
are liable to any Duty or Duties of the Cuſtoms, the Party or Parties Goods, and 
 « offending therein, whether he, ſhe or they have or have not, or do or treble the 
do not claim or pretend to have, any Property or Intereſt in ſuch Goods, Value there» 
+ Wares or Merchandize, ſo harboured, kept or concealed, ſhall for every * 
«© ſuch Offence forfeit ſuch Goods, Wares and Merchandizes, and treble 
* the Value thereof.” 7 | | | | 
73 By par. 18 19. it is enacted, That if any Perſon or Perſons ſhall Penalty 
offer or expoſe to Sale any prohibited Goods, Wares or Merchandizes upon the 


4. whatſoever, or any which actually, have been, or ſhall by the Party or Ferſon ſell- 


« Parties offering or expoſing the ſame to Sale be pretended to have been, 5 ones 
© run, all ſuch Goods, Wares and Merchandizes, together * with the run Goods. 
„Package including and containing the ſame, ſhall be forfeited, and ſhall * Page 5 59 
Or may be ſeized by the Party or Parties, to whom the ſame thall be ſo. | 
offered or expoſed to Sale; and the Perſon or Perſons, ſo offering or 
e expoling ſuch prohibited or run Goods, Wares and Merchandizes to 
« Sale, ſhall forteit the treble Value thereof.” | Penalty 
74. By par. 20 tf 21. it is enacted, © That all prohibited or run Goods, 2 * : 
« Wares or Merchandizes whatſoever, ſo or as ſuch bought by any Per- © rakibit- 
e fon or Perſons whatſoever, together with the Package containing the eee, 
„ fame ſhall be forfeited, and ſhall or may be ſeized and taken from the Goods. 
% Buyer or Buyers thereof by the Seller or Sellers thereof; and the Per- 
| © ſon or Perſons, who ſhall buy any ſuch prohibited or run Goods, Wares 
or Merchandizes, or which by the Seller at the Time of ſelling thereof 
* ſhall be pretended to be either prohibited or run, ſhall forfeit treble the 


« Value thereof.” 
SED 7 
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| But theſe 75. But by pay. 21. it is declared, That it is not meant or intended 
Penalties 44 by this Act, that as well the Party of Parties buying, as alfo the Party 


are nor eg - Of Parties ſelling or offering or expoſing to Sale ſuch Goods, Wares or 


both by the © Merchandizes as aforeſaid, ſhall, in any Caſe or Caſes, both and each of 


Buyer and them reſpectively forfeit, or be proſecuted, for the treble Value of one 


Seller. * and the fame identical Parcel or Parcels of ſuch Goods, Wares or Mer- 
% chandizes ; but that the Party or Parties, whether Buyer, or Seller of or 
* offering or expoſing to Sale ſuch Goods, Wares of Merchandizes, who 
With Re ſhall firſt proſecute the other of the faid Parties for the treble 
Value of ſich Goods, Wares and Merchandizes, ſhall in every ſuch 
© Caſe or Caſes be, and is hereby declared, diſcharged and acquitted of 
© and from the like Forfeiture, of being proſecuted for or on Account of 
* the treble Value of ſuch Goods, Wares and Merchandizes, for any on 
by — whereof the other Party or Parties ſhall be proſecuted with 
1” Eee.” -:- 3» | | | 


Penalty 76. By the 8 Anne, c. 7. par. 17. it is enacted, * That, befides the For- 


e * feiture of ſuch Goods, all Perſons, to whoſe Hands any prohibited or un- 
ceiving nals cuſtomed Goods ſhall knowingly come after the unſhipping thereof, ſhall 
hibited or ** forfeit treble the Value thereof together with all Horſes and other Cattle 
run Goods. and Carriages, made uſe of in the Removing, Carriage of Conveyance of 

© any of the aforeſaid Goods.“ 0 


Penalty 77. By the 8 Anne, c. 1 3. par. 16. it is enacted. © That, beſides the For- 


upon the * feiture of ſuch Certificate Goods, every Perſon or Perſons, to whoſe 
Perſon re- 1 Hands any Certificate Goods, ſhall come knowingly after the unſhipping 


gene. thereof, ſhall forfeit double the Amount of the Draw back for ſuch Goods, 


tificate | 
Goods, * +, e with all the Horſes or other Cattle and Carriages made uſe of 


| s in Removing, Carriage or Conveyance of the ſame.” 
Penalty 78. By the 9G. 2. c. 35. par. 30. it is enacted, That if any Perſon 
or 1 * or Perſons, who keep or ſhall keep any Tavern, Ale-houſe, ViQualling- 
5 * houſe or other Houſe, where Ale, Wine, Brandy, or other ſtrong 
bouting a © Liquors ſhall be fold by Retail, ſhall knowingly receive, harbour or en- 
Smuggler, © tertain any Perſon or Perſons, againſt whom any Capias or other Proceſs 
* of Arreſt ſhall have iſſued, for having beat, abuſed or obſtructed any Offi- 
e cer or Officers of the Cuſtoms in the Execution of their Office, or for any 
© Offence or Offences, that are or ſhall be commited againſt any of the Laws 
* now in being for preventing Frauds in relation to the Revenues of the Cuſ- 
* toms, or for any Crime or Crimes whatſoever, that ſhall be committed or 
done in prejudice of the ſaid Revenue, and to which Capias or other Pro- 
* cefs, the Sheriff, or other Officer having Execution of the faid Proceſs, ſhall 
© have returned, that ſuch Perſon or Perſons cannot be found, and which 
*© Perſon or Perſons ſhall not have appeared to the ſaid Procefs ; or ſhall 
* knowingly harbour, receive or entertain any Perſon or Perſons, who 
“having been in Priſon for any of the ſaid Offences ſhall have efcaped, or 
Who ſhall have been convicted for the fame, and ſhall fly from Juſtice, - 
Page 500% ſhall forfeit * one hundred Pounds, and be rendered incapable of having 
* a Licence for keeping any Tavern, Ale-houſe, or Victualling-houſe, or 
> Fr Wine, Ale, Brandy or other ſtrong Liquors by Retail for the 
future.“ WEE > = | 
79. But by. par. 31. it is provided, © That no Perſon ſhall ſuffer any 
Penalty or Diſability, for ſuch receiving harbouring or entertaining, unleſs 
„ publick Notice ſhall have been given fix Days before, in two ſucceeding 
«* Gazettes, of the abſconding of the Perſon of Perſons, who ſhall be ſo 
received, harboured or entertained, and alſo by Writing, to be fixed to the 
© Door of the Pariſh Church, where fuch Perfon or Perſons laft dwelt 
„before his abſconding.” | 1 5 5 
Penalty 80. By the 19 G. 2. c. 34. par. 6. it is enacted, That if any Officer or 
upon the Officers, of his Majeſty's Revenue, or other Perſon, being employed in 
n A ; "the 
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&« the ſeizing, or conveying, or ſecuring, any Wool or Goods forfeited on Officer is ob- 
Account of their being prohibited or accuſtomed Goods, or in endea- ſtructed or 
« youring to apprehend any Offender againſt this AR, ſhall be e 
« wounded; or maimed or killed by any Offender againſt this Act, r © 
e the ſaid Wool or other Goods ſhall be reſcued, by Perſons armed as in 
& this Act is before mentioned, in all ſuch Caſes reſpectively, the Inhabit- 
« ants of every Rape or Lath, in ſuch Counties as are divided into Rapes 
& and Laths, and in every other County, the Inhabitants of every Hun- 
„ dred, where ſuch Facts {hall be committed, within that Part of Great 
„ Britain called England, ſhall make full Satisfaction and Amends for 
„all the Damages, which ſuch Officers or Perſons ſhall reſpectively 
e ſuffer by ſuch beating, wounding and maiming reſpectively, and by 
the Loſs of fuch Goods fo ſeized and reſcued ; and ſhall alſo pay 
& the Sum of one hundred Pounds, for each Perſon ſo killed, to the 
« Fyecutors or Adminiſtrators of ſuch Officer or Perſon fo killed as 
* aforeſaid ; and that ſuch reſpective Officers and other Perſons, and 
„their ſaid Executors and Adminiſtrators ſhall be and are hereby en- 
„ abled to ſue for and recover ſuch their Damages, fo as the Sum to be 
* recovered, for ſuch beating, wounding or maiming ſhall not exceed 
«* forty Pounds, nor for the Loſs of the Goods two hundred Pounds, 
' 4 againſt the Inhabitants of the ſaid Rape or Lath, in ſuch Counties as 
are divided into Rapes or Laths, and in every other County, the Inha- 
© bitants of every hundred, who by this Act ſhall be made liable to an- 
„ ſwer all or any Part thereof.” E - | 
81. But by par. 8. it is provided, That where any Offender ſhall be 
„ apprehended, and convicted of fuch Offence within the Space of fix 
Calendar Months after the Offence is committed, no Hundred, Rape 
„or Lath, or any Inhabitant thereof, ſhall be in any wiſe ſubje& to make 
any Satisfaction for ſuch Damages, or to pay the ſaid one hundred 
% Pounds to the Executors or Adminiſtrators of ſuch killed Perſon.” 
82. By 22 E. 2. c. 36. After reciting, that great Quantities of foreign 
' Embroidery continued to be brought into, and fold within this King- 
dom, the Importation whereof is contracy to divers Acts of Parliament, 
it is enacted; That, from and after the firſt Day of July one thouſand 
ſeven Hundred and Forty-nine, no foreign Embroidery, or Gold or 
„Silver Brocade, ſhall be imported or brought into Great Britain, upon 
Pain of being forfeited and burnt, and upon the further Penalty of 
one Hundred Pounds, to be paid by the Importer thereof, for each 
„ Piece or Parcel fo imported.” or | 
83. Ina Caſe reſerved, in an Action for the Penalty of one Hundred M. S. Rep. 
Pounds for bringing in foreign Embroidery, it was ſtated ; that the 83-Py/enqui 
Defendant, whilſt he was in France, had worn an embroidered Wailt- — 
coat, which was made in France; and that this Waiſtcoat was brought 4 oh 3. in 
cover in his Portmanteau, when he came to England. The Queſtion was K. 83. 
whether he were liable to the Penalty inflicted by the 22 G. 2. It was | 
holden, that he was not; and by Lord Mansfie/d Ch. J. the Intention 
of that Statute was to prevent the bringing in of foreign Embroidery 
for Sale, and not to hinder a Gentleman from bringing in his wearing 
Apparel. If the Defendant were liable in this Caſe to the Penalty, the 
Waiſtcoat might have been ſeiſed in his Portmanteau ; and if it could 
have been ſeiſed in his Portmanteau, it might have been taken off his 
Back; the Conſequence of which would be, that any Perſon, even a 
Foreigner, coming from a foreign Part, might be ſtripped naked, as 
| ſoon as he ſets his Feet on the Britiſß Shore. | 
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(G) Ot 


(G) Df the corporal Punichments to which Per⸗ 
ſons who have been guilty of Smuggling, oz of 

uch Pzattices as have a virett Tendency there- 
to, are liable. ES 


1. Impriſonment. 


If a Perſon 1. the 13 @ 14 C. 2. c. 11. par. 6. it is enacted, © That if any 
forcibly ob- * Officer or Officers of the Cuſtoms ſhall be, by any Perſon or Perſons 
ftruQ an Of- armed with Club or any Manner of Weapon, forcibly hindred, affronted, 
Fs mk «* abuſed, beaten or wounded, either on Board any Ship or Veſſel or upon 
*Page501* * the Land or Water, in the due Execution of their Office, all and every 
«© Perſon or Perſons ſo reſiſting, affronting, abuſing or wounding the 

* faid Officer or Officers, ot their Deputies, or ſuch as ſhall act in their 


Aid or Aſſiſtance, ſhall by the next Juſtice of Peace, or other Magiſ- 


* trate, be committed to Priſon, there to remain till the next Quarter- 


« Seſſions; and the juſtices of Peace of the ſaid Quarter-Seſſions are 
hereby impowered, to puniſh the Offender by Fine not exceeding One 
„Hundred Pounds, and the Offender is to remain in Priſon, till he be 
% diſcharged by Order of the Exchequer both of the Five and of the 
% Impriſonment, or diſcover the Perſon that ſet him on Wotk, to the 
* End that he may be legally proceeded againſt.” . 
H an Officer 2. By par. 8. It is enacted, ©* That if any Officer of any Port, Member | 
make a falſe or Creek, ſhall grant or make any falſe Certificate of any Goods or 
Certificate. * Merchandizes, which ſhould have been landed out of any Ship or 
| « Veſſe}, ſuch Officer ſhall ſuffer one Year's Impriſonnient without Bail 
%% or Mainprize, and be further liable to ſuch corporal Puniſhment as the 
«© Court of Exchequer ſhall think fit. . 

If a Maſter 3. By the 5 G. 1. c. 11. par. 7. It is enacted, That if any Maſter, 
of a Ship © Purſer or other Perſon taking Charge of any Ship or Veſſel, ſhall per- 
ſuffer the 4 mit or ſuffer any Goods prohibited to be worn in this Kingdom, or 
8 * % any foreign Goods ſhipped for Parts beyond the Seas to be unſhipped 

- Certifi. © or landed, or the Package of any ſuch Goods to be opened or put into 
cate Goods, © any other Form, during the Time the faid Ship or Veſſel remain ia 
to be open- „ Port, without Leave of one or more of the principal Officers of the 
ed in Port. « Port, ſuch Matter, Purſer or other Perſon ſhall, beſides being ſubject 
« to the Forfeiture of One Hundred Pounds, ſuffer fix Months Impriton- 

© ment without Bail or Mainprize.” | SR | 
It a Maſter 4+ By 6. G. 1. c. 21. par. 32. After reciting, that illegal Importations | 
of a Ship and Exportations cannot be carried on by Ships or Veſſels, if che Mafters 
tuffer prohi- or Commanders thereof do take due Care to prevent the ſame, it is 
dit ed, or une enacted, That if the Maſter, Purſer, or other Perſon taking Charge 
b de of any Ship or Veſſel, ſhall ſuffer any uncuſtomed or prohibited Goods 

vods, to be | 7 3 "I A 

Kipped or to be put out of the ſaid Ship or Veſſel, into any Hoy, Lighter, Boat 
unſhipped. “ or Bottom, to be laid on Land, or ſhall ſuffer any Wool, Wool-fells, 
M.ortlings, Shortlings, Yarn made of Wool, Wool-flocks, Fullers- 
« Earth, Fulling-Clay or Tobacco-Pipe-Clay, to be put on board ſuch 
« Ship or Veſſel, to be carried to Parts beyond the Seas, he or they fo 
* offending, being convicted thereof, fhall, beſides the Penalties and For- 
“ feitures to which they will be liable by any Law now in being, ſuffer ſix 

Months Impriſonment without Bail or Mainprize.” 5 
If a Perſon 5. By the 8 G. 1. c. 18. par. 10. After directing that any Perſon or Per- 
receive run ſans, convicted of knowingly receiving or buying any run Goods before 
659085. the ſame ſhall have been lawfully condemned, ſhall be liable to a Diſtreſs 
1 8 | | | for 


- 
N 
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for the Penalty of Twenty Pounds given by the 8 G. 1. c. 18. par. 10. it 
is enacted, That for Want of ſuch Diſtreſs, every ſuch Offender ſhall 
« be committed to Priſon, without Bail or Mainprize, for the Space of 
„ three Months.“ | | | 


2. Whipping. 


6. By the 9 G. 2. c. 35. par. 18. It is enacted. That upon Information, If a Perſon 


« tg be given upon Oath before one or more Juſtices of the Peace in any lurk upon 


„County, City or Liberty, that any Perſon or Perſons are or ſhall be any Coaſt or 
« lurking, waiting or loitering within five Miles from the Sea Coaſt, e 
„from any navigable River, and that there is Reaſon to ſuſpect, that 888 
they wait with Intent to be aiding and aſſiſting in the running, landing 

or carrying away, any prohibited or uncuſtomed Goods, it ſhall and 

„may be lawful, for every ſuch Juſtice and Juſtices, ro cauſe all ſuch 


% Perſons to come and be brought before him and them, and to grant Page 562 


« his or their Warrant or Warrants for the apprehending ſuch Offender, 
« and bringing him or them before any of the ſaid Juſtices of the Peace, 
and if ſuch Perſons ſhall not give a. ſatisfactory Account of themſelves, 


and their Callings and Employments, or otherwiſe make it appear to 
the Satisfaction of ſuch Juſtice or Juſtices, that they are not o be 


employed or concerned in, or to be aiding or aflifting in, the carrying 
on any fraudulent or clandeſtine Trade, or unlawful Buſineſs or Occu- 
„ pation, and are not at fuch Place as aforeſaid, with Intent to carry On 
the ſaid clandeſtine Practices, then every ſuch Perſon, who ſhall not 
* give ſuch Account and Satisfaction to ſuch Juſtice or Juſtices, ſhall 
be committed to the Houſe of Correction, there to be whipt and kept 
* to hard Labour, for any Time which ſuch Juſtice or Juſtices ſhall in 
his or their Diſcretion think mezt, not exceeding one Month,” 
7. But by par. 19. It is provided, That if any Perfon or Perſons, fo gut ſuch 
« brought before ſuch Jultice or Juſtices, ſhall defire Time for the mak-Perſon to 
« ing it appear, that he or they is or are not concerned in any of thebzve Time, 
„ faid fraudulent or clandeſtine Practices, fuch Perſon or Perſons ſhall” i ag 
„ not be puniſhed by Whipping or other Correction; but that then, and erage 
in every ſuch Caſe, it ſhall and may be lawful, for every ſuch Juſtice 
* and Juftices to commit ſuch Perſon and Perſons to the common Gaol, 
© there to remain and continue, until he or they ſhall give ſuch Account 
* of him or themſelves, or make Proof of the Matters aforeſaid to the 
«« Satisfation of ſuch Juſtice or Juſtices, or until ſuch Perſon or Per- 


„ ſons ſhall give and find good and ſufficient Security, to the Appro- 


„ bation and Satisfadion of the ſaid Juſtice or Juſtices, not to be 


guilty of any of the ſaid Offences, or fraudulent, clandeſtine or indirect 


« Practices. ; 


— 3. By par. 21, After directing, that all Watermen, Carmen, Porters and if a Perſoa 


other Perſons, convicted of carrying any Goods or Merchandizes, know- carry prohi- 
ing the ſame to be prohibited or run, ſhall be liable to a Diſtreſs, for tho nenr x Fn 
Penalty of treble the Value of ſuch Goods given by the 9 G. 2. c. 35. %. 
par. 21. it is enacted. That for Want of ſuch Diſtreſs, every ſuch Of- 

„fender ſhall be committed to the Houſe of Correction there to be 

« whipt and kept to hard Labour, for any Time which the Juſtice or 

<« Juſtices of the Peace committing him or her ſhall in his or their Dit- 

* cretion judge meet, not exceeding three Months.” 


Vor. IV. | Rr ---  _—_— Tab 


3. Tranſportation. 


If any Per 9. By 6G. 1. c. 21. par. 34. After reciting, that the Puniſhment already 
tons, to the infſicted by Law on ſuch as ſhall forcibly obſtruct Officers of the Cuf- 
Number of toms in the due Performance of their Duty, has proved inſufficient, it 


COLE is enacted, ** That if any Officer or Officers of the Cuſtoms be forcibly | 
an Officer, ** hindred, wounded or beaten, in the due Execution of their Office, by 
any Perſons armed with Club or any Manner of Weapon, tumultuouſly 
„ afſembled in the Day or Night to the Number of eight or more Pc:- 
*© ſons, all and every Perſon or Perſons ſo hindring, wounding or beating 
the ſaid Officer or Officers, or ſuch as ſhall act in their Aid or At- 
* fiſtance, being convicted thereof, fhall, by Order of the Court before 
hoi ſuch Offender or Offenders ſhall be convicted, be tranſported to 

« fome of his Majeſty's Colonies and Plantations in America, for ſuch 

* 'Jerm as the Court ſhall think fit, not exceedivg ſeven Yezrs, in the 

« fame Manner, as by an A& made in the fourth Year of his preſent Ma- 
„ jeſty's Reign intiruled, An Act for the further preventing Robbery, fc, 
the Offenders therein mentioned are to be tranfported to the ſaid Co- 

„ lonies and Plantations.” _ 55 „ 
Page 563 10. *By the 8 G. 1. c. 18. par. 6. It is enacted. That all and every Per- 
If ay Per- fon and Perſons, who ſhall be found paſſing knowingly and willingly with 
fons, more any foreign Goods or Commodities, landed from any Ship or Veſſel, 
than five in „ without the due Fniry and Payment of the Dutres by Law charged 
$ urober, ess thereon, in his, her or their Cuſtody, from any of the Coaſts of this 
eee po Kingdom, or within the Space of twenty Miles of any of the ſaid 
Hemet * Coaſts, and ſhall be more than five Perſons in Company; or ſhall carry 
Goods. any offenſive Arms or Weapons; or wear any Vizard, Maſk or other 
* Diſguiſe, when paſſing with ſuch Goods or Commoditics as aforeſaid ; 
or ſhall forcibly hinder or refiſt any Officers of the Cuſtoms, in the 
« ſeizing or ſecuring any Sorts or Kinds of run Goods or Commodities, 
' ** ſhall be deemed and taken to be Runners of foreign Goods and Com- 
* modittes, within the Meaning of this preſent Act; and being convicted 

of or for any of the ſaid Offences, for which he, ſhe or they, ſo con- 
victed, are by this preſent Act declared to be deemed and taken to be 
* Runners of foreign Goods and Commodities, ſhall be adjudged guilty 

of Felony, and all for ſach his, her or their Offence be tranſported 

as a Felon to ſome of his Majeſty's Colonies or Plantations in Ame- 

* rica, there to remain fur the Space of ſeven Years, in the fame Man- 

ner, as Felons are appointed to be tranſported by an Act made in the 
fourth Year of his Majeſty's Reign, intituled An Ad for the further. 

«« preventing Robbery Ec. and by another Act made ia the ſixth Year 
* of his Majeſty's Reign, intituled An Ad for the further preventing 
— I Roobery Tc. - WE | 5 5 
If three or 11. By the 96. 2. c 35. par. 10. Aﬀer reciting, that divers diſſolute and 
more Per- diſorderly Perions frequently appear in greit Gangs near the Sea Coaſts, 
6 ea and the Shores of navigable Rivers, and in and about Towns and Vil— 
Leith Pire- lages adjacent thereto, and in divers other Parts of this Kingdom, carry- 
A:ms, for ing Fire Arms and other offenſive Weapons, to the great Terror of his 
the iunning Majeſty's Subjects, and the Hindrance of the Civil Officers, and the 
of Goods. Othcers of the Cuſtoms and Txciſe, in the Execution and Diſcharge of 
their Duty, and during their Abode there commit great Spoil and De- 
vaſtation on the Eſtates thereabouts, in order to be aiding and aſſiſting 
in the clandeſtine running, landing or carrying away prohibited and un- 
cuſtomed Goods, and to reſcue the ſame after Seizure from the Officers 
cf the Cuſtoms and Excite, and to watch for Opportunities for that 
Purpole ; and that ſeveral Offticeis of the Revenue, and other their 

| . . Aſſiſtants, 


ro 5 


| any Port of this Kingdom, are liable by Law, hath proved inſufficient, i 


SS „ 
Aſſiſtants, have been wounded, maimed and ſome of them mutthered in 


the Execution of their Office, and great Quantities of run Goods have 
been reſcued after Seizure, and Sheriffs, and other Chief Officers have 


been forcibly hindred from the Execution of Proceſs, it is enacted, That, 
« upon Information to be given on Oath, before any one or more of his 


« Majeſty's Juſtices of the Peace in any County, City or Liberty, that any 
« Perſons to the Nuinbet of three or more ate or have, after the 24th Day 
&« of June in the Year of our Lord One thouſand ſeven hundred and thirty- 


« fix, been aſſembled for any of the Purpoſes aforeſaid, and are or have 
been armed with Fite-Arms or other offenſive Weapons, ſuch Juſtice or 
juſtices of the Peace ſhall and may grant his or their Warrant to the 
* Conſtables, Headboroughs and other Peace Officers, or any of them, 


« requiring ſuch Officer and Officers re ſpectively, to take to his and their 
Aſſiſtance us many of his Mijeſty's Subjects, as may be thought neceſſary, 


for the apprehending all and every Perton and Perſons againſt whom ſuch 


Information ſhall be given as aforetaid, and ſuch Juſtice or Juſtices ſhall 
and may, if upon due Examination he ſhall find Cauſe, commit all and 


every or any of the ſaid Perſon and Perſons to the next County Goal, 


« there to remain without Bail or Mainprize, until he ſhe or they ſhall be 
% diſcharged by due Courſe of Law; and all and every ſuch Perſon and 
* Perſons, upon due Proof of his, her or their being aſſembled and armed 


as aforeſaid, in order to be aiding and aſſiſting in the clandeſtine running, 


landing or carrying away prohibited or uncuſtomed Goods, and, upon *Page 564 
* Conviction of and for ſuch Offence, ſhall be adjudged guilty of Felony, 
and ſhall be tranſported as a Felon, to ſome one of his Majeſty's Colo- 
« nies or Plantations in America, there to remain for ſeven Years,” _ 

12. The Defendant having been indicted upon this Statute, it was found g. 1166. 
by a ſpecial Verdict, that there were above three in Company, and that The King 
all the others had Fire-Arms ; but that the Defendant had only a com- and Fletcber, 


mon Horſewhip. Upon the firſt Argument the Court inclined ſtrongly, 


that he was not guilty ; for that the Act makes the being armed a material 
Circumſtance in each Man's Caſe, and an AQ fo penal is to be conſtrued 
ſtrictly. The Court did not however determine the Cafe upon the firſt Ar- 
gument; but gave the Attorney General Time to conſider of it. He, after 


Conference with the Solicitor General, declined to argue it a ſecond Time 


and the Priſoner was diſcharged. | . . 
13. By 9G. 2. c. 38. bar. 28. After reciting. that the Puniſhment, to If a Perſon 
which ſuch Perſons, as ſhall forcibly ohſtruct or hinder any Officer of the forcibly ob- 

Cuſtoms, being on board any Ship, Boat or Veſſel within the Limits of free an Of- 
t ger on . 

is enacted, ** That if any Officer or Officers of the Cuſtoms, being 6 


board any Ship, Boat or Veſſel within the Limits of any of the Ports of 


this Kingdom, ſhall be forcibly hindred, oppoſed, obſtructed, wounded 
or beaten, in the due Execution of his or their Office, or Duty, by any 


„ Perſon or Perſons whatſoever, either in the Diy or Night, all and every 


© Perſon and Perſons, ſo forcibly hindering, oppoſing, obſtructing, wound- 


ing or beating the ſaid Officer or Officers in the Execution of his or their 


Office, and all ſuch as ſhall a& in their Aid or Aſſiſtance, being convicted 
„ thereof, ſhall, by order of the Court before whom ſuch Offender 
«© or Offenders ſhali be convicted, be tranſported to fome one of 


his Majeſty's Colonies or Plantations in America for ſuch Term as ſuch 


Court ſhall think fit, not exceeding ſeven Years.” =, | | 
14. By the 19 G. 2. c. 34. par. 3. It is enacted, That all and every if a Perſon 
© Perſon and Perſons, who ſhall, after the Time appointed for the Sur-barbour a 
e | Rr 2 render Smugsler 
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MM. 
who has not“ render of any Perſons or Perſons, charged upon Oath with any of the 
 furrendered.«« Offences before mentioned in this Act, ſhall be expired, harbour, receive, 
* conceal, aid, abet or ſuccour ſuch Perſon or Perſons, knowing him to 
have been ſo charged, and to have been required to ſurrender him or 
* themſelves by ſuch Order or Orders as are thereby directed to to be made, 
and not to have ſurrendered him or themſelves purſuant to ſuch Order 
or Orders, being proſecuted for the fame within one Year after the 
** Offence committed, and lawfully convicted thereof, ſhail be guilty of 
I © Felony, and ſhall be tranſported as a Felon or Felons to ſome one of 
* his Majeſty's Colonies or Plantations in America, there to remain tor the 
Space of feven Years.” _ | | 5 e 


4+ Death. 


15. By the 9G. 2. c. 35. All Perſons are indemnified and diſcharged 
from all Penalties, Forfeitures, Indictments, Outlawries, Convictions and 
Judgments, except in a few Caſes therein mentioned, incurred, had or giv— 
en, or that may ariſe or accrue, for or by Reaſon or Means of Offences 

againſt the Cuſtoms, committed before the Twenty-feventh Day of April 

| in the Year of our Lord One thoufand ſeven hundred and thirty-tix. 
e 16. But by par, 7. It is provided, © That if any Perfon or Perſons, who 
tranſported, hath been guilty of any Offence or Offences, for which ſuch Perſon or 
be, atter tak- Perions is or are by any Law or Statute now in Being liable to be tranſ- 
ing theBene- ©* ported as a Felon or Felons, ſhall for any of the faid Offences take or 


fit of an In- receive the Benefit of this preſent Act, and ſhall afterwards be guilty of, 


demni:y, 26 . | g 5 | : | 
guilty of the Or commit any of the ſaid Offences, for which he ſhe or they is or are now 


fame O.. © liable to be tranſported as aforeſaid, then all and every ſuch Perſon 
ence. * and Perſons, being duly convicted of or for any of the ſaid Offences _ 


»Page 565 © hereafter to be committed as aforefaid, and upon due Proof made, that 


„ ſuch Perſon or Perſons had committed any of the ſaid Offences before the 
„making of this Act, and had taken or received the Benefit thereof for his 
her or their Diſcharge, ſhall be adjudged guilty of Felony and ſhall ſuffer 
** Death, as in Cafes of Felony without Benefit of Clergy.” 
16. By the i8G. 2. c. 28. All Perſons are indemnified, as to all Offences. 
againſt the Cuſtoms, except as therein is excepted, committed before the 
| firſt Day of May in the Year of our Lord One thouſand ſeven hundred and 
_ forty-five ; and there is in this Statute Proviſion, that all, who being liable 
to be tranſported ſhould take the Benefit of this Act, and be again guilty of 
the ſame Offence, ſhall ſuffer Death as in Cafes of Felony without Benefit 
of Clergy. | ES | 


II any Per- 17. By the 19 C. 2. c. 34. par. 1. After reciting, that divers diſſolute 


ſons, to the Perſons have aſſociated themſelves, and entered into Confederacies to ſup- 
Number of port one another, and have appeared in great Gangs in divers Parts of the 
ble with Fire Kingdom, carrying Fire-Arins or other offenſive Weapons, and when fo 
Arms, inDe- aſſembled have been aiding and aſſiſting, in running, landing or carrying 
fianceof the away prohibited or uncuſtomed Goods, or Goods liable to Duties of Ex- 


Laws of the ojfe.; or in the illegal relanding of Goods or Merchand:zes, which have 


8 been ſhipped or exported upon Debenture or Certificate; or in reſcuing 


the ſame after Seizure; or in obſtructing the Officers of the Revenue in 
the Execution of their Office, to the great Diſcouragement of the fair 
Trader and the Loſs of the publick Revenue; and that ſeveral Officers of 
the Revenue and their Aſſiſtants have been wounded, maimed and 
ſome of them killed, when in the Execution of their Office or otherwiſe, 
by the ſaid diſſolute Perſons ſo aſſociated and aſſembled as aforeſaid, to 
the great Terror of his Majeſty's peaceable Subjects, in Defiance 2 the 

| | 1 | Laws, 
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Laws, and to the utter Subverſion of all civil Authority and Power what- 
ſoever, it is enacted, 1 hat if any Perſons, to the Number of thike or 
„ more, ſhall from and after the twenty-ijourth Day of Fuly in the Year of 


« our Lord One thouſand ſeven hundred aid forty-ſix be aſſembled, in 
&« order to be aid ing anc afliſting in the illegal Exportation of Wool, or 


other Goods prohibited to be exported ; or in the carrying of Wool, 


or other ſuch Goods, in orcer to ſuch Exportation ; or in the running, 
„landing or carrying eway prohibited or uncuilomed Goods, or Goods 
liable to pay any Duties which have not been paid or ſecured ; or in 
« the illegal relancing of any Goods whatſoever, which have been fſhip- 
„ ped or exported upon Debenture or Certificate; or in retcuing or 


taking away the ſame, aſter Seizure, from any Officer or Officers ot the 
« Cuitoms or Exciſe or other his Majeſty's Revenue, or other Perſon or 


&« Perfons employed by him or them, or aſſiſting him or them, or {rom the 
« Place where they ſhall be lodged by him or them; or in reſcuing any 
„ Perton, who ſhall be apprehended, for any of the Offences wade Felony 


„by this or any other Act relating to the Revenues of the Cuſtoms or 
« Exciſe ; or in preventing the apprehending of any Perſon who ſhall be 


« ovilty of any ſuch Offence; and in cafe any Perions to the Number of 
three or more, fo armed as aforeſaid, ſhall, after the ſaid twenty- fourth 
„ Day of July, be ſo aiding or aſſiſting; or if any Perſon ſhall, after the 
„ faid twenty-iourth Day of July, have his Face blacked, or wear any 
« Vizard, Maſk or ather Diſguiſe, when paſſing with, ſuch Goods; or ſhall 
„ forcibly hinder, obtttuct, affault, oppote or refiſt any of the Officers of 
the Cuſtoms or Exciſe, or any other his Majefty's Revenue, in the ſeiz- 
* ingand ſecuring any ſuch Goods; or if any Perſon or Perſons, after the 
« faid twenty-fourth Day of Fuly, ſhall maim or dangerouſly wound any 


Officer of the Cuſtoms or Exciſe, or any other his Majeſty's Revenue, in 


<« his attempting to go on board any Ship or Veſſel, within the Limits of 
any of the Ports of this Kingdom; or ſhall ſhoot at maim or danger- 


«* ouſly wound him when on Board ſuch Ship, or Veſſel, and in the due *Page 566 


Execution of his Office or Duty, then every Perſon ſo offending, being 
<< thereof lawtully convicted, ſhall be adjudged guilty of Felony, and ſhall 
„ ſuffer Death, as in Caſes of Felony without Benefit of Clergy.” | 


18. By par. 2. For the more eaſy and ſpeedy bringing the Offenders againſt If any Per- 


this Statute to juſtice, it is enacted, “ That if any Perſon or Perſons ſhall ſon, CRoges 
witniuc 


| No ia k : Offence, do 
£ , Q . 5 
© one or more of his Majeſty's Juſtices of Peace, or before one of the nat ſurtender 


„ Tultices of his Majeſty's Court of King's Bench, if the Offence be com- himſelf. 


be charged with being guilty of any of the Offences aforefaid, before any 


* mitted in England, or before the Lord Juitice General, or one of the 


Lords of Juiticiary, or any one or more of his Majeſty's Juſtices of 


Peace in Scotland, if the Offence be committed in Scotland, by Infor- 


mation of one or more credible Perſon or Perſons upon Oath, by hin 
or them to be ſubſcribed, ſuch Juſtice of the Peace, or Juſtice of the 


King's Bench, or Lord Juſtice General, or Lord Juſtice Clerk, or 
„ Low of Juſticiary reſpectively, before whom ſuch Information ſhall 


< he made as aforeſaid, ſhall forthwith certity under his Hand and Seal, 


and return ſuch Information to one of the principal Secretaries of 
* State of his Majeſty, his Heirs or Succeſſors, who is hereby required to 
lay the ſame, as ſoon as conveniently can be, before his Majeſty, his 


. ** Heirs or Succeſſors, in his or their Privy Council; whereupon it ſhall 


and may be lawful, for his Majeſty, his Heirs or Succeſſors, to make his 


or their Order in his or their ſaid Privy Council, thereby requiring and 


* commanding ſuch Offender or Offenders to ſurrender him or them- 


** {e}ves, within the Space of forty Days after the Publication thereof in 


* the London Gazette, to the Lord Chief Juſtice, or any other of his 
| VFC e Majefiy's 
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% Majeſty's Juſtices of the Court of King's Bench, or to any one of his 
« Majeſty's Juſtices of the Peace, if the Offence be committed in England; 
„or to any of the Lords of Juſticiary, or to any of his Majeſty's Juſticeg 
* of the Peace in Scotland, if the Offence be committed in Scotland: 
« who is hereby required, upon ſuch Offender or Offenders ſurrendering 
him or themſelves, to commit him or them without Bail or Mainprize tg 
„ the County Goal, or to the Gaol or Priſon of the Place where he or 
they ſhall ſo ſurrender, to the End that he or they may be forth-coming, 
« to anſwer the Offence or Offences wherewith he or they ſhall ſtand 
* charged according to due Courſe of Law; which Order the Clerks of 
„his Majeſty's Privy Council ſhall cauſe to be foithwith printed and pub- 
„ liſhed, in the two ſucceſſive London Gazetres, and to be forthwith tranſ- 
* mitted to the Sheriff of the County where the Offence ſhall be commit- 
* ted, who ſhall, within fourteen Days after the Receipt thereof, cauſe 
„ the ſame to be proclaimed, between the Hours of ten in the Morning 
and two in the Afternoon, in the Market Places, upon the reſpeQive 
„Market Days, of two Maiket Towns in the ſame County, near to the 
Place where ſuch Offence ſhall have been committed; and a true Copy 
© of ſuch Order ſhall be affixed upon ſome publick Place in ſuch Market 
6 Towns; and in caſe ſuch Offender or Offenders ſhall not ſurrender him 
or themſelves, purſuant to ſuch Order of his Majeſty, his Heirs or Suc- 
„ ceſſors, to be made in Council as aforeſaid, he or they fo neglecting or 
* refuſing to ſurrender him or themſelves as aforeſaid, or eſcaping after 
* ſuch Surrender, ſhall, from the Day appointed for his or their Surrender 
* as aforeſaid, be adjudged, deemed and taken to be convicted and attaint- 
* ed of Felony, and ſhall ſuffer Pains of Death, as in Caſes of a Perſon 
convicted and attainted by Verdict and Judgment of Felony, without 
** Benefit of Clergy ; and it ſhall be lawful to and for the Court of King's 
„ Bench, or the Juſtices of Oyer and Terminer or general Goal Delivery, 
0 for the County or Place where ſuch Perſon ſhall be, to award Execution 
* againſt ſuch Offender and Offenders, in ſuch Manner, as if he or they 
* had been convicted and attainted in the ſaid Court of King's Bench, or 
before ſuch Juſtices of Oyer and Terminer or general Gaol Delivery re- 

<« ſpeCtively.” . 


Page 567 19. By par. 17. This Statute was to have Continuance for the Space 


ſeven Years, and from thence to the End of the next Seſſion of Par- 

iament. | „„ F 
20. But fo much thereof, as relates to the further Puniſhment of Per- 
ſons going armed or diſguiſed in Defiance of the Laws of the Cuſtoms and 
Exciſe, has been from Time to Time continued, and is by the 4G. 3.c-12. 
further continued to the twenty-ninth Day of September one thoufand ſeven 
hundred and ſeventy-one, and from thence to the End of the then next 

Seſſion of Parliament. | | | TIE 

MS. Rep. 21. Harvey, who had been commit:ed for not ſurrendering -himfelf 
Rex v. Har- purſuant to the Directions of this Sta'ute, being brought into the Court 
3 of King's Bench by a Habeas Corpus, it was agreed by the Court, that a 
K. 8. Suggeſtion containing all the Facts ſhould be entered upon the Roll: 
And by Lee Ch. J. it is neceſſary that all the Facts ſhould in this Cafe 
| appear to the Court upon Record; it not being like the Caſe of an At- 
tainder by Act of Parliament, in which the Facts are ſettled, the Perfon 
named, and the only Queſtion is, whether the Priſoner be the identical 
| Perſon attainted ? In a Suggeſtion entered by the Attorney General, it 
was among other Facts to bring the Priſoner within this Statute averred, 
that he had been guilty of an Offence, provided againſt by this Statute, 
at Benacre in the County of Suffolk; and that the Sheriff did, within four- 
teen Days after the Receipt of the Order of Council, cauſe the fame to 
be proclaimed, between the Hours of ten in the Morning and two in the 
| | V 1 „„ Aﬀter= 
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Afternoon, in the reſpective Market Places, upon the reſpective Marker 
Days, of two Market owns, but neither of them was named in the 


| Suggeſtion, in the County of Suffolk, the ſaid two Market towns being 


near to the Place where the Oftence was committed, Ford, of Counſcl 


for the Priſoner, objected to the two Market Towns not being named in 


the Suggeſtion ; but it being ruled, that, if the Priſoner had any Objec- 


tion to the Suggeſtion, he muſt demur to it, he gave up this Objection, 


and prayed Time to plead till next Term. As to this the Opinion of the 
Court was, that the Priſoner ought to plead Inſtanter, as is done in In- 


dictments; and by Fefter, |. if this Court ſhould give a "erm to plead 
in, it will be expected that Juſtices of Gaol Delivery, to whom the 
fame Power is given by this Statute as is given to this Court, ſhould give 


Time to plead till the next Aſſize. Hereupon the Priſoner denied all the 
Facts he was charged with; and the Attorney General affirmed them, 


joined Iſſue, and prayed that a F 


*enire might be awarded. Ford defired 


to have a Copy of the Suggeſtion ; but the Court, who told him he _ 


might hear it read again, refuſed to grant this. A Venire was awarded, 
and it was agreed by the Court, that the Proceedings ſhould be in the 
ſame Manner as before Juſtice of Gaol Delivery. In the next Jerm the 


Prifoner was brought to the Bar; and a Jury was ſworn well and truly 10 
try the ſeveral Iſſues joined between our Sovereign Lord the King ard 


John Harvey, and a true Verdict to give according to the Evidence. Af- 


ter divers of the Facts had been proved, the Underſheriff of Syffelt proved 


the proclaiming of the Order of Council at ich, a Market Town 
where the Priſoner was accuſtomed to come frequently; but he ſaid, rhar 
there were eight other Market Towns nearer to Benacre than [pſwwich. 


It was likewiſe proved, that the Order was proclaimed at Leoflof, a Mar- 
| ket Town within five Miles of Benacre, and at Hadley, another Market 


Town in which the Priſoner lived. To this Evidence Ford demurred ; 
and for Cauſe ſaid, that this was not a Proclamation within the Meaning 


of the Statute, which dire&s, that the Proclamation ſhall be made in 


two Market Towns near the Place where the Offence was committed, 
whereas Hadley is forty- two Miles diſtant from thence, and Ipſævich thirty- 


three; and it appears from the“ Evidence of the Underſheriff, that * 
there are ſeveral Market Towns much nearer to Benacre. 


The Counſel 


for the Crown anſwered, that the Word near is in this, as in many other 


Acts of Parliament, merely directory; that the Intention of the Statute is 
nothing more, than that the Proclamation ſhould, at the Diſcretion of 


the Sheriff, be made where the Party is moſt likely to hear of it; and 


that this Intention has in the preſent Caſe been fully anſwered. If the 


| Legiflature had intended a Place than which none is nearer, they would 


not have made Uſe of the Word near, but of the Word next; which 
might for ſeveral Reaſons have been inconyenient, and ſeems to have 
been avoided with Deſign. He inſiſted further, that this 1s a Matter of 
Fact, of which the Jury are the proper Judges. Ferd in Reply faie, 
that although the Word near was not intended to mean the ſame 


Thing as the Word next, it by no Means follows, that Market Towns 


at the Diſtance of forty Miles can be ſaid to be near; and eſpecially, if 


as in this Caſe there are eight Market Towns nearer ; and that this is 
not a Matter proper to be left to the Jury, Lee Ch. J. If this Man had 


been guilty of an Offence againſt this Statute he was not under a Ne- 
ceſſity of ſurrendering himſelf upon theſe Proclamations. #right, J. 


All the Directions in this Statute are very expreſs, and nothing is left 
to Diſcretion. It would be of very dangerous Conſequence, to cave 
Matters of this Sort to the Diſcretion of a Sheriff, and then to enquire 
whether he has acted properly. Denniſon, J. No Rule of Law is more 


eertain, than that in Capital Caſes the Words of an Ad of Pailiament 


muſt 
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muſt be ſtrictly complied with. In the Caſe of the King v. Fleteber 2 
Smuggler, before Smuggling was made a Capiral Offence, 1t was holden, 
that a Statute which creates a rew Felony, muſt always be conſtrued 


literally and ſtrictly. I agree, that this Statute does not intend to fix the 


making of the Proclamations at the very next Market Towns; but it 
plainly intends, that they ſhould be n1ade near the Place where the Offence 
was committed, and not at the Diſtance of thirty or forty Miles. Joer, 
J. The Underſheriff ſeems to have ated uprighily, and with a good 
Intention: But the Statute has not in Fact been coniplied with; for, 
although the Word near does not import the ſame rigid Exactneſs as the 
Word next, it certainly excludes the Diſtance of thirty or forty Miles, 
when there are ſo many Market Towns much nearer. The Jury were 
directed by the Court to find all the Iſſues for the Crown, except that in 
which it is averred, that the Proclamations were made in two Market 
Towns near the Place where the Offence was committed, and to had that 

Iſſue for the Defendant. | | 
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City of Sodom, is an unnatural Copulation between two human 
Creatures, or between a human and a brute Creature. 
2. The Word Buggery, by which Nane this Offence is likewiſe known, 


Ogre ſo called from. the Prevalence of this Crime in the 


is derived from the Ilalian Word Bugeriare, which oe ama to Pirret 4 
Hole through. | 


. If any Crime deſerve to be puniſhed in a more exemplary Manner 


this does. Other Crimes are prejudicial to Society; but this ſtrikes at 
the Being thereof: It being ſeldom known that. a Perſon, who has been 


guilty of abuſing his generative Faculties ſo unnaturally, has afterwards 


a proper Regard for Women. 


4. From that Indifference to Women, ſo remarkable in Men of this 


depraved Appetite, it may fairly be concluded, that they are curſed with 


Inſenſibility to the moſt extatick Pleaſure, which human Nature is in the 
preſent State capable of enjoying. 

It ſeems a very juſt Puniſhment, that ſuch Wretches ſhould be de- 
prived of all Taſte for an Enjoyment, upon which they did not ſet a 
proper Value ; and the Continuation of an impious Diſpoſition, which 
might have been tranſinitied to their Children, it N had had any, may 
be thereby prevented. 


Puff Law of 6. By the Levitical Law not only the Man or Woman guilty of Be. 


Nature and tiality was to ſuffer Death; but the Beaſt was likewiſe to be put to Death. 
Nations, b. This is ſaid to have 1 80 ordained, not becauſe the Beaſt had offended: 
2. c. 3. ſ. 3. But for the following Reaſons, that the like foul Paſſion might not be 
excited in another Perſon, by the Sight of the Beaſt; that the Beaſt 

might not, by remaining alive, keep up the Remembrance of the Wretch 

who had ſuffeied ; and that the Beaſt might not, as ſometimes happens, 
$4 -: | | | e bring 


ſion is not neceſſary upon an Indictment for Buggery. 
12. The Patient in this Offence, as well as the Agent, is guilty of Page 570 
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bring forth a Monſter, the Sight of which would be offenſive and hate- 


ful to all good Men. A fourth Reaſon is added in a Note upon the 


paſſage; namely, that the divine Author of the Levitical Law, to make 
Mankind ſenſible how deteſtable this Crime is in his Eyes, would have 


every Creature put to Death which had contributed to the Commiſſion 


thereof. 5 | | | 
7. It is laid down by Coke Ch, J. that the leaſt Degree of Penetration 3 loſt, 59. 
maketh a carnal Knowledge. 2 5 N 

8. It is ſaid that, as every Indictment for Sodomy muſt contain the , Hawk. 


| Words, Rem Veneream habuit et carnaliter cognowvit, ſome Kind of Pe- Pl. C. 6. 


netration, and alſo of Emiſſion, muſt be proved; and that Emiſſion is 
prima fac ie Evidence of Penetration. | 


9. It muſt be allowed, that Penetration may be without Emiſſion ; and 
it is eaſy to conceive, that it would in ſome Caſes be difficult to prove 


Emiſſion where it has in Fact been. It ſeems then a little ſtrange, to 


make the Proof of Emiſſion neceſſary to the Proof of Sodomy. 


10. It is indeed faid in one of the Books cited by Mr. Serjeant Haw- 3 Inſt. 5g. 
kins, that Emiſſion is an Evidence of Buggery : But it is not faid, that | 


the Proof of Emiſſion is neceſſary upon an Indictment for Buggery. 


11. Hale Ch. J. goes further; his Opinion being, 


that Proof of Emiſ- 1 H. H. P. 
| C. 628, 


Felony ; unleſs he be under fourteen Years of Age. 3 Inſt. 59. 
| rH. H. E. 
CRT Ws FP : | p C. 670. 
13. Although this Offence can be committed by only two Perſons ; yet; 1,g. 895 
if any other Perſon be preſent, abetting and aiding, he is a Principal. 1 H. H. P. 
| | | | C. 670. 


14. It appears from divers Authors, that in antient Times the Puniſh- 
ment of this Offence was Death; but they differ as to the Mode of in- 
flicting it. | | 


15. According to Britton, a Sodomite was to be burnt. Britt. lib. 6; 
| REL: | | C. 9. 
16. In Flea, it is ſaid, pecorantes et ſodemite in terra wit confodian- Flet. lib, 6. 
tur. 3 58 | = | C. 35. 
17. With the latter agrees the Mirror; and it is added, int gue Me- Mirr. c. 4. 
moire ſeont reſtraine, pur le grand abomination del fait, . 14. 


18. About the Time of Richard the Firſt, the Practice was to hang a 3 Inſt. 58, 
Man, and drown a Woman, guilty of this Offence. | 

19. The Practice of puniſhing this Offence with Death had, for ſome 
Time before the making of the Statute of the 25 H. 8. c. 6. been diſ- 
continued. 5 VVL | | TERED 

20. By this Statute, after reciting, that there is not yet a ſufficient 
Puniſhment appointed, for the deteftable and abominable Vice of Bug- 


gery with Mankind or Beaſt, it is enacted, That the ſame Offence be 


from henceforth adjudged Felony ; and that the Offender, being thereof 
convicted, ſhall ſuffer ſuch Pains of Death, as Felons are accuftomed 
to do according to the Order of the Common Law of this Realm; and 


that no Perſon, offending in any ſuch Offence, ſhall be admitted to 
is Clergy.” - | S | 


21. This Statute was repealed by the 1 Mar. c. 1. But it was revived, 
and made perpetual, by the 5 Elis. c. 17. 


22. A Man was found guilty, of having committed Buggery upon a Forteic. 91. 


Girl eleven Years of Age, and had received Sentence of Death : 3 
the judge, before whom he was tried, reprieved him, in order to ob- 8 


tain the Opinion of the Judges, whether this was a Caſe within the 


Statute, It is ſaid, that no Opinion was given; becauſe the Judges were 
not unanimous : But Forteſcue Aland J. who reports the Caſe, affirins, 


that 
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that a great Majority of them were of Opinion, that this is a Buggery 
by the Law of England. He adds, that the Earl of Macclesfield, then 
Chancellor, ro whom he wrote upon the Occaſion, was clearly of Opi— 
nion, that this Caſe is not only within the Reaſon, but alſo within the 
Words, of the Statute ; and that he was ſurprized, there ſhould have 
been any Difference of Opinion among the Judges, The Reporter does 
moreover cite ſeveral Authorities to ſhew, that under the Word Mankind, 

which is the Word uſed in the Statute, all F emales as s well as Males of | 
the human Ros are comprehended. | | 


page 571 * 8 O L | D 1 E ä R 8. 


which ſignifics a 8 is a Man hired for Pay to ſerve in 
| War. 
1 Inſt. 71. The ancient Method of ad ing Soldiers was in this 3 A Knight 
or an Eſquire, who had Revenues, Farmers and Tenants, did covenant 
with the King, by Indenture inrolled in the Exchequer, to ſerve him in 
War for a certain Term, with a certain Number of Men, whole Names 
were ſet down in a Lift. 
There are divers Regulations concerning Soldiers in ſome ancient Sta- 
9. tutes; but as theſe were adapted to the ancient Method of raiſing Sol- 
. c. 1. diers, which has for many Vears been diſcontinued, it is not neceſſary, ta 
e. 5: give an Account of Fark — | 


\ SOLDIER, fo called from the Germs Word Sold or Soul, = 


r. & vl. e. 3 


The Regulations as to Soldiers, at this Time obſerved, depend upon 
ſome modern Acts of Parliament, and principally, upon one which is 
paſſed annually, intituled An Ad for puniſhing Mutiny and SO, and 
for the better Payment of the Army 5 their Quarters. 


Such of -heſe Regulations, as are of more general Uſe to | be known, wan 
be treated of i in the following Order, 


(A) Df inliſting Soldiers. . 

(B) In what Caſes Soldiers are free krom Arreſt, 
(C) Ot guartering Soldiers. 
O5 Df Carriages foz the Uſe of his Majelip's 
| oꝛces. 


(E) Ot the Penalties incurred by encouraging 
Deſertion or harbouring a Deſerter, and of 
the Reward foz apprehending a Deſerter. 

(F) Of the military anime to which Sol. 


(6) Ot 


diers are liable. 
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(6) Df the Civil Puniſhments to which Soldiers 


are liable. 


(8) Of the Liberty given to Soldiers of exerciſing 


Trades. : 


(1) Df divers Things, which did not fall under 


any of the fozegoing Heads. 


— Kab 


* (A) Of inliſting Soldiers. *Page572 

1. DV the 17 G. 3. c. 3. far. 71. it is enacted, That when and as often A Perſon in- 
as any Perſon or Perſons ſhall be inliſted as a Soldier or Soldiers liſted may 

ain his Majeſty's Land Service, he and they ſhall within four Days, bu 

not ſooner than twenty-four Hours, after ſuch inliſting reſpectively, be ur Hours. 


carried before the next Juſtice of the Peace of any County, Riding, 
„City or Place, or chief Magiſtrate of any City or Town Corporate, not 
„being an Officer of the Army, and before ſuch Juſtice or chief Magi- 


« ſtrate he or they ſhall be at Liberty to declare his or their Diſſent to ſuch 


« Inlitting ; and upon ſuch Declaration and returning the inliſting Money, 
and alfo each Perſon fo diſſenting paying the Sum of twenty Shillings for 
the Charges expended or laid out upon him, ſuch Perſon or Perſons fo 
* inliſted ſhall be forthwith diſcharged and fer at Liberty in the Preſence 
of ſuch Juſtice or chief Magittrate; but if ſuch Perſon or Perſons ſhall 


A refuſe, or neglect, within the Space of twenty - four Hours to return and 
pay ſuch Money as aforeſaid, he or they ſhall be deemed and taken to be 


« inliſted, as if he or they had given his or their Aſſent thereto before ſuch 


_« Juſtice or chief Magiſtrate ; or if ſuch Peiſon or Perſons ſhall declare his 


* or their having voluntarily inlifted himſelf or themſelves, then ſuch Juſ- 
« tice or chief Magiſtrate ſhall and he is hereby required forthwith to cer- 
« tify under his Hand, that ſuch Perſon or Perſons is or are duly inlifted, 
„ ſetting forth the Place of the Birth, Age and Calling of him or them re- 
* ſpeCtively, if known, and that the ſecond and ſixth Sections of the Arti- 
*© cles of War againſt Mutiny and Deſertion were read to him or them, and 
that he or they had taken the Oath mentioned in the faid Articles of 


War; and if any ſuch Perſon or Perfons, fo to be certified as duly inliſted, 


* ſhall refuſe to take the ſaid Oath of Fidelity before the faid Juſtice or 


„chief Magiſtrate, it ſhall and may be lawful for ſuch Officer, from whom 


* he has received ſuch Money as aforeſaid, to detain and confine ſuch 
*« Perſon or Perſons until he or they ſhall take the Oath before required; 


s andevery military Officer that ſhall act contrary hereto, or offend herein, 
* ſhall incur the like Penalty and Forfeiture, as is by this Act to be inflicted 


* upon any Officer for making a falſe and untrue Muſter.” 
2. The ſecond Section of the Articles of War, which is to be read to an 
inliſted Man, contains the following Articles. | | 
3. Art. 1. Whatſoever Officer or Soldier ſhall preſume to uſe traiter- 
« ous or diſreſpectſul Words againſt the ſacred Perſon of his Majeſty, his 
* Royal Highneſs the Prince of Wales, or any of the Royal Family ; if a 


„ commiſſioned Officer he ſhall be cathiered ; if a Non- commiſſioned Officer 
Vor Soldier he ſhall ſuffer ſuch Puniſhment as ſhall be inflicted upon him 


by the Sentence of a Court- martial.“ | 
4. Art. 2. Any Officer or Soldier, who ſhall behave himſelf with Con- 


e tempt or Diſreſpe& towards the General or other Commander in Chief 
of our Forces, or ſhall ſpeak Words tending to his Hurt or Diſhonour, 
_ * ſhall be puniſhed according to the Nature of his Offeace by the Judg- 


* ment of a Court-martial.” _ 
] 5 Art. 
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5. Art. 1 cc Any Officer or Soldier, who ſhall begin, excite, cauſe or join 
in any Mutiny or Deſertion in the Troop, Company or Regiment to 
„ which he belongs, or in any other Iroop or Company in our Service, or 
* on any Party, Poſt, Detachment or Guard, on any Pretence whatſoever, 
“ ſhall ſuffer Death or ſuch other Puniſhment as by a Court-martial ſhall 
< be inflicted.” 
+4 Any Officer, Non-commiliianed Officer or Soldier, who 
being preſent at any Mutiny or Sedition does not uſe his utmoſt En- 
Page 573. deavours to ſuppreſs the fame, or coming to the Knowledge of any 
* Mutiny or intended Mutiny does not without Delay give ati: 
“thereof to his commanding Officer, ſhall be puniſhed by a Court-martial 
* with Death or otherwiſe according to the Nature of his Offence.” 
7. Art. 5. Any Officer or Soldier, who ſhall ſtrike his ſuperior Officer, 
© or offer to draw or ſhall lift up any Weapon, or offer any Violence 
* againſt him being in the Execution of his Office, on any Pretence what- 
* ſoever, or ſhall diſobey any lawful Command of his ſuperioc Officer, 
« ſhall ſuffer Death, or ſuch other Puniſhment as fthall according to the 
Nature of his Offence be inflidted upon him by the Sentence of a Court- 
„Martial.“ 
8. The ſixth Section of de Articles of War, which i 1s likewiſe to be 
read to an inliſted Man, contains the following Articles. | 
9. Art. 1. All Officers and Soldiers, who having received Pay or hav- 
ing been duly inliſted in our Service ſhall be convicted of having deſerted 
© the ſame, ſhall ſuffer Death or ſuch other Puniſhment as by a Court- 
„martial ſhall be inflicted,” 
10. Art. 2. Any Non-commiſſioned Officer or Soldier, who ſhall with- 
<« out Leave from his commanding Officer abſent himſelf from his Troop 
or Company, or from any Detachment with which he ſhall be com- 
% manded, ſhall, upon being convicted thereof, be puniſhed according to 
« the Nature of his Offence at the Diſcretion of a Court- martial. 
11. Art. 3. No Non commiſſioned Officer or Soldier ſhall inlift kms 
© felf in any other Regiment, Troop or Company, without a regular Diſ- 
charge from the Regiment, Troop or Company in which he laſt ſerved, 
aon the Penalty of being reputed a Deſerter and ſuffering accordingly : 
And in Cafe any Officer ſhall knowingly receive and entertain ſuch Non- 
e commiſſioned Officer or Soldier, or ſhall not after his being diſcovered to 
be a Deſerter immediately confine him, and give Notice thereof to the 
Corps in which he laſt ferved, he the ſaid Officer lo offending ſhall by a 
« Court-martial be caſhiered.“ 
12. Art. 4. Whatſocver Officer or Soldier ſhall be convicted of having 
« adviſed or perſuaded any other Officer or Soldier to deſert our Service, 
„ ſhall ſuffer ſuch Puniſhment as ſhall be inflicted upon him by the Sen- 
e tence of a Court- martial.“ | 
13. The Oath which is to be admitted to an inliſted Man is in theſe 
Words; ** | ſwear to be true to our Sovereign King George, and to ſerve 
him honeſtly and faithfully, in Defence of his Perſon, Crown and Dig- 
e nity againſt all his Enemies and Oppoſers whatfoever : And to obſerve and 
* obey his Majeſty's Orders, and the Orders of the Generals and Officers 
* ſet over me by his Majeſty.” | 
14. By the 17 Geo. 3. c. 3. par. 72. it is enacted, « That if any Perfin 
abſconding Or Perſons ſhall receive the inliſting Money from any Officer, knowing it 
after taking to be ſuch, and ſhall abſcond or refuſe to go before ſuch Juſtice or chief 
inliſting © Magiſtrate, in order to declare his Aﬀent or Diflent as aforeſaid, ſuch 
r % Perſon or Perſous ſhall be deemed and taken to be enliſted to all Intents 
:nlittes, © and Purpoſes whaifoever ; and ſhall and may be proceeded againſt, as 
„if he or they had taken the Oath, directed by the ſaid Articles of War 
to be taken before ſuch Juitice or chief W ee 


15. Parker 


* 1 Ww 


he was diſcharged. 


an Act to explain and amend, and reduce into one Act of Parliament the 


= I» 8 RY. 
15. Parker an Apprentice, who had inliſted without the Conſent of his MS. Rep. 


Maſter, being brought up by a Habeas Corpus to the Court of King's Bench Ro Nr, . 
| | arker, Ea- 


16. By the 17 C. 3. c. 4. intituled, An 44 for the Regulation of 1 


Majeſty's Marine Forces abhile on Shore, the fame Proviſions are made as R 1 
en . | : : a 8 gulations 
to the inliſting of Men to ſerve as Marines, as in the Paragraph juſt cited made for 

are made for the inliſting of Men to ferve as Soldiers; and it may once for enliſting Ma- 


all be obſerved, that the fame Regulations, as to their being free from 3 for 
A enliſting 


| Arreſts, their Quarters, their being ſubject to military Puniſhments, and odors 


many other Things, are made by this Statute for Marines, as are made by 
the Mutiny Act for Soldiers. . 
17. By the 16 G. 3. c. 3. par. 1. after reciting, that whereas by an All the Re- 


Act made in the ſecond Year of the Reign of his preſent Majeſty, intituled gulations of 
the Mutiny 


4 X s „ 8 1 Act are to 
ſeveral Laws now in being, relating to the raiſing and training the Militia be extended 


within that Part of Great Britain called England, it is amongſt other to the Mili- 

Things enaRed, that in caſe of an actual Invaſion, or upon imminent Dan- tia, when 
er thereof, or in caſe of Rebellion, it may and ſhall be lawful for his embodied. 

Majeſty, his Heirs and Succeſſors, the Occaſion being firſt communicated | 

to Parliament, if the Parliament ſhall be then fitting, or declared in 


Counſel and notified by Proclamation, if no Parliament ſhall be then fitting 


or in being, to order and direct his or their Lieutenants and Deputy Lieu- 


tenant therein mentioned, with all convenient Speed to draw out and em- 


body all the Regiments and Battalions of Militia of their reſpective Counties, 


| Ridings, or Places, or fo many of them as his Majeſty, his Heirs and Suc- 


ceſſors, ſhall judge neceſſary, in ſuch Manner as ſhall be beſt adapted to 
the Circumſtances of the Danger; and to direct them to be employed in 


ſuch Manner as is therein more particularly mentioned: And whereas it 


might be of great public Utility, that the Militia of this Kingdom ſhould 
be drawn out, embodied and employed as aforeſaid, upon Occaſion of the 
preſent Rebelhon in America, or any Rebellion that may hereafter arile 
in any of the Dominions of the Crown of Great Britain, that his Majeſty 
may be more able to employ his other Forces for the ſuppreſſing of ſuch 
Rebellion, and at the ſame Time to provide for the Defence of theſe King- 
doms, it is enacted ; ©* That in all Caſes of Rebellion within this Realm 
„of Great Britain, or any of the Territories or Dominions thereunto be- 
belonging, the Occaſion being firſt communicated, declared and notified 
as in the ſaid Act is provided, it ſhall and may be lawful for his Majeſty 
* his Heirs and Sueceſſors, to order and direct all Regiments and Batta- 
„lions of Militia, of the reſpective Counties or Places in this Kingdom, 
or ſo many of them as his Majeſty, his Heirs and Succeſſors ſhall judge 
„ neceſſary to be drawn out, embodied, led, and employed in any Parts of 
* theſe Kingdoms, in ſuch Manner and upon the like Terms and Conditi- 
ons, and Regulations, to all Purpoſes and Effects whatſoever, as in the 
« faid Act are provided in the Cates therein mentioned.“ 


(B) Jn what | Caſes Soldiers are free from 
AS a Arreſt. 


1. DV the 17 G. 3. c. 3. par. 71. In order to prevent, as far as may be, A Soldier 


any unjuſt or fraudulent Arreſts that may be made upon Soldiers, not to be 


it unleis for a 


whereby his Majeſty and the Publick may be deprived of their Service, arreſted, 


G 4 DB: © 6 KR 8. „ 
Crime or a it is enacted, That no Perſon whatſoever, who is or ſhall be liſted, or 
Debt of ten« ſhall liſt or enter himſelf as a Volunteer in his Majeſty's Service, as 3 
8 Soldier, either in the Kingdom of Great Britain or Ireland, or in 
Fer ſey, Guernſey, Alderney, Sark, or Man, or the Iſlands thereto be- 
* longing, or in any of his Majeſty's Plantations, during the Continuance 
** of this Act, ſhall be liable to be taken out of his Majeſty's Service by 
* any Proceſs or Execution whatſoever, other than for ſome criminal 
Matter, unleſs for a real Debt or other juſt Cauſe of Action, and unleſs 
before the taking out of ſuch Proceſs or Execution, not being for a 
* criminal Matter, the Plaintiff or Plaintiffs therein, or ſome other Per- 
** ſon or Perſons on his or their Behalf, ſhall make Affidavit before one or 
more Judge or Judges of the Court of Record, or other Court, out of 
** which ſuch Proceſs or Execution ſhall iſſue, or before ſome Perſon au- 
*© thorized to take Affida vits in ſuch Court, that to his or their Knowledge 
the original Sum, juſtly due and owing to the Plaintiff or Plaintiffs from 
the Defendant or Defendants in the Action, or Cauſe of Action on 
* which Proceſs ſhall iſſue, or that the original Debt for which ſuch 
** Execution ſhall be iſſued out, amounts to the Value of ten Pounds at 
** leaſt, over and above all Coſts of Suit in the ſame Action, or in any 
* other Action on which the ſame ſhall be grounded; a Memorandum of 
* which Oath ſhall be marked on the Back of ſuch Proceſs or Writ, for 
** which Memorandum or Oath no Fee ſhall be taken; and if any Perſon 
* ſhall nevertheleſs be arrefted contrary to the Intent of this Act, it ſhall 
and may be lawful for one or more Judge or Judges of ſuch Court, 
upon Complaint thercof made by the Party himſelf, or by any his ſupe- 
_ © rior Officer, to examine into the fame by Oath of the Parties or other- 
„ wiſe, and by Warrant under his or their Hands and Seals to diſcharge 
** ſuch Soldier ſo arreſted contrary to the Intent of this Act, without paying 
any Fee or Fees, upon due Proof made before him or them, that ſuch 
Soldier fo arreſted was legally liſted as a Soldier in his Majeſty's Service, 
and arreſted contrary to the Intent of this Act, and alſo to award to 
* the Party ſo complaining ſuch Cofts as ſuch Judge or Judges ſhall think 
e reaſonable : For the Recovery whereof he ſhall have the like Remedy, 
that the Perſon who takes out the ſaid Execution might have had for his 
Coſts, or the Plaintiff in the like Action might have had for the Re- 


covery of his Coſts, in caſe Judgment had been given for him with 


«« Coſts againſt the Defendant in the ſaid Action.“ WE | 

But Execu- 2. But by par. 67. To the End that honeſt Creditors, who aim only at 
tion may bethe Recovery of juſt Debts, due to them from Perſons entered into and 
had againl” liſted in his Majeity's Service, may not be hindered from ſuing for the ſame, 

a Soldier, but on the contrary may be aſſiſted and forwarded in their Suits; and in- 
| ſtead of an Arreſt, which may at once hurt the Service and occaſion a 
great Expence and Delay to themſelves, may be enabled to proceed in a 

more ſpeedy and cheap Method, it is enacted, That it ſhall and may 
®Page575 © be“ lawful to or for any Plaintiff or Plaintiffs, upon Notice fiſt given 

| in Writing of the Cauſe of Action to ſuch Perſon or Perſons fo entered, 


or left at his or their laſt Place of Reſidence before ſuch liſting, to file a 


common Appearance, in any Action to be brought for or upon Account 
of any Debt whatſoever, ſo as to entitle ſuch Plaintiff to proceed therein 
«to Judgment or Outlawry, and to have an Execution thereupon, other 
than againſt the Body or Bodies of him or them ſo liſted as aforeſaid, this 
Act or any Thing herein or any former Law or Statute to the contrary 
% notwithſtanding.” | | „% . 
Wo 3. The Exemprion from being arreſted, except for a criminal Matter 
ay pen or a Debt of ten Pounds, extended formerly only to Volunteers. But by 
ee 30 G. 2. c. 8. par, 20. it is enaQed, © That the Commiſſioners, pre- 


not to be 1 
arreſted but = ons 


fer a criminal Matter. 


— 4 
* 
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* ſhall cauſe the ſecond and ſixth Sections of the Articles of War againſt 


ſhould be liable to be arreſted and be afterwards diſcharged on common 


Reaſon of the Mutiny Act. 


that only meſne Proceſs was intended, and that a Soldier might be taken in 252 
| Court of Common Pleas had at that Time been of a contrary Opinion. 


the Mutiny Act are, that ub Perſon, lifted as a Volunteer in his Majeſly's 


Court being of Opinion, that, as the Debt which they were to conſider 
was the Sum recovered by the Judgment, the Defendant ought to be holden 
to ſpecial Bail. | | | | | 


Acts for ſome Years paſt it hath been provided, that the original“ Debt, Page 576 


for which Execution may be iſſued, muſt amount to ten Pounds at leaſt, oer 


which the ſame ſhall be prounded. 


having been learning to ride, this was not doing Duty as the Act requires, 
but was only to qualify himſelf for the doing it: But by the Court: It is 
doing Duty, he receives his Pay and muſt be diſcharged on common Bail, 


FFP 
« ſent at a Meeting for lifting Soldiers as in this Act is before directed, 


« Mutiny and Deſertion to be read to the Men impreſſed by virtue of this 
« AQ, and from and after the reading the ſaid Articles of War, every Man 
« ſo impreſſed ſhall be deemed a liſted Soldier to all Intents and Purpoſes, 
« and ſhall not be liable to be taken out of his Majeſty's Service by any 
« Proceſs, other than for ſome criminal Matter.” 
4. To a Latitat iſſued to arreſt a Man the Sheriff returned, that he wasL9. Raym. 


Action of falſe Impriſonment. It appears from the Clauſe, by which the 
Plaintiff is enabled to file common Bail and to proceed a judgment againſt 
the Defendant, that it is not the Intention of the Statute, that a Soldter 


Bail. If this Man were not regularly lifted, the Plaintiff has his Remedy 
by Action againſt the Sheriff for a falſe Return. | 7 | 
5. A Soldier being in Cuſtody upon a Writ De Excommunicato Capiendo, 11 Mod. 191. 
for Non-payment of Coſts in a Suit for Tithes in a Court Chriſtian, he was Anon. — 
ordered by the Court of King's Bench to be diſcharged, as being within the 


6. As the Words hetetofore in the Mutiny Act were, that any Perſon, 1 Mod. 234. 
who voluntarily liſts bimſelf, ſball not be taken out of his Majeſty's Service Maſcall v. 
by any Proceſs whatſoever, it was holden by the Courr of King's Bench Fr 


Ex@&ution. It appears however from what fell from Holt, Ch. J. that the 
7. To remove all Doubt as to this, the Words now conſtantly inſerted in 


Service as a Soldier, ſhall be liable to be taken out of his Majeſty's Service 
by any Proceſs or Execution whatſoever, other than for ſome criminal Mat- 
ter, unleſs for a real Debt, c. | | ; 

8. The Conſtruction of a Mutiny Act has been, that if more than ten 1 Barn 
Pound had been recovered by a Judgment for Damages and Coſts, in an 3! "mY 
Action for a Debt under ten Pound, and a ſecond Action be brought upon? 
the Judgment, a Soldier ſhall not be diſcharzed upon common Bail ; the | 


9. But it is provided by the preſent Mutiny AR, and by all the Mutiny 


and above all Coſts of Suit in the ſame Action, or in any other Action on 


10. A Trooper, who liſted on the ſixteenth Day of May was arreſted upon ger. 2. 
the nineteenth. Upon a Motion to diſcharge him upon filing common Bagley v. 


Bail it was ſaid for the Plaintiff, that, as the Affidavit only went to a; PR | 


| 11. Upon 
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Str. 9- 11. Upon a Motion to diſcharge a Gunner in the Train of Artillery 
Jebnfon v. upon filing common Bail it was infiſted for the Plaintiff, that a Gunner re. 


Teuto ode Shilling per Day for his Pay, that he is appointed by Warrant, 


Mod. 346. D 2 . 
34% and that he is in the Nature of a Commiſſion Officer. It was anſwered. - 


that a Gunner is lifted as a common Soldier is, and that he is liable to all 
the Penalties in the Mutiny AQ to which a common Soldier is liable. He 
was diſcharged upon common Bail; and by the Court: We are informed 
that a Gunner is within the Deſcription of a common Soldier, the extraor- 
dinary Pay being only in Confideration of the Skill requiſite in his Place. 


| Szyer 1079. 12. Upon 2 Rule to ſhew Cauſe, why a Sum of Money paid by the De- 


dees f. fendant ſhou d not be repaid, it appeared, that the Defendant was a pri- 
G. vate Man in one of the Troops of Liſe-Guards; and that, being arreſted 

for a Debt under ten Pounds, he paid the Debt in order to obtain his Li- 
berty, one Queſtion was, whether the Defendant be ſuch Soldier, as is by 
the 26 G. 2. c. 5. exempted from being liable to an Arreſt for a Debt under 
ten Pounds? Wright J. Deniſon J. Lee C. J. being abſent, were of Opinion 
that he is. And by Wright |. it is declared by that Statute © That no 
« Perſon, who ſhall be lifted, or ſhall liſt himſelf as a Volunteer in his 
 ** Majeſty's Service, as a Soldier, ſhall be liable to be taken out of his Ma-. 

« jeſty's Service by any Proceſs, other than for ſome criminal Matter, unleſs 
for a real Debt of ten Pounds.” Fo/ter J. inclined to be of Opinion, that 

2s 2 Perſon, inſtead of receiving Money, pays a conſiderable Sum upon 
being admitted as a private Man into a Troop of Life-Guards, ſuch Perſon 
is not a Soldier within the Meaning of that Statute. At another Day, a 
Certificate being produced from the Commiſſary General's Office, that the 
Defendant did lift himſelf as a Volunteer; and it appearing, that the Arti- 
cles of War were read over to him; and that the Oath, directed to be ad- 
| miniſtered to a liſted Soldier by a Juſtice of the Peace, was taken by him. 
Foſter J. concurred in Opinion with the other Juſtices. Another Queſtion 
Was, whether, although the Defendant would, whilſt under the Arreſt, have 
been entitled to the Diſcharge of his Perſon, he be now entitled, to have the 

Money paid to obtain his Liberty repaid ? It was holden that he is; and by 
the Court: It is equally reaſonable, that the Money paid by the Defend- 

ant to obtain his Liberty ſhould be repaid, as that his Perſon, in caſe the 

Application had been on that Account, ſhould have been diſcharged. 

1 Barn. 311. 13. An Out-penſioner of Chelſea College having been arrefted, a Queſ- 
Bowler v. tion aroſe, whether he were intitled to his Diſcharge as being a Soldier in 
Owen, his Majeſty's Service ? It was holden that he was not ; becauſe he is not 
under military Diſcipline, and only ſubject to the Controul of the Com- 
miſſioners of the College. 33 . 5 . 


(0) Df quartering Soldiers, 


Soldiers may , Hy the 17 G. 3. c. 3. par. 25. After reciting, that whereas by the 


ve þ pm Petition of Right, in the third Year of King Charles the Firſt, it is 
Alehouſes, enacted and declared, that the People of the Land are not by the Laws to 


| &c. but not be burthened with the ſojourning of Soldiers againſt their Wills; and by 


In private Clauſe in an Act of Parliament, made in the one and thirtieth Year of 


Houſes. the Reign of King Charles the Second, it is declared and enacted, that no 


Officer Civil or Military, or other Perſon whatſoever, ſhould from thence- 
forth preſume to place, quarter or billet, any Soldier or Soldiers upon any 
| | | . Subject 


* 


„„ d i d = 7 


Subject or inhabitant of this Realm of any Degree, Quality or profeſſion 


whatſoever, without his Conſent ; and that it ſhall and may be lawful for 


any * Subject, Sojourner, or Inhabitant, to refuſe to quarter any Soldier or page 577 


Soldiers, notwithſtanding any Demand or Warrant, or Billeting whatſo- 
ever: But foraſmuch as at this Time, and during the Continuance of this 


Act, there is and may be Occaſion, for the marching and quartering of Re- 


giments, Troops and Companies, in ſeveral Parts of this Kingdom, it is 
enacted,. 'T hat for and durirg the Continuance of this AR, and no longer, 
«* it thall and may be lawful to and for the Conſtables, Tythingmen, Head- 


a boroughs and other chief Officers and Magiſtrates of Cities, Towns and 


«+ Villages, and other Places within Exgland, Wales and the Town of Ber- 
« wick upon Tweed, and in their Default or Abſence, for any one Juſtice 
of the Peace, inhabiting in or near any ſuch City, Town, Village or 


« Place, and for no others; and ſuch Conſtables, and other chief Magiſ- 


e trates as afoteſaid are hereby required, to quarter and billet the Officers 
and Soldiers in his Majeſty's Service in Inns, Livery- ſtahles, Ale-houſes, 
« V:Qualling houſes, and the Houles of Sellers of Wine by Retail to be 
« drunk in their own Houſes or Places thereunto belonging, other than and 


except Perſons who keep Taverns only, being Freemen of the Company 


- 


_ * of Vintners of the City of London, notwithſtanding ſuch Perſons who 


keep Taverns only have taken out Victualling Licenſes ; and all Houſes 
„of Perſons ſelling Brandy, Strong Waters, Cyder or Metheglin, by Re- 


tail to be drank in their Houſes, other than and except the Houſes of 


« Diſtillers, who keep Houſes or Places of diftilling Brandy or Strong Wa- 
« ters, and the Houle of any Shopkeeper, whoſe principal Dealings ſhall 
« be more in other Goods and Merchandizes than in Brandy or Strong Wa- 
ters, fo as ſuch Diſtillers or Shopkeepers do not permit, or ſuffer, tip- 
« pling in his or their Houſes, and in no other and in no private Houſe 
„ whatſoever; nor ſhall any more Billets at any Time be ordered, than 
there are effective Soldiers preſent to be quartered.” + | 

2. By the fame Par. it is provided, That if any Conſtable, Tything- AMegiſtrate 


„ man or ſuch like Officer, or Magiſtrate as aforeſaid, ſhall preſume to or Conſtable 


«*« qu: illet any Officer or Soldier in any private Houſe, wi quartering & 
quarter or billet any v p „without the g lier — 


<« Conſent of the Owner or Occupier, in ſuch Caſe ſuch Owner or Occu-,jvaeHouſs 
„pier ſhall have his or their Remedy at Law againſt ſuch Magiſtrate or liable to an 
Officer, for the Damage that ſuch Owner or Occupier ſhall ſuſtain Aion. 


mn e 8 
3. In an Action of Treſpaſs againſt a Conftable for quartering a Dragoon Salk. 387. 


upon the Plaintiff, it was found by a ſpecial Verdict, that the Plaintiff kept Er v. 
a Houſe at Epſom, and let Lodgings to ſuch as came there for the Benefit of” fer, Cand, 


the Air and Waters, that he drefſed Meat for his Lodgers at four Pence per Ig. Raym. 
Joint, and ſold them Small Beer at two Pence per Mugg, and that he like- 479. 
wiſe found them Stable Room, Hay and other Things for Horſes, at cer- 
tain Rates, and the Queſtion was, whether he were liable to have a Soldier 
quartered upon him? it was holden that he was not; and by Holt Ch. J. 
this Cate is ſo plain, that there is no Occaſion tor giving Reaſons. ' | 

4. By the 17 G. 3. c. 3. par. 25, it is provided, That if any military Penalty on a 
Officer ſhall take upon him to quarter Soldiers, otherwiſe than is li- Military Of- 


„ mited and allowed by this AR, or ſhall uſe or offer any Menace or tering Sol- 


Compulſion to any Mayors, Conſtables, or other civil Officers before- diers contra» 
* mentioned, tending to deter and diſcourage any of them from per- ry to this 


forming any Part of their Duty hereby required or appointed, ſuch A. 
e military Officer ſhall for every ſuch Offence, being thereof convicted 
„before any two or more of the next Juſtices of the Peace of the County, 
* by the Oath of two credible Witneſſes, be deemed and taken to be 
Vor. IV. > * ip/o 


2 


* 


| S 3 3 3.4 5 
1 jpſo fad caſhiered, and ſhall be utterly difabled to have or hold any 
„% military Employment within this Kingdom, or in his Majeſly's Service; 
„provided the ſaid Conviction be affirmed at the next Quarter-Seſſions of 
« the Peace of the ſaid County, and a Certificate thereof be tranſmitted to 
the Judge Advocate, who is hereby obliged to certify the ſame to the 
| «next Court-mariual.” 3 D 
Soldiche 5. By par. 48. it is enacted, © That if any Officer military or civil, by 
Wives, Chil-** this Act authorized to quarter Soldieis in any Houſes hereby appointed 
dren or Ser- for that Purpoſe, thallat any Time during the Continuance of this AQ 
vants not to % quarter the Wives, Children, or Men or Maid Servants of any Officer or 
| 1 Soldier, in any ſuch Houſes agazntt the Content of the“ Owners, the 
N N FY 4+ Party offending, if an Officer of the Army, ſhall upon Complaint and 
*Page578* Proof thereof made to the Commander in Chief of the Army, or Judge 
| „ Advocate, be ip/o fads caſhiercd ; and if a Conſtable, T ything.nan or 
other civil Officer, he ſhall forfeit to the Party aggrieved twenty Shillings, 
upon Complaint and Proof made thereoi to the next Juſtice of Peace, to 
be levied by Warrant of ſuch juſtice by Diſtrefs and Sale of his Goods,” 
Perſons ag= 6. By par. 25, it is provided, © That in caſe any Perſon ſhall find hiniſelf 
gricved by „ ,-gricved, in that ſuch Conftable, Tythingman or Headborough, chief 
the quartet Officer or Magiſtrate, ſuch chief Officer or Magiſtrate not being a Juſtice 
2 of the Peace, has quartered or billeted in his Houſe a greater Nuinber 
relieved. © of Soldiers, than he ought to bear in Proportion to his Neighbours, and 
„ ſhall complain thereof to one or more Juſtice or Juſtices of the Peace of 
„the Diviſion, City or Liberty where ſuch Soldiers are quartered ; or in 
e caſe ſuch chief Officer or Magiſtrate ſhall be a Juſtice of the Peace, then 
* on Complaint made to two or more Juſtices of the Peace of ſuch Divi- 
« fjon, City or Liberty, fuch juilices reſpectively ſhall have and have here- 
by Power to relieve ſuch Perſon, by ordering ſuch and ſo many of the 
e Soldiers to be removed, and quartered upon ſuch other Perfon or Per- 
ſons as they ſhall ſee Cauſe ; and ſuch other Perſon or Perſons ſhall be 
2 obliged to receive ſuch Soldiers accordingly.” © 5 
No Juice 7. By par. 26. it is enacted. hat no Juſtice or Juſtices of the Peace, 
of the Peace. having or executing any military Office or Commiſſion in that Part of 
you Om © Great Britain called England, ſhall and may, during the Continuance of 
cer, AA quar- this Act, direly or inditeCtiy be concerned in the quartering or billet- 
ter a Soldier *© ing or appointing any Quarters for any Soldier or Soldiers in the Regi- 
under his ment,, Troop or Company, under the immediate Command or Commands 
e ad of ſuch Juſtice or Juſtices according to the Diſpoſition made for quarier- 
hanged EDD, ing of any Soldier or Soldiers by Virtue of this Act; but that all War- 
« ran's, Acts, Matters or Things, executed or appointed by ſuch Juſtice or 
« Juſtices of the Peace, for or concerning the ſame, ſhall be void, any 
4 Thing in this Act to the contrary notwithſtanding.” 8 5 
* hag 8. By par. 29. it is enacted, I hat if any Officer ſhall take or cauſe to 
ak 145. „ be taken, or knowingly ſuffer to be taken, any Money of any Perſon, 
ney to ex- for excuſing the quartering of Officers or Soldiers or any of them in any 
cute the ** Houſe allowed by this Act, every ſuch Officer ſhall be caſhiered, and be 
quartering „ jncapable of ſerving in any military Employment whatſoever.” EE 
of a Soldier. 9. By par. 31. after reciting, that ſome Doubts have ariſen, whether 
ans oat Ogg. commanding Officers of any Regiment, Troop or Company, may exchange 
„„ Man or Horſe quartefed in any Town or Place, with another Man. 
exchange Or Horſe quartered 1n the fame Place, for the Benefit of the Service, it 
Men or is enacted, That ſuch Exchange as above mentioned may be made by 
Horſes in  « ſuch commanding Officers reſpectively, provided the Number of Men 
_— Quatre 4 and Horſes do not exceed the Number at that Time billeted on ſueh 
= « Houle or Houſes ; and the Conſtables, Tythingmen, Headboroughs 
5 | EE es and 
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« and other chief Officers or Magiſtrates of-the Cities, Towns and Vil- 
„ lages, or other Places, where any Regiment, Troop, or Company ſhall 
be quaitered, are hereby required to billet fuch Men and Horſes hereby 
« exchanged accordingly.” | 

10. By par 68. it is enacted, That if any High Conſtable, Conftable, Penalty on 
« Beadle or other Officer or Perſon whatſoever, who by Virtue or Colour 2 Conftable 
« of this Act ſhall quarter or billet, or be employed in quartering or ber not quar- 
« billeting any Officers or Soldiers, ſhall neglect or refuſe, jor the Space 91.8? — 
„of two Hours, to quarter or billet ſuch Officers or Soldiers, when taking Mo- 


a thereunto required in ſuch Manner as is by this Act directed, provided ney to ex- 


« ſufficient Notice be given beſore the Arrival of ſuch Troops; or ſhall euſe the 
receive, * demand, contract or agree for any Sum or Sums of Money af tern 


or any Rewaid whatſoever, for or on Account of excuſing, or in order page 579 


« to excuſe, any Perſon or Perſons whatſoever from quartering, or receiv- 
ing into his, her or their Houſe or Houſes, any ſuch Officer or Sol- 
dier, and ſhall be thereof convicted before any one or more ſuſtice or 

« Jaftices of Peace of the County, City or Liberty, within which ſuch 

„ Offence ſhall be committed, either by his own Confeſſion, or by the 
« Oath of one or more credible Witneſs or Witneſſes, which Oath the 

« faid Juſtice or Juſtices is and are hereby impowered to adminiſter, 

« every ſuch High Conftable, Conſtable, Beadle, or other Officer or Per- 

* fon ſo offending, ſhall forfeit for every ſuch Offence the Sum of five 
Pounds, or any Sum of Money not exceeding five Pounds nor leſs 

« than forty Shillings, as the ſaid Juſtice or Juſtices, before whom the 

Matter ſhall be heard, ſhall in his or their Diſcretion think fit, to be le- 
« vied by Diſtreſs and Sale of the Goods of the Perſon offending, by War- 

« rant under the Hand and Seal, or Hands and Seals, of ſuch Juſtice or 

« Tuſtices before whom ſuch Offender ſhall] be convicted, or one or more 

of them, to be directed to any other Conſtable within the County, City 

« or Liberty, or to any of the Overſeers of the Poor of the Pariſh where 
the Offender ſhall dwell; the ſaid Sum of five Pounds, or the faid Sum 

not exceeding five Pounds nor leſs than forty Shillings, when levied, 

to be paid to the Overſeers of the Poor of the Pariſh wherein the Of- 
 « fence ſhall be committed, or to ſome one of them, for the Uſe of 

„ the Poor of the Pariſh.” | | 
- 11. By par, 69. it is enaQed, © That it ſhall and may be lawful to andA Juſtice of | 


« for any one or more Juſtice or Juſtices of the Peace, within their | ana 


« ſpective Counties, Cities or Liberties, by Warrant or Order under his, Accoune 


or their Hand and Seal, or Hands and Seals, at any Time or Times of the Num- 


during the Continuance of this Act, to require and command any High ber of Sol- 


« Conſtable, Conſtable, Beadle or other Officer, who ſhall quarter or ers quar- 
« billet any Soldiers in Purſuance of this Act, to give an Account rn 
„ Writing, unto the ſaid Juſtice or Juſtices requiring the ſame, of the 
© Number of Officers or Soldiers who ſhall be quartered or billeted by 
them, and al'o the Names of the Houſekeepers or Perfons upon whom 
© every ſuch Officer or Soldier ſhall be quartered or billeted, together 
„ with an Account of the Street or Place where every ſuch Houſekeeper 
* dwells, and the Signs, if any, belonging to their Houſes; to the End it 
may appear to the ſaid Juſtice or Juſtices where ſuch Officers and Sol- 
diers are quartered and billeted, and that he or they may be thereby 


a the better enabled to prevent or puniſh all Abuſes in the quartering or 


billeting of them.” | : | : 
12. By par. 27. it is enacted, That the Officers and Soldiers, quarteredofficers and 
« and billeted as aforeſaid, ſhall be received and furniſhed with Diet and Soldiers to 


* Small Beer by the Owners of the Inns, Livery Stables, Alchouſes, be furvilbed 


wy Victualling-Houſes, and other Houſes in which they ate allowed to be n J Small 


85 quartered and billeted by this _ paying and allowing for the ſame Beer in bei 


2 the Quarters, 
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VVV 
de the ſeveral Rates herein after mentioned, to be payable out of the Sub- 
&« ſiſtence-Money for Diet and Small Beer.” „ e 
What may 13. But by par, 28. it is provided, That in caſe any Innholder or 
be allowed ether Perſon, on whom any Non-commiſſion Officers or private Men 
Soldiers ia 4 ſhall be quartered by Virtue of this Act, except on a March or employ- 


th R of ; „ 8 ; . . . 5 : C 
Furniſhive «ed in recruiting, and likewiſe except the Recruits by them raiſed, for 


them with the Space of ſeven Days at moſt, for ſuch Non-commiſſion Officers and 

Diet. Soldiers, who are recruiting and Recruits by them raiſed, ſhall be de- 
& ſirous to furniſh ſuch Non-commiſſion Officers or Soldiers with Can- 
« gJles, Vinegar and Salt, and with either Small Beer or Cyder, not ex- 
% ceeding five Pints for each Man per Diem gratis, and allow to ſuch 
„% Non-commiſiion Officers or Soldiers the Ule of Fire, and the neceſſary 


| *Page580** * Utenſils for dreſſing and eating cheir Meat, and ſhall give Notice 


* of ſuch his Deſire to the commanding Officer, and ſhall furniſh and 
allow the fame accordingly ; then in ſuch Caſe the Non-commiſſion Offi- 
4 cers and Soldiers fo quartered ſhall provide their own Victuals.” 


' Officer . 14. By par. 36. to the End that the Quarters of Officers and Soldiers 


ceiving the in Great Britain, and in Ferſey, Guernſey, Alder ney, Sark and Man, and 
Subſiſtence the Iſlands thereunto belonging, may be duly paid and ſatisfied, and his 
Money o Majeſty's Duties of Exciſe better aniwered, it is enacted, Tat from and 
pay what is , after the Twenty fourth Day of March One thouſand ſeven hundred 


due where | | | f 1 O 
Soldiers are ànd ſeventy- ſeven every Officer, to whom it belongs to receive, or that 


quartered *© does actually receive, the Pay, or Subſiſterce Money either for a whole 


af certain « Regiment, or particular Troops or Comvanies, or otherwiſe, ſhall im- 
Rates, and 4 mediately upon ſuch Receipt of every particular Sum, which ſhali 


Paymaſter Account of Pay or Subſiſtence, give publick Notice thereof to all Per- 
ol the Army ** ſons keeping Inns or other Places, where * Officers or Soldiers are quar- 


do do it. & tered by Virtue of this Act; and ſhall appoint the ſaid Inn-keepers and 


®PagegSl« others to repair to their Quarters, at ſuch Times as they ſhall appoint 
for the Diſtribution and Payment of the faid Pay or Subſiſtence Money 
„to the Officers or Soldiers, which ſhall be within four Days at the fur- 
a theſt after the Receipt of the fame as aforeſaid: And the ſaid Inn- 
*© keepers and others ſhall then and there acquaint ſuch Officer or Officers 
« with the Accounts or Debts, if any ſhall be, between them and the 
Officers and Soldiers ſo quartered in their reſpective Houſes ; which Ac- 
© counts the ſaid Officer or Officers are hereby required to accept of, and 
immediately pay the ſame, before any Part of the faid Pay or Subſiſt- 
« ence Money be diſtributed either to the Officers or Soldiers: Provided 
* the ſaid Accounts exceed not, for a Commiſſion Officer of Horſe, be- 
ing under the Degree of a Captain, for ſuch Officer's Diet and Small 
* Beer per Diem two Shillings ; nor for one Commiſſion Officer of Dra- 
«« goons, being under the Degree of a Captain, for ſuch Officer's Diet 
% and Small Beer per Diem one Shilling; nor for one Commiſſion Officer 
of Font, being under the Degree of a Captain, for ſuch Officer's Diet 
and Small Beer per Diem one Shilling; and if ſuch Officer ſhall have 
* a Horſe or Horſes, for each Horſe or Horſes for their Hay and 
* Straw per Diem ſix Pence; nor for one Light Horſeman's Diet and 
Small Beer per Diem ſix Pence, and Hay and Straw ſor his Horſe per 
- Diem fix Pence; nor for one Dragoon's Diet and Small Beer per Diem 
e fix Pence, and Hay and Straw for his Horſe per Dien fix Pence; nor 
for one Foot Soldier's Diet and Small Beer per Diem four Pence: And 
if any Officer or Officers as aforeſaid ſhall not give Notice as aforeſaid, 
and ſhall not immediately upon producing ſuch Account ſtated fatisfy, 
content and pay the lame, upon Complaint and Oath made thereof 


E fon liable by this Act to have any Officer or Soldier quartered or billeted 


a LR 
« by any two Witneſſes, at the next Quarter- Seſſions for the County or 
City where ſuch Quarters were, which Oath the Juſtices of the Peace 
« at ſuch Seſſions are hereby authorized and required to adminiſter, the 
« Paymaſter or Paymaſters of his Majeſty's Guards, Gariifons and Ma- 
« rines are hereby required and authorized, upon Certificate of the faid 


_ & Juſtices before whom ſuch Oath was made of the dums due upon ſuch 
Accounts, and the Perſons ro whom the fame is owing, to pay and fa- 
a tisfy the ſaid Sums out of the Arrears due to the ſaid Officer or Officers, 


« upon Penalty, that ſuch Paymaſter or Paymaſters ſhall forfeit their re- 
«+ ſpeCtive Place or Places of Paymaſter or Paymaiters, and be diſcharged 
from holding the ſame for the future; and in cafe there ſhall be nos 


 « Ariears due to the ſaid Officer or Officers, then the ſaid Paymaiter or 


« Paymaſters are hereby authorized and required, to deduct the Sums he 


bor they ſhall pay, purſuant to the Certificate of the ſaid Juſtices, out 


of the next Pay or Subſiſtence Money of the Regiment to which ſuch 
Officer or Officers ſhall belong; and fuch Officer or Officers ſhall for 
« every ſuch Offence, or for neglecting to give Notice of the Receipt of 
% ſuch Pay or Subſiſtence Money as aforeſaid, be deemed and taken, and 
«« are hereby declared ip/o facto caſhiered- And where it thall happen, 
that the Subſiſtence Money due to any Officer or Soldier ſhall by Occa- 
* ſion of any Accident not to be paid ſuch Officer or Soldier, or ſuch 


Officer or Soldier ſhall negle@ to pay the ſame, ſo that Quarters cannot 
be or are not paid as this AQ directs ; and where any Horſe, Foot or 


*« Dragoons ſhall be upon their March, ſo that no Subſiſtence can then be 


* remitted to them, to make Payment as this AR direQs, or they ſhall 
| * negle@ to pay the ſame ; in every ſuch Caſe it is hereby further enact- 


« ed, that every ſuch Officer ſhall, before his or their Departure out of 
« his or their Quarters, where ſuch Regiment, Troop or Company, thall 
remain for any Time whatſoever, make up the Accounts as this Act di- 
„ res, with every Perſon with whom ſuch Regiment, Troop or Com- 


** pany have quartered, and ſign a Certificate thereof, and give the ſaid 
Certificate by him ſo ſigned to the Party to whom * ſuch Money is due, Page 582 


„with the Name of ſuch Regiment, Troop or Company, to which he 
or they ſhail belong; to the End the ſaid Certificate may be forthwith 
„ tranſmitted to the Paymaſter of his Majeſty's Guards and Garriſons, or 
to the Paymaſter of the Marines, who are hereby required immediately 
to make Payment thereof to the Perſon or Perſons to whom fuch Mo- 
nies ſhall be due, to the End the fame may be applied to fuch Regiment, 


_* Troop or Company reſpectively, under Pain as is in this Act before di- 
* rected for Non-payment of Quarters.” 


15. By par. 33. it is enacted, That it ſhall and may he lawful, to Soldiers to 
be quartered 


quarter Officers and Soldiers in Scotland, in ſuch and the like Places and ?*% 
- in Scotland 


* Houſes, as they might have been quartered in by the Laws in Force 3 


„ Scoiland at the Time of the Union; and that the Poſſeſſors of ſuch Union. 
Houſes ſhall only be liable to furniſh the ſaid Officers and Soldiers quar- | 
© tered there, as by the faid Laws in Force at the Time of the Union 

was provided; and that no Officer ſhall be obliged to pay for his Lodg- 

„ing, where he thall be regularly billeted, except in the Suburbs of Eains 


£86 burgh.” | 


16. By par. 68. it is enacted, © That if any Victualler or any other Per- Penalty on a 


Perſon not 
** on him or her, ſhall refufe ta receive or victual any fuch Office or Sol . ee 
dier quartered or billeted upon him or her as aforeſaid; or ſhall refuſe Soldier 
** to furniſh or allow, according to the Directions of this Act, the ſe- quartered 
„ veral Things herein before reſpectively directed to be furniſhed or al- upon him, 


„ lowed to Non-commiſſian Officers or Soldiers ſo quartered or billeted 
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© Di. 411 RK | 
te on him or her as aforeſaid ;. or ſhall neglect to refuſe to furniſh good and 
* ſufficient Hay and Straw for each Horſe quartered or billeted on him or 
* her as atoreſaid, at the Rate herein before mentioned, and ſhall be 
thereof convicted, before one or more Juſtice or Juſtices ot the Peace 
of the County, City or Liberty, within which ſuch Offence ſhall be com- 
< mitted, either by his own Confeſſion, or by the Oath of one or more cre- 
* dible Witneſs or Witneſſes, which Oath the ſaid Juſtice or Jullices is 
and are hereby impowered to adminiſter, every Perſon ſo offending ſhall _ 
«+ forfeit for every ſuch Offence the Sum of five Pounds, or any Sum of 
Money not exceeding five Pounds nor lefs than forty Shillings, as the 
* ſaid Juſtice or Juſtices, before whom the Matter ſhall be heard, thall 
„in his or their Diſcretion think fit, to be levied by Diſttefs and Sale of 
*© the Goods of the Perſon offending, by Warrant under the Hand and 
“Seal, or under the Hands and Seals, of ſuch Juſtice or Juitices before 
% whom ſuch Offender ſhall be convicted, or one or more of them, to be 
* directed to any other Conftable within the County, City or Liberty, or 
* to any of the Overſeers of the Poor of the Pariſh, where the Offender 
4“ ſhall dwell; the ſaid Sum of five Pounds, or the faid Sum not exceed- 
« ing five Pounds nor leſs than forty Shillings, when levied, to be paid to 
the Overſeers of the Poor of the Pariſh wherein the Offence thall be 
* commiited, or to ſome one of them, for the Uſe of the Poor of the 
Wl” 4 faid Pariſh.” 2 | 5 „ 
MS. Rep. 17. In an Action of Treſpaſs againſt two Juſtices of the Peace, who 


| Morton v. had iſſued a Warrant for Jevying the Penalty upon the Plaintiff for not re— 


Cl:cbury andceiving a Soldier billeted upon him, the Caſe appeared upon the Evidence 
_— to be thus. A Shopkceper, who likewiſe dealt in Spirituous Liquors, in 
Are 1757. Order to intitle himſelf to a Licence for ſelling Spirituous Liquors by Re- 
1 tail, had a Licence as a Victualler. For the Sake of obtaining this laſt 
| Licence, ſome Beer was laid in by him, of which an Account was taken by 
the Exciſe Officer, as is done of the Stock of a Victualler; but he never 
| ſold any of this, nor acted in any Manner as a Victualler, nor ſuffered Spi- 
rituous Liquors to be drank in his Houſe. The Plaintiff was nonſuited, for 
Want of producing the Warrant of the two Juſtices; but Fofter, J. be- 
fore whom the Cauſe was tried, ſaid, he ſhould upon the Merits have 
been of Opinion, that the Plaintiff was not liable to have Soldiers quar- 
tered upon him. . Eg | | os £ 


Soldiers to 19. By the 8 G 2: c. 30. par. 1. After reciting, that by the ancient 
be removed common Law of this Land all Elections ought to be free; and that by an 
_— Act paſſed in the Third Year of the Reign of King Edward the Firſt, of 
where an famous Memory, it is commanded upon great Forleiture, that no Man 


Election for by Force of Arms, nor by Malice or Menacing, ſhall diſturb any to make 


a Member free Election; and that the Freedom of Elections of Membeis to ſerve 


c ; . "+ | , x ra te 
o OT” in Parliament, is of the utmoſt Contequence to the Pretervation of the 
be. Rights and Liberties of this Kingdom; and that it hath been the Uſage 


and Practice, to cauſe any Regiment, Troop or Company, or any Num- 
ber of Soldiers, which hath been quartered in any City, Borough, Io. n 
or Place, wherein any Election of Members to ſerve in Parliament hath 
been appointed to be made, to remove and continue out of the ſame dur- 
ing the Time of ſuch Election, except in ſuch particular Caſes as are 
herein after ſpecified, to the End that the faid Uſage and Practice may be 
ſettled and eftablithed for the future, it is enacted, ** That when and 
as often as any Election, of any Peer or Peers to repreſent ths Peers of 
Scotland in Parliament, or of any Member or Members to ſerve in 
Parliament, thall be appointed to be made, the Secretary at War for 
* the Time being, or in caſe there ſhall be no Secretary at War, then 
** inch Perion, who thall officiate in the Place of the Secretary at War, 
all and is hereby required, at ſome convenient Time before the Day 

| ; ; Wo appointed 


do OT. T 


$0 LD RES 


(e appointed ſor ſuch Election, to iſſue and ſend forth proper Orders in 


Writing, for the Removal of every ſuch Regiment, Troop or Company, 
« or other Number of Soldiers, as thall be quartered or billeted in any 


ſuch City, Borough, Town or Place, where ſuch Election ſhall be ap- 


pointed to be made, out of every ſuch City, Borough, "Town or Place, 
one Day at lealt before the Day appointed for ſuch Election, to the Diſ- 
„ tance of two or more Miles from ſuch City, Borongh, Town or Place, 
and not to make any nearer Approach to ſuch City, Borough, Town or 
« Place as aforeſaid, until one Day at the leaſt after the Poll to be taken 
*« at ſuch Election ſhall be ended, and the Poll Books cloſed.” 

20, By par. 2. it is enacted, ** That in caſe the Secretary at War for the Penalty on 
«1ime being, or ſuch Perſon who ſhall officiate in the Place of the Secre- th<Secretary 
« tary at War, ſhall neglect or omit to iſſue or ſend forth ſuch Orders eee 
« afoteſaid, according to the true Intent and Meaning of this Act, and ſhall Soldiers o 


be thereof lawfully convicted, upon any Indictment to be pieſented atquartered, 


the next Aſſizes, or Seſſions of Oyer and Terminer, to be held for the 
County where ſuch Offence ſhall be committed, or on an Information to 
be exhibited in the Court of King's Bench, within fix Months after ſuch 
* Offence committed, ſuch Secretary at War, or Perſon who ſhall officiate 
© in the Place of the Secretary at War, ſhall for ſuch Offence be diſcharged | 
from their ſaid reſpective Offices, and {hall “ from thenceforth be utterly Pages 83 
© diſabled, and made incapable to hold any Office or Einployment civil or 
military in his Majeſty's Service.“? | | A 

20. But by par. 5. it is provided.“ That the Secretary at War, or ſuch The Secre- 


*« Perſon who ſhall officiate in the Place of the Secretary at War, ſhall not tary at War 


is not to in- 


Abe liable to any Forfeiture or Incapacity, for not ſending ſuch Oider r n Po. 


* aforeſaid, upon any Election to be made of a Member to ſerve in Parlia-naliy unless 
* ment on a Vacancy of any Seat there, unleſs Notice of the making out he have No- 
* any new Writ for ſuch Election ſhall be given to him by the Clerk of the tice of the 
Crown in Chancery, or other Officer making out any new Writ for ſuch ifſviog of the 


Flection, which Notice he is hereby directed and required to give with © 


* all convenient Speed after the making out the ſaid Writ.” | 

21. By par. 3 it is provided,“ That nothing in this Act contained This Act is 
* ſhall extend, or be conſtrued to extend, to the City and Liberty of Meſt- m—_ dee 
** minſter, or the Borough of Southwark, for or in Reſpect of the Guards of he King: 


© of his M-jeſty, his Heirs or Succeſſors, nor to any City, Borough, Town or any of the 


* or Place, where his Majeſty, his Heirs or Succeſſors, or any of his Royal Fami- 


ly, nor to any 


CL Royal Family, ſhall happen to be or reſide at the Time of any ſuch ge 


Election as aforefaid, for or in Reſpect of ſuch Number of Troops or 

Soldiers only, as ſhall be attendant as Guards to his Majeſty, his Heirs 

or Succeſſors, or to ſuch other Perſon of the Royal Family as is afore- 

* ſaid ; nor to any Caſtle, Fort or fortified Place, where any Garriſon is 

© uſuajly kept, for or in Reſpect of ſuch Number of Troops or Soldiers 

only, whereof ſuch Garriſon is compoſed.” _ | | 
22. By par. 4. it is provided, © That nothing in this Act ſhall extend, Nor to any 

© or be conſtrued to extend, to any Officer or Soldter, who ſhall have a Soldier who 

Right to vote at any ſuch Election as aforelaid, but that every ſuch * hap hg 

„Officer and Soldier may freely, and without Interruption, attend and give ſuch Elec. 


his Vote at ſuch Election, any Thing herein before contained to the con- tion, 
„ tjary notwithſtanding.“ 5 | 
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(0) Df Carriages foz the Uſe of his Majeſty's 


Juſtices to 1. TI the 17G. 3. c. 3. par. 42. it is enaQed, © That for the better 
orderConſta- F © and more regular Proviſion of Carriages for his Majeſty's Forces, 
_ © pro- ce in their Marches, or for their Arms, Clothes and Accoutrements, in Eng. 
—— * land, Wales and the Town of Berwick upon Tweed, all Juſtices ot the 
| « Peace, within their ſeveral Counties, Ridings, Diviſions, Shi: es, L iber- 
te ties and. Precincts, being duly required thereunto by an Order from his 
% Majeſty, or the General of his Forces, or the Maſter General or Lieute- 
„ nant General of his Majeſty's Ordnance, ſhall, as often as ſuch Ordet is 
„brought and ſhewn unto one or more of them, by the Quarter Matter, 
« Adjutant or other Officer of the Regiment, Detachment, Troop or 
„Company ſo ordered to march, iſſue out his or their Warrants, to the 
1 Conſtables or Petty Conſtables of the Diviſion, Riding, City, Liberty, 
% Hundred and Precinct, from, through, near or to, which ſuch Regiment, 
* Detachment, Troop or Company ſhall be ordered to march, requiring 
„them to make ſuch Proviſion tor Carriages, with able Men to drive the 
* ſame, as is mentioned in the ſaid Warrant, allowing them ſufficient J ime 
* todo the ſame, that the neighbouring Parts may not always bear the 
«* Burthen; and in cafe ſufficient Carriages cannot be provided within any 
F © ſuch Liberty, Diviſion or Precin&, then the next Juſtice or Juſtices of 
page 584 the Peace of the County, Riding or Diviſion ſhall, upon “* ſuch Order 
e as aforeſaid being brought and ſhewn to one or more of them by any of 
« the Officers aforefaid, iſſue his or their Warrants to the Conſtables or 
« Petty Conſtables of ſuch next County, Riding, Liberty, Diviſion or Pre- 
« cin&, for the Purpoſes aforeſaid, to make good ſuch Deficiency : aad the 
s aforeſaid Officer or Officers, who by virtue of the aforeſaid Warrant 
« from the Juſtices of the Peace are to demand the Carriage or Carriages 
* therein mentioned of the Conſtable or Petty Conſtables to whom the 
Warrant is directed, is and are hereby required, at the ſame Time to 
„ pay down in Hand to the ſaid Conſtable or Petty Conſtable, for the Uſe 
„of the Perſon who ſhall provide ſuch Carriages and Men, the Sum of 
one Shilling for every Mile any Waggon with five Horſes ſhall travel; 
and the Sum of one Shilling for every Mile any Wain with fix Oxen, 
or four Oxen with two Horſes ſhall travel; and the Sum of nine Pence 
for every Mile any Cart with four Horſes ſhall travel; and fo in Propor- 
« tion for leſs Carriages ; for which reſpective Sums ſo received, the faid 
4 Conſtable or Petty Conſtable is hereby required to give a Receipt in Wri- 
e ting to the Perſon or Perſons paying the fame : And ſuch Conftable or 
«© Petty Conſtable fhall order and appoint fuch Perſon or Perſons, having 
_« Carriages within their reſpective Liberties, as they ſhall think proper, to 
« provide and furniſh fuch Carriages and Men, according to the Warrant 
© aforeſaid, who ate herety required to provide and furniſh the ſame ac- 
« cordingly.” = 5 3 8 8 | 
Carriages to 2. By par. 47. it is enaQted, © That the Carriages, for the Services of 
be provided the Forces from Time to Time quartered or marching in Scotland, ſhall 
in Scotland as be provided in like Manner, and at the Rates, and the Furniſher of ſuch 
before the « Carriages ſhall be paid, as was directed by the Law in Force in Scotland 
Union. «at the Timeof the Union. | | | 
Penalty on 3. BY Par. 42. it is enacted, “ That if any military Officer or Officers, 


| an Officer for the Uſe of whoſe Troop or Company the Carriage was provided, 


forcing a * ſhall force or conſtrain any Waggon, Wain, Cart or Carriage, to travel 
Carriage to « qore than one Day's Journey; or ſhall not diſcharge the fame in due 


$0 1D 1 6. 


Time for their Return Home; or ſhall ſuffer any Soldier or Servant, one Day's 


« except ch s rk, 97 any Wommn tide in the Waggon, Wain Janne 
« Cart or Cartiage aloreſaid; or ſhall force any Conſtable or Petty Con- men and 


« ſtable by Threatnings or menacing Words, to provide Saddle Horſes for others to 
&« themſelves or Servants ; or ſhall force Horſes fiom the Owners by thenz- ride, or de- 


« ſelves Servants or Soldiers; every ſuch Officer for every ſuch Offence mandingSad- 
„ ſhail forfeit the Sum of five Pounds; Proof thereof being made upon 
 « Oath before two of his Majeſty's Juſtices of the fame County or Riding, vided. 


dle Hories 
to be pro- 


ho are to certiſy the ſame to the Paymaſter General, or other refpec- 


_ * tive Paymaſter of his Majeſty's Forces, who is hereby required to pay 


the aforeſaid Sum of five Pounds, according to the Order and Appoint- 


ment, under the Hands and Seals of the aforeſaid Juſtices of the Peace 


of the fame County or Riding.” | 
4. By par. 46. it is enacted, That no Waggon, Wain, Cart or Carriage, No Carriage 
„im preſſed by the Authority of this Act, ſhall be hable or obliged by '5 obliged te 


virtue of this Act to carry above thirty hundted Weight, avy Thing in ee 
« this Act contained to the contrary notwithſtanding.” hundred 


5. By par. 43. it is enacted, © That if any High Conſtable or Petty Penalty ona 


4 Conſtable ſhall wilfully neglect or reſuſe to execute fuch Warrants of Conſtable 


* the Juſtices of the Peace, as ſhall be dircQed unto them for providing Net 2 
« Carriages as aforeſaid; or if any Perſon or Perſons, appointed by ſuch « Parſon ag 
„High Conſtable or Petty Conſtable to provide any Carriage and Man, pointed not 
„ ſhall refuſe or negle& to provide the ſame ; or any other Perſen or Per- providing 


« ſons whatſoever ſhall wilfully do any Act or Thing, whereby the Execy- Carriages, 


tion of the ſaid Warrant ſhall be hindered or fruſtrated ; every ſuch Con- and on a 


Perſon oh- 


_ & ſtable or other Perſon or Perſons fo offending ſhall, tor every ſuch Of- ſtructing the 


« fence, forfeit any Sum not exceeding forty Shillings nor, leſs than twenty providing of 
« Shillings, to the Uſe of the Poor of the Pariſh where any ſuch Offence ſhall Carriages. 
be committed: And all and every iuch Offence and Offences * ſhall and may * Page 585 


- © by enquired of, heard and fully determined, by two of his Majeſty's 


„ Juſtices of the Peace dwelling in or near the Place where ſuch Offence 
„ ſhall be committed, who have hereby Power to caute the faid Penalty 
to be levied by Diſtreſs and Sale of the Offenders Goods.“ 


6. By par, 44. after reciting, that whereas the reſpective Sams of Mo- 


ney, by this Act appointed to be paid to the Conſtable by the Officers de- 
manding ſuch Carriages, are not in many Caſes ſufficient to anſwer the If the Sum, 


Charge and Expence of providing the ſame, inſomuch that the ſaid Con- ordered to be 
ſtable is frequently at great Charges, over and above what is received by P_ _ 
him of the ſaid Officers, to the great Burthen of the Townſhip of which cf ne 


8 . 1 e cer, be not 
he is Conſtable, or elſe the Perſons performing ſuch Carriages are grievoul- fuffcient to 


ly oppreſſed : For Remedy thereof, and that the faid Overplus Charge may detray the 


be born by each County Or Riding at the genera] Charge of. ſach County or Expence of 


Carriages, 


Riding, it is enacted, © That the Treaſurer or Treafurers of each reſpec- the Surplus 


tive County or Riding ſhall, without Fee or Reward, pay unto juch is to be paid 


„Conſtable all and every ſuch reaſonable Sum or Sums of Money, ſo by out of the 


him paid or laid out for ſuch Carriages, over and above what was or County 
* ought to have been paid by the Officer requiring ſuch Carriages, out of Stock. 
the publick Stock of ſuch County or Riding, according to fuch Rates, | 
„Orders, Rules and Directions, as the ſaid Juſtices of the Peace in their 
* Quarter Seſſions aſſembled within their reſpective Juriſdictions ſhall from 


„Time to Time during the Continuance of this At make, direct and ap- 


„point, which Orders ſhall be made without Fee or Reward, Regard 
being always had to the Seaſon of the Year, and the Length and Con- 
5 dition of the Ways by and through which ſuch Carriages are to travel.” 


7. the 
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CCC 


| Stra. 42. 7. The Court granted a Mandamus upon the 1 C. 1. c. 34. directed to 


2 v. Hunt, the Juſtices of the Peace, to allow the Defendants, being Conſtables, their 
and another, . | ; OS gs 1 
Hil. 3 G. 1. extraordinary Charges in providing Catriages on the late Expedition into 
Scotland. SEE . . | 1 
Stra. 93. 8. It ſeems, as if the Treaſurer of the County had refuſed to pay this 
_— Caſe. Money to the Conſtables ; for more than a Year after another Mandamus 
alter 4 G. i. upon the ſame Statute was granted by the Court, directed to the Juſtices of 
Peace, for them to compel the 'I'reaſurer of the County, to reimburſe a 
Conſtable, of the Name of Hunt, the extraordinary Charges he had been 
at in providing Carriages on the late Expedition into Scotland. 


— 


— . 8 


(£) Df the Penalties incurred by encouraging De- 
ſertion oꝛ harbouring a Deſerter, and ot the Be⸗ 
ward foz appzehending a Delerter. 


Penalty on 1. FI Y thei G. i. ft. 2. c. 47. par. I. after reciting, that a pernicious. 
the Perſon and dangerous Practice has been induſtriouſly carried on in theſe 


. Kingdoms of Great Britain and Ireland, by Papiſts and other evil diſ- 
deſert, bpoſed Perſons diſaffected to his Majeſty's Title and Government, under 
falſe and groundleſs Pretences, to delude his good Subjects, who had en- 
gaged themſelves as Soldiers in the Service of his Majeſty and their 
Country, and to prevail with them by corrupt and indirect Means to 
deſert the ſame, oftentimes in order to procure theit Aſſiſtance for a 
Popiſh Pretender, the avowed Enemy of the Proteſtant Religion and 
the Laws and Liberties of theſe Kingdoms; for which Purpoſes the ſaid 
Papiſts, and other evil diſpoſed Perions, have with great Diligence fre- 
quented the publick Houſes and other Places where the ſaid Soldiers 
uſed to reſort or are quartered, and by Entertainments, ſeditious Speeches 
and vain Promiſes, have often ſeduced his Majeſty's ſaid Subjects from 
their Duty and Allegiance, it is enacted, “ That if any Perſon or Per- 
 **© ſons whatſoever, other than ſuch as are or ſhall be inliſted as Soldiers, 
*Page586** ® againſt whom ſufficient Remedy is already provided by Law, ſhall 
* by Words or other Means whatſoever, directly or indirectly, perſuade 
or procure any Soldier or Soldiers in the Service of his Majeſty, his 
„ Heirs or Succefſors, to deſert or leave ſuch Service, or ſhall go about 
and endeavour in Manner aforeſaid to perſuade, prevail on or procure, 
„ ſuch Soldier or Soldiers to deſert or leave ſuch Service as aforeſaid, 
* every ſuch Perſon or Perſons ſo offending as aforeſaid, and being 
thereof lawfully convicted, ſhall for every ſuch Offence forfeit to 
his Majeſty, his Heirs or Succeſfors, or to any other Perſon or Per- 
* ſons who ſhall ſue for the ſame, the Sum of forty Pounds, to be re— 
covered by Bill, Plaint or Information, in any of his Majeſty's Courts 
* * of Record at We/imin/ter ; and if it ſhall happen that any ſuch Of- 
fender, ſo convicted as aforeſaid, hath not any Goods or Chattels, 
Lands or Tenements, to the Value of forty Pounds, to pay and ſatisfy 
the ſame, or that from the Circuniſtances and Heinouſneſs of the 
Crime it ſhall be thought proper and convenient, the Court, before 
* which the ſaid Conviction ſhall! be made as aforeſaid, ſhall award the 
© ſaid Offender to Priſon, there to remain for any Time not exceeding 
„ fix Months without Bail or Mainprize, and alſo to ſtand in the Pillory 
|< for the Space of one Hour, in ſome Market Town next adjoining to 
1 1 | Th ke 


„ a 7 
the Place where the Offence was committed, in open Market there, or 
in the Market 'L own itlelf where the Offence was committed.“ 
2. But by par. 2. it is provided,“ I hat no Action ſhall be brought or 


« Proſecution carried on by Virtue of this Act, unleſs the ſame be com- 
% menced within ſix Months after the Offence is committed.” | 
3. By the 17 G. 3. c. 3. par. 65. it is enicte d, I hat for ſuch Offences in what 
« as ſhali be committed againſt the laſt cited Act within that Part of Great Comts the 


« Britain called Englund, the Penaſiies thereby enacted ſhall be ſued for Penalty tor 
| perſuading 2 


« ard recoverable in any of his Majeſty's Courts of Record at Heſminſtir; Solgier ie 
and for ſuch Offences as ſhall be committed in that Part of Great Bri- geſert may 
«tain called Scotland, the fame ſhall be ſued for and recoverable in his be recover= 
Ma jeſty's Court of Exchequer in Scotland; and tor ſuch Offences as ed. 
« ſhall be committed in Ireland, the tame ſhall be fucd for and recovera- 
„ble in any of the four Courts in Dublin; and for ſuch Offences as ſhall 
abe committed in the Iſlands of Guernſey, Sark and Alder ney, and the 
« ]ſand thereto belonging, the ſame ſhall te ſued for and recoverable in 
the Royal Court of Guernſey ; and for ſuch Off.nces as ſhall be com- 
„ miited in the Iſland of Ferſey, the ſame ſliall be ſued for and recovera- 
able inthe Royal Court of Fer/ey, and for ſuch Offence, as ſhall be com- 
« mitted in the Iſland of Man, in any of the Courts of Record in the ſaid 
Iſland, or in any of his Majeſty's Courts of Record at Weſtminſter, any 
Thing in the ſaid Act to the contrary notwithſtanding.” 
4. By par. 52. Aſter reciting, that Soldiers duly inliſted do afterwards A perſon 
deſert, and are often found wandering and otherwiſe illegally abſenting ſuſpected of 
themſelves from his Majeſty's Service, it is enacted, * That it ſhall and Peſertion 
may be lawful for the Conſtable, Headborough or Tythingman of the 227.20", 
« Town or Place, where any Perſon who may reaſonably be ſuſpected tot» Priſon. 
„be a Deſerter thall be found, to apprehend or cauſe him to be appre- | 
** hended, and to cauſe ſuch Perſon to be brought before any Juſtice of 
the Peace living in or near ſuch Town or Place, who hath hereby 
Power to examine ſuch ſuſpected Perſon ; and if by his Confeſſion, or 
* the Teſtimony of one or more Witneſs or Witneſſes upon Oath, or by 
the Knowledge of ſuch Juſtice of the Peace, it ſhall appear or be found, 
that ſuch ſuſpected Perſon is a lifted Soldier, and ought to be with the 
* Troop or Company to which he belongs, ſuch Juſtice of the Peace ſhall 
« forthwith cauſe him to be conveyed to the Gaol of the County or Place 
** where he ſhall be found, or to the Houſe of Correction or other publick 
* Priſon in ſuch own or Place where ſuch Deſerter thali be apprehended, 
or to the Sawoy, in caſe ſuch Deſerter ſhall be apprehended within the 
City of London or Weſtminſter or Places adjacent, and tranfmit an Ac- 
count thereof to the Secretary of War for the Time being, to the End 
„that ſuch Perſon may be proceeded againſt according to Law; and the 
Keeper of the ſaid Gaol, ® Houſe of Correction or Prifon ſhall receive Page 587 
** the full Subſiſtence of ſuch Deſerter, during the Time he ſhall continue 
* in his Cuſtody, for the Maintenance of the ſaid Deſerter, but ſhall not 
be intitled to any Fee or Reward, on Account of the Impriſonment of 
„ ſuch Deſerter, any Law, Uſage or Cuſtom to the contrary notwith- 
** ſtanding.” = | | | 
5. By par. 53. For the Encouragement of any Perſon or Perſons to Reward for 
ſecure and apprehend ſuch Deſerter as aforefaid, it is enacted, That ſuch 5 
* Juſtice of the Peace ſhall alſo iſſue his Warrant in Writing, to the e = 
Collector or Collectors of the Land Tax Money of the Pariſh or | 
„ Townſhip where ſuch Deſerter ſhall be apprehended, for paying out 
of the Land lax Money ariſen, or to ariſe in the Year One thouſand 
* ſeven hundred and ſeventy-ſeven, into the Hands of ſuch Perſon, who 
„ ſhall apprehend or cauſe to be apprehended any Deſester from his Ma- 
* jeſty's Service, the Sum of twenty Shillings for every Deſerter at 
N WE i | * ſhalt 
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« ſhall be fo apprehended and committed ; which Sum of twenty Shilling 95 
« ſhall be ſatisfied by ſuch Collector or Collectors, to whom ſuch Warran 
„ ſhall be directed, and allowed upon his Account.” 


Penalty ona 6. By par. 54. it is provided,“ [hat if any Perſon ſhall harbour, con- 


Perſon har- « ceal or affitt any D-ferter from his Majeity' s Service, knowing him to be 
— ing a 4 ſuch, the Perſon ſo offending ſhall forteit for every ſuch Offence the Sum 
elerter. „ of five Pounds; and upon Conviction, by the Oath of one or more cre- 
„ dible Witneſs or Witneſſes before any of his Majeſty's Juſtices of the 
Peace, the ſaid Penalty of five Pounds ſhall be levied by Warrant under 
* the Hands of the faid Juſtice or Juſtices o the Peace, by Diſtreſs and Sale 
«© of the Goods and Chattels of the Offender ; one Moiety of the ſaid Pe- 
„ nalty to be paid to the Informer, by whoſe Means ſuch Deſerter ſhall be 
« apprehended, and tie Reſidue of the faid Penalty to be paid to the Of- 
** ficer, to whom any ſuch Deterter or Soldier did belong: And in caſe 
© any ſuch Offender, who ſhall be convicted as aforeſaid of harbouring 
and aſſiſting any ſuch Deſerter, ſhall not have ſufficient Goods and Chat- 
„tels, whereon Diſtreſs may be made to the Value of the Penalty for ſuch 
« Offence ; ; or ſhall not pay ſuch Penalty within four Days after ſuch Con- 
« viction ; then and in ſuch Caſe ſuch Jultice of the Peace ſhall and may, 
* by Warrant under his Hand and Seal, either commit ſuch Offender to 
the common Gaol, there to remain without Bail or Mainprize for the 
Space of three Months, or cauſe ſuch Offender to be Publickly . 
e ped, at the Diſcretion of ſuch Juſtice.” 

No Houſeto 7. But by par. 55. it is provided.“ That no Commiſſion Officer ſhall 
be broke break open any Houſe, to ſearch for Deſerters, without a Warrant from 
— 3 * Juſtice of the Peace; and that every Commiſſion Officer, who ſhall 
ago i „ without Warrant from one or more of his Majeſty's Juſtices of the 
without a © Peace, which ſaid Warrant the faid Juſtice or Juſtices of the Peace are 
Warrant hereby impowered to grant, forcibly enter into or break open the Dwel- 
from a Juſ- ling Houſe or Outhouſes of any Perſon whatſoever, under Pretence of 
3 the « ſearching for Deſerters, ſhall N due Froot thereof forſeit the Sum of 

„ twenty Pounds.“ | 


0 Of the 3 Puniſhments to which Sol⸗ 
diers are liable. | 


24 hand I Y the 17G. 3. c. 3. par. 1. After reciting, that, whereas the raiſing 


which may or keeping a ſtanding Army within this Kingdom i in Lime of Peace, 
be puniſhed uniets it be with Conſent of Parliament, is againſt Law: And whereas 


| with Death. it is judged neceſſary by his Majeſty and this preſent Parliament, that a 


Body of Forces ſhould be continued for the Safety of this Kingdom, 
the Defence of the Poſſeſſions of the Crown of Great Britain, and the 


„page 5880 Preſervation of the Balance of Power in Europe: And whereas no Man 


can be forejudged of Life or Limb, or ſubjected in Time of Peace to 

any Kind of Puniſhment within this Realm, by martial Law, or in any 
other Manner than by the Judgment of his Peers, and according to the 

known and eſtabliſhed Laws of this Realm ;. yet nevertheleſs, it being 

requiſite for the retaining ſuch Forces in their Duty that an exact Dif- 

cipline be obſerved, and that Soldiers, who ſhall mutiny or ſtir up Se- 

dition, or deſert his Majeſty's Service within this Realm, or the King- 

dom of Ireland, or in Ferſey, Guernſey, Alderney and Sark, or the Iſlands 

to the fame belonging, by brought to a more * and ſpeedy 

Puniſhment 


guiſe and conceal their Deſigns, do inliſt themſelves in his Majeſty's Troops, 


S MM A ME EM. 
Puniſhment than the uſual Forms of the Law will allow, it is enacted, 
« That if any Perſon, being muſtered or in Pay as an Officer, or who is 
« or ſhall be liſted or in Pay as a Soldier, and on the twenty-fourth Day 
« of March One thouſand ſeven hundred and ſeventy- ſeven ſhall remain in 
« ſuch Service, or ſhall during the Continuance of this Act voluntarily en- 
« ter himſelf in his Majeſty's Service as a Soldier, ſhall at any Time during 
« ſuch Continuance of this Act, within the Realm of Great Britain, or 
e the Kingdom of Ireland, or in Ferſey, Guernſey, Alderney, Sarl or Man, 
« or the Iſlands thereunto belonging, or in the Iſland of Minorca, or in his 
« Majeſty's Garriſon of Gibraltar, or in any of his Majeſty's Dominions 
« beyond the Seas reſpectively, begin, excite, cauſe or join in, any Mu- 


tiny or Sedition in the Regiment, Troop or Company, to which he doth 


« belong, or in any other Regiment, Troop or Company, either of his 


 & Majeſty's Land or Marine Forces, in his Majeſty's Service; or ſhall not 


« uſe his utmoſt Endeavours to ſuppreſs the fame, or, coming to the 
„% Knowledge of any Mutiny or intended Mutiny, ſhall not without De- 
« lay give Information thereof to his commanding Officer ; or ſhall de- 
&« ſert his Majeſty's Service; or, being a Soldier actually liſted in any Re- 
« giment, Troop or Company, ſhall lift himſelf into any other Regiment, 


« Troop or Company, without a Diſcharge produced in Writing from the 


„Colonel, or in his Abſence the Field Officer commanding in chief the 
« Regiment, Troop or Company, in which he laſt ſerved as a liſted Sol- 
« dier; or ſhall be found ſleeping upon his Poſt, or ſhall leave it before 


* 


* relieved ; or if any Officer or Soldier in his Majeſty's Army ſhall, either 
upon Land within or out of Great Britain, or upon the Sea, hold Cor- 


% reſpondence with any Rebel or Enemy of his Majeſty, or give them Ad- 
„ vice or Intelligence, either by Letters, Meſſages, Signs or Tokens, in 
« any Manner or Way whatfoever ; or ſhall treat with ſuch Rebels or Ene- 


mies, or enter into any Condition with them without his Majeſty's Li- 


« cence, or Licence of the General, Lieutenant-General or Chief Com- 
* mander; or ſhall ſtrike or uſe any Violence againſt his ſuperior Of- 
« ficer, being in the Execution of his Office; or ſhall diſobey any 
% lawful Command of his ſuperior Officer; all and every Perſon and 
„ Perſons ſo offending, in any of the Matters before mentioned, ſhall 
„ ſuffer Death, or ſuch other Puniſhment as by a Court-martial ſhall be 
„ inflicted.” . | 
2. By the 1 C. 1. ft. 2. c. 47. par. 3. After reciting, that to carry onp, 4. , 


the Service of the Pretender, and for other wicked Purpoſes, many Papiſts, of a P:piſt 


pretending themſelves to be Proteſtants, and taking the Oath of Abjura- inliſting and 


tion and ſubſcribing the Teſt when thereunto required, being ſo allowed not declar- 


iog himſelf 


to do by the Pope and their other ſpiritual Superiors, the better to diſ- . be ſo. 


whereby the greateſt Danger may arife to theſe Kingdoms if not timely 


prevented, . it is enacted, That any Perſon or Perſons having profeſſed the 
4. Popiſh Religion, who ſince the firſt Day of February One thoutand ſe- 


“ ven hundred and fifteen have been inliſted in his Majeſty's Troops, and 
* who hall not after the firſt Day of Tune One thouſand ſeven hundred 
« and ſixteen, in Great Britain or lreland or in the Iſles of Guernſey or 


Ferſey, produce a Teſtimonial of his having publickly renounced the 
fame, or ſhall “ not, at the Time of his inlifting, declare to the Officer *Page589_ 
dor Soldier who inlifteth him, that he hath been or at pteſent is of the 
© Popith Religion, ſhall be liable to and receive ſuch corporal Puniſhment, 


not extending to Loſs of Life, as a Court-martial ſhall inflict for the 
* ſame, who are hereby impowered fo to do.“ 
3. By 17 G. 3. c. 3. par. 3. it is enacted, That it ſhall and may be Immorality 


„ lawful to and for Courts-martial, by their Sentence or Judgment, to or Mifbena 


« inflict viour in Sol- 


, E243 
diers to be ©« inflict corporal Puniſhment, not extending to Life or Limb, on an 
puniſhed. 4 Soldier for Immoralities, Miſbehaviour, or Neglect of Duty,” “ 
New Arti- 4. By par. 56. it is provided, That it ſhall and may be lawful to and 
«les of War ** for his Majeſty, to form, make and eftablith Articles of War for the 
_—_— q better governing of his Majeſty's Forces, and for bringing Offenders 
Courts-mar- *© againſt the ſame to Juſtice; and to erect and conſtitute Courts-martial, 
tial appoint- with Power to try, hear and determine any Crimes or Offences by ſuch 
ed by his © Articles of War, and inflict Penalties by Sentence or Judgment of the 
Majeſty. « ſame, as well within the Kingdoms of Great Britain and Ireland, Fer- 
ey, Guernſey, Alderney, Sark and Man, and the Iſlands thereto belong- 
ing, as in the Iſland of Minorca, his Majeſty's Garriſon of Gibraltar, 
| © and in any of his Majeſty's Dominions beyond the Seas.” 
But the Pu- 5. But by par. 57. it is provided, That no Perſon or Perſons ſhall be 
— * adjudged, to ſuffer any Puniſhment extending to Life or Limb by the ſaid 
Articles is Articles of War, within the Kingdoms of Great Britain and: Ire/and, 
not to ex. Ferſey, Guernſey, Alderney, Sar and Man, and the Iſlands thereto be- 
tend to Life longing, except. for ſuch Crimes as are expieſſed to be ſo puniſhable by 
or Limb. « this Act.“ 5 TY 
| Offenders 6. By par. 58. it is enacted, © That if any Officer or Soldier ſhall in any 
beyond the © of his Majeſty's Dominions beyond the Seas, or elſewhere beyond the 
Seas may 3 Seas, commit any of the Offences triable by Courts-martial, by Virtue 
mee = of this Act, and ſhall come into this Realm, or Ireland, or into Jerſey, 
heland. Guernſey, Alderney, Sark, or Man, or the Iſlands thereto belonging, 
A before he be tried by a Court-martial for ſuch Offence, ſuch Officer or 
* Soldier ſhall be tried for the fame, as if the ſaid Offence had been com- 
«+ mitted within this Realm.” 9 „ ED 
| Offences 7. By par. 73. in order to prevent all Doubts that may ariſe, in Rela- 
againſt for- tion to puniſhing Crimes and Offences committed againſt former Mutiny 
mer Mutiny Acts, it is enacted, ** That all Crimes and Offences, which have been 
2 committed againſt any former Mutiny Act, ſhall and may, during the 
this Act. J Continuation of this preſent Act, be enquired of, heard, tried, and de- 
| „ termined, adjudged and puniſhed, before and by the like Courts, Per- 
&* ſons, Powers, Authorities, Ways, Means and Methods, as the like 
„Crimes and Offences committed againſt this preſent Act may be enquired 
© of, heard, tried, determined, adjudged and puniſhed: And that the 
Proceedings of a Court-martial, upon any Trial, begun under the Au- 
e thority of ſuch former Act, ſhall not be diſcontinued by the Expiration 
* *. of the ſame, but it ſhall be lawful to proceed to Judgment upon ſuch 
Trial, and to carry ſuch Judgment into Execution, in like Manner as 
« if the Proceedings had been commenced under the Authority of this 
„ F | FOE | „ 
None liable 8. But by par. 74. it is provided, © That no Perſon ſhall be liable to 
to be tried, be tried and puniſhed for any Offence againſt any of the ſaid Acts, 
&. for Of- „ which ſhall appear to have been committed more than three Years before 
_ IS the iſſuing of the Commiſſion or Warrant for ſuch Trial; except only 
Years be. for the Offence of Deſertion. Ea 1 80 


fore iſſuing | 5 
the Warrant for Trial, except ſor Deſertion. 


Impreſſed 9. Only Volunteers were formerly liable to be puniſhed by martial Law, 
_— but by the 30 E. 2. c. 8. par. 20. it is enacted, That the Commiſſioners, 
© nia pfteſent at a Meeting for liſting of Soldiers, as in this Act is before di- 
Law. * rected, ſhall cauſe the ſecond and ſixth Sections of Articles of War 
| * againſt Mutiny and Deſertion, to be read to the Men impreſſed by Vir- 
« tue of this Act; and from and after the reading the ſaid Articles of 
War, every Perſon ſo impreſſed ſhall be deemed a lifted Soldier to all 
* Intents and Purpoſes, and ſhall be ſubject to the Diſcipline of Was, 
| „ | | « an 


8 O „ DD RSS 3: 

« and in Caſe of Deſertion, ſhall be proceeded againſt as a Deſerter by 

« any Law now in Force, or by any Law to be made for Puniſhment of 

« Deſerters.” _ 5 

10. By the 17 C. 3. c. 3. Par. 11. it is provided, © That no Officer or No Perſas 

« Soldier, being acquitted or convicted of any Offence, be liable to be to be tried 
« tried a ſecond Time by the fame or any other Court-Martial for the* {<<ond 

« {ame Offence, unleſs in the Caſe of an Appeal from a Regimental to 8 _ 
„general Court-mariial, and that no Sentence given by any Court- Offcnce. 
„martial, and ſigned by the Preſident thereof, ſhall be liable to be 
« revifed more than once.” | | 

11. By par. 60. it is provided, That no Perſon or Perſons, being No Perſon, 
« acquitted or convicted of any capital Crimes, Violences or Offences acquitted or 
« by the civil Magiſtrate, ſhall be liable to be puniſhed by a Court- convicted of 


30S i 
| Fn. - 1 a Crime, to 
« martial for the ſame otherwiſe than by cafhiering. be purified 


by martial 
Law. 


— —ę— 


(G) Df the Civil Punichments to which Soldi⸗ 
— 5, EET 


4 Y the 17 G. 3. c. 3. par. 12. it is provided, That nothing in this 
9 Act ſhall extend, or be conſtrued, to exempt any Officer or 
« Soldier from being proceeded againſt by the ordinary Courſe of 
cc Law.” 5 8 5 | | 
2. And by par. 61. it is provided,“ That if any Officer, Non-commiſſion An Officer 
Officer or Soldier ſhall be accuſed of any capital Crime, or of any Vio- or Soldier 
„ [ence or Offence againſt the Perſon, Eſtate or Property of any of his zccuſed of a 
_ « Majeſty's Subjects, which is puniſhable by the known Laws of the ran He 

„Land, the commanding Officer or Officers of every Regiment, Troop, over to the 
Company or Party is and are hereby required to uſe his utmoſt Endea- Civil Magiſ- 
« yours, to deliver over ſuch accuſed Perſon to the civil Magiſtrate ; trate. 
and ſhall alſo be aiding and aſſiſting to the Officers of Juſtice in ſeizing 
and apprehending ſuch Offender, in order to bring him to Trial; and 
« if any ſuch commanding Officer ſhall wilfully negle& or refuſe, upon 
« Application made to him for that Purpoſe, to deliver over any 
„ ſuch accuſed Perſon to the civil Magiſtrate, or to be aiding and 
« affiſting to the Officers of Juſtice in the apprehending ſuch Offender, 
every ſuch Officer ſo offending, and being thereof convicted, before 
any two or more Juſtices of the Peace for the County where the Fact 
« is committed, by the Oath of two credible Witneſſes, ſhall be deemed 
« and taken to be ip facto caſhiered, and ſhall be utterly diſabled, to - 
„have or hold any civil or military Office or Employment within this 
Kingdom, or in his Majeſty's Service; provided the ſaid Conviction 
d he affirmed at the next Quarter Seſſions of the Peace for the ſaid 
County, and a Certificate thereof be tranſmitted to the Judge Ad- 

« yocate, who is hereby obliged to certiſy the ſame to the next Court- 
„ martial.” | | | 

* 3. By the 19G. 2. c. 21. par. 5. it is enatted, © That incaſe any com- Page 91 

« mon Soldier, belonging to any Regiment in his Majeſty's Service, ſhall x Soldier 
be convicted of profane curfing or ſwearing, and ſhall not immediately guilty ot 
« pay down the Penalty by him forfeited, or give Security for the cuiſing or 
« 1ame, and alſo the Coſt of the Information, Summons and Convie- f fernt by 
« tion, as in and by this Act is directed, every ſuch common Soldier, Stacks. 
e inſtead of being committed to the Houſe of Correction, as by this 

Ad is directed, ſhall by the ſaid Juſtice, Mayor, Bailiff or _— =_ 

| | | | a cer, 
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Felon. 
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„ r n 
© Officer, be ordered to be publickly ſet in the Stocks for the Space of 
* one Hour for every ſingle Offence; and for every Number of Of. 
* fences, whereof he ſhall be convicted at one and the ſame Time, two 
„Hours.“ | 5% C 
4. By the 39 Elis c. 17. par. 2. After regiting, that divers lewd and li- 
e, E. — contemning both Laws, Magifrates and Religion, laſs 
ſuffer as a of late Days wandered up and down in all Parts of this Realm under the 
Felon. Name of Soldiers, abuſing the Title of that honourable Profeſſion to 
| countenance their wicked Behaviours, and do continually aſſemble them- 
ſelves in the Highways and elſewhere in Troops, to the great Terror and 
Aſtoniſnment of her Majeſty's true Subjects, the Impeachment of her 
Laws and the Diſturbance of the Peace and Tranquillity of this Realm ; 
and that many heinous Outrages, Robberies and horrible Murders are 
daily committed by theſe diſſolute Perſons, and unleſs ſome ſpeedy Re. 
medy be had, many Dangers are like by theſe Means to enſue and grow 
towards the Commonwealth, it is enacted, ** That all idle and wander- 
ing Soldiers, or idle Perſons, which now are or hereafter ſhall be wan- 
« dering as Soldiers, ſhall ſettle themſelves in ſome Service, Labour, or 
other lawful Courſe of Life without wandering, or otherwiſe repair to 
the Places where they were born, or to their dwelling Places if they 
have any, and there remain betaking themſelves to ſome lawful Courſe 
* of Life as afoteſaid, upon Pain that all Perſons offending Contrary to 
this Act to be reputed as Felons, and to luffer as in Caſe of Felony 

* without Benefit of Clergy.” | | EL 


A wandering 5. By par. 3. it is enacted, 10 That every idle and wandering Soldier, 
Soldier with“ which, coming from his Captain from the Seas or beyond the Seas, 
_ aforgedTel-<« ſhall not have a Teſtimonial, under the Hand of ſome one Juſtice of 


2 na the Peace of or near the Place where he landed, ſetting down therein 
„ the Place and Time when and where he landed, and the Place of his 

© Dwelling or Birth unto which he is to paſs, and a convenient Time 
& therein limited for his Paſſage, or having ſuch Teltimonial ſhall wil- 
* fully exceed the Time therein limited above fourteen Days: And alſo 
% as well every ſuch idle and wandering Soldier, as every idle Perſon 
* wandering as a Soldier, which ſhall at any Time hereafter forge or 
* counterfeit any ſuch Teſtimonial, or have with him or them any ſuch 
« Teſtimonial forged or counterfeited as aforeſaid, knowing the ſame to 
* be counterfeited or forged, in all theſe Caſes every ſuch Act or Acts to 
ebe Felony, and the Offenders to ſuffer as aforeſaid without Benefit of 
cc Cler | of 5 BY . b ; | ; | 
6. iy der. 4. it is enacted,. That it ſhall be lawful for the Juſtices of 
marines Fong ſize, Juſtices of Gaol Delivery, and the Juſtices of Peace of every 
to be execu- County, and for all Juſtices of Peace of Towns corporate, having 
ed, if auy Authority to hear and determine Felonies, to hear and determine all 


| Perſon will „ ſuch Offences in their General Seſſions; and to execute the Offenders, 


take bim in- hich ſhall be convicted before them, as in Caſes of Felony is accuſ- 


to Service 


for a Vear, tomed; except ſome honeſt Perſon, valued at the laſt Subſidy next be- 
„ fore the Time to ten Pounds in Goods or forty Shillings in Lands, or 
« elſe ſome honeſt Freeholder as by the ſaid Juſtices ſhall be allowed, will 

* be contented, before ſuch Juſtices as ſuch Perſons ſhall be arrainged of 
« Felony, to take him or them into his Service for one whole Year then 
next following, and then before the faid Juſtices will be bound by Re- 
* cogniſance of ten Pounds, to be levied of his Lands, Goods, Tene- 
© ments and Chattels to the uſe of our Sovereign Lady the Queen, if 
* he keep not the ſaid Perſon or Perſons for one whole Year, and bring 
him to the next Seſſions for the Peace and Gaol Delivery next enſuing 
after the ſaid Year: And if any ſuch Perſon retained depart within the 
Lear, without the Licence of him that ſo retaineth him, then he to be 
: | EE * indicted, 
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« indicted, tried and adjudged as a Felon, and not to have the Benefit 
« of his Clergy.” EE | : 


—_— 


ah) Df the Liberty given to Soldiers of exerciſing 
55 rundes. 


1. DV the 22G. 2. c. 44. par. 1. After reciting, that there are divers Soldiers may 
: Officers and Soldiers, who have ſerved his Majeſty, ſome of whichexercite any 
are Men that uſed Trades, others that were Apprentices to Trades who Trade in any 
had not ſerved out their Times, and others who by their own Induſtry Place. 
have made themſelves apt and fit for Trades ; many of which would 

willingly employ themſelves in thoſe Trades which they were formerly 
accuſtomed to, or which they are apt or able to follow and make Uſe of ; 

but are or may be hindred from exerciſing thoſe Trades in certain Cities or 
Corporations and other Places within this Kingdom, becauſe of certain 


By-laws and Cuſtoms of thoſe Places, and of the Statute made in the fifth 


Year of Queen Z/izabeth, it is enacted, © Thar all ſuch Officers and Sol- 


* diers, who have been at any Time employed in his Majeſty's Service ſince 


« his Acceſſion to the Throne, and have not ſince deſerted the ſaid Service, 
may ſet up and exerciſe ſuch Trades as they are apt and able for, in any 
« Town or Place within the Kingdoms of Great Britain and Ireland, with- 


out any Lett, Suit oi Moleſtation, of any Perſon or Perſons whatſoever, 


“far or by Reaſon or the uſing ſuch Trades; and if any ſuch Officer or 


Officers, Soldier or Soldiers ſhall be ſued, impleaded or indicted, in 
any Court within this Kingdom, for uſing or exerciſing any ſuch Trade as 


« aforeſaid, then the ſaid Officer or Officers, Soldier or Soldiers, making 
« it appear to the fame Court where they are ſo ſued, impleaded or indicted, 
that they have ſerved the King's Majeſty as aforeſaid, ſhall upon the ge- 


* neral Iſſue pleaded be found not guilty in any Plaint, Bill, Information or 


« {aditment exhibited againſt them; and ſuch Perſon or Perſons, who not- 


| «withſtanding this Act ſhall proſecute their ſaid Suit by Bill, Plaint, Infor- 
mation or Indictment, and ſhall have a Verdict pals agiinit them, or be- 
come nonſuit therein, or diſcontinue the faid Suit, ſhall pay unto ſuch 
Officer or Officers, Soldier or Soldiers double Coſts of Suit to be re- 


covered as any other Coſts at common Law may be recovered ; and all 
Judges and Jurors, before whom any ſuch Suit, Information or Indict- 


ment ſhall be brought, and all other Perſons whatſoever, are to take No- 


« tice of this Act. and ſhall conform themſelves thereunto, any Statute, 


Law, Ordinance, Cuitom or Proviſion to the contrary in any wiſe not- 
« withſtanding.” - 7 | 


2. But by par. 2. it is provided, © That this Act ſhall not in any wiſe be The Frivi- 
e prejudicial to the Univerſities of Oxford or Cambridge, or either of them; oy _ 
niveruties 


« or exte d to give Liberty to any Perſon to ſet up the Trade of a Vintner, eas 10 
or to ſell any Wine or other Liquors, within the ſaid Univerſities, with-theLicenfing 
ut Licence had and obtained from the Vice-Chancellors of the ſame of Taverns. 


* reſpeQively.”-:- : -- 
3. By the 3 G. 3. c. 8. the Proviſions of the 22 G. 2. c. 44. are extend- 


ed to all Soldiers, who have been in his late or preſent Majeſty's Service 
ſince the twenty- 


ninth Day of Nowember one thouſand ſeven hundred and 


forty-eight. | | „ 3 
| he 2 C. 3. c. 10. par. 7. it is enacted, ** That every Man, s Page 593 


* 
r = | g : 
„having ſerved in the Militia when drawn out and embodied, being Aa 


Yoke IV. 3 married 


A Militia © married Man, may ſet up and exerciſe any Trade he is apt and able for 
| Man, whois 4 as freely as any Soldier may do by Virtue of an AQ paſſed in the twenty. 
2 _ « ſecond Year of his late Majeſty's Reign, intituled, An Ad to enable ſuch 
bodied may © Officers and Soldiers, as have been in his Majeſty's Service ſince bis Ac- 
ſetupa ceſſion to the Throne, to exerciſe Trades,” „ e 


Trade in 

any Place. | 2 | Eg E 

MS . 5. In an Action Qui tam for exercifing the Trade of a Sadler it appeared, 
Mott v. Wit that the Defendant, who had not ſerved an Apprenticeſhip to that Trade, 


7 C. 4. un bad been one of the Blackwell Hall Volunteers who affociated themſelves 
EI during the late Rebellion; and that, by one Article of their Aſſociation, 
they were not to put themſelves under the Command of any Officer ap- 
ointed by his Majeſty, or to be ſubject to military Diſcipline, until the 
Rebels came within Sixty Miles of London. As this never did happen, 
and conſequently they were never in fact under the Command of any Officer 
appointed by his Majeſty, or ſabje& to military Diſcipline, the Queſtion 
was, whether the Defendant did thereby acquire a Right under the 22 G. 2, 
c. 44. of exercifing the Trade of a Sadler? It was holden that he did not; 
and by Lord Mansfield, Ch. J. we ſhould have been glad to have found 
the preſent Defendant within the Meaning of the Statute of the twenty- 
ſecond of the King : But that Statute does only extend to ſuch as have been 
Soldiers; and no Man is to be deemed a Soldier, unleſs he has been actual- 
ly inliſted, and had the Articles of War read to him. 


— 


(1) Ot divers Things, which did not tall under 
ann ot the lozegoing peads. 


= 1. DV the 5 V. © M. c. 21. and by the ꝙ H 10 W. 3. c. 25. par. 19. it 

G is . « That nothing in theſe Acts Reed Bal 3 

Will to be ® to charge the Probate of any Will or Letters of Adminiſtration of any 

exempt from c common Soldier, who ſhall be ſlain or die in his Majeſty's Service, a Cer- 

fig the * tificate being produced from the Captain of the Troop or Company, 

$ 44 under whom. ſuch Soldier ſerved at the Time of his Death, and Oath 

4 made of the Truth thereof, before the proper Judge or Officer by whom 

& ſuch Probate or Adminiſtration ought to be granted, which Oath ſuch 

judge or Officer is hereby authorized and required to adminiſter, and 

4 for which no Fee or Reward ſhall be taken.” - | 

The antient 2. By the 43 Elis. c. 3. par. 2. It is provided, That every Pariſh ſhall 

Method of be charged with a weekly Sum for the Relief of ſick, hurt and maimed 

Pais. for Soldiers, and there are in the fame Act Directions for applying the Money 

© the Relief of raiſed for this Purpoſe : But as the Practice is at this Day, to leave ſuch 

Soldiers, is Soldiers to be provided for by the reſpective Parithes to which the} bliee, 
now diſuſed. it is unneceſſary to mention thoſe Directions. 

A Soldier 3. By the 17 C. 3. c. 3. par. 32. it is enafted, © That it ſhall and may 

having a «© be lawful, for any two Juſtices of the Peace for the County, Town or 

=_ e © Place, where any Non- commiſſion Officer or Soldier ſhall be quartered, 

de examizeg* in caſe ſuch Non-commiſſion Officer or Soldier have either Wife or 

@ to the Child, or Children, to cauſe ſuch Non-commiſſion Officer or Soldier, 

Place of his ** to be ſummoned before them in the Town or Place where ſuch Non- 

seulement. «© cg miſſion Officer or Soldier ſhall be quartered, in order to make 

1 Oath of the Place of their laſt legal Settlement, which Cath the ſaid 

4 Juſtices are hereby impowered to adminiſter; and ſuch Non-com- 

« miſſion Officers and private Soldiers as aforeſaid are hereby directed 

* to obey ſuch Summons, and to make Oath accordingly : And ſuch 

D 1 ER e « Juſtices 


Colonel, his Receipt can only charge the Colonel; there being no Privity 10! . 
between the King and him. — 


this AR, as relates to the Puniſhment of Mutineers and Deſerters with- e 


i 


„„ EMS 
«© Juſtices are hereby required to give an atteſted Copy of ſuch Affidavit, 
« ſo made before them, to the Perſon making the ſame, to be by him 


delivered to his commanding Officer, in order to be produced when re- 
« ®* quired ; which atteſted Copy ſhall be at any Time admitted in Evi- *Page 594 


« dence as to ſuch laſt legal Settlement, before any of his Majeſty's Juſ- 
« tices of the Peace, or at any General or Quarter Seſſions of the Peace: 


Provided always, that in caſe any Non-commiſſion Officer or Soldier, 


« ſhall be again ſummoned to make Oath as aforeſaid, then on ſuch at- 


| «© teſted Copy of the Oath by him formerly taken being produced by him, 
« or by any other Perſon on his Behalf, ſuch Non-commiſſion Officer or 


« Soldier ſhall not be obliged to take any further Oath, with Regard to 
« his laſt legal Settlement, but ſhall leave a Copy of ſuch atteſted Copy of 
« Rxamination if required.” = | 

4. By par. 54. it is enacted, That if any Perſon ſhall knowingly de-Penalty for 
« tain, buy or exchange, or otherwiſe receive, any Arms, Clothes, Caps, buy ing the 
« or other Furniture, belonging to the King, from any Soldier or De- Ams er 


Clothes of 4 
« ſerter, or any other Pe:ſon, upon any Account or Pretence whatſoever, — 


« or cauſe the Colour of ſuch Clothes to be changed, the Perſon ſo of- 
“ fending ſhall for every ſuch Offence forfeit the Sum of five Pounds; and 


« upon Conviction, by the Oath of one or more credible Witneſs or Wit- 


“ neſſes before any of his Majeſty's Juftices of the Peace, the faid Penalty 
„ of five Pounds ſhall be levied by Warrant under the Hands of the ſaid 


« Juſtice or Juſtices of the Peace, by Diſtreſs and Sale of the Goods and 


4 Chattels of the Offender ; and in caſe any ſuch Offender, who ſhall be 


convicted as aforefaid, ſhall not have Goods and Chattels, whereon Diſ- 
„ treſs may be made to the Value of the Penalty recovered againſt him 
“ for ſuch Offence, or ſhall not pay ſuch Penalty within four Days after 


4 ſuch Conviction, then and in ſuch Caſe ſuch Juſtice of the Peace ſhall 


„and may, by Warrant under his Hand and Seal, either commit the 
«+ Offender to the common Gaol, there to remain without Bail or Main- 
«« prize for the Space of three Months, or cauſe ſuch Offender to be pub- 


_ * lickly whipped, at the Diſcretion of ſuch Juſtice.” 


5. It is ſaid, that, as an Agent of a Regiment is but a Servant to the Ld. Raym. 
eaument v. 


6. In an Action of Ai mpſit the Plaintiff declared, that he was and yet fg. Rehn : 


is Captain of a Company of Soldiers, and that the Defendant, in Conſi-,,, 


deration that the Plaintiff would permit H. B. a Soldier in his Company Taylor v. 
to be abſent ten Days, promiſed the Plaintiff to bring back the ſaid 4. B. Jenes. 
at the End of ten Days, or to pay him twenty Pounds; it was objected, 


that there is not in this Caſe any Conſideration to ſupport the Action; for 
that the Captain of a Company has not ſuch Property in a Soldier there- 


unto belonging, as to give him Leave to abſent himſelf from the King's 
Service: But by the Court, when a Captain has no Occaſion to employ a 


Soldier in the King's Service, he may give him Leave to be abſent for a rea- 


ſonable Time, ſuch Leave wy a Benefit to the Soldier. | 
7. A Leaſe being forfeited for the Non-payment of Rent, the Leſſor oMod. 383. 
brought an Ejectment. Hereupon a Rule was made, that, upon the De-Smirh v. 


fendant's bringing into Court what was due for Rent with Coſts, the Pro-Ferk:. 

ceedings in Ejectment ſhould be ſtayed : But the Leſſor afterwards obtained 
another Rule for diſcharging this, unleſs the Defendant, who was a Sol- 
dier and therefore intitled to Privilege, would give Security for the Pay- 
ment of the Rent. 


8. By the 17 G. 3, c. 3. par. 59. it is provided, © That ſo much 2 28 
xtend to 
« in this Realm, and to ſuch as ſhall conceal Deſerters, or ſhall know: ore; te. 


ö « ingly 
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«- ingly buy, or exchange, or otherwiſe receive any Arms, Clothes, 
Caps, or other Furniture belonging to the King, from any Soldier or 
% Deferter, or cauſe the Colour of ſuch Clothes to be changed, ſhall ex- 
tend, to all Intents and Purpoſes whatſoever, to ſuch Governors or other 
Officers in Garriſdns, and Foices as his Majeſty has now in Pay, or 
„ ſhall have in Pay in Ireland, or in Ferſey, Guernſey, Alderney, Sar, 
or Man, and the Iſlands thereto belonging, and ſhall be put in Execu— 
* tion in that Kingdom by all Juſtices of the Peace, and other Officers 
<« reſpeCtively, according to the Tenor of, and during the Continuance of 
this AQ.” SS | | 0 
9. By par. 64. it is enacted, That this Act ſhall be and continue in 
« Force, within the Realm of Great Britain, from the twenty-fourth 
Day of March in the Year of our Lord One thouſand ſeven hundred 
and ſeventy-ſeven, until the Twenty-fifth Day of March in the Year 
of our Lord One thouſand ſeven hundred and ſeventy-eight, and ſhall 
* be and continue in Force within the Kingdom of Ireland, and in Jer- 
« ſey, Guernſey, Alderney, Sark and Man, and the Iſlands thereto belong- 
* ing, from the Twenty-fourth Day of March in the Year of our Lord 
„One thouſand ſeven hundred and ſeventy-ſeven, until the Firſt Day 
* of May One thouſand ſeven hundred and ſeventy-eight, and ſhall be 
and continue in Force in the Iſland of Minorca and Garriſon of Gibral- 
far, and in his Majeſty's other Dominions beyond the Seas, from the 
*« Twenty-fourth Day of March in the Year of our Lord One thouſand 
e ſeven hundred and ſeventy-ſeven, until the Twenty-fifth Day of March 
„in the Year of our Lord One thouſand ſeven hundred and ſeventy- 
“ nine.“ | © _ | 
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Stamp is a Mark affixed to certain Inſtruments, Writings and 
A Things. | | | | 

| The Uſe of this Mark is to denote, that the Duty impoſed upon 
the Inſtrument, Writing or Thing has been paid, or that Security has been 
given for the Payment thereof. EIN : 

Some Stamps are by Law ordered to be made Uſe of, as in the Caſe of 

ome Linens, which are not under the Direction of the Commiſſioners 
or managing the Stamp Duties; but the preſent Deſign is to treat only of 
ſuch as are under their Management. 


In doing this it will be-proper to give an Account, 

(A) Df the particular Stamp Duties, to which 
certain Inſtruments, CUritings and Things 
are. liable. IE 1 2 ² 

(B) Df lome Regulations, which principally con-. 
cern the Dfficers of the Stamp Duties, O Df 


$7. ¶ 


XC) TUhat the Conſequence is, of Tnarofling 02 
CUriting any Matter liable to a Stamp Duty 


upon Uellum, Parchment oz Paper which has 


not been dulp ſtamped. 


1. To any Perſon fo ingroſſing or writing. 
2. To ſome particular Perſon ſo ingroſſing or writing. 
3. To the Inſtrument or Thing ſo ingroſſed or written. 


() Ok Regulations foꝛ preventing Frauds to the 
Prejudice ok the Stamp Duties. 


1. By writing a ſecond Matter liable to a Stamp Duty 
upon Vellum, Parchment or Paper which has not 
been a ſecond Time duly ſtamped. 
2. In the Manner of writing certain Matters. 
3. In legal Proceedings. Ny. 
4. In News-Papers, Almanacks and Pampblets, 
5. In the Money or other Conſideration given with an 
Apprentice. a | 
6. In Cards and Dice, 
7. In ſome other Caſes. 


(E) Ok the pecuniary Penalties incurred by Per⸗ 
ſlons guilty of Offences againſt the Statutes im⸗ 


 poling Stamp Duties. 


(F) Df the cozporal Puniſhments, to which Per⸗ 


ſons guilty of Offences againſt the Statutes im⸗ 
poſling Stamp Duties are liable. 


* (A) Df the particular Stamp Duties, to which. 


1 — Inſtruments, TUritings and Things are 


I M UCH the greater Part of the Stamp Duties were at firſt impoſed 
5 for a Time ; but all the Statutes, by which ſuch Duties were 


impofed, have been made perpetual, or have been ſo continued as to be 
at this Day in Force. | 


2. The Stamp Duties, to which divers Inftruments, Writings or Things 
are liable, have been impoſed-by divers Statutes: But as they have been 


more generally impoſed by three, vis. 5 W. & M. c. 21. 9 C 101. z. c. 


25. 12 A fl. 2. c. 9. the Sums charged by each of theſe Statutes ſhall be 
placed in a Column which is ſubjoined to each. All other Stamp Duties 
ſhall be placed in a fourth Column, and the reſpective Statutes by which 
they were impoſed ſhall be mentioned in the Margin. | : 
3. To prevent Repetition in the following Liſt of the Stamp Dunes, 


every Duty is placed only under the Name of the Inſtrument or Thing 
therewith chargeable. | 


4. For 
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4 F g? 
4. Ft Inſtance, if the Duty which a Perſon ought to pay upon his 
| Adaiffion to be an Advocate is deſired to be known, it will be found 
0 only under the Word AE, and not under the Word Adwocate like- 
_ wiſe. 
5. Only ſuch Articles are liable to the Payment of Stamp Duties i in 
Scotland, as have the Words in Great Britain or in Scotland annexed to 


| them, 
1 5 N. 10124. 
i | | GM. Jp. 3. V. 2. 
| Je. 25. e. 9. 
= 12 G.1.c.33. Action entering of in an inferior Court which 1 | 
3 holds Plea of forty Shillings, but iſſues (64. 64 | 64. 
I no Writ, Proceſs or Mandate | | Re Ce 
= 10A.c.19. Adjudication i in Scotland = — | | 25, 3d, 
4 5G. 3. c. 46. Admiſſion to the Freedom of a Corporatio 5 . 
4 or Company 3 42. 
| \ Admiſſion 1 into an Inn of Chancery: - | 1s] 15. 2 
4 Court . 15; 
26.3. c. 36. one of the our 1 of Court] 4o s.| 
= 8 G. 3. c. 47. And 805. 
4 | the Uaiverty. of Oxford or Cambridge rs ne] - 
4.8 10 A, c. 19. to a Copyhold Eſtate 85 5 25. 34, 
12 A. ſt, 1. No Duty is to be paid upon the A0 to] | 15 
© 9. a Cuſtom Right or Tenant Right Eſtate. Rx: | ba 
Admiſſion to a F ellowſhip of the ng | | | 
of Phyſicians 9-2 $0.04. 
| to the Office of Advocate in 2 | 
Court in England. - 142%] 4241 40s 
Scotland = = [4054 
| to the Office of Attorney in p WO 
2 Court 1 in England - 004-490-4408 
| Scotland © | 40. 
to the Office of Clerk of a _ TS 
n 40s] 40 f 405. 
| Scotland _— | 405. | 
to the Office of Notary of a Cont? * | 
in England 8 405. 40 U 40 . 
5 1 8 5 4 - | ww 8 
*Pa to the Office of Proctor of a | 
8e 597 "Court in England her a} 405. 405. mw h 
; Scotland - | 40s. 
to any other Office n | + 
* = fac "0 a Court | . 405.| 405 40 5 
Scotland N „%% 1400 
6 Ri W. 3. A Perſon admitted to either of the Offices | a | 
Ce. TH particularly mentioned, or to any Office 1 in : 
awd 6 3- a Corporation or inferior Court, which is 


12 K. ft.2, annual, and under the Value of ten Pounds, 555 


c. g. per Annum is exempted. | 1-4 ns | 
2G. 2. c. 23. Admiſſion to the Office of Solicitor in any „5 | | 
| Court of Equity - | ne.. 


28. 2. e. 23. But if a Perſon have been admitted an Attor- 
ney in the Court of King's Bench, Common 
Pleas or Exchequer, or in one of the Courts 
of the Counties Palatine of Cheſter, Lan“ = 
caſter or Durham, or in the Court of Great 5 4 | 3 

Seſſion in Wales, he may be admitted a! | 


Soli 


nd 


8 


Advertiſement in a News 1 publiſhed } 


A ſingle Advertiſement printed by. itſelf is 


empted. 
Anſwer ina Court of Admiralty — 
the Cinque Poris — 
Eccleſiaſtical - — 
of Equity 


| Solicitor in any Court of "7 -withourl- 
being liable to a further Stamp Duty. 


4 Perton, who has been admitted a Solicitor 
in one Court of Equity in England, may be. 


admitted a Solicitor in any other Court of 
Equity without being liable to a further Stamp 


Duty. 


1 Perſon, who has been admitted a Solicitor] 


in any Court of Equity at Meſtminſter, may 
be admitted an Attorney of the Court o 
King's Bench or Common Pleas without be- 
Ing liable to a further Stamp Duty. 


_ weekly or 8888 8 in Great Britain 
And 


in a News Paper or Pamph- 
let publiſhed at a Time 
exceeding one Week in 


5 
| 


Great Britain 


exempted. | 
Aﬀdavit = 
Affidavits of bovis in Wool and thoſe 

made before Cuſtom-houſe Officers, Juſtices 


of Peace, or Commiſſioners for railing Aids 


or Duties are exempted. 


Affidavits, for obtaining the Allowance of the 
Duties of ſuch Soap as is uſed in the 


Woollen or Linen Manufacture, are like- 
wiſe exempted. 


Allegation in a Court of Admiralty | | - 
the Cinque Ports 
Eccleſiaſtical 3 


Almanack for one Year printed upon — 


Side of a Sheet of Paper in Great Britain 
| And 


Manner than upon one Side of 
Sheet of Paper in Great Britain 
And 

if to ſerve for more than one a" 


for every Year in Great Britain 
And 


. for one Year printed in any 5 0 Th 


If an a contain more than one Sheet| 


of Paper only one Sheet 1s to be ſtamped. 
The perpetual Almanacks or Calendars in 


Bibles or Common . Prayer Books are ex-| 


6 d. 


Scotla 


. 


9 frota a Court if Admiralty in En axland ” | 


— 
8 
N 


26.2. e. 23. 


Ibid. 


15. 10 A. e. 19. 
I 3. 300. 2. c. 19. | 


2 4. 10 A. c. 19. 


6 d. 318.2. c. 35. 
5 W. & M. 
C. 11. 


W. z. e. 25. 


12 A. ſt. 2. 
c. 9. 


1 d. 9 A. e. 23. 
1 4 300. 2. c. 19. 
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2 d. 9 K. c. 23. 


2 d. 300. 2. c. 19. 


2 d. 9 A c. 23. 


2 d, 30G.2.c.19, 
9 A. c. 23. 


Ibid, 


Appeal 


} 

! 
. 
{ 
4 
4 
i 


„ 7 N 


other wiſe charged 


W. 
. 
c. 21. 
e from the Court of Arches = [405 
Prerogative Court of Canterbury| 40s 
4 ork 40 5. 
310 2. c. 35 Appearance upon Common Bail - 64. 
Special Bail 14. 
4 A. c. 12. The Duties impoſed by the 5 V. & M. c. 21. 
and the 9 F 10 W. 3. c. 25. upon Appear- 
ances are to be extended only to Appear- 
ances in Actions where no Bail is filed or 
put in. 
8 A. e. 9. Apprentice, if the Money given with him 
do not exceed fifty Tan, in the Pound 
in Great Britain | | 
Ibid. if it exceed fifty Pounds in he] 
Pound in Great Britain = = 
10 A. c. 19. Appriſing in Scotland - - | 
Attachment from a Court of Admiralty — 5 5. 
| the Cs: Ports] 5 5. 
328.2. c. 38. Bail Common = — sf IDS. 
Special... - „ 
Bill in a Court of Equity VF 
9 A. c. 23. of Lading in Great Britain e 
308.2. c. 19. Bond in England — = 0 — 6 d. 
16G. 3. c. 34. And | s a 5 | 
30G.2.C.lg. in Scotland 5 — 
166.3. c. 34. And | 5 | 
A Bail Bond or the Alanine thereof d 64 
is only liable to pay wn 8 
Brief for collecting Charity „WTF. 
9 c. 23. Cards per Pack in Great Britain - 
29G.2.C.13, And _ 
168.3 c. 34. And — 
9 A. c. 23. Certificate for obtaining . a Drawback in 
Great Britain 
28.3. c. 36. of the Degree of ener - 405. 
5G. 3. c. 47. | And 3 | 
of a Degree in the Univerſity of 7 
1 | Oxford or Leng e 
Page 599 * of Marriage i 
6&7 W. 3. A Certificate of the Marriage of a Seaman 8 | 
. 12. Widow is exempred. | 
30G. 2.c.19. Charter Party in England = - [| 6d 
16G, 3.c. 34. And „„ „ 
30G. 2 c. 19. Scotland = wo. 
16G 3c. 34 And S | 
12G.1.c.33. Citation from a Court Eccleſiaſtical - | 6d. 
10 A. c. 19. Clare conſtat in Scotland — - pie | 
Collation to a Benefice of the Value of ten? | - 
Pounds in the King's Book — 5 494, 
Ibid. Cognition of Heir in Scotland = | 
Commiſſion from an Eccleſiaſtical Court not |. 
2 3 ; 27.64, 


1-64 


64. 


40 5. 


25, 6d. 


55. 
Gs. 


6d. 
15. 
15. 


64 


6 d. 


64d. 
6 4. 


6 d. 
6 d. 


64 


6 d. 


I's 


25, 3d. 


2-4 
. 
15. 


6 d. 


25. 34. 


26. 3d. 


; Con- 


1 S. 


STA. 
5 WG 101124. 
SM. H. 3.|/. 2. 
21. e. 25. e. 9 
Contra, if not a Deed 0 - [64] 6d| 
Copy of an Aﬀidavit = 6d] 64. 
"—_— in a Court of Admiralty 6d] 64 
the Cinque Port] 54] 64 
| Ecclefiaftical|] 6 d.| 6 d. 
Anſwer in a Court of Admiralty] 6 4. 69d. 
the Cinque Ports] 6 4. 6 d. 
Eccleſiaſtical] 6 4. 64. 
of Equity | id] 14 
A Bill in a Court of Equi, 1 14 | 
Citation from a Court Ecclehiaſtical| 64. 6 4. | 
Court Roll of a Manor - | 
Final Decree in a Court of Admiralty] 6 4 6 d. | 
the Cinque Ports 6 d.] 64. 
Fc⸗.ecleſiaſticall 64] 64. 
of Equity | 64. 64. 
Depoſition in a Court of Admiralty] 6 4. 6d. 
the Cinque Ports 6 4.] 64. 
Eccleſiaſticall 6 4. 64. 
of Equity | 1d] 14 
an Interrogatory i in a Court of Equity 14] 14} 
Inventor exhibited in a Court 1 
17 4 of Admiralty 5 644.6 25 
the Cinque Ports] 6 4.] 6 d. 
| Ecclefiaftical 6 4 6 4. 
a Libel in a Court of Admiralty] 6 4. 6 4. | 
the Cinque Ports] 6 4. 64 
Ecclefiafticall 6 J.] 64d 
Monition from a Court Eecclefiaſticall 64 | 64. 
an Order from a Court at Meſtminſter 64} 64. 
2 Pleading in a Court of Equity] 14 14. | 
Law | 14) 194. 
| Poftea - - 6 4.] 64. 
| Proceeding in a Court of Equity 1 d.] 14 
Proceeding in a Court at 5 FP 
iter not otherwiſe charged - Þ-- 
Pe:ord of a Court at Weſtminſter 64164 
not otherwiſe charged ; | ; 
Nift Prius. -= | 64d] 64. 
Rule of a Court at Weſtminſter - | 64d] 64 
Sentence in a Court of Aduuralty | 64] 64. 
the Cinque Ports 6 d.] 6 4. 
Eccleſiaſtica!l | 64.| 64. 
Will - SIM - 11d] 14. 
Debenture for a Drawback in Great Britain . 
Decree of a Court of Admiralty - =» | 6d] 6d 
the Cinque Ports - [64d] 64 
Eccleſiaſtical - - [64d] 64 
- of Equity: = - 164 6d. 
perſonal of a Court of 3 25. 64[ zs. 6d 
| the Cinque Ports 28.64.25. Gd. 
Deed in England . 3 64] 64, 64. 
| And - - - 


| 


— 


6 J. 32G.2.c.3 Le 


1 d. Ibid. 
1 d. Ibid. 


25. 3d. 10 A. c. 19. 


1 d. 3268.2. c. 38. 
1 d. Ibid. 


6 A. Ibid. 


d. Ibid. 
1 4.1bid, 


1 d. ibid. 


6 d. wid. 


page oo 
8 d. 9 A. C. 23. 


1 5. 30. 2. c. 19. 
I f. 168.3. c 34. 
Deed 


age 


+ T'4a >; 


30G.2.c.19.Deed in Scotland not charged with the Duty 
of 25. 3d. by the 10 A. c. 19. 


16G, 3.c.34- And = 
TER Depoſition i in a Court of Admiralty - 
= the Cinque Ports 
Ecclefiaitical - | 
of Equity — 
420.2. c. 38. Dice per Pair in Great Britain _— 
9A. c. 23. 5 & 7, TY 
298.2. c. 13. | And Bs 


PER * * Diſmiſſion of a Bill in a Court of Equity 
| Difpenſation to hold two Benefices from _— 
| Archbiſhop of Canterbury $ - 
_ Maſter of the Faculties — — 
Donation of a Benefice of the Value of te 1 
Pounds in the King's Book. - 


50. 3. c. 46. Entry or Memorandum in the Court Book) 


or Roll of a Corporation or Company 
of an Admiſſion into the Corporation 
or Company > 55 - 


2G. 3. e. 36. of the Degree of utter 'Barrifter 1 in one of 
_— the four Inns of Court - | 
80. ve. . And | 


of a Degree i in the Univerſity of ore 


| or Cambridge 5 
6 & W. z. The Degree of Batchelor of Arts is copied | 
c. 12. Entry of an AQtion in an inferior Court 
128.1. 33. which holds Plea of forty Shillings, bur 
| iſſues no Writ, Proceſs or Mandate 
Exemplification of a Grant or Letters Patent 
under the Great Seal or Seal of the — 
of Lancafier of a Dignity  —= 
- Franchiſe —_— 
an Honour "00 - 
a Liberty 2 Ne 
5 Privilege - — 
Promotion - 


under the Seal of a 6 


F aculty from the Archbiſhop of Canterbury 
| Maſter of the Faculties 


10 A. c. Grant by 3 of Court Roll 
under the Great Seal or Seal of the 
bad of Lancaſter of a Dignity 
| _ Franchiſe 


an Honour | 


a Liberty 
Privilege 

Promotion 
under the Great Seal, the Seal of the 
Exchequer, the Seal of the Dutchy of 
Lancafter, or the Privity Seal, the Grant 
ee * directed 2 the . Seal, of 


4035. 


Profits — 5 1 


O 
N. 


8. 


25. 39. 


Grant 


S * 


15 .O 1002 A. 
SM. A. 3. H. 2. 
c. 21. c. 25. c. . 
Grant of an Office or 8 above the | | „ 5 
Value of fifty — per Annum J 40s.] 405. 405. 
England | 
| a — — | 405, 5 
of a Sum exceeding a hundred Pounds | | 
under the Great Seal, or the Privy | 
Seal, ſuch Grant not being directed 4“ 4954495 
to the Great Seal 
of 4 Sum exceeding a hundred Pounds 
under the Great Seal of Scorland - 1 = "I | 
| 
Indenture in England - | - | 6d 64, 64| 15. 300. 2. c. is. 
| And - | 1. 168.3. c. 34 
in Scotland . ” | | 64. Is,30G.2.c.1ig. 
And - 1 15. 166.3. C. 34. 
An Indenture for binding of a Pariſh Child | | , 
Apprentice is only — to the Duty þ| 64. | 
0 - | | 
Inrolment in any Court of Record, or by any | 
Cuſtom Rotulorum or Clerk * the . a 5. | 
© a Conveyance — | = | 
Releaſe = — 5 6. 
ED Surrender of a Grant 73 Gs | 
an Office - 55. | 
| any other Deed «<= = - 5s. 5 
Inſtitution to a Benefice 1 in England FFT 
Scotland COS | 55s. 8 
Imedogaterys in a Court of Equity | - | 14þ 14 1 d. 316. 2.c 38. 
lnſtrument obligatory ß - | 6d} 64 | 
Inventory exhibited in a Court of 3 6d. 64.“ 
the Cinque 4 
mn N 64] 6CCÜ 
| | Ecclefiaſtical 6d. 6d 
„dg wen ſigned i in a a Court at Weſtminſter 25.6d|2s. 6d | 
Leaſe i in England Rn _ - | 64| 64] 6d. 15. 30G.2.c.19. 
And — - (- | | Is, 16G.3.C.34 
in Scotland — - „ 6d 15. 308.2. c. 19. 
And — „ 15. 166.3. c. 34. 
by copy of Court Roll - | | 23; 3d. 10 A. c. 19. 
Letter of Attorney in England - | 6d. 64. 64] 15. 308. 2. c. 19. 
And — — 16. 16.3. c. 34. 
| ins cotland N 6d. 15. 300.4. c. ig. 
. And 9 I 5, 160.3. c. 34. 
1305 of Adminiſtration if the Eftate be 3 
more than twenty Pounds 5 1 3 W. er 
Lerters of Adminiſtration of the Eſtate of b | 5 * 
Seaman or common Soldier dying in bi | gw. 3. 0g. 
Majeſty's Service are exempted. | | 
Letters of Mart in England 3 - | 5s] $s $8. 8 
* Scotland — | 55. 25a. Pi 
Letters Patent under the Great Seal, or Seal} * 1 eee 
of the Duichy of Lancaſter, of a 77 5 e 
Pranchiſel 40s. 405. 405, 
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Letters Patent under the Great Seal, or Seal of 
the Dutchy of Lancaſfer, of an Honour 
a Liberty 
Privilege 
Promotion 
Letters Patent for collekting Charity — 
Briefs are only liable to the Duty of 
6 NW. 3. Letters Patent containing a Commiſſion of Re- 
c. 14. bellion in Proceſs are exempted. 
Libel 1 in a Court of Admiralty 
| the Cinque Ports 
Eccleſiaſtical 
Licence from a Court Eccleſiaſtical 
an Ordinary 
the Preſbytery in Scotland 
A Licence to a Schoolmaſter or 'Tutor is only 
liable to the Duties of ß 
A Licence for Marriage is s only liable. to the 
Duties of in England 
Scotland 


9 A. c. 23. Licence for retailing Ale in Great Britain 
296. 2. c. 12. Ant: 


_ Licences for keeping Alehouſes on the mili- 
tary Roads in Scotland are exempted. | 
9 A. c. 23. Licence for retailing Wine in Great Britain | 


30G.z 2.c.19. And if no other Licence be taken qut - 
Thid. But if an Ale Licence be taken out only 
15d. And if a Spirituous Liquor Licence be taken) 

out only 


148.3. e. 49. Licence for keeping a Madhouſe 


12G.1.c.33. Mandate from a Court holding Plea of 40s. 
Matriculation in the Univerſity of Oxford or 
Cambridge 

c from a Court of Admiralty 
| the Cinque Potts 


*] 


sid. | | Eccleſiaſtical "I 
10 A. c. 19. News Paper of Half a Sheet or leſs in Gree] | 
Britain - - 5 
30. 2.c. 19. And ys * 
168.3. c. 34. And 4 


10 A. c. 19. The daily Accounts or Bills of Goods exported 


and imported and weekly Bills of Mortali- 


ty, ſo as ſuch Accounts and Bills contain 
no other Matter than has uſually been com- 


priſed therein, are exempted, 

Notarial Act 

10 A. c. 19. Nowodamus in Scotland 
32G. 2. e. 38. Order of a Court at V PER 

beneficial under his Majeſty's Sign Ma- 

nual, except for the Service of the Army, 

Navy or Ordnance in England. 

_ Scotland 


10 A. c. 19. Pamphlet of Half a Sheet or leſs i in Great 
Britain | 


w 


Jl 


5| 


i 


| 6d. 


125.64 
125.64 


6d. 


64. 


I'S. 


2s. 64. 


2s. 6d. 


64. 


121 
Ai. 2.1 
1 
405. 
40s. 
409. 
40. 
4. 
55. 
55. 
53. 
55 
5s. 
IE I's, 
: 205, 
45, 
IOOs, 
60s. 
405. 
6d. | 
24. 
2 
1 5 ; 
25. 3d. 


3 


Pamphlet 


Pawpblet 1 than Half a Sheet * not) 
exceeding one Sheet, for every 
printed Copy 

larger than one Sheet and not exceed- 
ing fix Sheets in 8 vo, twelve in 
4to, or twenty in F olio, for every 
Sheet in one Copy 


Acts of Parliament, Orders of Council, Fanny 


of Prayer, or any Act of State ordered by 
her Majeſty her Heirs or Suceeſſors to be 
printed, the Votes or other Matters ordered 


by either Houſe of Parliament to be printed,| 
Books commonly uſed in Schools, and * 


containing only Matters of Devotion are ex- 


than twenty pounds 3 

The Probate of the Will of a common \ Soldier 
or Seaman dying in his * Service is 
exempted. 

Proceſs from any Court, except ſuch on which) 

2 Capias iſſues, holding FRO: of Ry ; 
Shillings | | 1 

And 


Lancaſter "OE = a 
7M * Procuration i in England A : | 


ken the Court "of hy Dutchy of | 5 


1 


empted. e 
Pardon of a Crime i in England —- = | 40s 
Scotland - „ 
The Pardon called the Newgate or Coons 85 
Pardon is only liable to pay — 3358 
Pardon of a Fine or Forfeiture — - | 40s 
And if the Fine or Forfeiture exceed "_ | 
hundred Pounds 1n England -. "ou 
Scotland . wes 
Paſſport - = | 6d. 
Pleadings i in a Court of Equity - - 3s, 
25 Law 2 _— ; 
Policy of Inſurance i in England - | 64 
| Scotland 
Every Policy within the Bills of Mortality i} 
liable to a further Duty of - 

And 3 
kad} in other Parts of Great Britain — 25. 6d 
Policy for inſuring the Property of more than 

one Perſon to the Amount of one Thouſand 5 5. 
Pounds - 
Above the Amount of One 0 Done 105. 
The Property of one Perſon above the Ces: 1 
of One thouſand TORS LO ns I 
Foſtea | | — 25,64 
. Preſentation to a Benefice ken the yearly ? 0, 
Value of ten Pounds in the King's Books 5 way 
Probate of a Will, where the Ents is more 55 


* 
98100124 
W. 3. t. 2. 
c. 25. c. 9. 
| 1d. 10 A. c. 19. 
| 25. —— 
Bid. 
408 .] 40s. | 
405. 
40s. 
405,| 40s. 
405. 
64. 
15. 
14. 1 d. 320. 2. c. 35. 
6 d.] 6d. Is. 30G. 2. c. 19. 
54] 1s, IBid. 
25. 44. 10 A. c. 26. 
2 d. 8. 5 Ys . 
7570 Ws 
76. 3. e. 44. 
Bed: 
80. 3. c. 28. 
25. 6d. 
405. 5 
574 
on 
| 
6d.) | 64d. 12G-1.c.33. 
| 64. 320 2. c. 34. 
64. | 
 *Page604 
6d| 6d. 15.30G.2.c.19. 
( 16G.3.c.34. 
Procuration 
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| 430G.2.c. c.19. ep i in Scotland - — +. 7 | 62 1 
$6G.3.c.34 | And +4 5 15. 
30G.2 e. 19. Proteſt in England  - _ - | 64] 64. 64 1s. 

166.3. c. 34. And e - 8 15. 
30G.2.c 19. in Scotland 1 3 | 6d. 1s, 
160.3. 34. Ad 5 1 

EKRecognizanee 5 
68 5. W. z. A Recognizance taken before a Jultc of Peace] 1 | 
c. 12, is exempted. | | | | 

Record of Nifi Prius 25.64 6. 6d) | 
28.3. c. 36. Reziſter of the Decree of Utter Barriſter in 2 a 0. 
| one of the four Inns of Court — ; W „ us 
£G. 3. C.47e D | 1 85 * | 1 | ! | 1205, 
| a Degree in the Univerſit of 4 1 
Oxford or Cambridge — „„ | 
The Degree of Batchelor of Arts is exempted| 3 

6 & 7 W. z. Relaxation of an Attachment from a Court „„ 

c. 114. Admiralty = a „ 

+ | a Fine or Forfeiture | | 405. 40s ũn& 

And if the Fine or Forfeiture ENCORE | one 0 ö 
hundred Pounds in England | oo — wits nn | 
' Scotland = | 403. 
308. 2.0 19. Releaſe in . . - 64,4 64d. 6d.] 15. 
26G 3.c.34. | And - - | I: 15. 
30 G. 2. c. 19. in Scotland . — — | | 64. " "© 
166.3. c. 34. ol And . - | 15. 
ro A. c. 19. Reſignation of heretable Right in Scotland = | © | 25, 34. 
. po” a deen e " 40, 40. 405. 
| | Scotland ET | - - 408] .. 
Bid. Retour of Service of Har in Scotland „ 25. 0 
328.2. c. 38. Rule of a Court at V eftminſler | - 164} 6d } 84 
10 A. c. 1g. Saifine in Scotland et 3 25. 34. 
Sentence of a Court of Admiralty 3 5] $5] | 
Final or a Court of Admiralty + | 64. 64] 
| the Cinque Ports | 6d] 64 : 
| | | nnn 64. 64. 3 
PTeid., Service of Heir in Scotland 5 35 8 25. 3d. 
| Significavit w__ e „ 1 £44 4 
| — Merchant -. 5 715 4 C- 

5 Staple it Vo 55. 55. 5 
 Jbid. Surrender of a Copyheld E Elate | „ — 
Ibid. A Surrender of a Copyhold Eſtate to the Uſe off | | |] 

2 Will is exempted. Fred | 1 
8 ſt, 1. A Surrender of a Cuftom Right or Tenni „„ wks. 
| Right Eſtate is likewiſe exempted V 
30 A. c. 19. Surrender of heretable Right in Scoslan s 133 
Bid. . j"Franater of Stock 1 in Great Britain A F 
12 A. ſt. 2 And ESL 1 * 64. 
8.9. Warrant binebcial under his Majeſty's Sign) 1 
|  - Manual, except for the Service of the 50 25. Gd /zs 6d. 26. 64 
my, Navy or Ordnance in England  } | 1 
Scotland — = 25,64 
| Warrant of a Court of Admiralty 425.6 zs. G | 


Wa rrant 


r 3 "FR 
| | 5 Wigtf10 124] "Ri 
? 12 = | c. 21 4c. 25. c. 0. | 1 
Warrant of a Court of the Cinque Ports 2564. 28. 2 > *Page6og 1 
Writ of Appeal except to a Court of Delegated 5 5. 4 | 6d. 1G.1.c.33. LR 
ZBill of Middleſex „„ 6d. 4 ME 4 
„„ ol = - 64. 3zG.1.c.35. 1 
Capias 55 - | 6d] 6d] 64. 128.1. c. 33. 1 
Anett — - I 64, 32.2. c. 38. BY 
Certiorari 5 Ein , 6d. 12G.1.6.33. 1 
And | IN 6d. 32G.2.c.35- 15 
Covenant for levying a Fine - 1 $4 2 li. 
Dedimus poteſtatem - | 6d; 6d] | 6d. 128.1. c. 33. {ROB 
; And IK 8 4 6d. 320.2. c. 35. [ ; 
: Entry for ſuffering a Recovery - | 5s|. | ö 4 
1 RRV a ents 2 | 8 
9 Habeas Corpus Ss” - 95 - 1 
: Latitat = - - | 6d. 6d 64. 128. 1. c 33. is 
f And | -.1 I 64. 32G.2.c.35, 1 
WY Quo minus - - | 6d 64. | G64. 12G.1.c.33, 9 
And | wy 6d. 32G.2.c.35. yl 
 Subpana - „„ 1-60 68} 64. 128.1. c. 33. hi. 
— 33 — TH 64. 320.4. c. 35. ; i 
every original Writ not particularly | 3 
charged, except ſuch as a Te 6d 64. 6d. 128. 1. e. 33. 8 
iſſues upon 1 3 
Bt ee p Bog b . LEY p 1 6d. 320. 2. c. 38. 
every Writ out of a Court holding | 
Plea of forty Shillings "84 1 ay | 64. 11G.1.c.33. 
5 e And 5 ä 6d. 328. 2. c. 35. 


6. If any of the Articles in this Liſt, except that Sort of Almanacks and 5 W. & M. 
Pamphlets mentioned to be excepted, be contained in more than one 1% v 
Skin, Sheet or Piece of Parchment or Paper, every Skin, Sheet or Piece? 85 


is liable to the Payment of the reſpective Duties. pea x it. 2. 


| | | | 6. 
7. Beſides the Things already mentioned to be exempted, the following 8 
are likewiſe exempted from Stamp Duties. . | 
38. Bills of Exchange, Accounts, Bills of Parcels, Bills of Fees, Bills or q W. & M. 
Notes not ſealed for the Payment of Money at Sight, or upon Demand, C. 21. 
or at the End of certain Days. | | | 2 — W. z. 
9. Warrants of a Juſtice of the Peace, Proceedings of a Court - martial 6 & W. z. 
which relate to the Trial of a common Soldier, and all Orders, Decrees c. 12. 
and Proceedings before Commiſſioners of Sewers or in the Court of Stan- 9 8 7 W. 3. 
narice. | * 2 | : | at: : ; 
10. Warrants or Inſtruments ſigned by the Chief Juſtices in Eyre, or by 10 A. c. 46. 
any Warden, Lieutenant or other Officer of her Majeſty's Foreſts or f. 74. 
Chaſes, for any Matter or Thing relative to their reſpective Offices. . 
11. Bonds and other Securities of the Bank. 30. 8. 
12. Bonds and other Secur+ties of the South-Sea Company. 3G. 1. c. 9. 
13. Bonds and other Securities of the two Companies for the Aſſurance 6G. «. C. 18. 
of Ships and Merchandize at Sea, and lending Money on Bottomry. i 
14. All Perſons, who ſhall be admitted to fue or defend in Forma Pau. , W. & M. 


"X 
— 


peris, are to be exempted from Stamp Duties in all Proceedings at Law e 21. f. 14. ; 
and in Equity, | | . | g& 10 W. 3. J 
1 88 e. 28. ſ. 63. ; 


126.1. c. 33. 
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Page 606(B) Df fome Regulations which principallp concern 
the Officers of the Stamp Duties, 


Stamps for 1. D Y the 5 VJ. & M. c. 21. par. 7. it is enacted, That the Commiſ- 
every parti- „ ſioners for managing the Stamp Duties ſhall provide fix ſeveral 
cularSum tote Marks or Stamps, differing from each other, for the ſeveral and reſpec- 
 beprovided5< tiye Duties hereby granted, with which ſeveral Marks or Stamps all Vel- 
and Notice | : . , 
of theſe to lum, Paper and Parchment, upon which any of the ſeveral and reſpective 
de given by Things herein before charged ſhall be ingroſſed or written, ſhall be 
Proclama- © ftamped and imprefſed ; which ſaid ſeveral Marks and Stamps ſhall be 
non. „ publiſhed by Proclamation, to be iſſued under the Great Seal of England, 
a convenient Time before the twenty-eighth Day of June which ſhall be 
* jn the Year of our Lord one thouſand fix hundred and ninety-four, to 
« the End that all Perſons may have due Notice thereof; and that the ſaid 
% Marks or Stamps, or any of them, ſhall or may be altered or renewed 
* from Time to Time as their Majeſties their Heirs or Succeſſors ſhall 
think fi, ſo as publick Notification be given thereof as aforeſaid.” 
9 A. c. 23. 2. Whenever a new Duty has been impoſed by a Statute of a Sum for 
f. 24 which no Stamp was before provided, it has always been directed in ſuch 
toro '7' Statute, that a new Stamp or Mark ſhould be provided and publiſhed by 
29 G. 2. c. Proclamation a convenient Time before the Commencement of the 
12. . Duty... 85 | | TIS bs 
30 G, 2-Þ. 
19. ſ. 17. = £y 2 | BO „„ 8 
Penalty for 3. By the 10 Ann. c. 19. par. 110. it is enacted, That as often as her 
e 3 ©* Majeſty her Heirs or Succeſſors ſhall think fit to alter any Marks or 
e bing Stamps, to be provided and uſed for Vellum, Parchment or Paper, in 
| © Purfſuance of this Act or any of the former Acts for impoſing Stamp 
Duties, the Proclamation, which is to be made for the giving all Perſons 
due Notice thereof, ſhall within thirty Days after the Date thereof be 
« {ent to the Mayor, chief Magiſtrate or other head Officer of every City, 
« Corporation, Borough and Market Town throughout her Majeſty's King- 
dom of Great Britain; which Officers reſpectively ſhall cauſe the fame 
e to be publiſhed to the Inhabitants of ſuch City, Corporation, Borough 
© or Town, either on the next Market D.y, or next Sunday in the Church 
immediately after the Time of Divine detvice, upon Pain of forfeiting 
* the Sum of 'Il'wo Hundred Pounds.” V | 
Judges are 4. By the 10 Ann. c. 19. par. 180. After reciting, that ſome Doubt has 
tio take judi-ariſen, whether the Judges are judicially to take Notice of the Procla ma- 
cial Notice tion iſſued by their late Majeſties King William and Queen Mary, in Pur- 
21 2 ſuance of an Act made in the fifth Year of their ſaid Reign, and of the 
the publiſh- Types, Marks or Stamps thereby publiſhed, it is enacted, ** That all 
ing of Courts of Juſtice and Judges whattoever ought, without any Prov? or 
Stamps. © Aſlegation in that Behalf, judicially to take Novice of the ſaid Proclama- 
« tion, and of all the types, Marks and Stamps thereby publiſhed, and 
« which ſhall hereafter be publiſhed by any Proclamation of her Majeſty 
her Heirs or Succeſſors, in Purtuance of any Ad or Acts of Parliament 
relating to the Stamp Duties or any of hem, as and for the true and 
„ lawful I'ypes, Marks and Stamps made and provided, or to be made 
and provided, in Purſuance of this and other the reſpective Acts of Par- 
| „ ltament in that Behalf made.” 5 8 . 
„ 8&10W3. 5. Where a ſecond or third Duty has by any Act been impoſed upon 
c. 28. ſ. 49. the ſame Thing of a Sum for which a Mark or Stamp was before provid- 
12 A. ſt. 2. ed, it has till lately been directed in ſuch Act, that ſuch Mark or Stamp 
c. 9. J. 25. | 8 25 ſhould 


FC 5 
* ſhould be affixed to the Vellum, Parchment or Paper it was to be in- Page 60 
groſſed or written upon a ſecond or third Time as the Caſe required. 

6. But by the 30 G. 2. c. 19. /. 18. ii is enacted, That to prevent the Several Du- 
« Multiplication of Stamps upon ſuch Pieces of Vellum or Parchment, ties impoſed 


« or ſuch Sheets or Pieces of Paper, on which ſeveral Duties are by ſe- upon the 
ſame Thing 


« veral Acts of Parliament impoſed, it ſhall and may be lawful for the may be de- 


« Commiſſioners for managing the Stamp Duties, inſtead of the diſtinct noted by one 
Stamps directed to be provided, to denote the ſeveral Duties on the Stamp. 
« Vellam, Paper or Parchment charged therewith, to cauſe one new 
* Stamp to be provided, to denote the ſaid ſeveral Duties on every Piece 
« of Vellum or Parchment, or Sheet or Piece of Paper charged with the 
« {aid ſeveral Duties.” | 1 | 
7. By the 5 V. & M. c. 21. par. 10. it is enacted, That if any Officer, penalty on 
« appointed for the marking or ſtamping Vellum, Parchment or Paper, an Officer 


„ ſhall fix any Mark or Stamp to any Vellum, Parchment or Paper, be- ſtampingany 


« fore the ſeveral and reſpective Duties thereupon charged by * 


“Act ſhall be duly anſwered and paid, or be ſecured to be paid to ty is paid 
« their Majeſties Uſe, he ſhall for every ſuch Offence forfeit the Sum OE 
«© of One Hundred Pounds.” | | 
8. One Moiety of this Penalty is given to their Majeſties, and the other A, ſt. 2. 
Moiety to him or them that ſhall inform or ſue for the ſame in any of c. 22. ſ. 6. 
their Majeſties Courts of Record, by Bill, Plaint or Information, wherein 2 A. c. 23. 
no Eſſoin, Protection, Wager of Law or more than one Imparlance ſhall 1 10 
be allowed; and it may once for all be obſerved, that the Penalties ineur - ſ 107, 88 
red by Offences againſt the Statutes impoſing Stamp Duties are in the ge- 308. 2. c. 19. 
neral diſpoſed of in the ſame Manner. „ ſ. 28. 
9. By the 5 V. M. c. 21. par. 9. it is enacted, That all Vellum, Parch- vellum, 
« ment and Paper, hereby intended to be charged with the ſeveral and Parchment 
« reſpeQtive Duties aforeſaid, ſhall before any of the Matters or Things or Paper to 
„herein before mentioned ſhall be thereupon ingroſſed or written N 
* brought to the head Office aforeſaid, or to ſome other Sub- commiſ- ritten 
«+ fioner or Officer to be appointed by the Commiſſioners as herein is di- upon. 
« rected for that Purpoſe, to be ſtamped and marked; and the ſaid 
« Commiſſioners, Sub- commiſſioners and Officers aforeſaid are hereby 
„ impowered and required forthwith, upon Demand to them made by 
any Perſon or Perſons, to ſtamp and mark any Quaatities or Parcels 
of Vellum, Parchment or Paper, he or they paying to ſuch Officer or 
Officers as ſhall be appointed in that Behalf the reſpective Duties hereby 
directed to be paid for the ſame, without any other Fee or Reward, 
*« which Stamp or Mark ſhall be a ſufficient Diſcharge for the ſeveral and 
e reſpeQtive Backes hereby granted upon the ſaid Vellum, Parchment 
* or Paper which ſhall be fo ſtamped or marked.“ 3 | 
10. In the ſubſequent Statutes impoſing Stamp Duties the Officers are Gro 
in like Manner requited, to ſtamp Parchment or Paper upon Demand? 25.1. 9 
without Fee ot Reward. 785 9 A. c. 23. 
N | l. 25. 10 A. c. 19. ſ. 104. 12 A. ſt. 2. c. 9. ſ. 14. 
11. And by the 30 G. 2. c. 19. par. 24. it is enacted. That if any Offi- An Officer 
« cer, employed in the Execution of this Act in Relation to the ſaid neglecting 


„Duties, ſhall negle or refuſe to do or perform any Matter or Thing -rkg 3 


by this Act required to be done or performed by him, whereby any ſwer the Da- 


« of his Majeſty's Subjects ſhall or may ſuſtain any Damage whatſoever, mage with 


* ſuch Officer ſo offending ſhall be liable, by an Action to be founded treble Colts, 


on this Statute, to anſwer to the Party grieved all ſuch Damage with 


« treble Coſts of Suit. | 
12. By the 5 W. & M. c. 21. par. 13. it is enacted, That the Commiſ- The Com- 


« fioners for managing the Stamp Duties ſhall take eſpecial Care, 1 

the ſeveral Parts of this Kingdom, the Dominions of Wales, and Town chat the 

Jof Berwick upon Tweed, ſhall from Time to Time be ſufficiently fur- Kingdom be 
e Hs + hiſhedfurnithed 


by 
"Os IV | viithStamps. 
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* niſhed with ſtamped Vellum, Parchment, and Paper, fo as their Ma- 
jeſties Subjects may have it at their Election to buy the ſame of the 
Officers or Perſons to be employed by the ſaid Commiſſioners at the 
uſual or moſt common Rates above the ſaid Duty, or to bring their 
own Vellum, Parchment or Paper to be ſtamped as aforeſaid.” 

13. By the 6 067 W. z. c. 12. par. . it is enacted, to the End that the 


ſtamped Vel Subjects may have ſtamped Vellum, Parchment and Paper at an eaſier 


lum, Parch- 
ment and 
Paper to be 
jet once a 
Vear. 


«cc 


cc 


Whenever 
a Stamp is 
altered, the 
Vellum, 
Parchment 
or Paper 
ſtamped 
therewith to 
be changed. c« 
46 
e 
40 
«Cc 
88 
60 
«6 
40 


«c 
4 
cc 


9 &10 W.3. 
E. 46. 


Rate than formerly, * That the Lord High Treaſurer, or Commiſ— 


ſioners of the Treaſury for the Time being ſhall once in the Year at 


« leaſt ſet the Prices of all Sorts of ſtamped Vellum, Parchment or Pa- 


cc 


per that it ſhall be fold at; and that the Commiſſioners for managing 
the Stamp Duties ſhall ſtamp the Price ſo ſet upon every Skin or Piece 
of Vekum or Parchment, or Sheet or Piece of Paper, fo by them to 
be ſold.“ | | IN : „„ 
14. By the 5 V. GM. c 21. par. 16. it is enacted, That as often as 
their Majeſties their Heirs or Succeſſors ſhall think fit to alter or te— 
new the faid Marks or Stamps or any of them, it ſhall be lawful for 
all Perſons who ſhill at that Time have in their Cuſtody or Poſſeſ— 
fon any Vellum, Parchment or Paper marked with the Mark or 
Stamp which ſhall be fo altered or renewed, and upon which none of 
the Matters or Things hereby charged ſhall be ingrofſed or written, 
atanv Time within ſixty Days after fuch Intention of renewing or al- 
tering thall be publiſhed by Proclamation as aforeſaid, to bring or 
ſend ſuch Vellum, Parchment or Paper unto the Commiſſioners for 
managing the Stamp Duties at their head Office in Londen or Me- 


minſter, or to ſuch other Officers as ſhall be appointed as aforeſaid : 


And the faid Commillioners and Officers reſpectively are hereby re- 
quired to deliver or cauſe to be delivered unto the ſeveral Perſons, 
who ſhall bring or deliver any Quantity of Vellum, Parchment or 
Paper, the like Quantity of Vellum, Parchment or Paper and as good 
in Quality ſtamped with ſuch new Stamp or Mark, without demand- 


ng or taking directly or indireQly for the ſame any Sum of Money 


or other Conſideration whatſoever, under the 
for every Offence One Hundred Pounds.” 


Penalty of forfeiting 
5 
15. The three laſt Clauſes, for furniſhing the Kingdom with ſtamped 


Vellum, Parchment and Paper, for fixing the Price of the ſame, and for 


9 Ac. 23. exchanging the ſame upon any Renewal or Alteration of the Stamps, re- 
10 A.C.19-Jate only to the Duties impoſed by the 5 . CM. c. 21. But there are 


12 A, ſt. 
c. 9. 
126.1 · c. 33. 


2. * 
in 


The Com- «c 
miſſioners to 

Cc 
make anAl- 

lowance for“ 
Copies of «c 
Aimanpacks « 
untuld, as 


cc 


the ſubſequent Acts impoſing other Stamp Duties Clauſes to the ſame 


Effect. | 
. | 


16. By the ꝙ A. c. 23. J. 38 it is enaQted, © That in regard to the Un- 
certainty how many Aimanacks for one Year will be fold, the Com- 
miſſioners for managing the Stamp Duties tha!! and may deliver to 
the Perton or Perſons, Bodies Politick or Corpora e, by or for whom 
any Almanack or Almanacks is or ate to be printed or publiſhed, 
Paper marked or ſtamped according to the true Intent and Meaning 
of this Act for the printing ſuch Almanack or Aimanacks, upon his, 
her or their giving ſufficient Security to pay the Amount of the Du- 
ties hereby charged thereupon within the Space of three Months after 


' ſuch Delivery; and that the faid Commillioners, upon bringing to 


them any Number of the Copies of ſuch Almanacks within the ſaid 
Space of three Months, and Requeſt to them in that Behalf made, 
ſha!t cancel all the Stamps upon tuch, Copies, and abare to ſuch Perſon 
or Perſons lo much of the Money due on ſuch his, her or their Secu- 
rity or Securities as ſuch cancelled Stamps ſhall amount unto, any 
Thing herein contained to the contrary notwithſtanding,” 


17, By 


. 8 OD. . 8 © on CÞ 


ae a LM 


than may be fold; it is enacted, “ That the Commiſſioners for managing 
the Stamp Duties or the major Part of them, or ſuch head Officers as and Pamph- 
they ſhall appoint in this Behalf, ſhall and may cancel or caufe to be lets unſold. 
e cancelled all the Stamps upon ſuch Copies of any Impreſſion of ſuch 
„News Paper or Pamphlets, as ſhall really and truly remain unſold in the 


$ T a MM 22 


* 17. By the 10 Ann. c. 19 par. 114. in regard to the Uncertainty how page 60g 
many Copies of News Papers or Pamphlets to be contained in one Sheet The Com- 
or in a lefſer Piece of Paper may be ſold ; and to the Intent that the Duties miflioners to 


granted thereupon may not be leſſened by printing a leſſer Number than make an Al- 
lowance for 

Copies of 

NewsPapers 


might have been ſold, out of a Fear of Loſs from printing more Copies 


Hands of the Perſon or Perſons by or for whom the ſame ſhall be print- 


ed or ppbliſhed: and upon Oath or Oaths made before the ſame Com- 


« mifſioners or the major Part of them, or ſuch head Officer, who are 
hereby impowered to adminiſter the ſame, and to examine into all Cir- 


„ cumfſtances relating to the ſelling or diſpoling of the printed Copies of 


„ ſuch News Paper or Pamphlet, to the Satisfaction of ſuch Commiſſion- 
ers or Head Officer, that all ſuch Copies fo cancelled ſhall be really and 


truly remaining and unſold in the Hands of the Perſon or Perſons, by or 


« for whom the ſame were printed or publiſhed, and that none of them 
« ſhall have been fraudulently returned or re-bought, after the ſame ſhall 


have been ſold and diſpoſed of, ſhall and may cauſe the like Number of 


other Sheets, Half Sheets or lefs Pieces of Paper to be ſtamped with 


« the ſame reſpective Stamps, gratis, and without paying any Duties for 
« the ſame, for the Perfon or Perſons who paid the Duties for ſuch Stamps 


„as ſhall be on fuch Copies fo remaining unſold, any Thing herein con- 


a tained to the contrary notwithſtanding : And the ſame Commiſſioners or 


the major Part of them are hereby inpowered to make ſuch Rules and 


„Orders, for regulating the Methods and limiting the Times for ſuch 


„ Cancelling and Allowances as aforeſaid, with reſpect to ſuch ſeveral and 


-* reſpeQtive News Papers and Pamphlets, as they ſhall upon Experience 


and Conſideration of the ſeveral Circumſtances find neceſſary or conve- 
* nient, for the effectual ſecuring the Duties on ſuch News Papers or 
© Pamphlets, and doing Juſlice to the Perſons concerned in printing and 


» 


„ publiſhing the fame.” | 


18. By the 5 l. & M. c. 21. par. 12. it is enacted, © That the Com- Inſpettors in 
« miſſioners for managing the Stamp Duties ſhall and may appoint a fit Courts may 
4 Perſon to attend in any Court or Office, to take Notice of the Vellum, be appointed, 
*« Parchment or Paper upon which any of the Matter or Things hereby 
charged ſhall be impoſed, written or put, and of the Marks or Stamps make Orders 
* thereupon, and of all other Matters and Things tending to ſecure their for ſecuring. 
Majeſties Duties ariſing by this Act; and that the Judges in the ſeveral the Stamp 


Courts, and ſuch others to whom it may appertain, at the Requeſt of Puties. 


the ſaid Commiſſio ners or any two or mote of them, ſhall make ſuch 
Orders ia the reſpective Courts, and do ſuch other Matters and Things 


= for the better ſecuring the ſaid Duties, as ſhall be lawiully and reaſonably 


© defired in that Behalf.““ 


19. By the 9 Ann. c. 23 par. 28, it is enacted, That all publick Penalty for 
obſtructing 
thelnſpectors 


appointed. 


„ Officers, who ſhall have in their Cuſtody any publick Books, Files, 
** Records, Remembrances, Dockets or Proceedings, the Sight or Know- 
edge whereof may tend to the ſecuring of theſe or any her Majeſty's 
Stamp Duties, or to the Proof or Diſcovery of any Fraud or Omiſſion 
* in relation thereto or to any of them, thall at any ſeaſonable Time or 
Times permit any Officer or Officers, thereunto authorized by the 
Commiſſioners for managing the Stamp Duties or the major Part of 
them, to inſpe& and view ſuch Books, Files, Records, Remembrances, 
* Dockets and Proceedings as aforeſaid, and to take thereout ſuch 
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- V (( 
„Notes and Memorandums as ſhall be neceſſary for the Purpoſes laſt men- 
„ tioned without Fee or Reward, upon Pain that ſuch Clerk or other Of. 
page 610“ ficer or Officers, who ſhall refuſe or neglect ſo to do upon “ reaſonable 
© 4 Requeſt in that Behalf made, ſhall for every ſuch Reſuſal or Neglect for- 
4 feit the Sum of five Pounds with full Coſts of Suit.“ | 


_ _ —_ 


(C) What the Conſequence is, of Jngrofling oz 
__ CUriting any Matter liable to a Stamp Duty 
upon Uellum, Parchment oz Paper which has 
not been duly ſtamped. 7, Gf 


1. To any Perſon ſo ingroſſing or writing. | 


Penally of 1, Y the 5 V. & M. c. 21. par. 11. it is enaQted, ** That if any Per- 
five hundred « fon or Perſons ſhall ingroſs or write, or cauſe to be ingroſſed 
i for „ gr written, upon any Vellum, Parchment or Paper any Matter or 
By. 1 bs „hing for which the ſaid Vellum, Parchment or Paper is hereby charged 
Vellum, to pay any Duty, before ſuch Time as the ſaid Vellum, Parchment or 
Parchment „ Paper ſhall be marked or ſtamped as aforefaid, or upon which there ſhall 
or Paper not not be ſome Stamp or Mark reſembling the ſame, or ſhall ingroſs or 
8 e write, or cauſe to be ingroſſed or written, any Matter or Thing upon any 
Wellum, Parchment or Paper, that ſhall be marked or ſtamped for any 
lower Duty than is the Duty by this Act payable for what ſhall be ſo in- 
* 5roffed or written, ſuch Perſon ſo offending ſhall for every ſuch Offence | 

| * forfeit the Sum of five hundred Pounds. 5 „ 
ThisPenaltyß 2. But by the 6 C7 W. z. c. 12. par. 7. it is enacted, That the Pe- 
reduced to 4 nalty of five hundred Pounds mentioned in 5 W. & M. c. 21. ſhall no 
Sen TOs longer ſtand and be in Force, but is altered and changed into the Penalty 
* of five Pounds only; and that for the future in all Caſes, wherein by the 
* ſaid Act the Offender was to forfeit the Sum of five hundred Pounds, 
he ſhall forfeit no more than five Pounds, to be recovered with Coſts of 

“Suit, any Thing in the ſaid Act to the contrary notwithſtanding,” _ 
5 3. A Penalty of ten Pounds with full Coſts of Suit is inflicted by divers 
9 &10W-3- ſubſequent Statutes for impoſing Stamp Duties, for any Offence of the 

Fr eg 5 ſame Kind againſt either of them. pe | 

pate 6 19. 1 106. 1 A. ſt. 2. c. 9. . 28. 12 G. 1. c. 33. ſ. 13. 30 G. 2. c. 19. ſ. 26; 


2. To ſome particular Perſon ſo ingroſſing or writing. 


A publik 4. By the 3 V. & M. c. 21. par. 11. it is enacted, That if any Clerk 

Officerof any Officer or Perſon, who in reſpect of any publick Office or Employ- 

e to for- ment is or ſhall be intitled or intruſted to make, ingroſs or write any 
eit hisPlace, 3 ; 

25 well as to Records, Deeds, Inſtruments or Writings by this Act charged to pay 

be liable to a a Duty as aforeſaid, ſhall be guilty of any Fraud or Practice to deceive 

Penalty, „ their Majeſties of any Duty by this Act payable, by making, ingroſſ- 

Ling or writing any ſuch Record, Deed, Inſtrument or Writing, or 

* cauſing the ſame to be made, ingroſſed or written, upon Vellum, 

* Parchment or Paper not marked and ſtamped according to this Act, 

or upon which there ſhall not be ſome Mark or Stamp reſembling 

5 „„ 5 „ 


z 1 2 


« the fame, or upon Vellum, Parchment or Paper marked or ſtamped with 


any Maik or Stamp which he thall know to be counterfeited, or by in- 


« groſſing or writing any ſuch Deed, Inſtrument or other Writing upon 
« Vellum, Parchment or Paper that ſhall be marked or ſtamped “ for a#* Page 6 11 
« lower Duty as aforeſaid, that then every ſuch Clerk, Officer or Perſon 
« guilty of any ſuch Fraud or Practice, and being thereof lawfully con- 
« yicted, ſhall over and above the Penalty aforeſaid forfeit his Office, Place 
« or Employment reſpectively, and be diſabled to hold or enjoy the ſame 
« for the future.” | „ | 
By the fame par. it is enacted, That if any Attorney belonging to AnAttorney 
« any Court whatſoever ſhall be guilty of any ſuch Fraud or Practice as to bediſabled 


v aforeſaid, and be convicted thereof, he ſhall over and above the Penalty pra al 
5 a8 


« aforeſaid be diſabled for the ſutur e to practiſe as an Attorney.” to be liable 


| | | ED . toa Penalty, 

6. But by the 1 Ann. ſt. 2. c. 22, par. 4. it is enacted, That no Of- An et” 
“ ficer ſhall be ſubject to any the Penalties, Forfeitures, Diſabilities or incurs no 
<« Tncapacities in this or any of the former Acts for impoſing any Stamp Penalty for 
40 1 8 FS, 

Duties mentioned, for writing or cauſing to be written any of the Mat- Bot Un. 
* ters or Things liable to Stamp Duties in any Book or Roll without any ſtamped, 
Marks or Stamps thereon, which ſhall have been firſt ſhewn to andwith Leave 
« figned by the Commiſſioners for managing the Stamp Duties, oref the Com- 
„any three or more of them, or ſome Officer or Officers by them or the miſſoners. 


major Part of them for that Purpoſe authorized and impowered, to ſig- 


© nify his or their Leave or Approbation, that the Matters or Things to 


abe written in ſuch Book or Roll may be therein written without any 


« Marks or Stamps thereon, ſo as the Perſon or Perſons having the Cuſtody 


of ſuch Book or Roll do from Time to Time, when and as often as he 


or they ſhall be thereto required, permit the faid Commiſſioners or any 
of them, or any Officer or Agent, by them or the major Part of them 
« for that Purpoſe appointed, to inſpe& and view ſuch Book or Roll, and 


do alſo from Time to Time, when and as often as he or they ſhall be thereto 


required by the ſaid Commiſſioners or the major Part of them, or any 


other by them or the major Part of them authorized, pay unto the Re- 


« ceiver General for the Time being of the ſaid Duties, or ſuch other Of- 
«* ficer or Perſon as the ſaid Commiſſioners or the major Part of them ſhall 

« appoint to receive the ſame, all ſuch Sum or Sums of Money, which ac- 
** cording to the true Intent and Meaning of the ſaid Acts or any of them 
*« ought to be paid, inreſpe of all and every ſuch Matters and Things as 

„ ſhall be written in ſuch Book or Roll, any Thing herein or in any of the 

** ſaid former Acts contained to the contrary thereof notwithſtanding.” 


7. By the g Ann. c. 23. par. 17. it is enacted, That if any Officer of AnOffer of 


the Cuſtoms 


_ * the Cuſtoms ſhall ſign any Certificate or Debenture for drawing back . forfeit 0 
* any Cuſtoms or Duties, not appearing to have been duly ſtamped ac- pounds aad 


„ cording to Law, every ſuch Officer ſo offending ſhall for every ſuch his Office. 
*« Offence forteit the Sam of ten Pounds together with full Coſts of Suit; 
and every ſuch Officer of the Cuſtoms offending herein, and being con- 


victed of ſuch Offence, ſhall over and beſides the Penalty or Forfeiture 


as aforeſaid forfeit and loſe his Office or Employment, and be incapable 


to hold the ſame.” | 
A Steward 


8. By the 10 Ann. c. 19. par. 105. it is enacted, That if any Stew- 


to forfeit ten 


ard or other Officer, or his Deputy, ſhall write or 1ngroſs, or cauſe to pounds and 
be written or ingroſſed, or ſign, any of the reſpective Matters and his Offce. 
«© Things by this Act charged, before the Vellum, Parchment or Paper 
* whereupon the ſame ſhall be reſpectively ingroſſed or written ſhall ap- 
*« pear to have been duly ſtamped or marked as aforefaid, he ſhall forfeit 
« the Sum of ten Pounds together with ſull Coſts of Suit, and fuch Stew- 
| | | © ard, 
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LET: AM 32: 1 
« ard, or other Officer, or his Deputy, offending herein, and being convict- 
« ed of any ſuch Offence, ſhall over and beſides the Forfeiture or Penalty 


« aforeſaid forfeit and loſe his Office and Employment, and be incapable to 
hold the ſame.” DR] 5 | 


*Pageci2 3. To the Inſtrument or Thing fo ingrofſed or written. 


'No laſtru- 9. By the 5 V. & M. c. 21. par. 11. it is enacted, That if any Deed, 
ment written“ Inſtrument or Writing, by this Act charged with the Payment of a Duty 
on unſtamp- cc 

ed Paper to 


nalty of five cc 
Pounds is 


paid, 


f. 2. Employment is or ſhall be intitled to the making writing or ingroſſing the 
F "9" ſame, is only in that of the ꝙ & 10 W. 3. c. 25. 33 5 


. 71. 12 A. ſt. 2. c. z. I 8. 30 G. 2. c. 19. ſ. 28. 


Ld. Raym. 11. Upon a Trial at Bar of an Information in the Nature of a uo War- 
1445. - ranto an Infirument ſtamped with one Stamp was offered in Evidence, pur- 
er v args, orting to be the Admiſſion of five Perſons upon the nineteenth of Decem- 
| | 26 one thouſand ſeven hundred and twenty-one, amongſt whom the De- 
fendant was the third Perton named. Raymond Ch. J. and Forteſcue and 
Reynolds J. were of Opinion, that the Inſttument ought not to be read; 
for that it not quite void for Uncertainty it could be only good for the 
Admiſſion of the Perſon firſt named. Then four Pieces of Parchment 
all duly ftamped, which purported to be the ſeveral Admiſſions of the 
four Perſons laſt named on the ſaid nineteenth Day of December, were 
offered in Evidence: But it being proved by the Witneſs producing 
them, that they were not ſtamped till two Months after the ſaid Day, 
the ſame three Judges were of Opinion, that as theſe. Parchments were 
not ſtamped at the Time of the Admiſſion, they could not be given in 


8 FCC 8. 

Evidence, becauſe no Certiſicate of the Payment of the Penalties was pro- 
duced. ** | | „ | . 
12. But where the Penalty has been paid, and a Receipt for the Pay- 
ment thereof is produced, an inſtrument is good and available in all 
Courts although it were not ſtamped at the lime it was executed; for 
the Deſign of the feveral Statutes is only to prevent Frauds in the Stamp 
Duties. | | | 

* 13. Upon a Writ of Error it appeared from a Bill of Exceptions, that page 61 3 
a Patent which had been given in Evidence was not ſtamped at the Time itgt, 624. 
was ſealed: And the Queſtion was, whether the Patent ought to have been Rex v. the 
admitted as Evidence? The whole Court were of Opinion, that being Eiſhop ot 
ſtamped at the Time of the Trial it was admiſſible Evidence; for that the t. 
Intention of the Stamp Ads is not to make unſtaniped Deeds abſolutely void, 
but to add a Penalty, which has in the preſent Caſe been paid, for enforc- 
ing the Payment of the Stamp Duties. | | 2 

14. A Motion was made to ſet aſide a Verdict becauſe a Diſtringas was 8 Mod. 226 
not ſtamped at the Time of the Trial; but the Solicitor having taken Care Anon. 
to get it ſtamped before the Poftea was brought in, no Rule was made; dr. 575. 
And by the Court; as the Diſtringas is now ſtamped, we cannot take No- 
tice whether it were ſo or not at the Aſſize; and if it were not, Advantage 
| Jhould have been then taken of the Defect. | | 
15. From the Words of the ſeveral Statutes and from thoſe Caſes it ap- An Inden- 
pears, that nothing more is in the general intended than to make unſtampedtute of Ap- 
Inſtruments void to certain Purpotes ; but by the 8 A. c. 9. par. 39. it is en- 1338 
acted, That all Indentures of Apprenticeſhip, wherein ſhall not be truly — 18 
* inſerted or written the full Sum and Sums of Money received, or in any void. 
* wiſe directly or indirectly given, paid, ſecured or contracted for, with or 
in relation to any Clerk, Apprentice or Servant, or whereupon the Duties 
„ payable by this Act ſhall not be paid oi lawfully tendered, or which ſhall 
not be ſtamped or lawfully tendered to be ftawped, ſhall be void, and 
not available in any Court or Place to any Purpole whatſoever.” 

16. And by par. 43. it is enacted, That no Indenture, required by this 
Act to be ſtamped, ſhall be given in Evidence in any Suit brought by a 
„Party thereunto, unleſs the Party, on whoſe Behalf it is intended to be 
given in Evidence, do firſt make Oath, that to the beſt of his Knowledge 
the Sum therein mentioned was all that was directly or. indirectly given or 
* contraCted for, in reſpect of ſuch Clerk, Apprentice or Servant, to or for 
* the Benefit of the Maſter or Miſtreſs, with whom ſuch Clerk, Apprentice 
or Servant was placed.” | 8 | 

17. An Apprentice had ſerved three Years: but the Maiter had never gtr, ,,.. 


paid the Duty of Sixpence in the Pound for the Money received with him. The Inhabi- 


This Caſe being referred to Forteſcue J. who went the Circuit, he was of tants ot Cu- 


renden v.the - 


Opinion, that as fix Months Time was given for the Maſter to pay the Duty ER 

in, a Settlement was during that Time gained which could not afterwards = | Z 2779 Y 
be defeated ; and the Seſſions held it to be a Settlement. Upon removing : 
the Order of Seſſions it was quaſhed ; and by the Court: this would be 

making the Indenture good to one Purpoſe, when by the 8 of Ann. c. . it 

is declared, that ſuch Indenture ſhall not be good to any Purpoſe whatſo- 

ever; and the poſitive Words of an Act of Parliament, however hard the 

Caſe is, are not to be broke through, | 
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O) Df Regulations fo preventing Frauds to 
the Pꝛejudice of the Stamp Duties. 


1. NS many of the Stamp Duties were at firſt impoſed for a Time the 

Regulations concerning them were of Courſe temporary : But as 

the different Acts of Parliament, by which thoſe Duties were impoſed, have 

been all made perpetual, or are fo continued as to be at this Day in Force, 
it may once for all be obſerved, that the Regulation do ſtill ſubſiſt. 


#Page 614 * 1. By writing a ſecond Matter liable to a Stamp Duty upon Vellum, 
| Parchment or Paper which has not been a ſecond Time duly 


ſtamped, 


Penalty for 2. By the 1 An. ff, 2. c. 22. par. 2. it is enacted, That if any Perſon 
fraudulently © gr Perſons ſhall write or ingroſs, or cauſe to be written or ingroſſed, 
2 either the Whole or any Part of any Writ, Mandate, Bond, Affidavit or 
ehe hi A „other Writing, Matter or Thing whatſoever, in reſpect whereof any 
cc 7 | 7 | 2 | 

cond Mat- Duty is payable by any of the Acts for impoſing Stamp Duties, on the 
ter liable to- Whole or any Part of any Piece of Vellum, Parchment or Paper, where- 
8 on there ſhall have been before written any other Writ, Mandate, Bond, 
Duty. 4 Affidavit, or other Writing, Matter or Thing, in reſped whereof any 
Duty was payable by any of the ſaid Acts, before ſuch Vellum, Parch- 

* ment or Paper ſhall ha ve been again marked or ſtamped according to the 

* ſaid Acts; or ſhall fraudulently eraſe or ſcrape out, or cauſe to be eraſed 

or ſcraped out, the Name or Names of any Perſon or Perſons, or any 

« Sum, Row or other Thing written in ſuch Writ, Mandate, Bond, Affi- 

„ davit, or other Writing, Matter or Thing as aforeſaid, or ſhall frau- 

« dulently cut, tear or get off any Mark or Stamp from any Piece of Vel- 

lum, Parchment or Paper, or any Part thereof, with Intent to uſe ſuch 

* Mark or Stamp for any other Writing, Matter or Thing, in reſpect 

« whereof any Duty ſhall be payable by Virtue of any of the ſaid Acts, 

that then, ſo often, and in every ſuch Caſe, every Perſon fo offending in 

* any of the Particulars before mentioned fhall for every ſuch Offence for- 

<< feit the Sum of twenty Pounds with full Coſts of Suit. | 

The Aſſign- 3. But by the 4 Ann. c. 16. par. 20. it is enacted, ** Fhat a Sheriff or 
w__y * other Officer, at the Requeſt and Coſts of the Plaintiff in the Action or 


need not be his Attorney, ſhall aſſign a Bail Bond or other Security taken by ſuch 


famped at Sheriff or Officer from the Bail to the Plaintiff in the Action, by endorſing 
ehe Time of the ſame, and atteſting it under his Hand and Seal in the Preſence of two 
— the « credible Witneſſes, which may be done without any Stamp. - 


But it muſt 4. It is provided however by the fame hs: „That the Aſſignment ſo 
before an 4 endorſed muſt be duly ſtamped, before any Action is brought upon the 


Action is | 66 Bail Bond. 


brought 


upon the 
Bail Bond. 


Several Mat- 5. By the 12 A. c. 9. par. 24. it is enacted, . That where any more than 
ters Written (( one of any the Matters or Things hereby charged with any Stamp Duty 


add Bo, ſhall be ingroſſed, written, entered or regiſtered upon one Piece of Vel- 


Parchment lum, Parchment or Paper, the faid reſpective Duties hereby granted ſhall. 


or Paper to © be and hereby are charged upon every one of ſuch Matters or Things re- 
be charged 6 ſpeQively.” 5 e . 15 SE "PET 


ſeverally. 


6. A 


7 $ T mm 25 
* 6. A Warrant of Attorney for entering up Judgment was written upon *Page6t5 
a Sheet of Paper, which likewiſe contained a Bond and had only one Salk. 612. 
Stamp; whereas by the Statutes impoſing N Duties it ought to have Anon. * 


had two. Judgment having been entered up by Virtue of this Warrant, the“ 
Court was moved that the Judgment and Execution thereupon might be ſet 
aſide: But by the Court: there may be Reaſon to reſuſe ſuch Warrant of 


Attorney in Evidence, but there is none to hold it void; for there is no- 
thing in either of the Stamp Acts which makes it ſo. | 


7. This, which is an anonymous Caſe, is very ſhortly reported; and 


there was probably ſome other Reaſon for the Judgment; for that men- 


tioned by the Reporter is ſo inconcluſive, that the Judgment of the 
Court cannot be 3 to have been thereupon ſounded. It is not eaſy 
to conceive a Caſe, wherein ſuch Warrant of Attorney could have been of- 


fered in Evidence: But to allow the Poſſibility of ſuch a Caſe, if the Court 


would have been of Opinion, that it would not have been admiſſible Evi- 
dence, the Judgment entered up upon it ſeems to be bad; for in the Clauſe 
of the 5 C6 of V. & M. c. 21. and of the ꝙ & 10 V. 3. c. 25. in which it 
is enacted, that no Deed, Inſtrument or Writing ſhall be pleaded or given in 
Evidence in any Court, until the Vellum, Parchment or Paper, on which 
ſuch Deed, Inſtrument or Writing ſhall be written or made, ſhall be marked 
or flamped with a lawful Mark or Stamp, it is added, or be admitted in any 


Court to be good, uſeful or available in Law or Equity. 


8. By the 1 Ann. ft. 2. c. 22. par. 5. it is enacted, © That all Writings Penalty for 
% Matters and Things, in reſpect whereof any Stamp Duties ſhall be pay- not writing 


able, ſhall be written in ſuch Manner, that ſome Part thereof ſhall be Part of the 
| Matter upon 


upon or as near as conveniently can be to the Stamps or Marks, which or near to 


* ſhall in Purſuance of any Act of Parliament be placed upon the Vellum, the Stamps. 


*« Parchment or Paper whereupon the ſame ſhall be written or nd, 
<< upon Pain that the Perſon, who ſhall write or ingroſs, or cauſe to be 
« written or ingroſſed, any ſuch Writing, Matter or Thing contrary to the 


Tenor and true Meaning hereof, ſhall for every ſuch Offence forfeit the 
_ * Sum of Ten Pounds with full Coſts of Suit.“ = 


2. In the Manner of writing certain Matters. 


9. By the 5 W. M. c. 21. par. 15. it is enacted, 'That to the End Records, 
« their Majeſties may not be defrauded of any of the Duties hereby granted, Deeds and 
all Records, Writs, Pleadings and other Proceedings in Courts of Law y * 
„and Equity, and all Deeds, Inſtruments and Writings whatſoever hereby groſſed and 


charged, ſhall be ingroſſed and written in ſuch Manner as they have written as 


been uſually accuſtomed to be written or are now written“ they uſually 


have been. 


10 In the 9 & 10 W. z. c. 25. par. 64. there is a Clauſe to the ſame 
Effect. : f e 5 


ED In legal Proceedings. | N e 


11. By the 5 V. M. c. 21. par. 4. for the preventing of Al com- Venatiy 


mitted by arreſting Perſons without any Writ or legal Proceſs. to juſtify upon a. 5 8 
rk, not 


entering tbe 


the ſame, by Means whereof the Duty hereby given to the Crown upon 
ſuch Proceſs will be loſt, it is enacted. That every Officer or Clerk ꝓime or 


belonging to the Court of King's Bench, Common Pleas or Exche- ſigning a 


quer, who ſhall ſign any Writ or Proceſs before Judgment to arreſt any Writ or Pro- 


« Perſon or Perſons thereupon, ſhall at the Signing thereof ſet down ceſs. 
5 . | % upon 
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page 616 * upon ſuch Writ or Proceſs the Day and Year of ſigning the ſame, 
Which ſhall be entered upon the Remembrance, or in the Book where 
the Abſtract of ſuch Writ or Proceſs ſhall be entered, upon Pain to for- 
s ſeit the Sum of Ten Pounds for every Offence or Neglect of ſuch Officer 
or Clerk aforeſaid.” _ ED | 3 
12. In the 9 & 10 . 3. c. 25. par. 42. there is a Clauſe to the ſame 
Effect. 5 IE 3 | 
Penalty 13. By the 6 G. . c. 21. par. 53. after reciting, that many Under She- 
upon 2 She- ict and other Perſons acting as ſuch do make and deliver out Blank War- 
riff deliver- os The | | . : x 
ingouta Tants to Attornies, Bailiffs and others, for the arreſting and taking of Per- 
Warrant ſons into Cuſtody upon mean Proceſs, without having any Writ or other 
without hav-Jega] Proceſs in their Cuſtody to juſtiſy the ſame, whereby his Majefties 
in hi 5 Duties are greatly leſſened and his Subjects aggrieved, it is enacted, That 
dy. * * if any High Sheriff, Under Sheriff, or his or their Deputy or Deputies, 
| e their Clerks or Agents ſhall make or cauſe to be made or delivered out 
to any Perſon or Perſons whomſoever any Warrant or Warrants, either | 
( Blank or filled up in part or in all, before they or ſome of them ſhall atu- 

ally have in their Cuſtody the reſpective Writs upon which tuch War- 
 * rants ſhouldand ought to iſſue, that then the ſeveral Perſons fo offend- 
* ing, and every of them, ſhall forfeit the Sum of Ten Pounds for every 

| „ ſuch Offence.” | VV | 
Penalty 14. By par. 54. after reciting, that by one Statute made in the fifth Year 
8 of the Reign of King William and Queen Mary for granting to their Ma- 

ting down jeſties ſeveral Duties upon Stamped Vellum, Parchment and Paper, and by 
upon a another made in the ninth Year of his ſaid Majeſty's Reign for granting to 
Warrant the his Majeſty his Heirs and Succeſſors further Duties upon Stamped Vellum, 
3 Parchment and Paper, it was inter alia enacted, That every Officer or 
out. Clerk belonging to the Court of King's Bench, Common Pleas or Exchequer, 
who ſhould ſign any Writ before Judgment to arreſt any Perſon or Perſons 
thereupon, ſhould at the ſigning thereof ſet down upon ſuch Writ or Pro- 
ceſs the Day and Year of his ſigning the fame, under the Forfeiture of Ten 
Pounds for every ſuch Offence or Neglect, it is for the better preventing 
the Offence aforeſaid enacted, That every Warrant, to be made out or 
e iſſued upon any ſuch Writ or Writs, ſhall have the ſame Day and Year 
« plainly and diſtinctiy ſet down thereon as ſhall be ſo ſet down upon the 
'& Writ itſelf, under the Forfeiture of Ten Pounds for every ſuch Neglect 

* or Omiſſion, to be paid by the Perſon who ſhall write, fill up, or deliver 

| —A Warn ĩ˙Ü c hos VVV 
penalty for 15. By the 9 C10 , 3 c. 25 par: 33. it is enacted, © That when 
not filing © Common Bail is to be filed in any Court whatſoever, or an Appearance is 
8 to be upon ſuch Common Bail, the Defendant ſhall caute ſuch Appear- 
Ae us e ance or Common Bail to be entered or filed, within eight Days after the 
* Day upon which the Proceſs on which the Defendant is arreſted ſhall be 
© returnable, upon Penalty of five Pounds to be paid to the Plaintiff, for 
* which the Court ſhall immediately award Judgment, whereupon the 
| © Plaintiff may take out Execution. ET TOS) age | 
Str. 737. 16. Upon Debate it was holden that an abſolute Rule ſhould be made in 
„ the firſt Inſtance for Judgment for five Pounds, for not having filed Com- 
nion Bail according to theg & 10 W. 3. c. 25. the Words of the Statute 
being, that the Court ſhall immediately award judgment, whereupon the 

Plaintiff may take out Execution, ED 

penalty 17. By the 1 Ann. fl. 2. C. 22. par. x. for the Prevention of ſeveral Frauds, 
upon an whereby her Majeſty's Duties by the ſeveral Acts of Parliament in that 
Officer or Behalf made impoſed on ſtamped Vellum, Parchment and Paper ha ve been 
Attorney ia yery much leſſened, it is enacted, That if any Clerk, Officer, Attorney, 
_ certalnCales, Solicitor or other Perſon, to whom it ſhall appertain, or who ſhall be 
„ employed or intruſted, to enter or file any Action, Plaint, Bail, Ap- 
| | 1 e | pearance, 


| Rs T 8. 

« pearance, Admiſſion or other Matter or Thing, in reſpect whereof any 
« Duty ſhall be payable by Virtue of the ſaid Acts or any of them, ſhall 
« negle& to enter, file or record the ſame, as by Law the ſame ought | 
% do be entered, filed or recorded, within the Space of four Months“ Page 61 
after ſuch Clerk, Officer, Attorney, Solicitor or other Perſon thall have 
« received any Money, for or in reſpect of the entering, filing or record- 
ing of any ſuch Action, Plaint, Bail, Appearance, Admiflion, or other 
« Matter or Thing, or ſhall have promiſed or undertaken to enter, file or 
« record the ſame ; or ſhall neglect to enter, file or record any ſuch Ac- 
« tion, Plaint, Bail, Appearance, or other Matter or Thing, betore any 
« ſubſequent, further or other Proceeding, Matter or Thing in, upon or 
« relating to the ſame ſhall be had, entered, filed or recorded; or if any 
Clerk, Officer, Attorney, Solicitor, or other Perſon or Perſons ſhall 
« tranſa&, enter, record or file any ſuch Suit or other Proceeding, Matter 
« or Thing ſubſequent and relating to ſuch Action, Plaint or Appearance, 
« before the ſame ſhall have been duly entered, filed or recorded, that 
« then every ſuch Clerk, Officer, Attorney, Solicitor or other Perſon, ſo 
« neglecting or offending, ſhall for every ſuch Offence or Neglect forfeit 
« the Sum of twenty Pounds with full Coſts of Suit.“ | 

18. But by the ſame par. it is provided, That nothing in this Act 
contained ſhall extend, or be conſtrued to extend, to oblige or compel 
„any Clerk, Officer or other Perſon to enter or file an Appearance, where 
% Judgment is entered by Confeſſion, any Thing therein contained to the 
« contrary notwithſtanding.” _ | | | 

19. By par. 3. it is enacted, © That every Perſon, who ſhall in any Suit AForfeitore 
« or Information, commenced or brought upon in Purſnance of this Act, and Diſabi- 
be convicted of any Offences herein before mentioned, ſhall likewiſe ue _—_ 
* incur the Forfeitures and Diſabilities which ſuch Offender would have red by an 
incurred, if he had been convicted of writing contrary to the Acts im- Officer or 
poſing Stamp Duties, or any of them, the Entry of any Plaint or Action, Attorney in 
„or any Writ, Bond, or other Writing, Matter or Thing on Vellum, ſuch Cates. 
„ Parchment or Paper not marked or ſtamped according to the ſaid Acts, 
nor having any Stamp or Mark thereon reſembling any of the Marks or 
« Stamps in the ſaid Acts or any of them mentioned.” | | | 
20. By the 6G. 1. c. 21. par. 56. it is enacted, ** That all Pains, Pe- The Penal- 
| * nalties and Proviſions given and laid on by this Act, and by an Act ties inflicted 
« paſſed in the firſt Year of the Reign of her late Majeſty Queen Anne, i 4": 


" FS > + Fs - Bl 


* intituled, An Act for preventing Frauds in her Majeſty's Duties upon tended to 
* Rlamped Vellum, Parchment and Paper, for the Puniſhment and Preven- the like 
* tionof ſuch Frauds and Omiſſions as are herein and therein mentioned or Frauds a- 
intended, relating to the Duties then in Being, ſhall extend, and be faut lub- 

* conſtrued to exterd, to the like Frauds and Omiſſions, relating to any 1 
Hof his Majeſty's other Stamp Duties, impoſed or laid on ſince the making 
** of the faid laſt mentioned Act.“ | 

21, But by the 5 Ann, c. 19. %. 29. After reciting, that by reaſon of the The Attor- 
doubtful Wording of the Statute made in the firſt Year of her Majeſty's e Cn 
Reign, intituled, An Ad for preventing Frauds in her Majeſly's Duties js not 1 
upon ſlamped Vellum, Parchment and Paper, the Attornies and Clerks of to any Pe- 
the ſeveral Courts of Record at Weſiminſter may be in Danger of incur- nalty or Diſ- 
ring the Penalties, Forfeitures and Diſabilities, mentioned in the ſaid Act Ry; 5 
and other former Acts relating to the ſaid Duties, by reaſon of their pro- Neglect of 
ceeding in any Actions or Suits in any of the ſaid Courts, before the At- the Attor- 
torney or Clerk of the adverſe. Party hath entered, filed or recorded ſuch neyor Clerk 
Bail, Appearance, or other Matter or Thing, as he or they ought to of the other 
| have entered, filed or recorded in the ſaid reſpectixe Courts, it is for the ty. 
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explaining thereof enacted, That no Perfon or Perfons ſhall forfeit, incur 
% or be proſecuted for any Penalty, Forfeiture or Diſability mentioned in 
© the ſaid Act, for or by Reaſon of his or their having tranſacted, entered, 

*Page618** recorded or filed any further or other Proceeding, * Matter or Thing, 
s ſabſequent or relating to any Action, Plaint, Bail or Appearance, which 
e by any other Perſon or Perſons ought to have been entered, filed or 
recorded in any of the faid Courts, before the ſame hath been or ſhall be 
« duly entered, filed or recorded, any Thing in the ſaid ſeveral Acts or 
* any of them or in the preſent AQt to the contrary thereof in any wiſe 
* notwithſtanding.” | | . | | 


4. In News-Papers, Almanacks and Pamphlets. 


The Paper 22. By the 10 Ann. c. 19. par. 104. it is enacted, That all Paper, 
for printing upon which any News Paper or Pamphlet ſhall be printed, the Paper 
a News Pac « to be uſed in printing Pamphlets exceeding one Sheet of Paper only ex- 
Peg ** cepted, ſhall before ſuck Printing be brought to the head Office for 


be ſtamped 4 8 | 
before it is ſtamping or marking Vellum, Parchment or Paper, and the Commiſli- 


_ uſed. <*« oners for managing the Stamp Duties by themſelves, or by their Officers 


employed under them, ſhall and they are hereby impowered and re- 
** quired, forthwith upon Demand to them made by any Perſon or Per- 
* ſons, to ſtamp or mark any Quantities or Parcels of Paper, he or they 
„paying to the Receiver General of the Stamp Duties for the Time be- 
ing, or to his Deputy or Clerk, for the Uſe of her Majeſty her Heirs 
* and Succeſſors, the reſpective Duties payable for the ſame by this 
«cc AR.” PD 5 8 | 
Penalty for 23. By par. 105. it is enacted, That if any Perſon or Corporation 
printing or © ſhall print any News Paper or Pamphlet, Pamphlets exceeding one 


_ felling an « Sheet only excepted, or fell, utter or expoſe to Sale any ſuch News 


— Paper or Pamphlet, before the Paper whereupon the fame ſhall be re- 
«« ſpectively printed ſhall appear to have been duly ſtamped or marked, 
« then every ſuch Perſon or Corporation ſo offending ſhall for every ſuch 
«« Offence. torfeit the Sum of ten Pounds, together with full Coſts of 
„Suit.“ „%%% ᷑ P F 
penalty for 24. By par. 118. it is enacted, That all and every Perſon and Per- 
not paying ** ſons, who ſhall print or publiſh any Advertiſement, ſhall, within the 
the Duties Space of thirty Days after the Printing or Publication of ſuch Advertiſe- 
_— « ment, pay the Duty or Duties thereon hereby charged to the reſpective 
„ Perſons to whom the fame are hereby appointed to be paid, and in De- 
e fault of ſuch Payment within the Time herein before for that Purpoſe 
limited, the Printer or Publiſher of every ſuch Advertiſement ſhall be 
liable to pay treble the Duties before by this AQ chargeable thereupon, 
* to be recovered with full Coſts of Suit.“ — „ 
Proviſion for 25. By the 5 G. 3. c. 46. par. 10. after reciting, that whereas the 
ſecurirg the- Pi inters and Publiſhers only are liable to the Duties impoſed upon Ad- 


Duties on 4 vertiſements, whereby great Loſſes happen to the Revenue, it is enacted. 


Advertiſe- 


LT „That neither the Commiſſioners of the Stamp Duties, nor any Officer 


« for diſtributing Stamps, ſhall deliver any ſtamped Paper for printing any 
Pamphlet, or any publick News, Intelligence or Occurrences, to be 
% contained in one Sheet or any leſſer Piece of Paper, unleſs the Perſon 
« applying firſt give Security for Payment of the Duties for the Advertiſe- 
| * ments which ſhall be printed thereupon.” | N 3 

What Books 26. By the 10 A. c. 19. par. 175. it is for the better aſcertaining her 
are to be Majeſty's Duties upon Calendars and Almanacks enacted, That all 


deemed Al-« Books and Pamphlets, ſerving chiefly to the Purpoſe of an Almanack, 


manacks. 44 by whatſoever Name or Names entitled or deſcribed, ſhall be charged 


„ with 
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hereby charged upon Pamphlets containing more than one Sheet of A priated 


« Weſtminſter, or within the Limits of the weekly Bills of Mortality, ed at the 


E contained therein, and the Duty hereby charged thereon, ſhall be re- 


and the Duty hereby charged thereon, in a Book to be by him kept 


tor, who ſhall thereupon give a Receipt for the ſame on ſuch printed 
e than one Sheet of Paper ſhall be printed or publiſhed, and the Duty not entering 


* regiſtered, and one Copy thereof ſtamped where required ſo to be, Pamphlet at 
_ © within the reſpective Times herein before for thoſe ſeveral Purpoſes the Stamp 


Perſon notwithſtanding the ſaid Act may freely print and publiſh the 


1 33 Books in the Authors or Purchaſers of ſuch Copies, or in any 


« withſtanding : And the Printer and Publiſher of ſuch Pamphlet, and 


Suit. e 


or expoſe to Sale any ſuch Pamphlet, without the true reſpective Name ſelling a 


1 W 
„with the Duties impoſed by an Act in that Caſe made in the firſt Seſſion 
« of this preſent Parliament, but not with any of the Duties charged by 


« this Act on Pamphlets or other printed Papers.“ | 
* By par. 111. it is, for the better collecting and ſecuring the Duties*Page 619 


Paper, enacted, That one printed Copy of every ſuch Pamphler, $997 11. 


« which ſhall be printed or publiſhed within the Cities of London 1 


« ſhall within the Space of fix Days after the printing thereof be Stamp Of- 
« brought to the Head Office for marking or ſtamping Vellum, Parch- fice. 
« ment or Paper; and the Title thereof with the Number of Sheets 


« giſtered or entered in a Book there to be kept for that Purpoſe, which 
" Buty ſhall be thereupon paid to the Receiver General of the Stamp Du- 
« ties or his Deputy or Clerk, who ſhall thereupon forthwith give a 
« Receipt for the ſame on ſuch printed Copy, or the ſame ſhall be ſtamped 
&« to denote the Payment of the Duty hereby charged on ſuch Pamphlet: 
„And that one printed Copy of every ſuch Pamphlet as laſt mentioned, 
« which ſhall be printed or publiſhed in any Part of Great Britain, not 
« being within the Limits laſt before mentioned, ſhall within the Space 
« of fourteen Days after the printing thereof be brought to ſome Head 
Collector of the Stamp Duties, who is hereby required forthwith to 
« enter the Title thereof with the Number of Sheets contained therein, 


« for that Purpoſe, which Duty ſhall be thereupon paid to ſuch Collec- 


« Copy.” | | 
28. By par. 112. it is enacted, That if any Pamphlet containing more penalty for 


« hereby charged thereon ſhall not be duly paid, and the Title thereofy prides 


limited, that then the Author, Printer, Publiſher, and all other Perſons Office. 
* concerned in or about the Printing or Publiſhing of ſuch Pamphlet, 
«© ſhall loſe all Property therein, and in every Copy thereof, although the 
« Title thereto were regiſtered in the Book of the Stationers in London, 
according to the late Act of Parliament made in that Behalf, fo as any 


© ſame, paying the Duty payable in reſpect thereof by virtue of this AQ, 
« without being liable to any Action, Proſecution or Penalty for ſo doing; 
any Thing in the ſaid Act of Parliament, for veſting the Copies of 


y-Law contained, or any Cuſtom or other Thing to, the contrary not- 


* every other Perſon concerned in the Printing or Publiſhing thereof, 
* ſhall in ſuch Caſes forfeit the Sum of twenty Pounds with full Coſts of 
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29. By par. 113. it is enacted, That no Perſon whatſoever ſhall ſell Penalty for 
or Names, and the Place or Places of Abode of ſome known Perſon or e 8 
% Perſons, by and for whom the fame was really and truly printed or pub- nue Name 
* liſhed, written or printed thereupon, upon Pain that every Perſon of- of the Prin- 
* fending herein ſhall for every ſuch Offence forfeit the Sum of twenty ter or Pub- 
Pounds with full Coſts of Suit.” licher. 


6. In 


a. SL 


111 I © 
s. In the Money or other Conſideration given with an Apprentice. 


Penalty for 30. By the 8 Ann. c. 9. par. 35. it is enacted, © That the full Sum or 
- "OK — hel Sums of Money received, or in any wiſe directly or indirectly given, 
| 8 paid, agreed or contracted for, with or in relation to any Clerk, Ap. 
an Appren- prentice or Servant, which ſhall be within the Kingdom of Great 
tice in an Britain put or placed to with any Maſter or Miſtrefs to learn any 
Indenture. * Profeſſion, Trade or Employment, ſhall be truly inferted and written 
*PageÞ20« jn Words at length in ſome Indenture or other Writing, which ſhall 
contain the Covenants, Articles, Contracts or Agreements relating to the 
Service of ſuch Clerk, Apprentice or Servant as aforeſaid, and ſhall 
„bear Date upon the Day of the Signing, Sealing or other Execution of 

the ſame, upon Pain that every Maſter or Miſtreſs, to or with whom 

* or to whoſe Uſe any Sum of Money whatſoever ſhall be given, paid, 
* ſecured or contracted for, in reſpect of any ſuch Clerk, Apprentice or 
Servant, which ſhall not be truly and fully fo inſerted and ſpecified in 
ſome ſuch Indenture or other Writing, ſhall for every ſuch Offence for- 
« feit double the Sum fo given, paid, ſecured or contracted for; the one 
« Moiety of which Forfeiture ſhall be to her Majeſty, her Heirs and Suc- 
«* cefſors, and the other Moiety to any Perſon or Perſons, who ſhall inform 
and ſue for the ſame by Action of Debt, Bill, Plaint or Information in 
any Court of Record at Weſtminſter, or in the Exchequer of Scotland, 
* at any Time after the executing, making or figning of any ſuch Inden- 
* ture or Writing, or making any ſuch Contract or Agreement, and within 
* one Year after the Time limited or appointed for the Service of ſuch 
Clerk, Apprentice or Servant to or with ſuch Maſter or Miſtreſs ſhall be 

1 expired.” . Yo Ye 5 

An Appren- 4 By par. 39. it is enacted, That all Indentures or Writings as 
tice where « aforeſaid, wherein ſliall not truly be inſerted and written the full Sum 
* . 3“ and Sums of Money received, or in any wiſe directly or indirectly given, 
incapacitat- paid, ſecured or contracted for, with or in Relation to ſuch Clerk, Ap- 
ed from ex- prentice or Servant as aforeſaid, or whereupon the Duties payable by 
erciſing tbe this Act ſhall not be duly paid or lawfully tendered, or which ſhall not 
Trade. 4 he ſtamped or lawfully tendered to be ſtamped according to the Tenor 
„and true Meaning of this AQ, within the reſpective Times herein for 
++ that Purpoſe ſeverally and reſpectively limited, ſhall be void and not 
* available in any Court or Place or to any Purpoſe whatſoever ; and the 
„Clerk, Apprentice or Servant, whom the fame thall concern or relate to, 
„ ſhall in ſuch Caſe be u'terly incapable of being free of any City, Town, 
„Corporation or Company, and of following or exerciſing the intended 

„ Proteflion, 'I'rade or Employment, any Charter, Cuſtom or By-Law to 
* the contrary notwithſtanding” — | | | 
No Inden- 32. By par. 45. it is enacted, © That no Indenture or Writing, required 
ture of Ap. « by this Act to be ſtamped, ſhall be given or admitted in Evidence in any 
n Suit to be brought by any of the Parties thereunto, unleſs the Party, 
oF Exi- in whoſe Behalf the ſame ſhall be given or admitted in Evidence, do 
dence for a ©* firſt make Oath, that to the beſt of his or her Knowledge the Sum or 
Party there-« Sys, therein for that Purpoſe or mentioned, was or were 
to, unleſs « really end truly all that was direay or indirectly given, paid, ſe- 
Oath be. « cured or contracted for, on Behalf or in Reſpect of ſuch Clerk, Ap- 


made that 


the Jum * prentice or Servant as aforeſaid, to or for the Benefit of the Maſter or 
given with “ Miſtreſs, to or with whom ſuch Clerk, Apprentice or Servant was put or 
ſuch Ap- «c placed.” | 5 | | 20 A 
prentice is 

truly inſerts * . 


_ 33. By 


. 
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33. By par. 45. it is enacted, That where any Thing or Things, not Penalty for 
« being lawful Money of Great Britain, ſhall directly or indirectly be” Sees 
given, aſſigned, conveyed, delivered, contracted for or ſecured, to or of a Thing, 


« for the Uſe or Benefit of any Maſter or Miſtreſs, with or in reſpect of any although not 
4 ſuch Clerk, Apprentice or Servant, for whom a Duty is chargeable by Money, 
4 this AR, the Duties hereby granted and laſt mentioned ſhall be anſwered San with 


an Appren- 
tice. 


« and paid for the full Value and Values of ſuch Thing or Things, and the 
„ ſame Duties for the ſaid Values ſhall be ſecured and anſwered in the ſame 


% Manner and Form, and under the like Pains, Penalties, Forfeitures and 


« Incapacities, as are before in this Act provided for ſecuring the faid Rates 
« upon Monies given or paid, or agreed to be given or paid, with ſuch 
« Clerks, Apprentices or Servants“, | 5 
* 34. But by the 9 Ann. c. 21. par. 65. After reciting, that ſeveral Per- * Page 621 
ſons have through Neglect or Inadvertency omitted to pay the ſeveral Rates Further 


and Duties, payable on the Account of Monies or other Confideration Time given 


given with any Clerk or Apprentice, and ro have the Indentures or Con- 3 


tracts ſtamped within the Times for thoſe Purpoſes reſpectively limited by Duties on 


the Act of Parliament in that Caſe made, whereby ſuch Clerks and Ap- what is 
prentices will according to that Act be diſabled to follow or exerciſe the in- given with 
tended Trades, Profeſſions or Employments, unleſs ſome further Proviſion 7." 3 
be made, it is enacted, That upon Payment of the reſpeQive Rates and * 


* Duties, which have been ſo omitted or neglected to be paid, on or be- 


fore the twenty-ninth Day of September in the Year of our Lord One 


„ thouſand ſeven hundred and eleven, to ſuch Perſon or Perſons to whom 
the ſame ought to be paid according to the ſaid former Ac, and tender- 
© ing to be ſtamped ſuch Indentures or Contracts, fo omitted to be ſtamp- 


ed, on or before the twenty fifth Day of December in the ſaid Year One 


* thouſand ſeven hundred and eleven, the ſame Indentures or Contracts 
„ ſhall be ſtamped, and ſhall be good and available in Law or Equity, and 


the Clerks or Apprentices therein named ſhall be capable of following and 
_ « exerciſing the reſpective intended Trades, Profeſſions or Employments, 


* as fully as if the Rates and Duties ſo omitted to be paid had been duly 
* paid, and the Indentures or Contracts ſtamped within the reſpective 
« 'Times in the ſaid Act for thoſe Purpoſes limited, any Thing therein con- 
* tained to the contrary notwithſtapding.“ | 
35. A Clauſe to the ſame Effect has been ſince inſerted in a great Num- 
ber of Statutes. . : | | 
36. By the 9 Ann. c. 21. par. 66. it is enacted, That if any Maſter or Further Pe- 
Miſtreſs ſhall hereafter negle& to pay the Duties or Rates, payable on the 22ity on a 


« A | | 66 . Te. I _ Matter ne- 
Account of Money or other Conſideration given with any Clerk, Appren en to 


© ticeor Servant, within the reſpective Times herein and by an Act paſſed pay the 


in the eighth Year of her Majeſty's Reign for that Purpoſe limited, ac- Duties. 
* cording to the true intent and Meaning of the fame, every ſuch Maſter 
„ ſhall for every ſuch Neglect forfeit the Sum of fifty Pounds.“ | | 
37. By the 18 E. 2.c. 22. par. 24. it is enacted, © That if any Maſter Further Pe- 
« or Miſtreſs ſhall negle& to pay the Rates and Duties, by two ſevera] nalty on a 


„Acts of Parliament made and paſſed in the eighth and ninth Years of Maſter ne- 


glecting tn 
ay the 


the Reign of her late Majeſty Queen Anne charged on the Money 


© given with any Clerk, Apprentice or Servant, within the reſpective Duties. 
Times in and by the ſaid Ads limited and appointed in chat Behalt, 


* according to the true Intent and Meaning of the fame, every ſuch 
* Maſter and Miftreſs ſhall for every ſuch Offence forfeit and pay double 
the Rates and Duties, charged and directed to be paid and levied by 
the ſaid Acts or either of them, over and above al! Penalties and For- 
Or WE - * feitures 
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to an Ap- ce 
Prentice, 10 


pay the Du- 
ties if tùbe 


Maſter do ( 
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cc 

cc 
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«cc 


)) 
feitures thereby inflicted, for all Monies which ſhall be given, paid, 
contraſted or agreed for with or in relation to every ſuch Clerk, Ap. 
prentice or Servant.“ Ry Sn Eats | 
38. By par. 25. it is enacted, That if any Maſter or Miſtreſs of any 
Clerk, Apprentice or Servant reſpectively ſhall neglect to pay the ſaid 
Rates and Duties, ſo charged by the ſaid Acts or either of them, within 
the reſpective Times therein limited in that Behalf, whereby the Penalties 
or Forfeitures incurred by virtue of this Act will become charged upon 


and payable by them reſpectively; and any ſuch Clerk, Apprentice or 


Servant reſpectively ſhall and do in that Caſe pay, or cauſe to be paid, 
the Rates and Duties charged by the ſaid former Acts or either of them, 
and alſo the Penalties and Forfeitures inflicted and incurred by this pre- 


ſent AQ, at any Time within one Year after the ſame ſhall ſo reſpective- 


ly become charged, incurred and made payable by virtue of this AQ as 
aforeſaid, ſuch Maſter or Miſtreſs not“ having then paid the ſaid Rates, 
Duties, Penalties and Forfeitures reſpectively, although required by ſuch 
Clerk, Apprentice or Servant fo to do, then and in ſuch Caſe it ſhall and 
may be lawful to and for any ſuch Clerk, Apprentice or Servant, within 
three Months after ſuch Payment of the ſaid Rates, Duties, Penalties 
and Forfeitures reſpectively by him, her or them as aforeſaid, to demand 
of his or her Mafter or Miſtreſs, or of his, her or their Executors or Ad- 


miniſtrators, ſuch Sum or Sums of Money as was or were paid to ſuch 


Maſter or Miſtreſs for or in reſpe& of ſuch Clerkſhip, Apprenticeſhip or 
Servitude ; and in caſe ſuch Sum or Sums of Money ſhall not be paid 
within three Months after ſuch Demand thereof made, it ſhall and may 
be lawful to and for any ſuch Clerk, Apprentice or Servant, to ſue for 
and recover the ſame with full Coſts of Suit againſt ſuch Maſter or Miſ- 
treſs, his, her or their Executors or Adminiſtrators; and every ſuch 


Clerk, Apprentice or Servant ſhall and may, immediately after Payment 
of ſuch Rates, Duties, Penalties and Forfeitures as aforeſaid, be diſ- 


charged from his, her or their Clerkſhip, Apprenticeſhip and Servitude 


© reſpeQively, and from all Actions, Penalties, Forfeitures and Damages 


for not ſerving the Time, which he, ſhe or they were reſpectively 
bound, contracted for or agreed to ſerve ſuch Maſter or Miſtreſs re- 
ſpectively.“ „Vb | . . 

39. By the 20 G. 2. c. 45. par. 5. it is enaQted, © That if any Maſter 
or Miſtreſs, who by reaſon of neglecting to pay the Rates and Duties 
for Money or other Conſideration, received with any Clerk, Apprentice 
or Servant, ſhall become liable to forfeit and pay double Rates and 


Duties, as by an Act paſſed in the eighteenth Year of his preſent Ma- 


jeſty is directed, ſhall reſpectively pay the ſaid double Rates and Du- 
ties, unto the Perſon or Perſons to whom the ſame ought to have been 
paid in Purſuance of the ſaid Act and other Acts in that Behalf made, 
and alſo tender the Indentures or Contracts to be ſtamped, at any Time 
within two Years after the End or Determination of the Apprentice- 
ſhip or Service of any ſuch Clerk, Apprentice or Servant reſpectively, 
and before any Suit or Proſecution ſhall have been commenced, for 
recovering any of the Penalties or Forfeitures inflicted or incurred by 
the ſaid former AQts or any of them, then and in ſuch Caſe the In- 


dentures or Contracts of ſuch Clerk, Apprentice or Servant reſpec- 
tively ſhall be good and available in Law or Equity, and may be given 


in Evidence in any Court whatſoever; and the Clerks, Apprentices 


or Servants therein named ſhall be capable of following and exerciſing 


their reſpective intended Trades and Employments, as fully as if the 


Rates and Duties ſo omitted had been duly paid within the reſpective 


e gs 


T ͤĩ 

« Times in the ſaid former Acts or any of them limited and appointed; 
« and all and every Perſon and Perſons, who ſhall have incurred any 
« Penalties by the Omiffions aforeſaid, upon Payment of ſuch double 
« Rates and Duties as aforeſaid within the reſpeQive Times herein laſt 
« before limited in that Behalf, ſhall be and they are hereby acquitted and 
« diſcharged of and from the ſaid Penalties and Forfeitures, any Thing 
„in the ſaid former Acts or any of them to the contrary notwith- 
« ſtanding 3 „„ 1 

40. By par. 6. it is enacted, That if any Maſter or Miſtreſs ſhall by Encourage- 
« Reaſon of ſuch Neglect as aforeſaid become liable to forfeit ſuch dou-ment given 
« ble Rates and Duties as aforeſaid, and any Clerk, Apprentice orto an Ap- 
Servant reſpectively ſhall and do at any Time after ſuch Forfeiture the dos. 
incurred, either in the Preſence of one or more credible Witneſs orbie Duries,if 
« Witneſſes, or by Writing under the Hand of ſuch Clerk, Apprenticethe Maſter 
or Servant reſpectively, ſigned in the Preſence of one or more eredible do not. 
„ Witneſs or Witneſſes, require his or her Maſter or Miſtreſs reſpective- 
« ly to pay the double Rates or Duties ſo forfeited and incurred, and 
„ ſuch Matter or Miſtreſs ſhall not within three Months after ſuch Re- 
« queſt, pay the ſame, and any ſuch Clerk, Apprentice or Servant ſhall, 
„at any Time within two Years after the Determination of his Clerk-+* Pageg2 3 
« ſhip, Apprenticeſhip or Servitude, pay the ſaid double Rates and Du- 
« ties, To forfeited and incurred and not paid by his or her Maſter 
« or Miſtreſs reſpectively as aforeſaid, then and in ſuch Caſe it ſhall and 
« may be lawful to and for any ſuch Clerk, Apprentice or Servant, 
« within three Months after ſuch Payment of the ſaid double Rates and 
« Duties by him, her or them as aforeſaid, to demand of his or her 
« Maſter or Miſtreſs, or of his, her or their Executors or Adminiſtrators, 
« double the Sum or Sums of Money or other Confideratioa reſpectively 
given, paid, and agreed or contracted to be paid to ſuch Maſter or 
« Miſtreſs, for or in reſpe& of ſuch Clerkſhip, Apprenticeſhip or Servi- 
« tude ; and in Caſe ſuch Sum or Sums of Money thall not be paid with- 
in three Months after ſuch Demand thereof made, it ſhall and may 
* be lawful to and for any ſuch Clerk, Apprentice or Servant, to ſue for 
and recover the ſame with full Coſts of Suit againſt ſuch Maſter or 
« Miſtreſs, his, her or their Executors or Adminiſtrators ; and every ſuch 
« Clerk, Apprentice or Servant, ſo paying ſuch double Rates or Duties 
as aforeſaid, ſhall and may immediately after Payment thereof reſpec- 
„ tively, and upon ſignifying by Writing under his or her Hand that he or 
&* ſhe deſires to be diſcharged from his her or their Clerkthip, Apprentice- 
„ ſhip and Service reſpectively, be accordingly diſcharged from the 
* ſame reſpectively, and from all Actions, Penalties, Forfeitures and 
«© Damages for not ſerving the Time, for which he, ſhe or they were 


| © reſpeCtively bound, contracted for or agreed to ſerve ſuch Maſter or 


« Miſtreſs reſpectively.“ „„ EE 

41. By par. 7. it is provided, That every ſuch Clerk, Apprentice or 
* Servant ſhall avail him or herſelf, and have ſuch and the ſame Benefit or 
Advantage, of the T'ime he or ſhe ſhall reſpectively have continued with 
and ſerved ſuch Maſter or Miſtreſs reſpeQively, as he or the could or 
might have done, in Caſe of an Aſſignment or Turning over to any new 
« or other Maſter or Miſtreſs.” : 


42. By par. 8. it is provided, „ That in caſe, where any Proſecution Encourage- 
e ſhall be commenced againſt any Maſter or Miſtreſs, for recovering any ment given 


© of the Penalties and Forfeitures inflicted and incurred by the faid Sea HE 


mer Adds or any of them, the Clerk, Apprentice or Servant. of ſuch pay the dou- 


« Maſter or Miſtreſs reſpectively ſhall pay ſuch double Rates and Duties, ble Duties, 


at any Time within two Years after the End of his, her or their Clerk- . Pro- 
ecution 18 


'* thip, Apprenticeſhip or Servitude, every ſuch Clerk, Apprentice or {ron i 


Servant reſpeQively ſhall, upon Payment of ſuch double Rates and againſt the 
BP. : 


VOL. TY: Duties Maſter, 


be,” 
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Duties as aforeſaid, be capable and qualified to follow his, her or their 
« reſpective Trades and Employments; and the Indentures or Contracts of 


* 


0 
Cc 
60 
cc 


Penalty for 

not giving 
Notice of « 
the Place 

vrhere Cards 
or Dice are 
made. cc 


( 


ſuch Clerk, Apprentice and Servant reſpectively ſhall be good and avail- 
able in Law and Equity, and may be given in Evidence in any Court 
whatſoever; any Thing in this Act or the ſaid former Acts or any of 
them to the contrary notwithſtanding.” | | NE 


6. In Cards and Dice. 


43. By the 9 Ann. c. 23. par. 41. it is enacted, 66 That all Makers of 
playing Cards and Dice in Great Britain, before they ſhall begin to 
make any Cards or Dice, ſhall give or ſend Notice in Writing of the 


« uſual Houſe or Place where they intend to make the ſame ; which No- 


tice ſhall be given or ſent to the Commiſſioners for managing the Stamp 
Duties, or to their Officers next adjacent to the Place where ſuch Cards 
or Dice ſhall be made; and the like Notice ſhall be given or ſent by 
every ſuch Maker of Cards or Dice as often as they ſhall change their 
Place; and as often as any Perſon or Perſons ſhall ſet up or exerciſe 
the Employment of making Cards or Dice, in any Houſe or Place 


*Page024 © ® in Great Britain, the like Notice ſhall be given or ſent, upon Pain that 
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„ 


every Perſon making Default in giving ſuch Notice as aforeſaid ſhall 
for every ſuch Offence forfeit the Sum of fifty Pounds ; and all and every 


Perſon and Perſons, who ſhall make any Cards or Dice in any Houſe or 


Place not notified as aforeſaid, 
Sum of fifty Pounds.“ _ 8 i 
44. By the 10 Ann. c. 19. par. 166. it is enacted, That if any Perſon 
ſhall make any Cards or Dice in any Houſe or Place, before he ſhall 
have given due Notice of his or her Intention to make Cards or Dice in 
ſuch Houſe or Place, according to the Form and Effect of an Act made 
in the ninth Year of her Majeſty's Reign, ſuch Perſon ſhall, over and 
above the Penalties impoſed by that Act, forfeit all the Cards and Dice, 
and all Materials and Utenſils for making Cards and Dice, which ſhall 


be found in ſuch Houſe or Place, or which ſhall have been made and 


thall for every ſuch Offence forfeit the 


manufactured there before ſuch Notice ſhall have been given.” 


45. By the ſame Far. it is enacted, That no Materials, begun to be 
wrought for the making of Cards or Dice, ſhall be removed from the 
Place whertin the ſame ſhall have been ſo begun to have been wrought, 
until the ſame ſhall have been completely made and worked into Cards or 


« Dice, or the Duties for the Cards or Dice therewith intended to be made 


ſhall be paid or ſecured, upon Pain that every Perſon who ſhall remove 
or permit to be removed any ſuch Materials contrary to the true Meaning 
hereof, ſhall forfeit double the Amount of the Duty on the Cards or 
Dice, which might have been made from ſuch Materials, with full-Cofts 
of Suits.” | „„ | L 

46. By the 9 Am. c. 23. par. 41. it is enacted, That no Maker of Cards 
or Dice, chargeable with Duties by this Act, ſhall remove or ſuffer to be 
removed the ſame from the Houſe or Place of making thereof, until ſuch 
Mark upon the Dice, and ſuch Seal upon the Paper and Thread encloſ- 
ing every Pack of Cards, ſhall be put thereupon, as the Commiſſioners 


for managing the Stamp Duties ſhall from Time to Time deviſe and 


appoint, to denote the charging of the ſaid Duties, upon Pain of forfeiting 
all ſuch Cards and Dice, and treble the Value thereof, as thall be remoy- 
ed contrary to this Act.? | : | 
47. But by the 10 Ann. c. 19. par. 170. it is 


for the Ecouragement of the 


Exportation of Cards and Dice into foreign Parts enacted, that it ſhall 


be law ful to remove any Cards or Dice from the Place where the ſame 
. | 66 
| | are 


r Sts I 


Cards and Dice ſhall once in every twenty-eight Days make true Entry 


S. T A ME M0 | 
« are made, without ſealing, marking or ſtamping the ſame, or paying any 
« the Duties payable for the ſame by this or any former Act of Parliament; 
« provided that within one Month after the ſame ſhall be made, and be- 
« fore the ſame ſhall be ſo removed, a Bond be entered into to her Majeſty, 
« her Heirs or Succeſſors, with ſufficient Surety or Sureties in a Penal Sum 
« of double the Duties on ſuch Cards or Dice, with Condition for the ex- 
« porting ſuch Cards or Dice into ſome Part or Port ay don the Seas, 
« within a Time to be limited in ſuch Bond, and that the fame or any of 
« them ſhall not be relanded again in any Part of Great Britain, and that 


« ſuch Bond be left in the Hands of the Commiſſioners for managing the 


« Stamp Duties, and a Certificate be given by them or ſuch Officer as 
« ſhall be in that Behalf appointed, that ſuch Bond 1s entered into with 
« relation to ſuch Cards or Dice, any Thing in the Act for impoſing a __ 
« Duty upon Cards or Dice made in the ninth Year of her Majeſty's Reign 
© to the contrary notwithſtanding.” | 
48. By the 29 C. 2. c. 13. par. 6. after reciting, that great Frauds are penalty for 
committed by the Makers of Cards and Dice, under Pretence that theſcllingCard: 


| ſame are intended for Exportation, it is enacted, © Thar all playing Cards marked for 


Exporta- 


made in Great Britain, which ſhall be intended for Exportation, ſhall tion. 


before they are packed up for Exportation be incloſed in Paper and 
« Thread in Packs or Parcels, in ſuch Manner as the Commiſſioners 
« * for managing the Stamp Duties ſhall direct and appoint, in order to*Page625 
« diſtinguiſh them from other Cards liable to Dunes ; and that for the 
« ſaid Purpoſe one Card in every Pack of playing Cards ſo made or in- 
*- tended for Exportation, or ſo many Cards in every ſuch Pack as the 
„ ſaid Commiſſioners ſhall direct and appoint, ſhall allo be marked or 
« ſtamped on the ſpotted or painted Side thereof with ſuch Mark and 
„in ſuch Manner as the ſaid Commiſſioners ſhall dire& ; and if any 
« Perſon or Perſons ſhall vend, utter or expoſe to Sale, to be uſed in 
& Great Britain, any playing Cards ſo diſtinguiſhed as Cards for Exporta- 
« tion, every Perſon ſo offending ſhall for every Pack of Cards ſo vended, 
© uttered or expoſed to Sale as aforeſaid forfeit and pay the Sum of 


© Twenty Pounds.” 


49. By par. 7. it is enacted, © That no Bond, which ſhall be entered in- The Bond 


to for exporting Cards or Dice, thall be vacated or delivered up, until:“ export- 


Proof be made, that ſuch Cards or Dice have been entered and ſhipped 8 


for Exportation as Cards and Dice and not as Stationary Wares; and be vacated, 


until a Certificate of ſuch Entry and Shipping ſigned by the proper untilaCerti- | 


« Officer or Officers of the Cuſtoms be produced, which Certificate the ſaid 3 128 


| - EE EE . uced ot 
© Officer or Officers are hereby directed and required to give without Feetheir beine 
2 


« or Reward; any Thing in the Act made in the fifth Year of the Reign ſhipped as 


of his late Majeſty King George the Firſt to the contrary notwith-ſuch. 


„ ſtanding.” _ , 
50. By the 9 Aun. c. 23. par. 42. it is enacted, . That the Makers of Penalty for 
not making 
« upon Oath, with the Commiſſioners for managing the Stamp Duties, at al Cards 
« with their Officer next adjacent to the Place of making ſuch Cards and and Dice 
« Dice, which Oath the ſaid Commiſſioners or any three of them, or the made, and 


« ſaid Officer have hereby Power to adminiſter, of all the Cards and Dice Hury 25 5 


* by ſuch Makers thereof reſpectively made within the Time for which ame. 


« every ſuch Entry ought to be made; and ſhall once in every ſix Weeks 
« pay all the Duties owing from ſuch Maker, upon Pain of forfeiting the 
«© Sum of Twenty Pounds for every Default in making ſuch Entry and dou- 


ble the Duty for Non- payment thereof.” | 


51, By the 6 G. 1. c. 21. par. 57. after reciting the Subſtance of this laſt Further 


Clauſe, and that the reſpective Card Makers do often make up Cards the Proviſion 


. . PM | tor ſecuring 
Duties on which amount to fifty Pounds and upwards per Week, and that -h Duty en 


X 2 each Cards. 
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each Card Maker may make up treble that Quantity if he ſhall think 

| fit, whereby they have an Opportunity of being greatly in Arrear to his 
Majeſty, and the ſaid Duties are thereby often in Danger of being loſt, 

in regard the ſame Act hath made no Proviſion whatſoever for ſecuring 
the ſaid Duties until the ſaid fix Weeks ſhall expire, be the Danger ever 
ſo apparent, it is enacted, That every Card Maker ſhall be obliged, at 
the reſpective Times of entering every Parcel or Quantity of playing 
Cards, to enter into a Bond to his Majeſty, his Heirs and Succeſſors, with 
ſutkcient Surety or Sureties in the penal Sum of treble the Duties on 


Penalty for 
endeavour- ( 
ing to con- 
ceal Cards 
or Dice. 


cc 


cc 


ſuch Cards, with Condition for the true Payment of his Majeſty's 
Duties on ſuch Cards within the Space of ſix Weeks next after the Date 
of ſuch Bond ; any Thing in any Law to the contrary notwith- 
ſtanding.” „„ | 
52. By the 9 Ann. c. 23. par. 43. it is enacted, That every Maker of 
Cards or Dice, who ſhall endeavour to defraud her Majeſty by any 
Concealment, ſhall for every ſuch Offence forte!t the Sum of Twenty 
r | | | | | 


Penalty for 53. By the 10 Ann. c. 19. par. 162. it is enacted, << That no playing Cards 
ſelling un- „ gr Dice ſhall be ſold or expoſed to Sale, or uſed in any public Gamirg 
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cc 


denote any 
Chance to 


be deemed *©* 
Dice, cc 
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cc 


„ 


Houſe, unleſs the Paper and Thread, incloſing or which ſhall have 
incloſed the ſame, ſhall have been reſpectively ſealed and ſtamped 
* according to the ACt in that Behalf made, and unleſs one of the Cards 
of each Pack or Parcel of Cards thall be alſo marked or ſtamped on the 
ſpotted or painted Side thereof, with ſuch Mark or Marks as the Commiſ- 
ſioners for managing the Stamp Duties thall direct or appoint ; upon Pain 
that every Perſon or Perſons, who ſhall ſell or expoſe to Sale any Cards 
or Dice, which ſhall not have been ſo reſpectively ſealed marked and 
ſtamped as is reſpectively required, ſhall forfeit for every Pack or Parcel 
of ſuch Cards and every one of ſuch Dice ſo fold or expoſed to Sale the 
Sum of five Pounds.” | | | | 
54. By the 6 G. 1. c. 21. par. 55. it is enacted, . That if any Perſon or 
Perſons ſhall ſell or expoſe to Sale any playing Cards, the ſame not being 
at the Time of ſuch ſelling or expoſing to Sale actually ſtamped on the 
ſpotted or painted Side, and alſo incloſed in Paper and I hread ſealed and 
ſtamped, as by the A of the tenth Year of her late Majeſty is directed, 
then every Perſon ſo offending ſhall for every ſuch Offence forfeit the Sum 
of ten Pounds with full Coſts of Suit.“ | ; 

55. By the 29 C. 2. c. 13. far. 10. it is enacted, « That if any Maker 


of playing Cards, or any other Perſon ſhall ſell or diſpoſe of any Cards, 


commonly called Waſte Cards, unleſs he or ſhe ſhall before ſuch Sale 
mark the back or plain Side of every painted or pictured Card in ſuch 
Manner as to render the ſame unfit to he uſed in Play, every Perſon 
ſo offending ſhall for every ſuch Offcnce forfeit the Sum of twenty 
end F e c | 
56. By par. 6. it is enacted. That if any Perſon or Perſons ſhall uſe, 
or permit to be uſed, in any public Gaming Houſe, any playing Cards 
diſtinguiſhed as Cards for Exportation, every Perſon ſo offending ſhall 
for every Pack of Cards ſo uſed, or permitted to be uſed, forſeit the Sum 
of twenty Pounds. | | | . 


57. By the 10 Aun. c. 19. far. 168. it is, to prevent evading the Payment 
marked to of the Duties on Dice by 


new Inventions of any Thing ufed or to be 


uſed in Play inſtead of Dice, enacted, Thar all Pieces of Ivory, Bone 


or other Matter, made or uſed for any Game or Play, with any Let- 
ters, Figures, Spots or other Marks thereupon, to denote any Chance 
or Chances, are and ſhall be deemed and adjudged to be Dice, and 


be charged accordingly with the full Duties on Dice; and if there 


« ſhall 


os FT 


as 
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« ſhall be more than ſix Chances ſignified on any. one of ſuch Pieces of 


6 Ivory, Bone or other Matter, then ſuch one Piece ſhall be charged with 


« the full Duty of five Shillings payable for a Pair of Dice, and if there 

« thall be more than the Number of Chances uſually in a Pair of Dice, 

« then ſuch one Piece ſhall be further charged with a further Duty, pro- 

„ portionate to the Number of Chances exceeding thoſe of one Pair of 

« Dice,” — „ 5 | 
58. By the 6 G. 1. c. 21. par. 55. after reciting, that a Practice hath of penalty for 


late prevailed, for Perſons to cut out and tear off the Mark or Stamp upon uſing the 


the ſpotted or painted Side of playing Cards, after ſuch Cards have been ſame Label 
ſold, uſed or played with, and by paſting on or affixing the ſame Stamp asd al 
and Mark on other Cards do frequently make one Mark or Stamp ſervecond Time, 
for two or three ſeveral Packs of Cards; and that the Seal and Stamp or for new 


upon the outſide Papers inclofing each Pack of Card; are frequently made ick iR 


| Uſe of again, after they have been fold and diſpoſed of, to incloſe other 


Packs of playing Cards, by which fraudulent Practices his Majeſty's 
Revenue is lefſened and diminiſhed, it is enacted, ** That if any Perſon 
« or Perſons ſhall fraudulently cut, tear or get off any Mark or Stamp, 


in reſpect whereof or whereby any Duties are denoted to be paid or 


« payable to his Majeſty on playing Cards, or ſhall file, ſquare or new 
« ſpot any Dice which have been fold or played with, or ſhall fraudu- 
« *[ently inciofe any Parcel or Pack of playing Cards in any outſide *Page627 
« Paper ſealed and ſtamped as aforeſaid, then every Perſon ſo offending 
« ſhall for every ſuch Offence forfeit the Sum of Ten Pounds with full 


„ Cofts of Suit. 


59. By the 29G. 2. c. 13. par. 8. aſter reciting. that a fraudulent Prac- Penalty for 
tice hath prevailed of felling and buying Covers and Labels, which have ſelling or 
been before made Uſe of to denote the Duty payable upon Cards, it is en- Þuyinga La- 
acted, „ That it any Perſon ſhall fell or buy any ſuch Cover or Label, in = N 


order to be made Uſe of for the incloſing any Pack or Parcel of Cards, uſed. 


every Perſon fo offending thall tor every ſuch Offence forteit the Sum of 


A wenty Pounds.” | | | 
60. But by par. 9. it is enacted, © That if either the Buyer or Seller of But either 
& any ſuch Cover or Label thal! inform againft the other Party, concerned BuyerorSel- 
« in buying or felling ſuch Cover or Label, the Party fo informing © inform= 
4 3 33 3535 ; ing is diſ- 
ſhall be admitted to give Evidence againſt the Party informed charged 
« againft, and ſhall be indemnified againſt the Penalties by him or herthereof. 
« incurred.” 1 - | 
61. By the 10 Ann. c. 19. far. 169. it is enacted, - That it ſhall and penalty for 
« may be lawful for any Offer or Officers, thereunto appointed by the hindering 
“ Commiſſioners for managing the Stamp Duties, to enter into any an Ofrcer 


„% Houſe or Place where Cards or Dice are or ſhall be made or expoſed?” = poking 


„to Sale, or ſuſpected to be privately made, or into any publick . ker's 


« Gaming Houſe, Room or Place, and there to ſearch and fee what Houſe or 


« Qnantities of Cards or Dice thali be making, and whether the Cards public Gam- 
or Dice ſo ſold or expoſed to Sale, or fo uſed in Play be duly ſealed, 
marked and ſtamped, according to the true Meaning of this Act and 
of the Act made in the ninth Year of her Majeſty's Reign; and if 


ng Houle. 


« the Owner or Occupier of any Houſe or Place where Cards or Dice 
are or ſhall be made, ſold or expoſes to Sale, or of any ſuch publick 
„ Gaming-Houſe, ſhall at any Time refuſe Entrarce or Liberty of 
« Search to ſuch Officer or Officers, ſuch Owner or Occupier ſhall for 
every ſuch Refuſal forfeit the Sum of Ten Pounds with full Coſts of 


«June. 


62. By the 6G. 1. c. 21. far. 59. it is enacted, © That in cafe the Com- Cards or Pics 
* miſſioners for managing the Stamp Duties ſhall be informed or have hade in un- 
Cauſe to ſuſpect, that any Perſon or Perſons do make any playin. 
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STA . 8 | bo. 
« Cards or Dice in any Houſe or Place in Great Britain, without ſend. 
ing or giving Notice thereof in Writing to the ſaid Commiſſioners at 
vc their Head Office, and Affidavit being made thereof by the Perſon or 
« Perſons ſo informing or giving Notice, before one or more Juſtice or 
* juſtices of the Peace for the County or Place where uch Cards or 
« Dice ſhall be making or made, declaring the Grounds of his or their 
% Knowledge or Suſpicion, that then and in ſuch « ale it thall and may 
„ be lawful for any Officer or Officers acting under the Commiſſioners 
5 for managing the Stamp Duties, in the Day Tinie, and in the Preſence 
aof a Conſtable or other Officer of the Peace who is hereby required 
& to be aſſiſting therein, by Warrant from ſuch Juſtice or Juſtices of the 
< Peace to be directed to ſuch Officer or Officers, which Warrant the 
“ ſaid Juſtice or Juſtices of the Peace are hereby required to grant, 
& to break open the Door or any Part of ſuch Houſe or t lace, 
„ where any ſuch Cards or Dice are ſo ſuſpected to be made or 
* making, and to enter into ſuch Houſe or Place, and to ſeize 
e all ſuch Cards, Dice, Tools or Materials with which they are made 
* or making, that ſhall be then and there found, and to detain and 
keep the ſame in ſuch Houſe or Place as the ſaid (ommiſſioners 
« ſhall direct or appoint ; and in Caſe the ſame ſhall not within five Days 
* after ſuch Seizure be claimed and replevied by the true and lawful 
. Owners thereof, then the ſaid Cards, Dice, Tools and other Mate- 
®Page628© rials ſhall be forfeited, and ſhall and may be ſold by the Direction of 
| the ſaid Commiſſioners; one Moiety of the Produce thereof, all ne- 
 & ceſlary Charges being firſt deducted out of the Whole, to be paid to the 
*« Uſe of his Majeſty his Heirs or Succeſſors, and the other to the Party or 
«© Parties who ſhall diſcover the ſame.” | 
The Powers. 63. By the 29 C. 2. c. 1 3. par. 4. it is enacted, “ That all Powers, Pro- 
and Penal- © viſions, Penalties and Forfeitures, and all other Matters and Things, pre- 
ties of for- ſcribed or appointed in any Act or Acts of Parliament relating to the 
mer Acts exe like Duties and not hereby altered, ſhall be of full Force and Effect, with 
e relation to the additional Duties hereby charged on Cards and Dice, and 
tics on Cards“ Thail be applied and put in Execution for raiſing, levying, collecting and 
aud Dice. © ſecuring the additional Duties hereby charged, according to the true In- 
te tent and Meaning of this Act, as fully as if the ſame Powers, Proviſions, 
| © Penalties and Forfeitures had ſeverally and reſpectively been hereby 
* enacted with relation to the additional Duties hereby charged on Cards 
and Dice.” ö | Rue 
1 64. By the 5 C. 3. c. 46. for. 9. after reciting, that great Frands are 
Stamp to be“ committed in the Duties on Playing Cards, it is enacted, That every 
preparedtor© Maker of Playing Cards in Great Britain ſhall ſend to the Commiſſioners 
8 Fg * © of the Stamp Duties or their Ochcers a fufſicient Quantity of Vaper, in 
te * order to have as many Aces of Spades merked thereon as fuch Maker 
* thall deſire, and no Pack of Cards ſhall be uſed in Flaying or exported 
* without one of ſuch Aces; and the Commiliioners ſhall cauſe a new Stamp 
< to be prepared, with ſuch Device as they ſhall think proper, to denote 
the ſaid Ace of Spades, ſo as in ſuch Device there be ſouie diſtinguiſli- 
ing Mark between Cards made for home and Cards for foreign Confump- 
tion; and the Commiſſioners may from Time to Time alter ſuch Device 
* 2s they ithall think proper.” Cs | 5 
65. By par. 10. it is enacted, That every Maker of Cards ſhall ſend 
<« to the Commiſſioners of the Stamp Duties, or their Officers, Jews or 
„ Vrappers made for inclofing Cards for Uſe in Great Britain, with his 
« Name and any other Particular or Thing printed thereon, as the Com- 
* miſſioners jha il direct, in order that the ſame may be ſtamped and de- 
lvered again to ſuch Maker as Occaſion wad require; aud the Com- 
| 4 | 85 | + miſſioners 
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have endeavoured to evade the Payment of the Stamp Duties on Policies 


8 1 1 24 


, « miſſſoners ſhall denote one of the Sixpenny Duties charged on playing 


« Cards on every ſuch Jew or Wrapper.“ 


606. By par. 13. it is enacted, © That if any Maker of Cards ſhall in 


« making up any Pack of Cards uſe any Ace of Spads, Jew or Wrap- 
« per, that has been uſed before, he ſhall for every ſuch Offence forfeit 


Twenty Pounds.” 5 | | 
67. And by par. 14. it is enacted, © That if any Perſon ſhall buy or 


„ ſell any ſuch Ace of Spades, Jew or Wrapper, in order to be made Uſe 


« of for incloſing any Pack or Farcel of Cards, he ſhall for every ſuch Of- 


« fence forteit '| wenty Pounds.” 


7. In ſome other Caſes. 


68. By the 10 Ann. c. 19. far. 176. after reciting, that great Loſs hath Penalty for 
happened of the Duties upon ſtamped Vellum, Parchment and Paper from marrying a 
clandeſtine Marriages, it is enacted, That every Perſon in Holy Orders, * 2 | 
« who ſhall marry any Perſon in any Church or Chapel, or in any other publication | 
« Place, without Publication of the Banns of Matrimony between the re-of Banns or 
« ſpective Parties, or without Licence firſt had and obtained from thea Licence. 
proper Ordinary for the ſaid Marriage, ſhall for every ſuch Offence 
« forfeit the Sum of One hundred Pounds; and if ſuch Offender ſhall be 
« * a Priſoner in any Gaol other than'a County Gaol at the Time of ſuch#*Pagebeg 


« Offence committed, and ſhall be duly convicted of ſuch Offence, then 


upon Oath made of ſuch Impriſonment before any Judge of one of her 


« Majeſty's Courts of Record at Weſtminfler, and upon producing a Copy 
of the Record of ſuch Conviction to be likewiſe proved upon Oath before 
„the ſaid Judge, which Oath the ſaid Judge is hereby impowered to 
« adminiſter, the ſaid Judge is hereby required to grant his Warrant to 
* the Keeper of the Gaol where ſuch Offender is a Priſoner, which War- 
« rant ſuch Keeper 1s hereby required to obey, to remove ſuch Offender 
* to the Gaol of that County where ſuch Offender is a Priſoner, there 
* to remain charged in Execution with the Penalty inflited by this Act, 
„and with all and every the Cauſes of his former Impriſonment ; and if 
any Keeper of any Priſon ſhall be privy to, or knowingly permit, any 


_ Marriage to be ſolemnizel1 in his ſaid Prifon, before the Publication of 


ſuch Banns or Licence obtained, he ſhall for every ſuch Offence forfeit 
the Sum of one hundred Pounds.“ oe | 
69. By the 6 G. 1. c. 21, par. 56. after reciting, that a Practice hath Penalty for 
obtained, to take the uſual Recognizances from Perſons for whom Ale Li- not making 
cences are intended for ſelling Ale or other exciſeable Liquors, and to take 538 
2 Lift of their Names and the Fees for ſuch Licences, but to omit to make * © , 


out the ſame, in order to avoid the Payment of the Stamp Duties, given 


thereon by an Act made in the ninth Year of the Reign of her late Majeſty, 
it is enacted, That all Viayors, Town Clerks and other Perfons, who ſhall 
take any ſuch Recognizances, ſhall be obliged to make out Ale Licences 
„ duly ſtamped before ſuch Recognizances be taken, under the Penalty 


of ten Pounds for every ſuch Offence.” 


70. By the 11 E. 1. c. 30. par. 44. After reciting, that ſeveral Perſons Penalty for 
| not making 
of Inſurance, by giving Promiſſory Notes inſtead of Policies for the r 1253 Fobcy 


ing of Goods, Ships or Merchandizes at Sea, to the great Detriment within three 


and Loſs of his Majeſty's Revenue, it is enacted, © "That when any Days. 
_ *« Veſſel, Goods or Merchandize thall be inſured, a Policy duly ſtamped 


„ ſhall be iſſued or at leaſt made out within the Space of three Days at 

<« furtheſt, and the Inſurer or Inſurers, neglecting to make out ſuch Po- 

„ licy within the Time aforeſaid, ſhall forfeit the Sum of one hundred 
| : Pounds 
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5 G. 3. e. 46. 


* T A N . 
pounds 57 every ſuch One ; and 3ll Promiſſory Notes for Inſu- 


rances of Ships, Goods or Merchandizes, at Sea or going to Sea are 
hereby declared void, and — thal] "$a recovered thereon by the 
Inſured.” _ 

71. By the 5 * 46. par. 39. it is enacted. That it ſhall be 
lawful for all Parſons, who ſhall at any Time have in their Cuſtody „ 
Poſſeſſion any ſtamped Vellum, Parchment or Paper, written, or ingrofſ- 
ed upon, which thall be inadvertently and undeſiznedly ſpoiled, obli- 

terated, or by any other Means rendered unfit for the Purpoſe intended, 
before the ſame is executed by any Party or Parties, and which mall 
not have been uſed for any other Purpoſe, or in any er Manner what- 
ſoever, nor any Money or other Conſideration paid or given to the 
Attorney, Solicitor or other Perſon, employed to tranſa& the Buſineſs 
intended to have been carried into Execution by ſuch Writing, or In- 
groſſment, or to the Writer or Ingroſſer of thereof, for the Duty or 
Duties marked, ſtamped or impreſſed thereon, to bring or ſend ſuch 
ſtamped Paper, Vellum, or Parchment, unto the ſaid Commiſſi- 
oners of the ſtamp Duties at their head Office in London or Weſt- 
minſter ; and upon Oath made to the Satisfaction of the ſaid Commiſ- 
fioners, which Oath the ſaid Commiſſioners, or any three or more of 
them, are hereby authorized to adminiſter, that ſuch ſtamped Vellum, 
Parchment, or Paper, ſo written or ingroſſed upon, or ſpoiled, ob- 
literated, or by any other Means rendered unfit for the Purpoſe in- 
tended, hath not been executed by any Party or Parties, or uſed for 
any other Purpoſe, or in any other Manner whatſoever ; and that no 
Money or other Conſideration hath been paid or given for the Duty or 
Duties, marked, ſtamped, or impreſſed thereupon, ſave and except 
the Morey firſt paid for ſuch Duty or Duties to the ſaid Commiſſioners 
or the Receiver General of the ſtamp Duties, or other proper Officer 
appointed to collect and receive the ſame, the ſaid Commiſſioners are 
hereby required to ſtamp and mark, or cauſe to be ſtamped and mark- 
ed, for the ſeveral Perſons, who ſhall ſo bring and deliver any Quan- 
tity of ſtamped Veljum, Parchment, or Paper, ſo written or ingrofſed 
upon, ſpoiled, obliterated, or by any other Means rendered unfit far 

Uſe or Service, the hke Quantity of Vellum, Parchment or Paper, 
ſo written or ingroſſed upon, ſpoiled, obliterated, or by any other 
Means rendered unfit for Uſe or Service, without demanding or tak- 
ing, directly or indirect, for the ſame any Sum of Money or other 
Conſideration whatſoever.” 

72. By the 5 C. 3. c. 35. por. 5. it is enacted, ** That all Powers, Re- 


gulations, Proviſions, Articles, Clauſes, Penalties, Forfeitures, Diſtribu- 


tion of Penalties and Forfeitures. and all other Matters and Thin 8 
preſcribed, inflicted and appointed, by any former Act or Acts of Par- 
liament, relating to the Duties on Vellum, Parchment and Paper, not 
hereby altered, thall be in full Force and Effect, with Helation te 
the additional ſtamp Duties hereby impoſed ; and ſhall be applied 
and put in Execution, for the managing aud raiſing, levying, collect- 
ing, ſecuring, reſerving, and paying thereof, and accounting tor the 
ſame, as fully to all Intent: and Purpoſes, as if ſuch Powers, Regula- 


tions, Proviſions, Articles, Clauſes, Penalties, Forfeitures, Diſtribution 5 


of Penalties and For feitures, and other Matters and Things, were 
herein repeated, re- enacted and applied to the ſaid ſtamp Duties here- 
by granted.“ 

73. There is a Clauſe to the fame Effect i in divers ſubſequent Statures, 


S 4 5 * 47 by which ſtamp Duties are impoſed. 
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E) Df the pecuniary Penalties incurred by Ok⸗ 
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cc 


fenders againft the Statutes impoling Stamp 
Duties. „„ N | 


near to the Place where any pecuniary Forfeiture not exceeding twenty 


of the ſame Acts ſhall be committed, in any wiſe relating to the ſame 


1. D Y the 10 Hun. c. 19. pur. 172. it is enacted, © That it ſhall and may Two Julti- 
D © be lawful for any two or more Juſtices of the Peace, reſiding ces of the 
Peace may 
Pounds, upon this or any of the Acts of Parliament touching any ha all Caſes, | 
Duties under the Management or Care of the Commiſſioners for ma- where the 
naging the Stamp Duties, ſhall be incurred, or any Offence againſt any 1 
twenty 


Duties or of any of them, by which any Sum of Money only may be for- Pounds. 


feited, to hear and determine the ſame; which faid Juſtices of the 
Peace are hereby authorized and required, upon any Information ex- 


* hibited, or Complaint made in that Behalf, within one Year after ®Page630 
Seizure made or ſuch Offence committed, to ſummon the Party ac- | 


cuſed and alſo the Witneſſes on either Side, and, if upon his Appear- 
ance. or Contempt the Party accuſed ſhall be convicted of the Offence 
alledged againſt hin, to award and iſſue out Warrants under their 


Hands and Seals, for levying any pecuniary Penalties ſo adjudged on the 


Goods of the Offender, and to cauſe Sale to be made thereof in caſe 
they ſhall not be redeemed in fix Days, rendering to the Party the Over- 
plus if any; and if any Party ſhall find himfelf aggrieved or remain 
unſatisfied with the Judgment of the ſaid Juſtices, then he, ſhe or they 
ſhall or may by Virtue of this Act complain or appeal to the Juſtices 
of the Peace, at the next General Quarter-Seſſions for that County, 
Riding or Place, who are hereby impowered to ſummon and examine 
Witneſſes upon Oath, and finally to hear and determine the ſame, and 


in Caſe of Conviction to iſſue Warrants for levying the Penalties as 


aforeſaid.” 


By par. 17 3. it is provided, © That it ſhall and may be lawful to and The Juſtices 
for the ſaid reſpeQive Juſtices, where they ſhall ſee Cauſe, to mitigate may miti- 

or leſſen any ſuch Penalties as they in their Diſcretions ſhall think fit, 
the reaſonable Coſts and Charges of the Officers and Informers, as 


well in making the Diſcovery as in the Proſecution of the ſame, being 
always allowed over and above ſuch Mitigation, and ſo as ſuch Miti- 
gation do not reduce the Penalties to leſs than double the Duties 
over and above ſuch Coſts and Charges; any Thing contained in this 
Act or any other Act of Parliament to the contrary notwithſtand- 
in g.” | a : 


3. By par. 174. it is provided, © That no Writ or Writs of Certiorari The pro- 
ſhall ſuperſede Execution, or other Proceedings, upon any Order orceedings of 
the Juſtices 
not to be re- 
moved by a 
Writ of Ce- 


Orders made by the Jattices aforeſaid. in Purſuance of this Act, but 
that Execution and other Proceedings ſhall be had and made there- 


upon; any ſuch Writ or Writs or Allowance thereof notwithſtand- 


ing.” 


gate any 
Penalty. 
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F) Ok the cozpoꝛal Puniſhments, to which Per: 
ſons guilty of Dikfences againſt the Statutes 
_ tmpoling Stamp Duties are liable. 


Hawkers of 1. D the 16 G. 2. c. 26. par. 5. after reciting, that great Numbers 
an unſtamp- of News Papers, Pamphlets and other Papers ſubject and liable to 
2 a the Stamp Duties, and which are not ſtamped according to Law, are daily 
bed ſold, hawked, carried about, uttered and expoſed to Sale by divers ob- 
cure Perſons, who have no known or ſettled Habitation, to the great 
Loſs of the fair Trader and the Prejudice of his Majeſty's Revenue; and 
that ſeveral Doubts and Difficulties have ariſen relating to the Executi- 
on of the Laws formerly made, and now in Being, for preventing of ſuch 
Practices and puniſhing the Offenders, it is enacted, © That in caſe any 
<« Perſon or Perſons ſhall fell, hawk, carry about, utter or expoſe to Sale, 
% any News Paper, or any Book, Pamplilet or Paper, deemed or con- 
<« ftrued to be a News Paper within the Intention and Meaning of any of 
„the Acts of Parliament relating to the Stamp Duties now in Force, not 
being ſtamped or marked as in the ſaid Acts are directed or appointed, 
< it ſhall and may be lawful for any Juſtice of the Peace, to commit 
« every ſuch Offender, being thereof convicted before him by their own 
« Confeſſion, or by the Oath of one or more credible Witneſs or Wit- 
*Page631© neſſes, to the Houſe of Correction for any Time not “ exceeding three 
* Months, and it thall and may be lawſul for any Perſon, to ſeize, ap- 
6 prehend and carry before a Juſtice of the Peace of the County, City, 

« Riding, Diviſion or Place where ſuch Offence ſhall be committed any 
<« ſuch Perſon ſo offending as aforementioned ; and every Perſon, ſo ſeiz- 
ing or apprehending ſuch Offender and carrying him or her before ſuch 
juſtice of the Peace as aforeſaid, ſhall upon Conviction of every ſuch 
« Offender, and producing a Certificate of ſuch Conviction under the 
« Hand of ſuch Juſtice, which Certificate ſuch Juſtice is hereby requir- 
ed to give without Fee or Reward to be taken for the ſame, be enti- 
tled to the Reward of twenty Shillings, to be paid by the Receiver-Ge- 

« neral of his Majeſty's Stamp Duties.“ | F 

Hawkers of 2. By the 30 C. 2. c. 19. par. 26. it is, for preventing the Diminution of 
an unſtamp- the Revenue ariſing from the Duties payable on Almanacks, by ſubject- 
on —__ ing the Venders of unſtamped Almanacks to the ſame Penalties, as by an 
e e Act paſſed in the ſixteenth Year of his Majeſty's Reign are inflicted on 
Venders of unſtamped News Papers, enacted, That if any Perſon 
« thall ſell, utter or expoſe to Sale any Almanack, liable to any Duty by 
« this or any former Act impoſed, ſuch Almanack not being ſtamped or 
„ marked as by this or any former Act is directed, every Perſon ſo of- 
« fending ſhall for every ſuch Offence be liable to the ſame Puniſhment, 
* as is inflicted on any Hawker of unſtamped News Papers by the 
« ſaid Act made in the ſixteenth Year of the Reign of his preſent Ma- 
“ jelty; and every Juſtice of the Peace ſhall have the like Power to 
« convict ſuch Offender, as by the ſaid Act is granted with Relation to the 
* Convition of Offenders againſt the ſaid Act; and every Perſon who 
„ ſhall apprehend ſuch Offender ſhall be intitled to the like Reward, as 
* by the laid Act is granted for the Apprehenſion of Offenders againit the 
«161d AC.” CE | | __— | 
3. By the 12 GC. 3. c. 48. it is enacted, That if any Perſon ſhall 
« write or engrois, or cauſe to be written or engroſſed, either the Whole 
« or any Part of any Writ, Mandate, Bond, Affidavit, or other Writ- 
8 = ing, 


va 
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60 


«c 


60 


= + A I © © A 
ing, Matter or Thing whatſoever, in reſpe& whereof any Duty is or 
ſhall be payable by any Act or Acts made, or to be made in that Be- 
half, on the Whole, or any Part of any Piece of Vellum, Parchment, 
or Paper, whereon there ſhall have been before written any other Writ, 
Bond, Mandate, Affidavit, or other Matter or | hing, in reſpe& 
whereof any Duty was or ſhall be payable as aforeſaid, before iuch 
Vellum, Parchment or Paper ſhall have been again marked or ftamped, 
according to tne ſaid Acts; or ſhall fraudulently eraſe or ſcrape out, 
or cauſe to be eraſed or ſcraped our, the Name or Names of any Per- 
ſon or Perſons, or any Sum, Date, or other 'Thing, written in ſuch 
Writ, Mandate, Affidavit, Bond, or other Writing, Matter or Thing 
as aforeſaid ; or fraudulently cut, tear, or get off any Mark or Stamp, 
in reſpe& whereof, or whereby any Duties are or ſhall be payable, or 
denoted to be paid or payable as aforeſaid, from any Piece of Vellum, 
Parchment, Paper, playing Cards, outſide Paper of any Parcel or 
Pack of playing Cards, or any Part thereof, with Intent to uſe ſuch 
Stamp or Mark for any other Writing, Matter or Thing, in reſpect 
whereof any ſuch Duty is or ſhall be payable, or denoted to be paid 
or payable as aforeſaid, then, in every ſuch Caſe, every Perſon olfend- 
ing in any of the Particulars before-mentioned, and every Perſon, know- 
ingly and wilfully aiding, abetting, or aſſiſting any Perion or Perſons 
to commit any ſuch Offence or Offences as aforeſaid, ſhall be deemed 
and conſtrued to be guilty of Felony, and being thereof convicted by 
due Courſe of Law, ſhall be tranſported to one of his Majeſty's Plan- 
tations beyond the Seas, for a 'I'erm not exceeding ſeven Years: And if 


any ſuch Perſon or Perſons fo convicted or tranſported ſhall voluntarily 


eſcape or break Priſon, or return from "Tranſportation before the Ex- 

piration of the Time, for which he, ſhe, or they ſhall be ſo tranſported 

as aforeſaid, ſuch Perſon or Perſons being thereof lawfully convicted, 

ſhall ſuffer Death as a Felon without Benefit of Clergy, and ſhall be 

tried for ſuch Felony in the County where he, the, or they ſhall be 
apprehended.” 555 | | Poe 

4. By the 5 W. & M. c. 21. par. 11. it is enacted, © That if any The Perſon 
Perſon or Perſons whatſoever ſhall at any Time or Times hereafter guilty of 
counterfeit or forge any Stamp or Mark, to reſemble any Stamp or Mark nn 
which thall be provided or made in purſuance of this Act; or thall coun-orof ſelling 
terfeit or reſemble the Impreſſion of the ſame upon any \ellum, Parch- Paper mark- 
ment or Paper, thereby to defraud their Majeſties their Heirs or Succeſ- ed Woe 
ſors of any the Duties hereby granted; or ſhall utter, vend or ſell any gend 
Vellum, Parchment or Paper with ſuch counterfeit Mark or Impreſ-fuffer Beach. 
hon thereupon, knowing ſuch Mark or Impreſſion to be counterfeited, 

then every ſuch Perſon ſo offending, being thereof convicted in due Form 

of Law, ſhall be judged a Felon, and ſhall ſuffer Death as in Caſes of 

Felony without the Benefit of Clergy.” 

5. There is a Clauſe to the ſame Effe in the Statute impoſing & 10 W. z. 


Stamp Duties paſſed in the ninth and tenth Years of the Reign of Milliumc. 25. 1. 59. 
the Third, and in that paſſed in the eighth Year of the Reign of Queen : = c. 9. 


Anne. 


6. In the 9 Ann. c. 23. par. 34. there is a Clauſe to the ſame Effect. The Perſon 


With the following Addition, That if any Perſon whatſoever ſhall pri- fraudulently 


vately and fraudulently uſe any Stamp, provided or uſed or to be pro- uling a 
vided or uſed in purſuance of this or any former Act or Acts of Par- 1 
liament relating to the Duties upon ſtamped Vellum, Parchment 5 er Death. 
Paper, ſo as thereby to defraud her Majeſty, her Heirs or Succeſſors, 


= of any Duty payable by this or any ſuch former Act or Acts of Par- 
 hament ; then every ſuch Perſon ſo offending, and being thereof con- 
Ts | . « victed 
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” vid i in due Form of Law, ſhall be adjudged a Felon, and ſuffer Death 
as in Caſes of Felony without Benefit of Clergy.” 


10 K. c. 19. 7. In two ſubſequent Statutes impoſing — Duties there is 2 Clauſe 


115. to the fame Effect. 
10 A. r. 26... 


172. 
*Page632 7. By 5 6 G. 1. c. 21. oo 60 for 8 Doubt which hath 
The Perſon Allen, whether a Perſon who cauſeth or procureth a Mark or Stamp, to 
procuring a re reſemble any Mark or Stamp to be provided or uſed for any of the Duties 
counterfeit under the Management of the Commiſſioners for managing his Majeſty's 
Stamp to be Sramp Duties, to be counterfeited or forged, ought to be adjudged a 
—_— — — elon by Virtue of the Ac of Parliament relating to the ſaid Duties or 
any of them, it is enacted, That any Perſon, cauſing or procuring to 
«be forged. or counterfeited any Stamp or Mark, to reſemble any _—_ 
0 or Mark provided made or uſed, or to be provided made or uſed, 
« purſuance of any AR or Acts of Parliament relating to the ſaid Duties 
« or any of them, or cauſing or procuring any Vellum, Parchment, Pa- 
„ per, Cards or Dice, to de marked*or ſtamped with ſach counterfeit 
Mark or Stamp, ſhall and ought to be adjudged to have actually done 
and committed the ſame himſelf, and to be a Felon, and to ſuffer Death 
as in Caſes of Felony without Benefit of Clergy.” 
The forego- 9. The foregoing Clauſes are by the 30 G. 2. c. 19. far, 27. reduced 
ing Clauſes into one Clauſe, which is extended to the Stamps directed to be uſed by 
| 2 to that or any former Statute ; ; it being thereby enacted, That if any 
—_— 5 be © 5 Perſon ſhall counterfeit or forge, or procure to be counterfeited or 
uſed by any © forged, any Seal, Stamp or Mark, to reſemble any Seal, Stamp or Mark 
of theStamp © directed or allowed to be uſed by this or any other Act of Parliament, 
Acts. 44 for the Purpoſe of denoting the Duties by this or any other Act of 
« Parliament granted, or ſhall counterfeit or reſemble the Impreſſion of 
„the ſame, with an Intent to defraud his Majeſty his Heirs and Suc- 
« ceſlors of any of the ſaid Duties; or ſhall utter vend or fel] any 
« Vellum, Parchment or Paper liable to any Stamp Duty with 2 
0 counterfeit Stamp or Mark, knowing the ſame to be counterfeit; or 
« ſhall privately and fraudulently uſe any Seal, Stamp or Mark, dived 
ed or allowed to be uſed by this or any other Act of Parliament re- 
« lating to the Stamp Duties, with Intent to defraud his Majetty, his 
* Heirs and Succeſſors of any of the ſaid Duties, every Perſon ſo of- 
* fending, and being thereof lawfully convicted, ſhall be adjudged a 
* Felon, and ſhall ſuffer Death as in Caſes of Feloay without Benefit of 
wn Clergy” 
56.3. 38. 10. There is a C lauſe to the ſame Effect in divers ſubſequent Statutes, 
s G. 3. c. 46. by which Stamp Duties are unpolcd. 
5 G. 3. c. 47. 
7 G. 3. c. 44. 
166.3. c. 34. | 
The Perſon 11, By the 16 G. 3; par. 15. it is e That if any Perſon Nall 
ſellingCardsce utter, vend or ſell any Cards with a counceleir. Seal, Stamp or Mark, 
e pad A knowing the ſame to be counterfeit, with Intent to defraud his Majeſtv, 
Stump to “ his Heirs or Sueceſſors, every Perlen ſo offending, and being thereof la w- 
ſufferDeath. © fully convicted, ſhall he adjudged a Felon, and ſhall ſuffer Dcath as in 
Caſes of F clovy without 8 of e | 
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of Parliament. 
The Manner of paſſing Bills in Parliament has been ſhewn under 
the Title Court of Parliament. 


\ Statute is a written Law, made by the King and the two Houſes 


The 18 of 1 falls under this Title ſhall be coakdrradti in the 


following Order. 


(A) Df ſome Things neceſſary to the Calidity of 
a Statute. 


(B) Df ſome Things incidental to a Statute. 


(C) ITO 8 Time a Statute begins to have 
ett. 

(D) How long a Statute continues in Fozce, 

(E) Df the vaſt Power of a Statute. 

(F) Of a publick oz pꝛivate Statute. 

(G) Df an aftirmative oz negative Statute, 


(H) CUlhoſe Pꝛovince it is to conſtrue a Statute, 
(1) Rules to be obſerved in te Conftruttion of 


a Statute, 


1. Words and Phraſes, the Meaning of which in a 
Statute has been aſcertained, are when uſed in a 
ſubſequent Statute to be underſtood in the ſame 
Senſe. 

2. In the Conſtruction of one Part of a Statute every 
other Part ought to be taken into Conſideration. 

3. If divers Statutes relate to the ſame Thing, they 
ought to be all taken into Conſideration in con- 
ſtruing any one of them. 


4. The common Law ought to be regards in the 


Conſtruction of a Statute. 
Ss The Intention of thè Makers of a Statute ought to 
be regarded in the Conſtruction of the Statute. 
6. In what Caſes, a Statute ought to have an equi- 
table Conſtruclion. 
7. A Statute, which concerns the publick Good, 
_ ought to be conſtrued liberally. 
8. A Remedial Statute ought to be conſtrued liberally. 
9. A Penal Statute ought to be conſtrued ſtrictly. 


10. Some other Rules, which ought to be obſerved 


in the Conſtruction of a Statute. 
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1645 ) ow a Perſon guilty of Dilobediente to a 


Statute map be punithed, 
00 Df. pleading a Statute, 


A publick Statute. 
2. A private Statute. 
3. Some general Rules for pleading a Statute. 
4. Some Rules for pleading a Statute, which relate 
to particular Parts of the Pleadings. 
of Miſrecital in Pleading a Statute. 
6. Of Surpluſage in Pleading a Statute. 


mm, 


0 Ot ſome Things ani to the dani of 
aStatute, _ 


2 Inſt. 585. 1. T T has been ſaid, that a Parliament may be holden without ſummon- 
ing the Lords Spiritual thereto: But the better Opinion is, that 
they ought to be ſummoned ; becauſe they have by the Law and Cuſtom 
of Parliament as good a Right to ſit in the Houſe of Lords as the Lords 
Temporal. _ 
Ibid. 2. If the Spiritual Lords, after having been 1 voluntarily 
abſent themſelves, the King, Lords Temporal and Commons may make a 
| Statute without them. 
2 Inſt. 585, 3. This is conſtantly the Caſe, where a Bill i is e into e 
88 for attainting a Perſon. The Lords Spiritual are forbid by the Canon 
| Law to be preſent at the paſſing of ſuch Bill ; yet if the Bill do Paſs 1 it Is 
a valid Starute. = 
Ibid. 4. If the Spiritual 3 being . refuſe to give their Aﬀent to, 
or proteſt againſt the paſſing of a Bill, yet if the Bill do pals 1 it is a valid 
| Statute. | 
4 Talk = 5. Two Bills being read in Parliament, one 8 (a) A . | 
(97 Fe . 95 of the Statute of Provifors, and the Forfeiture of him that accepteth a 
% 11 R. 2, Benefice again}? that Statute ; the other intituled, (5) The Penalty of him 
it. 2. c. 2. that bringet). a Summons or Sentence of Excommunication againft any Perſon 
upon the Statute of Proviſors, and of a Prelate executing it, both which 
tended to reſtrain the Authority claimed by the Pope of diſpoſing of Eccle- 
ſiaſtical Benefices within this Realm, the Archbiſhops of Canterbury and 
Tork, in the Name of the whole Clergyof their Provinces, made a ſolemn 
Proteſtation in open Parliament, that they would in no wiſe aſſent to any 
Law in Reſtraint of the Pope's Authority. This Proteſtation was at their 
Requeſt inrolled; yer both Bills were paſſed by the King, Lords Temporal 
| and Commons, and are among the printed Statutes. 
2 [nſt. 885. 6. As all Vores i in Parliament, whether in the Affirmative or in the 
Negative, ought to be abſolute, if the Biſhops annex any Condition to 
their Votes, their Votes are FW and the Statute is good without their 
Concurrence. 
Rot. Parl. 7. A Bill was brought into > in in the Time of fly the Sixth, 
6H. 6. n. 27. /t wo Mm ſhould contra or marry himſelf to any Queen of Eng and 
2 int. 857. fut the ſpecial Licence and Aſent of the King, on Pain of loſin ol his 
*Page6 35 * Goods and Lands. The Biſhops and — aſlented thereto, 2 * Jon i 
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be void. | | 
15. Before the Art of Printing was introduced into England all Statutes 2 Inſt. 526, 


ST A T N FTF a 
es the ſame ſawerveth not from the Law of God and the Qiurchi; and ſo as 


the ſame importeth no deadly Sin. This was holden to be no Aſſent, and 
it was ſpecially entered, that the Statute was enacted by the King, Lords 


Temporal and Commons. 


Co * * 


8. Notwithſtanding it be ſpecially entered in the Parliament Roll, that 2 inſt. 529, 
a Statute was enacted by the King, Lords Temporal and Commons, 587. 
it is not to be inferred that the Prelates were not ſummoned to Parlia- 
ment: But it muſt be intended that they voluntarily abſented them- 
ſelves; or refuſed to give their Aſſent to or proteſted againſt the paſſing 


of a Bill; or gave ſuch Votes as were contra Legem et conſuetudinem par- 


liamenti. | | 
9. Some ancient Statutes are penned in the Form of Charters, Ordi- Hawk.Pref. 
nances, Commands or Prohibitions from the King, without mentioning ei- to the Stat. 


ther Lords or Commons, and ſome others have only the general Words, * Init. 98. 


It is provided, or It is ordained, without ſaying by whom: But as theſe 


have conſtantly been received as Statutes, the Preſumption 1s, that they 


were made by lawful Authority. | 


10. The Difference according to Lord Coke between a Statute and an 4 Inſt. 25. 
Ordinance is, that the latter has not had the Aſſent of the King, Lords 
and Commons, but 1s made by only ane or two of thoſe Powers. 
11. Mr. Prynne, in his Remarks upon this Paſſage, ſays there is no ſuch prynne's A- 


Difference, nor any Difference between a Statute and an Ordinance. To nimady. on 
prove this, he produces more than a hundred printed Statutes, in whic 


4 Inſt. 13. 
5 = h Prynne's Ir- 
the Words Ad and Ordinance are uſed indifferently or coupled toge- enarch. Re- 


ther as ſynonymous Terms. He likewiſe cites a Clauſe, contained in diviv. 27, to 


all Writs for electing Knights, Citizens and Burgeſſes of Parliament, which 74- 
runs thus, ad faciendum et conſentiendum hiſs que de communi conci- 


lio Regni Noſtri contingerint ordinari ; and infers, that ſome Acts of Par- 


| Hament have been called Ordinances from the Word ordinari in this 


_ Clauſe. | . 


12. If a Statute be againſt common Right or Reaſon, or repugnant, or g Rep. 118. 
impoſſible to be performed, the Common Law ſhall controul it and adjudge Banbam's 
it to be void. | | | Caſe. 
| 2 Init. 527. 

N | | Finch 74. 
13. It has been holden that a Statute contrary to natural Equity, as t0Hob.”8+. 
make a Man Judge in his own Cauſe, is void; for that Jura Nature ſunt & Rep. 118. 


| immutabilia. 


14. But it is ſaid in another Caſe where in this Caſe is cited, that the 1 1 Rep. 63. 
Judges will not hold a Statute to be void, unleſs it be clearly contrary to 1207 Cafe. 
natural Equity; for that they will ſtrain hard rather than hold a Statute to 


were at the End of every Seſſion of Parliament tranſcribed on Parchment, 644. | 
and ſent to the Sheriff of every County, and with them a Writ from the 4 Inſt. 26, 
King, commanding him to proclaim them throughout his Bailiwick. Af- 
ter he had proclaimed them, which was uſually done in the County Court, 


the Tranſcripts were there depoſited, that any Perſon might read or take 
Copies of them. | | 


16. But a Statute was even at the Time when this laudable Practice pre- 4 Inſt. 26. 
vailed equally binding, although it had not been fo proclaimed. 2 Inſt. 526. 
17. It has been holden, that. the Title of a Statute is no Part of the Sta- 3 Rep. 33. 


tute : Becauſe this is uſually framed by the Clerk of that Houſe in which 88 5 
the Bill firſt paſſes; and ls ſeldom read more than once. Hard. 324. 
| 2 | Ld. Raym | 


18. The Cuſtom of prefixing Titles to Statutes did not begin till "Rs Ra 
the eleventh Year of the Reign of Henry the Seventh. =] 77. ee 
| EN 19. The Chance v. 

Adams. 
Hard, 324. 
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*Page636 * 19. The Preamble of a Statute does uſually contain the Motives and 
6 Mod. 62 Inducements to the making * it: But 1 it has been holden, that it is no Part 
Mills v. of the Statute. | | 


Wilkins, 

8XAlod. 144. | 
(B) Ok ſome Things incidental to a Statute. 

1 inſt. 238. 1. FHEREVER the Provion of a Statute is general, every Thing 

4 luſt. 222. which is neceſſary to make ſuch Proviſion effectual is ſupplied 


by the Common Law. 
1Hawk.305. 2. If an Offence be made F elony by a Statute, ſuch Statute does by 


3Inſt. 47:49-neceſlary Conſequence ſubject the Offender tu the ike Attainder and For- 

3% feiture, and does require the like Conftruction, as to thoſe who ſhall be 
accounted: Acceſſaries before or after the Fact and to all other Intents and 
Purpoſes, as a Felony at the Common Law does. 5 

1 H. H. P. C. 3. Miſpriſion of Felony 1s as well incidenta] to a F elouy created by 2 

652. Statute as to one at the Common Law. 

r2Rep.130, 4. Wherever a Power is given by a Statute, every Thing 3 to 

131. the making of it effectual is given by Implication: For the Maxim is, 

2 luſt. 306. Quando lex aliguid concedit, concedere videtur et id per quod devenitur ad 
Dad. 

Bro. Waſte, 5. If an Action of W aſte ſhould now be given by a etatute againſt 

pl- 68. Tenant in Tail after Poſſibility of [flue extinct, treble Damages would al- 
though not mentioned be recoverable : For ſuch Damages are recoverable 
under a former Statute, by which an Action of Watte is given; and where- 
ever an old Action 15 given in a new Caſe, all that before appertained to 


the Action is t given. 


0 From what Time; a Statute begins to have 
Ekkett. 


VERY Statute begins to bare Effect, unleſs ſome other Time be 


x Rol. Abr. | appointed, from the.” firit any of that Seſſion of Parliament 1 In 
6-1 which it is made. 
Cate. 


Bro. Relat. pl. 35. Bro. Parl. pl. 86. lag. 25, 27. Hob.! 309. Sid. 310. 


2. But where a 8 Time for the „ of a Satte is 
Ld. n. e it only begins to have 3 from chat Time. 


1 
Now v. Gale. 
Plow. 79. Bro. Parl. pl. 86. Hob. 222. 


x Jo. 22. 3. If two 3 relative to the ſame Subject are made in the ſame 


Fanden v. Seſſion of Parliament, and no Time is fixed for the Commencement of either, 


ay of Ge. nei ther ſhall have Priority: For both have relation to the ſame Day and 
ford, Inſtant of Time; and they ſhall, although contained in two Chapters, be 
conſtrued as if they had been only one Statute. | 
4. It is in the general true, that no Statute is to have a Retroſpect be- 
yond the Time of its Commencement ; for the Rule and Law of Parliament 
is, that Nova canſtitutio Futuris formam debet imponere non præteritis. 


5. A OY 


ty 


— 


made after the entering into a Contract, the Senſe of the Words ought? 


only for ſeven Years, have been after the Expiration of that Term made 


made in the fifth Year of the Reiga of Queen Elizabeth, was only t. 
have Contmuance till the End of the next Parliament. Another Parli- e 


S o I T 16 2. | 
* 5, A Treaty of Marriage being on Foot between the Plaintiff and a Page 637 
Perſon whom he afterwards married, and had 2000 J. with as a Portion, 2 Mod. 3 10. 
Hooter, who was of Kin to the Plaintiff, promiſed to give him as much or Gilmore v. 
to leave him as much by his Will. This Promiſe was made before the The Execu- 
24th Day of June 1677. Shooter died in the September following, with- 6g * 
out having paid the Money, or made Proviſion by his Will for the Pay- 


ment. An Action was brought againſt his Executors, and the Queſtion 


made upon a ſpecial Verdict was whether this Promiſe, it not being in Writ- 
ing, was within the 29 Car. 2. c. 3. whereby it is enacted, That from 
« and after the twenty-fourth Day of June, which ſhall be in the Year 
« of our Lord One thouſand fix hundred and ſeventy-ſeven, no Action ſhall 
<* be brought to charge any Perſon upon any Agreement made upon Con- 


« ſideration of Marriage, unleſs the Agreement upon which ſuch Action 


« ſhall be brought, or ſome Memorandum or Note thereof, ſhall be in 
« Writing and figned.” Judgment was for the Plaintiff : And by the Cour: : 
It cannot be preſumed, that the Statute was to have a Retroſpect, ſo as to 


take away a Right of Adion which the Plaintiff was intitled to before the 
Time of its Commencement. ; | 


6. But a Statute may have a Retroſpe& to a Time antecedent to that 
of its Commencement. _ 5 | . | 

7. If a Parſon hold a Farm npon Condition not to alienate, and after-" eng” 1k 
wards a Statute is made which inflicts a Puniſhment upon a Parſon who fande * 
alienates a Farm holden by him, the Condition remains good. Rogers. 

8. It is ſaid that if A. covenant not to do an Act which is lawful, and a Salk. 198. 


Statute be made afterwards which compels him to Jo the Act, the Sta- ee ag v. 
itebell, 


tute repeals the Covenant: Or that if A. coveiiant to do an Act which is Hil 9 W 3 


lawful, and by a Statute made afterwards he be forbidden to do the Act, 


the Statute repeals the Covenant. 


9. But it has in a later Caſe been holden, that in conſtruing a Statute Ld. Rows: 
352. Wil- 


&inlon V. 


not to be ſtrained ſo as to avoid the Contract, to the Benefit whereof ſome Ages, 
Perſon was intitled at the Time the Statute was made. Eaſt. 108.1. 


4 , 7 5 4 . 4 * 


(D) How long a Statute continues in Force, 


| 2. A Temporary Statute continue: in Force, unleſs it be ſooner 
repealed, until the Time for which it 1s made expires ; a perpetual one 


1. QOME Statutes are temporary, others are perpetual. 


until it is repealed. | 


3. Every Statute for the Continuance of which no Time is limited is per- 


petual, although it be not expreſsly declared fo. | 
4. It is laid down, that if a Statute, which was to have ContinuanceLit.Rep.213, 
The Caſe of 
perperun by another Statute, only the latter Statute is to be conſidered 5 Zen, Y 
in Force. | | | | 
5. This Caſe does not ſeem to be Law. The Statute againſt Perjury, Owen 135. 
o Ves Caſe, 
Cro. Eliz. 


ament commenced in the thirteenth Year of her Reign, another in the Lutw. 221. 
twenty-ſeventh, and another in the twenty-eighth : But this Statute was | 

not made perpetual till the twenty-ninth Year of her Reign. * The firſt * PageC 38 
Statute has however been always holden to be in Force, and the Offence | 

of Perjury is conſtantly charged in an Indi ment to have b:en committed 


againſt the Form of that Statute. DW 51 
e . 6. In 
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Str. 1066. 6. In an ent for Perjury in an Affidavit for holding to Bail, 3 

Rex v. Mor Afftdavit was alledged to have been taken by virtue of the 12 G. 1. c. 29. 

122 a Statute made for five Vears, but which was afterwards continued with 
ſome Alterations by the 5 G. 2. c. 27. It was objected for the Defend. 

ant, that it ought to have been alledged that the Affidavit was taken by 

virtue of the latter Act, and eſpecially as this is not a mere continuing 

Statute, the former being thereby altered. The Objection was over- 

ruled; and by Lord Herdwicke Ch. J. When a Statute is continued, every 

Perſon i is eſtopped to ſay that it it not in force; and as there is no Alter- 

ation in the latter Statute as to the Subject-Natter of the preſent Indict- 

ment, it is no more than a Continuance of the former quoad /oc. 
Lutw. 221. 7. It is moreover in divers Books laid down, that, if before the Expira- 


e tion of a temporary Statute it be made perpetual by another Statute, 
e he the former Statute is as much in force, as if it had been at firſt made 
750. perpetual. 


4 Inſt. z3, 8. Divers Parliaments have attempted to prevent the "Rane of their 
_ Statutes by ſubſequent Parliaments; But this never could be effected; 
for a ſubſequent Parliament has always Power to abrogate, ſuſpend, 
qualify or make void, in the whole or in part any Statute made by a for- 
mer Parliament, notwithſtanding any Words of Reſtraint or Prohibition 
| contained in fuck Statute. 
Jenk.Cent.2 9. Some Parts of Magna Charta, although 1t bo expreſſy declared by 
the 42 E. 3. c. 3. that all Starutes contrary thereto ſhall be void, have 
been repealed, and other Parts have been altered by ſubſequent Statutes ; 
yet ſuch Statutes have been conſtantly holden to be in force. 
2 Inſt. 686, 10. If a Statute, which has been repealed, be afterwards revived, the 
repealing Statute becomes of no for ce. | 
12 Rep.). 11. By the Repeal of a repealing Statute the original Statute is re- 


The Biſhops vived. 
Caſe. 


12 Rep. 7. 12. If a Statute 8 been repealed by three different Statutes, and 
The 1 fs only two of the repealing Statutes are repealed, the third continues in 
Ce. Force, and repeals the original Statute. 8 
Je. 233. 13. If a Statute be repealed, all Acts done under it whilt it was in 
force are good: But if a Statute be declared to be null, all Acts done 
under it whilſt it was in force are void. | 
11 Rep. 61. 14, Every Affirmative Statute is a Repeal by 1 of a prece- 


2 1— dent Affirmative Statute, ſo far a as it is contrary thereto : For leges pofteri- 
Ls "I ag ores pr iores abrogant. : 1 5 
160. 4 Inſt. 

43. | 
Raym. 397. 15. But if a Statute before nerpetual be continued by an affirmative 
* Statute for a limited Time, this does not amount to a Repeal thereof at 


the End of that Lime. 
6 Mod. 12, 16. If two Statutes repugnant to each other be 3 in the ſame Seſ- 
The Inbabi. ſion of Parliament, the latter only ſhall have — 


| tante of 
St, Clements v. The Inbalitants of St, 450% es. 


Fitasib. 195 17. If the latter Part of a Statute be repugnant to the former Part 
TheAtterneythereof it ſhall ſtand, and fo far as it is repugnant be a Repeal of tie 
| Generel v. 

Tu Govern- former Part; becauſe it was laſt agreed to by the Makers of the Sta- 


or of Che!/za tate. 

Pater 

Works. 

11 Rep. 63. But the "Den does not a A Repeal by Implication, nor is it 
eee 5 allowed unleſs the Repugnancy be quite plain: For as ſuch Repeal 


* 
Neal 68 carries with it * a Reflection upon the Wiſdom of the former Parliament, 
= FF O 


88.10 Mol it has ever been confined to ay repealing a8 little as pollible of the Per 
118. ceding Statute. 
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8 TA T WT. 
19. Although two AQ of Parliament are ſeemingly repugn t, vet if Pyer 347- 
there be no Clauſe of non Obßſſante in the latter, they ſhall if poiho!. Hi ve 7 gfe « 
ſuch Conſtruction, that — latter may not be a Repeal of the former by BE, Be pl. 


Implication. 9.1: Rep 63. 
; Hard. 344. 


(E) Ot the vaſt Power of a Satute. 


1. Statute can do no Wrong; but it may do ſome Things which 12 Mod. 688. 
| ſeem very ſtrange: For it may diſcharge a Perſon from the Al- The City of 
glance he lives under, and reſtore him to a State of Nature, — Ve 

a 0 


2. An Eſtate may be made to ceaſe by a Statute in * ſame Ma aner Rep. 40. 
as if the Party poſſeſſing had been dead; as is done by the 21 H. 8. c. 13. Aildmay's 
which declares, that if a Perſon accept a ſecond Benefice the firſt ſhall be Cate 
void, in the ſame Manner as if the Incumbent had died. 

3. A Man may be enabled by a Statute to have or be an Heir, who! Lev. 75. 


Thomas. 
4. An Eſtate Tail may be limited by a Statute without a Donor; and Raym. 356. 


otherwiſe could not have or be an Heir. 2 Hbeatley v. 


the Validity of ſuch a Limitation is not to be meaſured by the Rules of Murrey v. 


the Common Law: F or a Statute can controul the Rules of the Com- £597. 
mon Law. 1 Jon. 105. 
5. A Man can only forfeit ſuch Eſtate as he has, as if Tenant in Tail Godb. 375. 


with Remainder over forfeit the Remainder is ſaved: But if the Land of Sh:Feel2 v. 


3 in Tail be given to the King by a Statute, the Remainder is not Nate. 
aved 

6. If the King become intitled by a Statute to the Land of J. S. be Bro. Parl. 
takes it diſcharged of all Tenure. pl. 77. 

7. If Land ſubje& to a Rent- charge be given to a Perſon by a Sta- Bro, Parl. 


tute, the Rent-charge is thereby diſcharged. Pl. 48. , 


8. A Statute cannot make it Jawful for A. to commit Adultery with Mod. 688. 
the Wife of B. for the Law of Goo forbids this : But it may ditlolve her The City of 


Marriage with B. and enable her to marry A. | Londen v. 


W ood. 


9. A Statute may make a Woman a Man to ſome civil Purpoſes ; ; for 5 Jon. 12. 
row v. 


it may make her a Mayor or a Juſtice of the Peace. Ramſey 
() Ol a publick 02 private Statute. 
1. Statute which relates to all the Subjects of the Realm is a publickg Rep 138. 
Statute. _ | | Barrington's 
| | Caſe. 
2. A the Words of a Statute are 3 Yet if the Intent IoRep. 101. 
be general, it is a publick Statute. Beaufage's 
| Caſe 
* 3. If 5 Intent of a Statute be particular, it ſhall, notwithſtanding *Page640 
| the Words are general, be deemed a private Statute. | 2 204. 
: trading 
v. Morgan. 


4. A Statute which concerns the King 1 is a publick Statute : For every 4 Rep. 77. 
Subject has an Intereſt in the King, who is the Head of the Body Politick ; Holland's 
V += ang Caſe. 
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8 Rep. 28, and ly ought to be as ſenſible of that which affects him, az a 
L3G. Member of the natural Body is of what the Head at any Time _ 


The Preamble of the 13 U 14 Car. 2. c. 12. recites divers Miſchiefs 

Rex.v. to the Publick which ariſe for want of proper Regulations concerning the 

Taulin. Poor: And by Par. 4. it is enacted, Thar, for the Redreſs of the 

| Miſchiefs 3 to be remedied, a Wodkhouls ſhall be erected in 
« the County of Middleſex. 88 Statute has been holden to be a pub- 
lick Statute; becauſe it concerns the Safety of the King's Perſon, and 
the publick Peace, that a Stop ſhould be put to ſuch Miſchiefs: And the 
Clauſe for erecting a Workhouſe has been holden to be publick; becauſe 
as it refers to the Miſchiefs mentioned in the Preamble, a Remedy i 15 there- 
by provided for ſuch Miſchiefs in the Courty of Middleſex. 

\2Mod.r4g. 6. A Statute which concerns the publick Revenue is a publick Statute : | 

Anon. 12. But ſome Clauſes therein may, if they relate to private Perſons only, be 


83 * private; for a Statute may we "Hoe: in one Part and Private in 


Plow. 65. another. 

Hob. 227. 

Sid. 24. 

' Skin. 429. 7. Although a Sratute: be of a private! Nature, as if it concern a par- 


Rex v. Bange. ticular Trade, yet if a F orfeiture be thereby given to the e it is a 


publick Statute. 
Ld. Raym. 8. In an Action of Debt upon a Bond the Deſendant pleaded 2 Certain 


ek + Statute for the Diſcharge of poor Priſoners, but did not ſet it out. Ex- 
Aren. ception was taken, that the Statute ſhould have been pleaded at Jarge, 


becauſe it is a private Statute : Inaſmuch as it does not extend to all poor 
| Priſoners but to ſuch only as were in Priſon at a Time therein mentioned: 
But by the Court; This ſhall be conftrued to be a publick Statute. 
1. Becauſe all the People of England may be intereſted as Creditors of 
the Priſoners. 2. It is a charitable Act and therefore ought to have a 
more favourable Conſtruction. 3. As it is a long Act and difficult to 
10 pleaded, poor Priſoners could never bear the Expence of pleading it 
 Tpecial] 
_ Id. Raym. 9. Bur the 8 V g WW. Tr: Cl 18. th the Relief of Creditors by making 
R „„Compoſition with their Debtors, in cafe two Thirds in Number and 
11 Mod. 93 Value do agree thereto, was holden to be a private Statute. 
1A. Raym, 10. The Judges are not obliged to take Notice of a Statute of general 


799. Pardon, unleſs they are by ſuch Statute directed ſo to do: For as a Sta- 
Ingram v. tute of general Pardon does only relate to Offenders, it is not a publick Sta- 
Foot, tute ; and it is by n Means a Conſequence, that b ſe a M 

12 od.6 and i y no nſequence, that becauſe a Man is ena- 


bled to give ſuch Statute in Evidence upon the general Iſſue, the Judges 
muſt take Notice of it as to any other Purpoſe. 


1 11. A Statute which concerns Trade in general is a 1 Statute; ; 

Caſe... : the Genus Trade being compoled of all Kinds of Trade. 

| 4Rep. 26. 12. But a Statute, which relates only to a particular Trade, or to a 

Holland's particular Perſon of that Trade, 1s a private Statute : Becauſe the par- 

Caſe. ticular Trade is a Species of the Genus 'T rade, and the 7 Perſon 
is an Individual of that Species. | | 

a Rep. 120. 1 3. The Statute againſt Non- reſidence and that auind Pluralities are 


8 5  pvblick Statutes; becauſe. they extend to every Species of the * 


2 Rol. Abr. ritualty. 


4 | Rep, 16. 14. But à Statute hich concerns only a. Certain Species of the Spiri 


eg S tualty, as the Bishops; or an Individual of a certain Species, as a . 


2 Rol. Abr. cular B. i; * 3 15 à Pr ivate : Crate, 
466. 
ro. Fac. 132, 2 Mod. «7. 


WE 8 15. The 


| 8 PTM 25 

* 15. The Statute of firſt Weflm:infler, which ſays, that no Sheriff or *Page641 

other Mini ſter of the King /hall take any Reward te do his Office, but be ſa-4 Rep. 76. 
 tisfied with what he receives from the King, is a publick Statute ; becauſe — 

it extends to all Officers. | | : NNE 

16. The 23 H. 6. c. 10. which is confined to Sheriffs, has in divers 


| a 
Caſes been holden to be a private Statute. 2Saund.15 4 


Benſon v. 
_— Melly. 
Trin. 22 Car. 2. Plow. 65. Sid. 24, 439. 


17. But the contrary has been laid down in other Caſes; and in one 2 Lev. 103. 
| ſubſequent to the Caſe in Saunders Holt Ch. J. was of Opinion, that this pas Ag _ 
is a publick Statute, 7 Ss | | 83 

| 83. Sid. 23. 


18. The Statute made in the Time of Henry the Sixth, by which all Plow. 65. 
Corporations and Licences granted by that Prince are declared to be void, was Dyer v. 
| holden to be a private Statute ; becauſe, as it does not extend to all Cor- Mauniag- 
porations, it is not general, but particular in a Generalty, or to ſpeak with Bro. Parl. 
more Propriety general in a Particularity. 8 | KS: 
19. In many Statutes which would otherwiſe have been private, there 4 Rep. 76. 
are Clauſes, by which they are declared to be publick Statutes. Dyer 119. 


* 


0) Ot an Alirmative oz Negative Statute, 


1. (QOME Statutes are from their being in affirmative Terms called 

Affirmative Statutes; others obtain the Name of Negative Sta- 

tutes ; becauſe they are penned in negative Terms. | 
2. It is a Maxim of Law, that an Affirmative Statute does not take, jo TY, 


away the Common Law. 5 1 loſt, 111, 
h | 115. Show. Parl. Ca. 64. 


3. By the 43 E. 3. c. 11. it is enacted, © That the Pannel of Afſize Pro. Parl. 
ſhall be arrayed four Days before the Day of Aſlize ;” Vet if this be Pl. 78. 
done two Days before the Day of Aſſize it is good; for two Days were 
ſufficient at the Common Law, and where a Statute is affirmative it does 
not take away the Common Law. | 85 
4. The Statute of Marlbridge, c. 21. and the Statute of 2 Weſim. c. 39. Pro. Parl. 
are.“ That after Coniplaint made to the Sheriff he may take the Poſſe Pl. 108. 
„ comitatus, and make Replevin.” Notwithſtanding this Statute the 
Sheriff may take the Poſſe comitatus to ſerve any Proceſs with, as he could 
before at the Common Law; for an Affirmative Statute does not take 
away the Common Law. | 


5. Although an Affirmative Statute do not take away the Common 
2 Inſt. 205, 


Law, it is nevertheleſs binding; and a Party may make his Election to Pro, Parl. 


pl. 70 


proceed upon the Statute, or at the Common Law. | : 
| ; 7 TR 1 Rep. 64. Cro. Eliz. 104. 


6. It is in the general true, that if an Affirmative Statute, which 1s in- Plow. 206. 
troductive of a new Law, direct a Thing to be done in a certain Manner, 2828 4 
that Thing ſhall not, even although there are no negative Words, be done Hob. 294 
In any other Manner. 55 | Sid. 56. 

7. But where the Queſtion was, whether an Appointmert of Qverſeers, Stra. 1123. 

made after the Expiration of the I ime limited by a Statute for ſuch Ap- ex. v. 

* pointmeat, was valid? It was holden ro be ſo ; and by the Cour t: The 8 2 
43 Elia. c. 2. ought to have a liberal Conſtrudtion; becante it is a Sta- © by 

| — | tute 


| 
: 
. 
; 
f 
| 
| 
: 
| 
4 
: 
: 
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— 


r FS: 
tute under which Proviſion is to be made for the Poor. As it was not 
in the Power of the Pariſh to compel the Juſtices to make an Appoint- 
ment within the Time, the Appointment ought ex neceſſitate to be 
holden good. Although that Statute be introduQtive of a new Law, 
no Negative ought to be implied againſt the Meaning and Juſtice 

chere. | 5 | | 
11 Rep. 64. 8. If a new Power be given by an Affirmative Statute to a certain 
Fofter's Perſon, or to certain Perſons, by the Deſignation of that one Perſon, al- 
One: though it be an Affirmative Statute, all other Perſons are in the general 
| excluded from the Exerciſe of the Power ; it being a Maxim, that in- 
| clujeo_unius eft  exclufio alterius, © - 

Plow. 206. ©. If an Action founded upon a Statute be directed to be brought be- 

Stradling v. fore the Juſtice of Glamorgan in his Seſſions, it cannot be brought before 
| Morgan. any other Perſon or in any other Place. 5 e 
11 Rep. 39. 10. It being by the 31 E. 3. c. 12. provided, That Error in the Ex- 
Fefter's 4 chequer Chamber ſhall be amended before the Chancellor and Trea- 
Caſe. « ſurer, ſuch Error cannot be amended before any other Perſon or 
# & Ferions.”--.- 3 | | Fn 5 
11. By the 26 G. 2. c. 22. for eſtabliſhing the Britiſi Muſeum, ſome 
Acts are directed to be done by the Majority of the Truſtees. It was fa 
clear, that theſe Acts could not be done by the Majority of the Truſtees 
preſent at a Meeting, unleſs that Majority were likewiſe a Majority of 
the whole Truſtees, that the 27 G. 2. c. 16. was made for enabling the 
Majority of thoſe Truſtees who ſhall be preſent, provided that ſeven are 

preſent, at any Meeting to do theſe As, 

17 Rep. 64. 12. But the Deſignation of a certain Perſon, to whom a new Power 
Fofter's js given by an Arfirmative Statute, does Hot exclude another Perſon 


Caſe. who was by a precedent Statute authorized to do it from doing the ſame 
Stamf. Prer. 13. By the 8 H. 6. c. 16. it is provided, That after Office found he 2⁰ 
69, nds himſelf aggrieved may within a Month offer his Traverſe, and to take 


I1 Rep. 64%. Fremiſſes to Farm; and that the Chancellor, Treaſurer, or other Officer 
all demiſe them to him to Farm. By the H. 8. c. 16. Liherty is given 
to the Perſon aggrieved, 2 do this at ary Time within the Space of three 
Months. Afterwards the 32 H. 8. c. go. authorizes the Maſter of the 
Wards, to grant a Leaſe of the Lande of a Ward or an Ideot avhile they re- 
main in the Hands of the Crown. This laſt Statute, notwithſtanding the 
Defignation of a new Perſon, ſhall not take away the Power given by the 
former: For if, before any Leaſe is granted by the Maſter of the Wards, 

the Chancellor or Treaſurer do grant a Leaſe of the Premiſſes, the Maſ- 

ter of the Wards cannot afterwards demiſe them. 1 8 
1 Rep. 64. 14. An Affirmative Statute, even if there are negative Words in it, 
 Fefter's does not in many Caſes exclude the. Juriſdiction of the Court of King: 


pt Bench ; becaufe the Pleas there are before the King himſelf. ' 5 | 
Bro. Parl. 15. A negative Stature does ſo bind the Comman Law, that a Man 
Pl. 72. cannot afterwards make uſe thereof. 2 | N 


2Inſt. 105. 16. At the Common Law, if a Lord diſtrained for Cuſtams, Services 
m_ Parl. or other Duties when none were behind, an Action of Treſpaſs lay: 
pi. 72. But ſince the Statute of Marlbridge, the Words of which are, Si guis 
major vel minor difirict ones faciat ſuper tenemeatum ſitum, pro ſervitiſs vel 
eonſuetudinibus gue ſibi deberi dicat, wel pro re dliera, unde ad Dominum 

feodi pertineat difiriffiones facere, et poſten rinvincatur quod tenens ea fibi 

non debet, non ideo puniatur dominus per m eimptionem, it has been holden 

that in ſuch Caſe no Action lies at the Common Law. „„ 
e Inſt. 68. 17. A Woman, as well as a Man, might at the Common Law have 
2 had an Appeal of the Death of one of her Anceſtors: But a Woman can 
now only have an Appcal in the Caſe of her Huſband's Death; it being 


by 


5 r 
by Magna Ciarta c. 34. declared, quod Nullus capiatur aut impriſonetur 


 propter appellum famine de morte alterius quam wiri ſui *. *Page64 3 
18. An affirmative Statute does not take away a Cuſtom, 1 Inſt, 117, 
1 | 115. 


19. It is laid down that a Cuſtom is good againſt a negative Statute, x Inſt. 115. 
unleſs a new Law be thereby introduced : For that if the Statute be only 
_ declaratory of the Common Law, as a Man might have alledged,a Cul- 
tom againſt the Common Law, ſo he may againft ſuch Statute. 
20. But it has been fince holden, that no Preſcription or Cuſtom is ! Jon: 271. 
good againſt a negative Statute, whether it be declaratory of the Com-j; Ce 
mon Law, or introductory of a new Law. > 2 Bulſtr. 36. 
| | 8 3 | Show. 420. 
5 | 8 g hy W Show. Parl. 
— — ‚ e 


| (H) Ulhoſe Pꝛovince it is to conſtrue a Statute. 


1. ＋ HE Power of conſtruing a Statute is in the Judges; who have Hob. 346. 
Authority over all Laws, and more eſpecially over Statutes, to Sheffield v. 
mould them according to Reaſon and Convenience to the beſt and trueſt Uſe. 3 


OW. 109. 
15 5 | J Rep 7. 
2. But only the Judges of the temporal Courts have the Power of con- Mar. go. 
ſtruing a Statute. | e N „ pl. 148. 
8 5 | 2 Inſt. 614. - 


3. An Ordinary cannot impoſe a new Condition in a Bond of Admi- Hob. 83. 
niſtration, bur muſt take ſuch Bond in the Words of 21 H. 8. c. 5. and Slawney's 
when an Action is brought upon it, the Meaning of that Statute and of Cale. 
the Condition muſt both be aſcertained by a Court of Common Law. 

4. A Queſtion-arifing, whether a Perſon were a Bankrupt ? It was ob-2 Jon. 142. 
jected, that as the Jury had only found the Evidence, and had not drawn D9/worth 
the Concluſion, the Court cannot do this. The Objection was not al- Anderſon, 

lowed ; and by the Court: The Court may conclude from the Evidence, 
whether the Perſon were a Bankrupt within the Meaning of any Statute. 
5. In an Action brought for the Penalty given by the 5 Arn. c. 14. it Sayer 121. 
was found by a ſpecial Verdict, that the Defendant carried on the Trade H*arie, gui 
of a Poulterer ; that for the carrying on of this Trade he kept an open," 
Shop, wherein he bought and fold Geeſe, Chickens and other Poultry; 141.28 G. 2. 
that he had a Hare in his Cuſtody, and did ſell the Hare to J. S. for | 
four Shillings ; and that at che Time of having the Hare in his Cuſtody, 
and of ſelling it, he was ſeiſed in Fee of an Eſtate of one hundred 
Pounds a Year. The Queſtion being, whether the Plaintiff were a 

Chapman within the Meaning of the 5 Ann. c. 14. ? It was holden that 
he was not. In arguing this Queſtion it was ſaid, that as the Jurors have 
only found Facts, and have not expreſsly found that the Defendant was 
a Chapman within the Meaning of that Statute, the Plaintiff ought not 
to have Judgment, although the Court ſhould be of Opinion, that the 
Defendant was a Chapman within the Meaning of that Statute, The 
Opinion of the Court upon this Point was, that as the Queſtion, whe- 
ther the Defendant were a Bankrupt within the Meaning of that Statute ? 
does in a great Meaſure depend upon the Conſtruction of that Statute, it 
js a proper Queſtion for the Determination of the Court; and that the Facts 
found are ſufficient to enable the Court to determine it. In this Caſe the 


Authority of Dodfaworth v. Anderſon, 2 Jon. 142. was recognized. 


U Rules 


r vr k. 


© Bules to be obſerved in the Confiruftion of a 
Statute, 


1. Words and ne the Meaning of which in a Statute 1 bow 
aſcertained, are when uſed in a ſubſequent Statute to be 800 


in the fame Senſe. 


Salk 609. 1. XC EP TIO N was taken to an | upon the 14 Car. 2. 
rg v. Bar- c. 12. againſt Churchwardens and Overſeers, for not having made 
| Vern. 154. 2 Rate to reimburſe a Conſtable, that the Statute only puts it in their 
Fower by the Word may to make ſuch Rate, but does not require the 
doing it as a Duty, for the Omiſſion of which they are puniſhable : The 
Exception was not allowed; and by the Court: Where a Statute directs 
the doing of a Thing for the ſake of Juſtice or the publick Good, the 
Word vy means the ſame as the Word hall. The 23 H. 6. ſays the 
Sheriff may take Bail; but the Conſtruction has been that he Hall do 
this. 
8 Every Crime, the Perpetrator of which i is by any Starure ordained 
. Cord to have Judgment of Life or Member, is a F elony; ; although the Ward 
1 Inſt. 301. Felony be not contained i in 1 the Statute, 
_ 2 Inſt. 434. 
3 inſt. 91. Hob. 293. 1 Hawk. 107. 


r Int. 391. 3. But if an Offence be only prohibited by a Statute upon Pain of for- 
3 my 745» feiting all that the Offender has; or of forfeiting his Body and Goods; or 
2 270, of being at the King's Will for Body, Land and Goods; it ſhall amount 
293. to no more than a Miſdemeanor. 
Hawk. 100. 4. If an Act of Parliament ſay, an Offender all be puni ſhed according fo. 
4 Init, 171. his Demerit, theſe Words import only, that he ſhall be punithed 1 in the 
ordinary Cour e of Juſtice by Indictment. | 
Salk. 606. 5. When a Statute gives a Penalty 10 be recovered before Fuftices of ne 
Anon. Peace, but preſcribes no Method of recovering it, the 88 Method 1 is 
by Indictment. 
Ms. 3 6. An Information, exhi bited againſt the Dofendant a Sadler, for a 
2 v. bg penalty given by the 1 7c. 1. c. 22. was quaſhed; and by Lord Mans- 
169 „ feld, Ch. J. Where a Power is given, as is done in the preſent Caſe, 
by a Statute, to enquire, hear and determine, it always means according to 
Pages: the * Courſe of the Common Law by a Jury; and the Proceeding muſt 
in ſuch Caſe be by Inditmert. 


2. In the Con! Arnction of one {Part of a Statute every other Part 
| | ought to be taken into Conſideration. 


T Inſt, 381. The moſt natural and genuine Way of confiruing A Statute is to 
1 one Part by another Part of the ſame Statute: For this beſt ex- 
prefleth the Meaning of the Makers; and fuch ConſtruQion is ex wiſe 
Ceribus adduc. 

Plow 365. 8. If any Part of a Seariite te obſcure, it is proper fo otter the | 

Store? v. other Parts; for the Words and OE of one Fart of a Statute do 


buch. 


Ne 16, frequently cad to rhe Senſe of another. 


T TW 

A Statute ought upon the whole to be ſo conſtrued, that, if it can 1 Show. 108. 

be prevented, no Clauſe, Sentence or Word ſhall be ſuperfluous, void or _ v. Zer- 
inſignificant. N e Hard. 344. 
10. The Title of a Statute is not to be regarded in conſtruing it, be- Hard. 324. 
cauſe this is no Part of the Statute. | | Ld. Raym. 
| | | 77. 

11. It is in the general true, that the Preamble of a Statute is a Key to Plow. 369. 
open the Mind of the Makers, as to the Miſchiefs which are intended to 2 v. 


4 5 ouch, 
be remedied by the Statute, 1 luſt. 79. 


12. But this Rule muſt not be carried ſo far as to reſtrain the generals Mod. 144. 
Words of an enacting Clauſe by the particular Words of the Preamble ; For #** v. Al- 
there was a Time when Statutes were made without Preambles; and there, p 
Preamble of a Statute is no more than a Recital of ſome Inconyeniencies, palm. wy 
which does not exclude any other, for which a Remedy is given by the 1 Jon. 164. 
enacting Part of the Statute. _ + | | 

13. It was ſaid by Lord Cooper, that he could by no Means adopt the x will. 320. 
Notion, that a Preamble ſhall reſtrain the Operation of an enacting Clauſe ; Copeman v. 
and he added, that if the Preamble of the Coveniry Act had only recited Gut. 
the Barbarity of ſlitting Cos entry's Noſe, and the enacting Clauſe had been 
general againſt the doing of any Thing whereby a Man is disfigured or de- 
faced, it might agreeably to that Notion haye been ſaid, that cutting off the 
Lip or putting out an Eye would not have been within the Meaning of this 
Statute, becauſe neither of theſe is mentioned in the Preamble. | 

14. The general Words in one Clauſe of a Statute may be reſtrained by 8 Mod. 8. 


the particular Words in a ſubſequent Clauſe of the ſame Statute. | Rex v. The 
| | h | Archbiſhop 
| | of Armagh. 
15. If by a Statute Lands are diſgavelled to all Intents and Purpoſes, and Lev. 80. 
made deſcendible as Lands at the Common Law, the former general Words Haſeman v. 
are ſo reſtrained by the particular ſukſequent Words, that, although the Rn 
Partability of an Eſtate by which many Families have been reduced to a 
low Eftate be thereby put an End to, the Cuſtom to deviſe is not taken 
away: For this Cuſtom is a Privilege at the Common Law, and no Part of 
the Cuſtom of Gavelkind. | * 
16. The general enacting Words of a Statute are not to be reſtrained by g xrod. 144. 


any Words introductory to the enacting Words. Rex v. Al- 
| 5 . 1 thoes. Palm. 486. 1 Jon. 164. 


17. If a particular Thing be given or limited in the preceding Part off Jon. « 
2 Statute, this ſhall not be taken away or altered by any iubſequent general San v. 
Words of the ſame Statute. | 1 2 


219. A Saving in a Statute, which is repugnant to the Purview of the pages 


Statute, 15 void. ED : 1 Rep. 47. 
| | Alton Wood 's Caſe. Plow. 564. 


19. The Purview of a Statute may be qualified or reſtrained by a Jon. 339. 
Saving in the Statute : But if the Saving be repugnant to the Purview it Nerv. Brig. 
> | - 10 Mod. 115. 
is void. | 

20. If a Proviſo in a Statute be directly contrary to the Purview of the...” Ns 
Statute the Proviſo is good and not the Purview : Becauſe it ſpeaks the T 
latter Intention of the Legiſlators. | General v. 

Eons = | the Governors of Ci:l/ta Waterworks. 


* 
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* If divers Sratytes relate to the ſame Thing they ought 1 to be all taken 
into Conſideration i in conſtruing any one of them. 


Plow. 206. 21. If one Statute prohibit the doing of 'a Thing, and another Statute 
Stradling v. be afterwards made, whereby a Forfeiture is inflicted upon the Perſon doing 
Morgen. that Thing, both are to be conſidered as one Statute. | 
Bro. Wafe, 22. When an Action founded upon one Statute is given by a ſubſequent 
pl. 6. Statute in a now Caſe, every Thing annexed to the Action by the firſt Sta- 
tute is likewiſe given. 
* Rep. 4. 23. A Statute lately made may be bolden to * within the Equity of a 
Cafe. Statute made long ſince; and there are in our Books frequent Inſtances of 
9 its having been ſo holden. 
24. If a Thing contained in a molten Statute be within the Reaſon 
— 88 of a former Statute, it ſhall 2 taken to be wie the 5 of that 
Sir 7/4, Statute. | 


Moore 8 
Caſe. 2 Jon. 63. 


Vent. 246. 25. The 13 Elis. E. 18. concerning Leaſes made by ſeiritual 88 bb. 

A. ing enlarged by the 14 Eliz. c. 11. although only the former of theſe 

CRE. Statutes be recited in the 18 Ez. c. 11. it has been holden, that the latter 
1s virtually recited therein. 

26. In the ſame Caſe it is laid down, that there is ſuch a Connection 
betwixt all the Statutes concerning Leaſes made by Eccleſiaſtical Perſons, that 
they are all to be taken into Conſideration in the Conſtruction of any one of 
them. The 32 H. 8. c. 28. is not recited in the 1 Eliz. c. 19. nor in the 
13 Eliz.c. 10. Yet a Leaſe is not warranted by either of theſe en 

unless it have the Qualifications required by the 32 H. 8. c. 28. 
Barn. Chan 27. The 22 & 23 Car. 2. c. 10. for the better ſettling of Inte/lates Eflater, 
Rep. 276. is continued with ſome additional Clauſes b by the 1 Fac. 2. c. 17. It was 
* tor + holden by Lord Hardwick Chancellor, that for this Reaſon the latter Sta- 
Haden. tute muff be conſtrued as if the former had been therein recited. 
MS. Rep. 28. A Queſtion ariſing, whether Juſtices of the Peace had a Power to 
Her v. Lox-appoint five Overſeers for the Parith of St. Chads in Shrew bury ? it was 
2 holden, that they had not: And by Lord Mansfield Ch. J. the Number 
Hil, . 2. of Overſeers was by the 39 Eliz. c. 3. to be preciſely four. As this 
Number might in ſome Places have been found too large, Power is given 
by the 43 #/iz. c. 2. of appointing four, three, or two, reſpect being 
had to the Greatneſs of the Pariſh; but no Power is given to exceed in 
any Place the Number of four. The Rule of Law as to a ſpecial Au- 
thority is, that every Thing done under the Colour thereof which is not 
within it is void. There was no need to inſert negative Words in either 
of the Statutes: Nay, ſince no Power had been ever given to appoint 
five Overſeers, it would have been quite nugatory to have ſaid that five 
ſhall not be appointed. As the 39 Eliz. was undoubtedly under the 
Contideration of the Legiſlature when the 43 Eliz. was made, it ought, 
although long ſince expired, to be taken into Conſideration in conſtruing 
the latter Statute: For it is a Rule in the Conſtruction of Statutes, that 
 #Page647all * which relate to the ſame Subject, notwithſtanding ſome” of them 
may be expired, or are not referred to, muſt be taken to be one Syſtem 
and conſtrued conſiſtently ; and the Practice has been ſo to do in Caſes of 
Bankruptcy, Church Leaſes, and in ivr Cales. 


4. The 


underſtood and conſidered. 1. What the Common Law was before. er 
2. What the Miſchief was for which the Common Law had not pro- 1 Inſt. 242. 
vided. 3. The Remedy that is by the Statute provided for the Miſchief. 2 Inſt. 307. 


Caſe, 


 haaret in cortice. 
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4. The common Law ou ght to be regarded in the Conſtruction of a 
VV Statute. | 


209. If a Statute make uſe of a Word the Meaning of which is wells Mod. 143. 


known at the Common Law, the Word ſhall be underſtood in the ſame 916 v. 
Senſe it was underſtood at the Common Law. © | Harman. 
30. To know what the Common Law was before the making of a 


| Statute, whereby it may be known, whether the Statute be introductory of 
a new Law, or only affirmatory of the Cominon Law, is the very Lock and Plow. 365. 


1 


Zouch v. 


Key to ſat open the Windows of a Statute, | 3 
| | 2 Inſt, 301, 308. 3 Rep. 13. Hob. 83, 97. 


* 


31. In order to conſtrue a Statute truly, four Things are neceſſary to be 3 2 7- 
EP on s 


4. The true Reaſon of the Remedy. 


32. The beſt Conſtruction of a Statute is to conſtrue it as near to the * 
Rule and Reaſon of the Common Law as may he, and by the Courſe ur 


which that obſerves in other Caſes, Williams. 


Pow. 368. 2 Inſt. 148, 301. 1 Saund. 240. 10 Mod. 245. 


33. By the Statute de donis it is enacted, that a Fine levied of entailed 3 Rep. 88. 


Lands i#/o jure fit nullus : Yet the Conſtruttion has been, that ſuch Fine e Caſe of 
ſhall not be a Nullity, and only a Diſcontinuance; becauſe at the 5 


Common Law, if a Biſhop ſeized in the Right of his Church, or a Huſ- 
band in the Right of his Wife, had aliened by a Fine, it was but a Diſ- 


continuance. N . 
34. When the Proviſion of a Statute is general, it is ſubje to the Con- 1 Show. 456. 


troul and Order of the Common Law. Ter u 7 


: | Biſbop of London, Sav. 39. Hard. 62. 
96, If a new Remedy be given by a Statute in a particular Caſe, this WY 

jhall not be extended to alter the Common Law in any other than that 2, I 
| 5 ; ons. 

Hob. 298. Cart. 36. Vaugh. 179. 


36. The Statute of 1 Meſim. c. 20. de malefackoribus in parcis et wivariis Bro, Parl. 


all not extend to Forefts : Becauſe it is in Reſtraint of the Common Law, pl. 52. 
and ſuch Statute is to be conſtrued ſtrictly. | 


2 Init. 435. 
Vaugh. 179. 


37. An obſcure Statute ought to be conſidered according to the Rules ef Win. 86. 


the Common Law. 9 | Hickford v. 


Maclin. 


5. The Intention of the Makers of a Statute ought to be regarded in the 
| Conſtruction of the Statute. 


38. Such Conſtruction ought to be put upon a Statute, as may beſt an- Plow. 232. 


ſwer the Intention which the Makers had in View; for qui keret in Liter, 2 v. 
N ele y. 


11 Rep. 73. 


309. The Intention of the Makers of a Statute js at ſometimes to be #p, e648 
callefted from the Cauſe or Neceſſity of making a Statute ; at other plow. 2032. 
| 15 | | : 5 Stradling v. 
Morgan. Lit. Rep. 212. II Mod. 161. 1 Sb. 291. 1 Jon. 103. 
| — | '{imes 


r ( TT 

Times from other Circumſtances. Whenever this can be diſcovered, it 
ought to be followed with Reaſon and Diſcretion in the Conſtruction of 
the Statute, although ſuch Conſtruction ſeem contrary to the Letter of the 

1 „ F 8 
2 Inſt. 11, 40. Great Regard ought in conſtruing a Statute to be paid to the Con. 
136, 81. ſtruction which the Sages of Law, who lived about the Time or ſoon after 
it was made, put upon it; becauſe they were beſt able to judge of the In- 
tention of the Makers. It is moreover a Maxim, that Contemporanea expo. 

fitio eft fortiſſima in Lege. „ . 5 


Plow. 37. 41. Wherever any Words of a Statute are obſcure or doubtful, the 
imb iſb v. Intention of the Legiſlators is to be reſorted to, in order to find the Mean- 
Tailboys. ing of the Words. 2 | 7 e 
Plow. 366. 42. A Thing, which is within the Intention of the Makers of a Statute, 


2 is as much within the Statute, as if it were within the Letter. 

10 Rep. Tor. | 55 . 5 „ : a | | 
Plow. 366. 43. By the 4 H. 7. c. 24. it is provided, that the Right of a Perſon, who 
na was within the Age of twenty-one Years at the Time of levying a Fine, 
e  fhall not be thereby bound: Yet if the Diſſeiſee die leaving a Wife with 
Child, and the Diſſeiſor levy a Fine, and afterwards the Child be born, the 


Child, although not within the Letter of the Statute, becauſe, as the Age 


of a Child begins only from its Birth, it cannot be ſaid to have been at the 
Time the Fine was levied within the Age of twenty-one Vears, is within 
the Meaning; and his 4 7 ſhall be faved, 3 7 
Plow. 57 44. The Words of 2 We/#m. 2. c. 23. are, In Caſu quando vir ami ſit per 


 Wimbifs v. defaltam tenementum quod fuit jus uxoris ſue, durum fuit quod uxor poſt mor- 


Tailboy. tem wiri ſui non habuit aliud recuperare quam per breve de redo, propter quod 
Dominus rem flatuit, quod Mulier poſt mortem viri ſui habeat recuperare per 
rewe de Ingreſſu, cui ipſa in vita ſua contradicere non poteſt. Only a Loſs 

by Default of the Huſband is within the Letter of the Statute ; But the 
Conſtruction has been, that a Woman ſhall have a Writ of Cui in vita, 


although the Loſs was by Default of both herſelf and Huſband ; becauſe, 


as the preſumed to have acted under the Coercion of her Huſband, this 
Caſe ts within the Intention of the Makers of the Statute, . 


45. A Thing which is within the Letter of a Statute, is not within the 


Statute, unleſs it be within the Intention of the Makers. | 


' Plow. 18. 46. The Statute of Marlebridge, c. 4. prohibits generally he driving of 2 


Reniger v. Diſireſs taken in one County into another, It has however heen adjudged, that 
#822 if Land holden of a Manor in one County lie in another County, the Lord 


may diſtrain upon the Land, and drive the Diſtreſs into the County where 
the Manor lies; for as it would be inconvenient and a great Lots to the 


Lord, if he could not drive the Diſtreſs to his Manor, this Caſe, although 
within the Letter, is not within the Meaning of the Statute. IT 
Plow. 205. 47. By the Statute of Glouceſter, c. 1. it is provided, © That the Diſſeiſee 


$:radling v. ſhall recover Damages, in a Writ of -Entry founded upon a Diffeiſin, 


Morgan. againſt him who becomes Tenant after the Diflerfor.” Yer if the Diſſeiſor 
make a Feoffment by Deed to three Perſons, and make Livery of Seiſin to 
two of them: but the third was not preſent at the Livery, nor ever agreed 

to the Feoffment, nor recetyed any of the Profits, he thall rot, although he 

become, by the Death of the other two, Tenant after the Diſſeiſor, be liable 

to anſwer in Damages to the Diſſeiſee: For the Lezitlatcrs could not intend 


to make him, who never aſſented to the Wrong done to the Diſſeiſse, an- 


ſwerable for it. IT 


58. In 


„„ „ 


' 
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* 6. In what Caſes, 2 Statute ought to have an equitable Conſtruction. Page 649 


48. By an equitable Conſtruction, a Caſe not within the Letter of a; lnſt. 24. 
Statute is ſometimes holden to be within the Meaning, becauſe it is with- 
in the Miſchief for which a Remedy is provided. The Reaſon for ſuch 
Conſtruction is, that the Law-maker could not ſet down every Caſe in 
expreſs Terms. | . Fu | 
49. In order to form a right Judgment, whether a Caſe be within the plow. 467. 
Equity of a Statute, it is a good Way to ſuppoſe the Law- maker pre- Eyſton v. 
ſent; and that you have aſked him this Queſtion, Do you intend to . 
comprehend this Caſe? Then you muſt give yourſelf ſuch Anſwer, as you 
imagine he being an upright and reaſonable Man would have given. If 
this be, that he did mean to comprehend it, you may ſafely hold the 
Caſe to be within the Equity of the Statute: For while you do no more 
than he would have done, you do not act contrary to the Statute but in 
Conformity thereto. | | | Fg 
50. In ſome Caſes the Letter of an Act of Parliament is reſtrained by 
an equitable Conſtruction; in others it is enlarged ; in others the Con- 
ſtruction is contrary to the Letter. 8 
51. That equitable Conſtruction, which reſtrains the Letter of a Sta- Plow. 465. 
tute, is defined by Ari//otle in this Manner. Æquitas eft correctio legis ge- 82 * 
neratim late qua parte defecit ; or as the Paſſage is explained by Peronius, 1 
Fquitas eft correfio quedam legi adhibita, quia ab ea abeſt aliguid proptey 
generale fine Exceptione comprehenſionem. | | 
52. The Words of 2 Weſtm c. 11. are general, that all Bailiffs and Plow. 365. 
Receivers, who in paſſing their Accounts before. Auditors aſſigned ſhall Zeuch v. 
be found in Arrear, may be committed to the next Gaol: Vet if an Infant ,’ 
Bailict or Receiver be found in Arrear, he ſhall not be committed; for ke is 
not by reaſon of his want of Diſcretion within the Equity of the Statute. | 
53. If a Law be made, that whoever does a certain Act ſhall be ad-Plow. 465. 
judged a Felon and ſuffer Death, yet if a Madman do this he ſhall be ex- S v. 
caſed : For, as the Action is not to be imputed to him, but to an invo-*"* 
Juntary Ignorance brought upon him by the Hand of God, he is not with- 
in the Reaſon of the Law. FS „ = 
54. But if a felonious Act be done by a drunken Perſon it is Felony ; Plow. 19. 
and, although he did not when drunk know what he did, he ſhall becauſe" ge Ys 
he brought the Ignorance upon himſelf ſuffer Death. He does indeed Wee. 
deſerve to be doubly puniſhed ; for he has been guilty of two Offences, 
the ſetting of an ill Example to others in being drunk, and the doing of a 
Thing which the Law prohibited. | — 
55. Actions, which proceed from involuntary Ignorance, are in legal lbid. 
Phraſe ſaid to have been done ex ignoramtia; Actions which proceed from 
Ignorance that might have been avoided, are laid to have been done 7g- 
noranter. | | | | 5 3 I 
56. That equitable ConſtruQtion, which enlarges the Letter of a Sta-Plow. 467. 
tute, is thus defined. Aquitas eft wverborum legis directio efficiens, cum una . — 
res folummodo legis cavetur verbis, ut omnis alia in æguali genere eiſdem cave- 9 
atur verbis. | 7 £2 5 ; 
57. 'The Words of the 13 E. 1. are, Circumſtecte agatis de negotijs tan-Plow. 36. 
gentibus Epiſcopum Norwvicen/em ; yet this Statute, although only the Biſhop . 2 92 
of Norwich be named, has been always extended by an equitable Conſtruc- Z er of 
tion to other Biſhops, pet | | ; 


OT | 58. The 
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Plow. 467. 58. The Remedy given by the 9 E. 3. c. 3. againſt Executors has been 

Pa" „always extended by an equitable Conſtruction to Adminiſtrators ; becauſe 

———* theſe are within the Equity of the Statute. g 1 

Plow. 109 39. A Statute ought ſometimes to have ſuch equitable ConſtruQion as is 
Fulmerſton v. contrary do the Letter. 5 > 


Steward. | 
3 Rep. 7. Hob. 346. 


*Page650 * 60. By the 1 E. 2. fl. 2. the breaking of a Priſon by a Priſoner con- 
1 „ fined for Felony is made Felony: Yet if a Priſon be on Fire, and a Priſoner 
Fogeſſe. break it in order to fave his Life, he ſhall be excuſed, notwithſtanding the 
| excuſing of him be directly contrary to the Letter of the Statute. 8 
Plow. 88. 61. By 2 Weſtm. c. 12. the Party acquitted upon an Appeal may re- 
—— v. cover Damages againſt all who have been Abettors of the Appeal: Vet 
2 Inf. s 4. If a Son abet his Mother in bringing an Appeal, he ſhall nor, although 
be act contrary to the Letter of the Statute, be liable to Damages; for 
the Common Law and Reaſon both ſay, that it is the Duty of a Son to aid 
and abet his Mother. FS . „5 Ty: 
70 Mod. 282. 62. A Statute, which is to take away a Remedy given by the Common 
N Law, ought never to have an equitable Conſtruclio n. 
Vaugh. 373. 63. If the Words of a Statute do not extend to a Miſchief which rarely 
Bole v. Hor-happens, they ſhall not be extended by an equitable Conſtruction to that 
on. Miſchief: But the Caſe is to be conſidered as a Caſus omiſſus; for the 
| Objects of Statutes are Miſchiefs gue frequentius accidunt. | 
"5 ry 33. 64. A Starute ſhall never have an equitable Conſtruction, in order to 
The Counteſ; overthrow an Eſtate. | og ns 5 | 
of Siſer. A 
Carth. 396. 65. The Senſe of Words uſed in an Explanatory Statute ought not to be 
| e rs extended by an equitable Conſtruction: But their Meaning, the Explana- 
Zefton. natory Statute being a legiſlative Conſtruction of the Words uſed in a former 


Salk. 534. Statute, ought to be ſtrictly adhered to. 


7. A Statute which concerns the public Good, | ought to be conſtrued 
FE EN | liberally. | Es Es 


11 Rep. 71. 66. The Crown is bound by the general Words of a Statute: made for 


Magdalen , a _ 
Collige's the Maintenance of Religion, the Advancement of Learning, or the Sup- 


Caſe. port of the Poor: Becauſe all Statutes, in which the Public are intereſted, _ 
K $17, ought to be ſo conſtrued that they may be effectual. | — | 
SIS, 319. | <2; | | ; 


Keilw. 198. 67. Every Word in an Act of general Pardon ſhall be taken moſt 
Pl. 1. ſtrongly againſt the King. 3 7 EE” 
Ser 1 68. A Statute made pro bono publico ſhall be conſtrued in ſuch Manner, 
25 2, 25 8. ? : 
Pierce v. that it may as far as poſlible attain the End propoſed. 
Hepper. 1 Ih, V | | Te I CN Is 
2 Vern. 431. 69. The New River Water Act was holden, although only the City of 
New River 
Company v. Statutes made for the Conveniency of the Publick ought to have a liberal 
Grave. Conſtruction. 3 | „ 3 
„2 Mod. 513. 70. It has been holden, that a Statute diſcharging inſolvent Debtors ought 
Callady v. to be conſtrued ſtrictly, becauſe it gives away the Property of ſome Sub- 
Puukington. ject; and by Holt, Ch. J. Let a Statute be ever ſo charitable, if it give 
| away the Property of a Subject, it ought to be conſtrued ſtrictly. 


s. ARe- 


London be therein mentioned, to extend to Places adjacent; becauſe all 
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8. A Remedial Statute ought to be conſtrued liberally. | #9 | 

| . 

7 1. Such Conſtruction ought to be put upon a remedial Statute as will zinſt. 381.b. | 4) | 

tend to ſuppreſs the Miſchief intended to be remedied. | M6: | 
72. A Statute made for the Suppreſſion of a Fraud, or to give a morePlow. 87. 1 
ſpeedy Remedy for a Right, ought to be conſtrued liberally ; becauſe ſuch ＋inbißb v. 1 
Conſtruction is for the Furtherance of Juſtice. Tailbeys. | | ; 


73. It is the Duty of Judges to put ſuch Conſtruction upon a Statute, 3 Rep. 7- 
as may redreſs the Miſchief ; guard againſt all ſubtle Inventions and Eva- Ca- N 
ſions for the Continuance of the Miſchief pro privato Commodo ; and giver Rep. 123. 

Life and Strength to“ the Remedy pro bono publico, according to the true 11 Rep. 71. 


Intent of the Makers of the Law. oy Car. 
Odo | 3 *Page651 
74. A Fine levied by a Huſband ſeized in the Right of his Wife is, ,,q 381 
within the Letter of the Statute of Glouceſter; but as the Heir would be 80 
thereby barred of the Inheritance of his Mother by the Warranty of his | 
Father, although no Aſſets did deſcend upon him, the ConſtruQtion, in 
older to prevent this Miſchief, has been, that ſuch Fine does not bind the 
Heir, unleſs Aﬀets did deſcend upon him | 
75. By the 13 Eliz. c. 10. it is enacted, © That from henceforth all 11 Rep. 74, 
« Leaſes, Gifts, Grants, Feoffments, Conveyances or Eſtates to be made, 75. 
had, done or ſuffered by any Maſter and Fellows of a College, to any 8 
« Perſon or Perſons, Bodies Politick or Corporate, other than for the Cass“ 
« Term of twenty-one Years or three Lives, ſhall be utterly void and of 
none Effect, to all Intents, Conſtructions and Purpoſes.” After the 
making of this Statute, the Maſter and Fellows of Magdalen College 
granted certain Premiſſes by Indenture to the Queen, her Heirs and Suc- 
ceſſors for ever, with Condition that ſhe ſhould before a Day mentioned 
in the Indenture convey and aſſure the fame, by Letters Patent under the 
the Great Seal, to Benedict Spinola a Merchant of Genoa. The Queſtion 
was, Whether the Grant to the Queen were good, or in other Words, 
whether the Queen were bound by the general Words of the Statute ? It 
was holden, that where the Crown has by Prerogative any Eſtate, Right, 
| Title or Intereſt, this is not barred by the general Words of a Statute : 
But that in this Caſe, as the Queen would not be deprived of any Eſtate, 
Right, Title or Intereſt, which ſhe had in the Premiſſes before the making 
of the Statute, ſhe is bound thereby; and that ſuch Conſtruction is.neceſ- 
ſary for the preventing of ſubtle Inventions and Evaſions, by which this 
AR, made for the Maintenance of Religion, and the Advancement of Arts 


and Sciences, might be eluded. | 
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| 9. A Penal Statute ought to be conſtrued ſtrictly. 


76. The Rules of the Common Law will not ſuffer the general Words Plow. 17. 
of a Statute to be reſtrained, to the Prejudice of a Perſon upon whom a Keuiger v. 
Penalty is inflicted : But there are a Mulritude of Caſes to ſhew, that RES | 
the general Words of a Statute ought to be reſtrained in Favour of ſuch pl 85 gs ; 
Perſon. | ET | 5 
577. Wherever a greater Puniſhment is inflicted by a Statute for a ſecond 2 Inſt. 468. 
Offence, an Offender is not liable thereto, unleſs there has been Judgment 
_ againſt him for a former Offence ; for a penal Statute ought to be conſtrued 
ſtrictly, and it does not appear, that he has been guilty of a former Offence, 
unleſs there has been ſuch Judgment. . 5 
78. The Statute which gives an Action of Attaint in © Plea real, be- Bro. Parl. 20. 
ing a penal Statute, has never been extended to a Plea perſonal. 
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79. It was in one Caſe holden, that Statutes, which give Colts, are to be 
conſtrued ſtriQly ; Coſts being a Kind of Penalty. | | 


Rep. in Tine 80. And in another Caſe, wherein the Auchority of the laſt mentioned | 
of Hard. 357. Cafe was recognized, it was faid by Lord Hardwick, Ch. J. to be a ſet- 


te = tled Rule ; that Statutes, which give Colts, are to be conſtrued ſtrietl . 


SClaſtonry. 

3 Rep. 7. $1. However true it may in the DE” be, that penal "TRE are to be 
-x xx 3 conſtrued ſtrictly; yet even in the Conſtruction of theſe the Intention of the _ 
8 86. er ought to be regarded. 


Plow. 86. 82. It is declared by the 25 E. 3 to be Treaſca for a Servant 1 kill his 
* v. Maſter. A Queſtion ariſing upon this Statute, whether a Servant who had 
PR killed his Maſter's Wife ought to have Judgment to be drawn and hanged 
or only to be hanged ? it was holden by all the Judges, that this is Treaſon, 
and the Judgment was that he ſhould be drawn and hanged. And by 
Cote J. notwithſtanding that a Statute, which encreaſes a Puniſhment be- 
yond what it was at the Common Law, ought not to be extended by an 
equitable Conſtruction, yet the Words of ſuch Statute ought to be conſtru- 
ed according to the true Intention of the Makers of the Statute, 
- ®Page6g2 83. The 7 H. 7. c. 1. and the 3 H. 8. c. 1. make the Departure of a 
cCro. Car. 71. Soldier from his Captain without Licence Felony. A Queſtion ariſing, 
Thesoldiers Whether the Departure of a Soldier without Licence from his Conductor, 
Caſe. to whom he was delivered to be brought to the Sea-fide, was Felony ? It 
was reſolved by nine Judges againſt three that it was Felony ; for that a 
Conductor is a Captain within the Meaning of the Statutes, and that a 
| Penal Statute, when made for the Public Service and Good of the King 
ard Realm, ought to be conſtrued according to the Intention of the Makers 
| of the Statute. | 
11 Rep. 34, 84. It was holden, that an Offender who had been guilty of Arſon was 
not entitled to the Benefit of Clergy, notwithſtanding this was not expreſly 
taken from him by any Stature ; and it is added, that there are many 
Caſes in our Books, where Penal Statutes have been conſtrued by Intend- 
ment for the Supprefſion of a Miſchief, the Advancement of Juſtice, and 
be putting of a Stop to heinous Offences. | 
2 Brown. 85. A Statute, which is made for the Good of the Publick ought, 9 
10,121,116. though it be penal, to receive an equitable Conſtruction. 
Plow. 35. 586. A Statute, which is penal to ſome Perſons, may provided it be 
Patt v. The beneficial to all others have an equitable Conſtrution ; for every Statute 
1 4 Y is penal to ſome Perſons : And if the extending of a penal Statute by an 
Plow. z. Equitable Conſtruction be more advantageous than prejudicial to the 
od. T 77. greater Part of the . it may We the Rules of Law be o ex- 


2 Brown. rended. 
302. | 


8 
Poulter's 
Caſe. 


_ wMod.287, 87. The Statute of Merlebridge, c. 2. 1. againſt committing w aſte is 
tian neond v. penal; yet it has been conſtrued liberally. The Words of this Statute 
i eb. are, Firmarii non faciant vaſlum + Put it has been nolden,-that the Word 
Firmarii extends to Strangers ; it has Ekewiſe been holden. that this 
| Statute extends to Waſte omittends. although the W ord faciant 1n the ſtr ic 
Senſe of it docs only mean active V. aſte. 
Prec. in ch. 88. It was inſiſted, that the Statute againſt Simony, being a penal Law, 
275. ought to receive no Aid from a Court of Equity : But by Wright Lord 
of 2 TK deeper; This Court will aid remedial! Laws notwithſtanding they are 
Fs "penal, not indeed ſo as to make them more penal, but to let them have 
f their * Oper F;reFt, | 


10. Some 


* A TY TE. 


10. Some other Rules, 1 ought to be ered” in the Conſtructi ion 
of a Statute. 


89 Such ConſtruQon ought to be put upon a Statute, as does not ſufſer Hob. 97. 


it to o be eluded. | Hes. V. 
8 | | 3 Rep. 7. 

II Rep. 73- 

90. Bie Saks ought t to be chu for the proventing of Delay as Inſt. 61 1, 
wa as poſſible. 614. 


A Statute onght to be ſo conſtrued, that no Man who is innocent be jg. 360. 
united or endamaged. 
92. No Statute ſhall be 3 in ſuch Manner, as to be i Inconvenient Ort. 136. 


or againſt Reaſon. a Hughes v. 
ä Hughes. I Inſt. 97. 5 — Cawgrie's Caſe, 


confirmed piers „ any Ad or Thing pa ae, Vet it was 
holden, that the Statute did not extend to the confirming of a Perſon, who 
had been funoniacally promoted. 

94. If the Meaning of a Statute be doubtful, the Conſequences are to be Mod. 344. 
conſidered in the Conſtruction: But where the Meaning 1s plain no Confe- De Queen v. 
quences are to be regarded in the Conſtruction; ; for this would be aſſuming Sn 
a legillative Authority. 

If a Statute be penned in dubious Terms, Uſage is a juſt Rule to *Page6s 3 
conſtrue it by; for Jus et norma hquendi is governed by Uſage, and the vaugh. 169, 
Meaning of Words ſpoken or written ought to be allowed to be as it has 170. 
conſtantly been taken to be: But if the Uſage have been, to conſtrue the 5 95a v. 
the Words of a Statute contrary to their obvious . ſuch Uſage is 6 
not to be regarded; it being rather an Oppreſſion of thoſe concerned than 

a Conſtruction of the Statute 
96. A Statute which gives « new Remedy, ought not to have a liberal 2 Sid. 63. 
Conſtruction. 
97. A Statute creating a new JuriſdiRion ought to be conſtrued stra. 253, 
260. 


frrictly. 
Pierce v. Hopper. 10 Rep. 75. 


98. I has been holden, that the 6 0. I. c. 21. which gives he Commiſ- Bunb. 106. 
ſioners of Exciſe a Juriſdiction to condemn in a ſummary May certain Goods 277% 
therein mentioned, ought to be conſtrued ſtrictly; becauſe it breaks in upon ; 
tlie ancient Juriſdiction of the Court of Exchequer. | 


99. A privees Searats ought not to have a liberal Canfiru&ion, 2 Mod. 57. 
Threadneedle 


v. Lynam. 


— — — 


—— — $ as. 


7 8) pow a erſon i of Dilobediente to a 
tatute may be puniched. | 


1. HEN a Statute giveth a Forfeiture or Penalty, againſt him who: Inſt. 159. 
wrongfully detaineth or diſpoſleſſerh another of his Duty or3 Lev. 290. 
Intereſt, he that hath the Wrong ſhall have the Forfeiture or Penalty, 
and ſhall have an Action therefore upon the Statute at the Common Law; 
for the King ſhall not have the Forfeiture in ſuch Caſe; and fo it was 
adjudged in the 9 upon Conference with the other Judges, in an 
r „„ Infor- 
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Pool v. Neel, 
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| Information for the treble Value, for not having ſet out Tiches at Sina 
in the County of Cambridge. 
alnit.55,74- 2. As every Statute made againſt an Injury, Miſchief or Grievance, does 
e Rep. 7h+ impliedly give a Remedy ; the Party injured, if no Remedy be expreſsly 
given, may have an Action upon the Statute. C 
6 Mod. 26. 3. If a Statute command or prohibit a Thing for the Advantage of 2 
Anon. particular Perſon, that Perſon ſhall have an Action upon the Statute, to 
recover Satisfaction for an Injury done him contrary thereto ; for it would 
oy ſtrange, that there ound 3 in ſuch Caſe be no Remedy except in a Court 
| of Equit 
Poph. 175. 4. If 2 Penalty be given by a Statute, but. no AQion for the Recovery 


Fin. of thereof be given, an Action of Debt will le for the 9 8895 


2 And. 127, $ If a Thing be prohibited bs a Wen under a certain Penalty, and the 
128. AgerdPenalty or any Part of it be given to him who will ſue for the ſame, any 


«Fund x, Perſon may bring an Action or Information for the Penalty. 


Salk. 178. 6. If the Penalty given by A Statute is to be recovered in a Court of 

2 v. Record, this can only be recovered in one of the ſuperior Courts at We/t- 

is minſter; for being a penal Law it ought to be conſtrued ſtriQly, and theſe 
are the Courts in which the King's Attorney General is ſuppoſed to 


| attend. 

Cro. Eliz. 7. If an AQion upon a Starute giving a Penalty be brought againſt ſeve- 
480. ral Defendants, only « one Penalty can be recovered. | 

Partridge v. 

Naylor. 

* . * 8. But if a Conviction be upon a We giving a Forfeiture, each De- 


Salk. 182. T adant muſt pay the Forfeiture : For the Forfeiture in ſuch Caſe is not in 
The Queen the Nature of a Satisfaction to the Party injured but a Puniſhment of the 
v. King. Offender ; and although Debts be joint Crimes are ſeveral. 
' Cro. Eliz. 9. When a Statute commands or prohibits a Thing of publick 0 | 
635. the Perſon guilty of Diſobedience to the Statutes, beſides being anſwerable 
Groucher'S in an Action to the Party injured, is likewiſe. liable to be indicted for the 


Norma 131, Diſobedience. 


| ek 60, | | | 
48 10. If the Thing 8 or r probibited by a Statute can only be 
Fer v.Paw-Prejudicial to one or two Perſons, as if it be to repair the Bank of a River, 
lyn, for want of having done which the Ground of a certain Perſon has been 
overflowed, no Indictment lies; the Remedy being by an Action upon the 
a. 4 
1 Mod. 51. If a Statute, although | it extend to all Perſons, do chiefly con- 
| Rex v. Le- cern ies of a private Nature, as thoſe relating to Diſtreſſes be- 
%%% tween Lords and Tenants, an Offence againſt the Statute is not in- 
- Ibid. 28% dictable. 
Fitzg 66. 12. If a Statute inflict a new puniſhment upon the Perſon guilty of an 
— xv. | - Ofence, before punithable at the Common Law, the Offence is ſtill puniſh- 
eben, able as it was before the making of the Statute. The Crime of Forgery, 
1oMod. 337-notwithſtanding the 5 Ez. is at this Day puniſhable 1 in the ſame Manner as 
it was at the Common Lw. 
Ordo. Jac, 1 3. An IndiQtment againſt a Perſon for having acted as a Juſtice of Peace, 
643. whereas he had not Lands to the Value of forty Pounds per Ann. was holden 
Cajite"sCale. to he bad; becauſe this is a new Offence, and the Method of recovering 
3 1. the penalty given 1s preſcribed in the Statute; and by the Court: Where 
eres. a Statute creating a new Offence gives a Penalty, and directs how it ſhall 
be recovered, the Offence cannot be POO in _ other Way than that 
directed by the AUT, 


14. Since 


S Tͤ TTT ( 

14. Since this Caſe it has been holden, that if the Thing commanded or: Mod. 3g. 
prohibited by a Statute be of publick Concern, an Offerder againſt the — , 
Statute may be indicted, although the Offence be a new created one, and Hil. 21. Car, 
the Method directed for recovering the Penalty given be not Indictment; 2. | 
for that the giving of other affirmative Remedies ſhall not, unleſs theſe 1 Vent. 63. 

Words, and not otherwiſe, are added, take away the general Way of Pro-* ©: 
ceeding which the Law has appointed for the Offence. 

15. The former does however ſeem to be the better Opinion; for it is 2 Hawk. 21. 
laid down in divers Books, that if a Satute creating a new Offence appoint Show. 398, 
a particular Method of Proceeding againſt an Offender, as by Commit- 225 
ment or Information, without mentioning an Indictment, no Indictment hes; ng 47- 

| becauſe, as other Methods of Proceeding are expreſly mentioned, that by 
Indictment ſeems to be excluded by Implication. 

16. In a modern Caſe the Doctrine of the laſt mentioned Books is re- 1 Bur. 545. 
cognized ; and by Lord Mansfield Ch. J. Crofton's Caſe has been often denied *** , 

to be Law. > 9 1 1 
17. It has been holden, that if a Statute creating a new Offence, and Hawk. 21. 
inflicting a Penalty, provide, that the Penalty may be recovered by Ac- 

tion, Bill, Plaint, Information or otherwiſe, an Indictment will lie upon 
the Statute. 1 | 

18. By the 12 G. 1. c. 35. a Penalty of twenty Shillings per thonſand is Stra. 828. 
given for burning Place Bricks and Stock Bricks together; but there is 8 
Appropriation of the Penalty, nor is any Method of recovering it directed. 2 

Upon a Demurrer to an Inditmenr for this Offence the Court held, 
that this like every unappropriated Penalty is in the Nature of a Debt to 
the Crown, and recoverable by Action in a Court of Revenue; but that 
an Indictment does not lie. ED | | 
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* (L) Df pleading a Statute. *Page655 
1. A publick Statute. | 


1. A Publick Statute may be pleaded wichant reciting it : For the Rule 12 N 
| of Law is, that the Judges are ex Officio bound to take Notice Caſe. 
of every public Statute. i Bro. Parl. 


pl. 69. 2 Rol. Abr. 465. Cro. Eliz. 601. DoR. pl. 337. 


23. Upon this Principle, that the Judges are bound to take Notice of 5 _ es 
every publick Statute, it is holden, that Nu tiel Record cannot be pleaded Cc. 
to a publick Statute : And by the Court: Gop forbid, that if the Re- Cro. Car. 
cord of a publick Statute ſhould be loſt or deſtroyed by Fire, this ihould 355. 

tend to the Prejudice of the Commonwealth. In {uch Caſe the Judges may 

from ſome printed Copy, or from ſome Record in which it has been plead- 


ed, or in ſome other Way, inform themſelves of the Contents of the loſt 
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or deſtroyed Statute. By | : h: 
3. If Part of a Statute be publick and the Reſidue thereof private, if 
there is no Neceſfity, that the Part which is publick ſhould be recited in 7” Rep. $7: 0 
: , | The Chancel- Fi 
pleading. | | lor of Ox- {if 
Ea ford's Caſe. Hob. 227. Sid. 24. Yi 
2. A private Statute. | b 
4. If a private Statute be pleaded it muſt be recited : For, unleſs this 4 Rep. : 4 * 
be done, the Judges cannot take Notice of any Thing therein con- Caſe. Fl 
rained. | „ 5 | | 2 Rel. Abr. 
| 466. 
2 Mod 87. 
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„„ 8 * AT U . 
H. H. C. I. 5. Te is in the general true, that if a private Statute he pleaded, Nut tiel 


— 4 Record may be replied: But if the Exemplification of a private Statute un- 
Th. Princes der the Great Seal be pleaded, Nul tiel n cannot be ee. | 
Caſe. 


9 Some general Rules for pleadin ; a Sar 


La. Raym. 6. In pleading a ene, it is not neceſſary to recite the Title ; ; [hes 


77. cauſe this is no Part of the Statute. 
Chance v. 


Adams. 
6 Mod. 62. n eng A Statute, it is not t netelty chat the preamble ſhould 
Milt v. be Tecired For this, although i it do ufually contain the Motives of mak- 
8 Modus, ng. it, is no Part of che Statute. | 
12Mod.540. 8. Ire a Statute make certain Circumſtances neceſfary to the validity of 
1 v. an AR, which was valid at the Common Law without ſuch Circumſtan- 
* ces, this does not alter the Manner of pleading, which was uſed before the 
| making of the Statute. 
Ibid. 9. A Tenant for Years cannot ſince the 29 Car. 2. c. 3. aſſign over 
his Term without doing it in Writing: But as he might have done this 
by Parole at the Common Law, an Aſſignment may be pleaded without 
alledging it to have been in Writing and it may be given in Evidence 
"3 that it was in Writing. 
*Page6s6 * 10. Where the Power to do an Act was originally granted by a Sta- 


Ibid. tute, it muſt be ſhewn in pleading the Statute, that the Act was done ac- 

. cording to the Direction of that Statute, and of 5 10 ſubſequent Statute 
kelative to the Subject. 

Ibid. 11. If a Will of Lands be pleaded, ir muſt be ſhewn, that the Will ; is 


in Writing, as by the 32 H. 8. c. 1. by which Power to make ſuch 
Will was firſt given, is „ And it muſt be likewiſe ſhewn, that 
the Requiſites, made neceſſary to the Validity of ſuch Will by the 29 
| Car. 2. c. 3. have been complied with. 
Stra. 1066. 12. When a temporary Statute, which has expired, is continued bs 
| * . Mor ſubſequent Statute, it is ſufficient to plead the former, without taking any 
+. Notice of the latter. 
Plow, 206. 13. If one Statnte have prohibited the Aoing of an AQ, and another be 
Stradling v. afterwards made, which infficts a Forfeiture on the Perſon who ſhall do 
Morgan. the Act, the Perſon who ſues for the Forfeiture, mult plead both 
| Statutes. 
Plow. 106. 14. Exception was taken to a Replication, that only Part of a Statute 
2 nt therein pleaded was recited, and it was inſiſted, that the whole Statute 
"Blow: Be, | ought to. have been recited : But the whole Court agreed: That the 
410. Replication was good ; for that no Perſon is obliged to recite in pleading 
© Je Jac.140-any more of a Statute, than the Clauſe which makes for himſelf. 
SY 
Plow. 410. 15. But if there be in that Clauſe of an Act af Partien ge, which is 
Neue V. pleaded, any Prorifo or Exception, this mult be recited, altho' it ſhould 


Bro. Plead. Make againſt the Party TORRE it: For, as the Proviſo or . gy pam Is 


120. 


Cro. Jac. 140. 1 6. If one Parry have only pleaded ſuch Part of a Srature, as It was for 
| N V. his Intereſt to plead, the other Party may plead any other Fart of the 
Ld. Raym. Statute. 0 | 


a 


120. 
Id. Raym. 17. If in [leading a e it be ſaid, that the Pailicment, at which 
„ the Statute was made, continued ufque « ad a certain Day, the Words uſque 

| "ad 


Pothwell. 


$$ Ta ( T-20 


ad do in this Caſe include the Day to which they relate ; for it is uſual to 775 
fay, that a Parliament continued u/que ad à certain Day, quo die it was 125 
prorogued: But in all other Caſes the Day to which they relate is exclud- a 45 
ed by the Words y/que ad. | 1 
4. Some Rules for pleading a Statute, which relate to particular Parts 5 
b orf the Pleadingg. ; 
18. If a Statute give a new Action, the Statute muſt be recited in the 
Writ. _ | 2 Inſt. 121. 
| Bro. AR. ſur 


le Stat. pl. 47. Bro. Parl. pl. 75. 


19. But if a Statute giving a new Action aſcertain the Form of a Writ, Bro. Act. ſur 
to be uſed, as is done by the Statute giving a Formedon in deſcender and dyn l- — 
other Btatutes, it is not neceſſary to recite the Statute in the Writ ; for thepl. oc. ; 3 
Writ itſelf is in ſuch Caſe in the Words of the Statute. 
20. If an Action which Jay at the Common Law be given by a Statute pid. 
in a new Caſe, the Statute by which it is given need not to be recited in 
the Win. 5 | 
21. If an Action of Treſpaſs be brought by an Executor de bonis af- Ibid. 
 portatis in vita teſtatoris, there is no Neceſſity that the Writ ſhould recite 
_ the Statute by which the Action is given; becauſe an Action of Treſpaſs 
lay at the Common Law in other Caſes. 
* 22. If a Statute do in any Caſe direct what ſhall be pleaded, the Plea*Pages 57 


muſt be in the Words of the Statute. | 11Mod.207. 


T 
. 
n v 


el l 
a 


_— 
- 


Hall v. 
- olliday. 


| 8. Of Miſ-recital in Pleading a Statute. 


23. If one Party in pleading a Statute miſ-recite the Matter, Year, Day, Bro. Parl. 
or Place, the other Party may demur generally: There being no ſuch Sta- pl. 87. 
tute ; for he who takes upon him to recite a Statute muſt do it truly. 3 

24. If a Party recite a Statute as made upon a certain Day, which was 8 
not made on that Day, he has, although the Statute be a publick Statute, Pegel g. S : 
failed: For he does not refer to the Knowledge of the Judges, as he would Straunge. 
have done, if he had ſaid againſt the Form of the Statute in ſuch Caſe Bro.Parl.87. 
provided. If he had ſaid ſo, the Law would have referred the Pleading 


to ſuch Statute as had been apr for it; but as he has recited a particular 


Pt, 


Statute, if there be not ſuch Statute, his Pleading is grounded upon a WY 
Thing which does not exiſt. | | | IF 
25. The 32 H. 8. c. 9. was recited to have been made at a Parliament plow. 79. 1 
holden the twenty-eighth Day of April, in the thirty-ſecond Year of the Partridge v. ny 
Reign of Henry the Eighth, whereas in Truth the Parliament began the Straunge. th. 
twenty-eighth Day of April in the thirty-firſt Year of that Prince's Reign, 1 
and was continued by Prorogation to the Time of making this Act. It Li. 


was inſiſted that the Milſ-recital was fatal: But it was holden that it was 
not, and by Hales J. every Meeting of a Parliament after a Prorogation 
is a new Seſſion, and a Statute can never relate further back than to the 


firſt Day of the Seſſion in Which it was made. | 
2056. In an Action of Debt upon the Statute of F. 6. for not having ſet velv. 126, 
out upon Tithes, the Plaintiff declared, that whereas the fourth Day of 127. Oliver 
November in the ſecond Year of the Reign of Ed: ord the Sixth it was 9 0 2 
| ated, It was ſued in Arreſt of Judgment, that there is no ſuch Statute; n h 
becauſe the Parliament began in the firſt Year of that Prince's Reign, II. 
and was continued by Prorogation to the Time of making this Statute: Cro Jac. 44 
But by the Court: There are a thouſand Precedents to the contrary, and, 
as 
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as the conſtant Uſage has been to recite this Statute as the Plaintiff has done, 
we will not depart from that Uſage; the doing of which would diſturb a 
great Number of Judgments. : J 
Ld. Raym. 27. The ſafeſt Way of pleading a Statute is to ſay, that it was made at 
210. a Parliament holden upon a certain Day of a certain Year of a certain 
4 v. Ma- King's Reign, without taking any Notice of the Commencement of the 
1 Lev. 296. Parliament: For the Judges are bound to take Notice of the Commence- 
Ld. Raym. ment of every Parliament, and likewiſe of its Prorogations and Seſſions. 


343. | 
Lutw. 140. 


Mo. 551. Te 28. In pleading a private Statute, there was a Miſ-recital of the Day of 
Biſbo of the Commencement of the Parliament in which it was made. This was 
8 * holden to be fatal upon a genera] Demurrer; for, although the Judges can- 
Ld. Raym. not ex Officis take notice of the Contents of a private Statute, they are bound 
210, 343. &0 take Notice of the Commencement of a Parliament. . 

1 4.EV. 296. | RE | x FD ; 3 

12Mod.602. 29. If a Statute is recited to have been made at a Parliament holden up- 
Anon. on a Day to which the Parliament was adjourned, this is ſuch Miſ-recital 
2 Mod. 242. a; is fatal: For, as an Adjournment of a Parliament does not put an End to 


3 a Seſſion, the Meeting after the Adjournment is only a Continuance of the 

Seſſion. | „„ | | DE 
1 Brownl, 30. It is ſaid, that a Miſ-recital of the Day of making an Act of Parlia- 
196. ment, which would have been fatal in a Declaration, is not fo in a Plea 
Woolſey v. in Bar | Ce | 3 OS Os | f * 
Shepberd. | : 


*Page6g8 * 31. Repugnancy in reciting the Day of making a Statute is fatal : As 
Mo. 302. if it be ſaid, that a Statute was made on a certain Day in the firſt and ſecond 
| Langly v. Year of the Reign of a certain King; it being impoſſible, that the ſame Day 


Havney. ft Hy : | | 
ak aa , Thould be in two different Tears. 


Ld. Raym. 32. A Statute was alledged to have been made upon the twelfth Day of No- 

1224. Anon. ember in the ſixth Year of the Reign of William the Third, whereas Queen 
Mary being at that Time alive, it ſhould have been in the ſixth Year of the 
Reign of William and Mary. For this Miſ-recital, Judgment was arreſted. 

1d. Raym. 33. It has been holden, that as the Title of a Statute is no Part of the 

an Fang Statute a Mij-recital of this is not fatal. 5 c 

Hardr. 324. 34. This Caſe, which was in the Court of Common Pleas, appears to 

The Attorney have been determined upon the Authority of one in the Time of Hale 


Grier, Ch. B. which had been determined the ſame Way. 


Paſch. 
I; C. a. ; ek V 1 | 5 | 
6 Mod. 62. 35. But in a later Caſe it was holden, that a Miſ-recital of the Title of 
i v. a Statute is fatal: And by Holt, Ch. J. it is very true, that the Title of an 
2 * Act of Parliament is no more a Part of the Law than the Title of a Book is 
N a Part of the Book; and there is for that Reaſon no Neceſſity to recite it; 
hut if a Party do take upon him to recite the Title of a Statute, he thereby 
ties himſelf up to an Act ſo intitled, and if he cannot produce it he is gone. 
Norw:taftanding my great Veneration for him, I cannot agree with what is 
reported to have been ſaid by Hale as to this Point. Gould. J. agreed with 
the Ch. J. Nabel! J. gave ro Opinion: But ſaid, that he had concurred 
with the other Judges of the Common Pleas, merely upon the Authority of 
the Opinion of Hale as reported in Hardren. - 
36. A public Statute need not be recited in pleading : But if a Party 


Cro, Elig. 


236, Ven-take upon him to recite a public Statute and miſ-recite it, the Miſ-recital 
Her plan hen v. 1s fatal. N | | ET ; 55 


Griffith, | | 
Cro. Car 232. 2 Nod. ag, Preem. 311 


37. If 


8 T A TU :F K 

37- If after pleading a public Statute the Concluſion be, contra for mam, Ld. Raym. 
Statuti in hujuſmadi Caſu editi, a Mil-recital is not fatal; for, as it was 382. Platt 
not neceſſary to recite the Statute, the Judges, although it be miſ-recited, low -» 94 
will take Notice of the true Contents. But if aſter pleading a publick Sta- Cro. — ; 
tute the Concluſion be, contra formam Statuti prædicbi or wvigore Statuti prœ-233. 

digi, a Miſ-recital is fatal; for by the Concluſion the Pleading is tied up fem: 317. 
to the miſ-recited Statue. | 

38. A Miſ-recital of a publick Statute is ſo fatal, that the Court, wellCro. Eliz 
knowing there is no ſuch Statute, cannot, even if both Parties ſhould con- 75 F 
ſent, give Judgment. oe _- 3 
„ gl gm | | Wotton, 

39. A private Statute being miſ-recited in Pleading, the Plaintiff de-,,, 5 Hil 
murred : But did not ſhew the Miſ-recital for Cauſe. The Court doubted, 19 s oh 3 
whether, in the Caſe of a private Statute, they could from a printed Co- Holly v. 
py, or from the Record, or in any other Way, take Notice, that the Bg. 
Statute was not as the Defendant had recited it; and the Caſe was ad- 
journed. 1 5 . | | 3 

40. It has been ſince holden, that, although a private Statute be miſ-Ld. Raym. 

recited in Pleading, the Court muſt take it to be as recited, unleſs it is 3 
nied to be ſo by Pleading Mul tie! Record; or ſhewn to be otherwiſe, by Patt v ill 
alledging how it ought to have been recited. | 2 Mod. 241. 


41. Every Miſ-recital of a Statute in a material Part is fatal. Crs Gur 
| | | 136, 522. 
Ld. Raym. 382. 2 Mod. 98. 


42. The Words of 8 H. 6. c. 9. are, if it be found by Verdict, or Cro. Eliz. 
in any other Manner by due Form Law, that the Party, &c. In recit- 186. F 
ing this Statute “ the Words, or in any other Manner, were omitted. The Ld Rane ; 
Miſ-recital was holden to be fatal; becauſe the Senſe of the Statute is 382. 
thereby altered, it being tied up to a Recovery by Verdict cniy : But it was*Page659 
ſaid, that if the Miſ-recital had been of a- Part not mater:al, the Miſ-recital 
would not have been fatal. 1 . 

43. By the 8 Els. c. 2. par. 3. it is enacted, That if any Perſon all Cro. Eliz. 


cauſe any other Perſon io be arreſted to anſwer in any Court, where any Li- _ i 8 * 
- an er; ane 


berty or Privilege is ufed to hold Plea in any Act on or Actions perſonal. In henv.Grifith. 


- reciting this Statute the Word perſonal was omitted. The Miſrecital was Cro. Car. 
| holden to be fatal; becauſe the Statute was recited, as extending to all Ac- 136. 
tions, whereas it did in Truth extend only to perſonal Actions. 8 
44. A Miſ-recital of a Statute in an immaterial Part is not fatal. Co Car. 


136, $22. 
Ld. Raym. 382. 2 Mod. 98. 


45. In an Action of falſe Impriſonment, the Defendant juſtified under Godb. 246. 
the 1 M. c. 3. which Statute was recited in theſe Words, if any Ferſon Croſſe v. 


all malic:oufly and contempruoufly mile}. It was upon a general Demurrer Bulle 47, 
inſiſted, that the Words of the Act are in the Disjunctive malicioufly or con- 48, 49. 
temptug:sfly : But by the Court: Where the Word which precedes and the 

Word which follows are of the fame Import, the DisjunQtve or means the 

ſame as the Copulative and: But if the two Words are of different Im- 

port, as by Mord or Deed, it is otherwiſe. Another Part of this Act was 

thus recited, I/ the ſaid Fuftices or by the better Part of them. To this 

Recital it was objected, that the Words are by the fuid Fuſtices or by the 

more Part of them But the ObjeQion was oyer-ruled. 

46. The Words of the Statute of Wincheſter are, foraſmuch as from 2 Nod. gg. 
Day to Day Robberies, Murders, Burnings, and Theft be more often Jon. 51. 
vſed. In an Action upon this Statute, brought by a Perſon who had 
been robbed, the Recital was in theſe Words, foraſmuch as from Day 
to Day Rolberies, Murders, Burning of Houſes and Teſt be more on 
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94. But as the Plaintiff's Caſe was ſounded upon a Wide che Court 
were unanimouſly of 9 that the Miſ-recital was not fatal. 


Cro. Eliz. 47. A Miſ-recital of a publick Statute is not cured by a Verdict: Nor 
245 can the Court, who are bound to take Notice of the Contents of every 


Tove v. 


Motten. publick Statute, give Judgment; becauſe gry know the Statute to be 
___ otherwiſe, 
Styles 241. 48, It is laid down, that 2 Miſ-recital of a publick W in a Part 
1 v. which does not go to the Ground of the * is after a Verdict cured by 
EVE, 
the Statute of Jeofails. 
Ld. Raym. 49. A Miſ-recital of a private Statute is cured by a Verdict: Por Ad- 
382. Platt vantage ſhould have been taken of the Miſ-recital, by pleadin 3 Nut tel Re- 


2 Mod. 24 41. cord, or by ſhewing the Statute to be otherwiſe. 


6. Of Surpluſage in Pleading a Statute 


Bro. Nug.ct $0. An AQ of Parliament, for the Reſtitution of an Heir after the 
Surpl, pl. 8. Attainder of his Anceſtor for Treaſon, enabled the Heir to enter. He 
did enter, and brought a Scire facias againſt J. N. Quare terra reſumi 

non debet, et liberari querenti, The Word raſumi was not in the Act: Vet 

the better Opinion was, that the Surpluſage, although in a e . rit, 

was not fatal. | = 


Tages i Summons and Severance. 


| HIS Title 15 Aiftinguithed in the Books by. the Name of 

Summons and Severance : But the proper Name of it is Seve- 
| rancc; for the Summons is nothing more than a Proceſs, 
which muſt in certain Caſes iſſue before Judgment” of Severance can 
be given. | | | 


ſe will here be proper to ſhew, 


(A) The Neceſlity of Judgment of Severance in 
lome Caſes. 

(B) en Judgment of Severance. may be i 

iven. 15 

0) Where a Summons muſt iſſue, before Judg- 

ment of Severance can be given. 

(D) At what Time Judgment of Severance muſt 

be p2ayed in a Crit of Erroz. 
(E) Wro 


UM MONS axy SEVERANCE. 
(E) Mho mop Haan Judgment of Severance, 
(F) In what tons Judgment of Severance may 
e given. 5 Fs 
(G) Where the Writ abates notwithſtanding there 
is Judgment of Severance. 
(H) The Tonſequence of Judgment of Severance 
to the Party ſevered. | 


* 1 * 
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(4) The Neceſſity of Judgment of Severance in 
ume eien 


1. T T is 2 Rule of Law, that if two or more have a joint Right to a 
Thing, they muſt join in an Action for the Recovery thereof. 

2. Joint Tenants muſt implead jointly: For they claim under one, Inſt. 
Title. | | 
3. Parceners, who make but one Heir, muſt in order to recover the 1 Inſt. 163, 
' Polleſſion of their Anceſtor, join in one Præcipe. | | 164. 
4. Executors, becauſe the Right of their Teſtator devolves on all of Godolph. 
them, muſt join in an Action for the Recovery of any Thing due to their Orph. Leg. 
Teſtator. | „ EIT | Sal. 3 

8 Carth. 61. 


180. 


* 5. If two or more Perſons, who have a joint Right of Action, have *pages61 
not all joined in an Action winch is brought, the Defendant may plead Ce Eli 
in Abatement: For if any one could recover in ſuch Caſe ſingly; every 5 wt 
other might ; the Conſequence of which would be, that the Defendant would Deering v. 
be liable to anſwer in divers Actions for the ſame Matter. | Moor. 


2 Lev. 113. 3 Lev. 354. 1 Mod. 102. 


6. It is indeed in the Power of one or more of the Perſons who have a 1 Inſt: 139. 

joint Right of Action, to commence a Suit in the Name of all in whom the 0: — 

Right is: But, norwithſtarding a Plea in Abatement would be thereby pre- pl. 2 

vented, it would till be in the Power of any one of them, by negleQing 

to appear, or by refuſing to proceed afterwards in the Suit, to render it 

fruitleſs. | ö | 75 25 

J. For if an Action be brought in the Name of two or more, and one Bro. Summ. 

make Default, the Nonſuit of him is the Nonſuit of all. mal... 

| | A Pl. S- Pl. 7. 
8. So if a Writ of Error be brought in the Name of two or more, the Cco. Elia. 

Aſſignment of Error cannot be by one without the other or others. | p 3 ay 


Ld. Cron 


| | | ze. 
. To prevent the Inconvenience and the Failure of Juſtice, which would Hard. 318. 
be, if all the other Perſons having a joint Right of Action ſhou!d be pre- Aanſch v. 
cluded by the Negligence or Colluſion of one from having the Effect of a Le Bro. 


Suit, the Law has provided, that if one of the Perſons, in whoſe Name eee 


Sev. pl. 4. 


joint Action is commenced, do not appear, or do after Appearance make pl. 16. 

Default, the other or others may have Judgment ad ſeguendum ſolum, or in 
other Words Judgment of Severance. | | 
10. If two bring an Aſſize, and one come not at the Day, a Summons Bro. Sura, 
ad ſeguendum ſimul may iſſue; and if the Party ſummoned do not app<arn4Sev.pl.4. 
| | ”- AT 


pl. 18. 


SUMMONS awvyv SEVERANCE. 
at the Return of the Summons, the other Party may pray Judgment ad 


ſequendem ſolum. | 
Bro. Summ- 11. If eight have joined in an Aſſize, and five of them are nonſuited, or 


® + SEL will not ſue, Judgment of Severance may be had againſt the five. 5 
Fitz. N. B. 12. If in a Writ of Duo Jure by two one make Default, Judgment of 
128. Severance may be had by the other; in which Caſe the Nonſuit of the one 


3 Int. 139. ſhall not be the Nonſuit of the other. 
13. After Judgment of Severance been one or more of the Plaintiffs in 
an Action, the other canta or Plaintiffs may proceed in the Suit. 
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®) By whom Judgment of Severance may be 


Bro. Summ. FUST ICE 8 of M 4 Prius have no Par to give Jud ent of Se- | 
and Sev. pl. verance ; for ſuch Judgment g can as be 3 by the uſtices * the 
3 N01 Ab Court in bib the n „.. 


489. 
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PPage662* (C) where d Summons mutt iſſue, before 
Judgment of Severance can be Jen, e 


x Inſt. 139. 1. FF two or more are joint plaintiffs i in an Action i in which hw may 
Bro. Summ. be Judgment of Severance, and one of them have not appeared, he 
and Sev. pl. muſt be ſummoned before Judgment of Severance can be given againſt him; 


1: 4. Abr. becauſe a Writ may have been purchaſed in a Perſon's Name without his 


438. Privity. 
Bro. Summ. 2. But if two or more joint Plaintiffs in an Action have both appeared, 
and Sev. pl. and afterwards one make Default, the Court may without a Previous Sum- 


oh Rep.135. 1 give 3 of Severance againſt him, 
Hard. 317. 
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D) at what Time Ih of Severance muſt : 
be prayed in a Crit of rus __ 


Cro.Jac.117.1, TU DGMENT of Severance cannot be given in a 2 Writ of "BICY 


2 ä unleſs it be prayed before the Defendant has pleaded in Mail ef 
erratum. | 


2 Lily Pr. 2. But ſuch Judgment may be Siren afer a Joinder jn the aft ignment 
Reg. 663. of Error. | | | 


de. 


(E) Who may pay Judgment of Severance, 
Bro urn w. 1. x ewo of four joint Tenants diſſeiſe the other two, the two ho are 


#08 deve pr diſſeiſed, may bring an Aſſize in the Name of the four, and may have 
1 Judgment of Severance againſt the two Diſſeiſors 


2. Judg- 


SUMMONS ano SEVERANCE, 
2. Judgment of Severance may be prayed by one Joint Tenant againſt 5 Mod. 150, 


any - ab Joint Tenant who has joined in an Avowry, Saks 38 


But where two joint Tenants, who had acknowledged a Statute upon Noy 1. 
| which their Land was taken in Execution, did afterwards join in bringing Farmer v. 
an Audita querela upon the Statute, it was holden, that Judgment of Seve- 8 
rance could not be given; for the Wrong done to one by taking the Land 

in Execution being no W rong to the other, they ought not to have joined, 

but each ought to have brought an Audita Duerela. 

4. One Tenant in Common cannot in the general pray Judgment of 0 197. 
verance; for, as the Titles of Tenants in common are diſtin&, they are not5 Mod. 1. 
in the general obliged to join in an Action: But one Tenant in Common may 
pray Judgment of Severance in an Action of Rare impedit for the Recovery 
of an Advowſon ; becauſe, as an Advowſon | is not diviſible, "Tenants in 
Common muſt join in that Action. 

If two or more Parceners have joined in an Action for recovering the] In. PA 
Eſtate of their Anceſtor, Judgment of Severance may be prayed ; becauſe 
; they could not avoid joining in ſuch Action, 

6. If a Perſon having two Daughters be diſſeiſed, and the Daughters bid. 
die leaving ifſue, any of their Iſſue may pray Judgment of Severance: 
For, as a joint Right deſcended upon them from their common Anceſtor, 
they“ mult all join in a Precife ; and it makes no Difference, whether the *Page663 
Anceſtor ſeeing he was out of Poſſeſſion, died before the Daughters or af- 
ter; for in either Caſe the Iſſue muſt make themſelves Heirs to the Perſon 
laſt ſeiſed. 

But if the two Daughters kad i in this Caſe been actually ſeiſed, and Bro.Coparc. 
afterwards diſſeiſed, none of their Iſſue could have prayed Judgment ofpl. 2. | 
Severance ; becauſe as diſtin Eſtates deſcended from ſeveral Anceſtors, 1 Inſt. 164, 
it was not neceffary for the Iflue to join in a Precipe. 

8. Judgment of Severance may be prayed i in an Action of Treſpaſs io Godolph. 
Executors for an Injury done to the Goods of their Teſtator; becauſe, as in Orph. Leg. 
repreſenting him they make but one Perſon, they mußt all Join in ſuch er 6 
Action. | | | > _ Ros 1 

| 9 Rep. 35. 


9. If two or more Perſons, who have joined in a Writ of Frror, were 6Rep. 25. 
under a Neceſſity of joining therein, Judgment af Severance may n 8 
| | 'ale. 
prages. ets "| Cro. Eliz. 
| | : box. 


10. No eden of Severance can be prayed in a Caſe wherein two z Rol. Abr. 
or more Per ſons, who might have brought ſeparate Actions, have joined in 488. 
an Action ; for it was their Folly ſo to do. N 
11. If four Perſons join in an Action of Quare Impedit for the Recov ery Bro. Quar, 
of an Advowſon, and one vary from the Btbers in making Title ro the Inped.pl. 2. 
Advowſon, Judgment of Severance cannot be prayed, but the Writ thail 
abate ; for they onght not to have joined in the Action, unleſs their Title 
bad been joint. 
12. . and C: being jointly feifed of certain Premilles . Leaſe Bro Summ 
thereof to D. for Life; and afterwards B. and C. releaſed to A. In an and gev. pl 
Action of Waſte by A. the Leaſe was pleaded by D. in Abatement; and its. 


was inſiſted that B. and C. ought to have been joined in the Action: But 


it was holden, that as the Right of B. and C. was gone by the Releaſe A. 
might ſue without them. 


(F) Jn 


SUMMONS axv SEVERANCE. 


0 In what Attions Judgment of Severance may 
be given, 


x Inſt. 139. 1. Ie of Severance may be given in an Aflze; in a Writ of 

_—_ 1 ** ; ina Writ of Q 1 ; and i in al real Actions. 

Keil. 47. i 

10 Rep. 135. 2. Judgment of Severance cannot be given i in a Writ of Quid uri: clamat; 
Ready. Red becauſe the Tenant ſhall not be compelled to attorn to one Perſon. 


dn. 


T Inſt. 286. . of Severance” may be given in an Addion of Detinye of. 
3 A er For this Action ſtandeth i in the Realty. 
pl. 24. 


Bro. Summ. 4. But judgment of Severance cannot be given in an Action of Cham- | 
and Sev. pl. perty: Becauſe this Action, as only Damages can be recovered therein, | is 


* Perſonal. 
1 5 4 5. Judgment of Goverance may be given in all mixed Actions 
de Terre, pl. | 


74- 
Keilw. 47. 6. 8 of Severance may be given in an Ejectione * becauſe 

the Land itſelf, as well as Damages, may be recovered in the Action. 
Bro. Summ. 7. And for the {ame Reafon Judgment of Severance may be given in an 


andsSev. pl. 9. 
Rl al. Action of Watte. 


488. 


Page664 * 8. u is in che general true, that + Judgment of Severance cannot be 
1 Inſt. 139. given in a Perſonal Acton. | 


Bro. Chart. 
de Terre, pl. 74. Bro. Summ. and 2 5 * 8. Cart. 191. 


Gilh, Hiſt. 9. If a Treſ paſs be committed upon the Eftate of two Joint-tenants they 
C. F. 196, mult j join in an Action; yet no Judgment of Severance can be given: For, 
gh Eliz. às either might have releaſed the Damages, either may refuſe to carry on 
649. a Suit for the Recovery of Damages. 
F120 10. If an Action of Debt be brought by two Obligees of a Bond, Judg- 
ment of Severanee, although they muſt join in the Action, cannot be given: 
Becauſe either may diſcharge the Debt; and the Law does not provide for 
a Caſe, in which one Man has by his own Folly put himſelf into the Power 
| of another. 
Cart 191. 11. But Judgment of Severance may be given in a Portonal Action 
Rielſſeld v. brought by two or more Executors; for although any one of them may 
Udall, give a Releaſe, the Releaſe would be a D:waſtavit i in him: But as the 
4 6 reſuſing to join in carrying on the Suit is not a Dewaffavit, if Judgment of 
| 208; ? Severance could not be given, any one of them may, by colluding with the 
Debtor, preve t the Recovery of a Debt due to his eſtator, without being 
guilty of a Devaſlaait. | 
Hard. . 12. If two Executors however declue in an Aden of ne for a 
Mandy v. Bond loft in the Time of their Teſtator, but lay the Converſion after his 
N Abr. Death, Judgment of Severance cannot be given; becauſe as the Converſion, 
488. which 5 is the Gift of this Action, was in their own Time, it is like an Action 
of Treſpaſs upon their Own n Poſſeſſion, in heh Judgment of Severance 
| cannot be given. 
x Iuſt. 139. 13. Judgment of Severance may be given in an Action of Attaint 
. Sunn 0 a real Action; for wherever ſuch Judgment might have been given 
3 in the Principal Action, it may in an Action of Attaint founded upon that 


2. pl. 7 Act 
* 14. Judg- | 


SUMMONS AN SEVERANCE. 

14. Judgment of Seyerance may be given in a Suit upon a Writ of Er-3 Inft. 139. 
Tor, or in a Suit upon a Scire facias, provided it might have been given in 5388 
the original Action; for theſe Actions, although Perſonal, ſhall follow the 6% ; 
Nature of the Actions upon which they are founded. 

15. Judgment of Severance may ſometimes be given in Suit upon a Writ 
of Error, although it could not in the original Action. 3 

| 5 | a | Caſe. 

Cro. Jac. 177, 616. Cro. Eliz 649. 


1 6. The Diſtinction ſeems to be, that if any Thing may be recovered 10 Rep.135. 


by two or more Plaintifts in a Writ of Error, Judgment of Severance can- cd, . 
: | , , | » Redman, 
nat be given; but where a Writ of Error is brought by two or more Plain- 


6 Rep. 25, 
tiffs to diſcharge themſelves from ſome Burthen, Judgment of Severance may Cro. Eliz. 

be given. — 1 649. 
. Cro. Jac. 
117, 616. 


17. If two Plaintiffs in an Action of Debt are barred by an erroneousCro. Eliz. 
Judgment; and Coſts are taxed againſt them, and they afterwards bring a 649. 
Writ of Error to get rid of the Coſts, Judgment of Severance cannot be, 1, 
given; becauſe as either of them might before Judgment have releaſed thes Rep. 23. 
original Action, it is now in the Power of either of them to give a Releaſe Cro. Jac. 
of Error, which ſhall bind the other. | 117, 616. 

18. But if divers are Defendants in an Action, and Judgment be againſt Cro. Jac. 
them, and they bring a Writ of Error to diſcharge themſelves of the Colts pus, 27 
and Damages of the Action, Judgment of Severance may be given: For, ee 
although the Coſts and Damages are a meer Perſonal] Duty, it would be 6 Rep. 25. 
hard, that a Releaſe of Error by one, with whom the others are com- 10 Rep 135. 
pelled to join in bringing a Writ of Error, ſhould be prejudicial to the 940 NG. 
others: Nay this would put it into the Power of a Plaintiff, to ſecure him-Cro. Jac. 19, 
ſelf always againſt a Writ of Error, nothing more being neceſſary, than to1:7. 
make ſome Perſon, upon whom he can depend to collude with him, a De- | 
fendant in the Action. 3 | 

19. It has been holden, that if there be Judgment of Outlawry againft Salk. 496. 
two, a Writ of Error to reverſe the Judgment muſt be in the Name Sens v. 
* of both; that if only one appear, Judgment of Severance may be given, page 
againſt the other; and that the Judgment in the original Action may in ſuch — 
Caſe be reverſed for the Benefit of him who does appear. | 

20. This Determination, if not miſtaken by the Reporter, ſeems to have6Rep. 28. 
been a haſty one; for it is laid down, and in Books of the beſt Authority, Added 
chat where four had joined in a Writ of Error to reverſe a Judgment of _ 
Outlawry, and two of them had made Default, Judgment of Severancesey. pl. 11. 
could not be given; becauſe, as they might have had ſeveral Writs of Error, | 
it was their Folly to join in ene Writ. es | 

21. Judgment of Severance may be given in a Suit upon a Writ of Audita! Inſt. 139. 
Querela, brought by two upon a Judgment in a perſonal Action: For, eee eee 
the Suit is by Way of Defence, it would be hard, that the Nonſuit of one b Rep. — a 


theuld be the Nonſuit of the other. | Cre: Els. 

: | pd | | 65349. 

| | | Cro. Jac. 616. 
22. It is ſaid that Judgment of Severance may be given in an Action Godb. 89. 
upon the Cale, Quite exaltavit ſtagnum, per guod ſuum pratum fuit inun- Giles's Cate, 
datum. | a 
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SUMMONS An SEVERANCE. 


' (6) Where a Crit abates after Judgment of 


Severance, 
zoRep. 134.1. TF two Jointenants join in a Suit upon a Writ of Scire facias, and one 
Read v. die after Judgment of Severance, the Suit does not abate ; be- 
Redman. cauſe it = founded upon a judicial Wriiit . 

- Cro. Car. 2. But if two Jointenants join in a real Action, and one die after Judg- 
574. ment of Severance, the Action does abate; becauſe it is founded upon an 
Dry . original ver. 3 3 | 
To Rep. 134. 

Cro. Jac. 19. 


For the ſame Reaſon, if two Parceners join in a real Action, and one 


. 34. of them die after Judgment of Severance, the Action does abate. 


Redman. | ... -- | 
Cro. Jac. 19. Cro. Car. 574. 


11 Rep. 45. 4. The Reaſon why an original Writ abates in the two latter Caſes is, 
| 8 4 77) 5 that the Survivor, who upon the Death of the other became intitled to the 
boRants a. Whole, may have an original Writ to recover the Whole: For if an ori- 
1Saund.285. ginal Writ, which when it was ſued out was proper, become afterwards 
| untrue or unfit for the Party's Caſe, and he may have another original Writ 
which agrees with the real Truth of his Caſe, the original Writ does abate, 
notwithſtanding the Alteration was occaſioned by the Act of God; becauſe 

the Law will not ſuffer a Party to recover under an original Writ, the Words 

of which are falſe or unfit for his Cafe. | © 

10 Rep. 134. 5. But if an original Writ become after Judgment of Severance untrue 
Lead v. or unfit for the Party's Caſe by ſome Act of his own, the Writ does not 
ST ipſo facto abate, it being only abateable ; becauſe it would in ſuch Caſe, 
provided there had been no Judgment of Severance, have only been 


abateable. | | . 
x Inſt. 197, 6. If two Parceners or two Jointenants join in a Writ Quare Impedit, for 
286. the Recovery of an Ad vowſon, and one die after Judgment of Severance, 


ꝛ0Rep. 134. the Writ, notwithſtanding it is an original Writ, dbes not abate : Becauſe, 
as an Adyowſon is not deviſable, the Party who proceeded in the Suit would 

| have recovered the Whole if the other Party had lived, and conſequently 

no new Right is acquired by his Death. NS. | 

*Page666 7. If two Perſons join in a Writ of Error brought to reverſe a Judg- 
t Rep. 135. ment, and one die after Judgment of Severance, the Writ, although it be 
Read. v. an original Writ, does not abate: Becauſe, as the Defign of the Plaintiffs 

3 is only to diſcharge themſelves of a Judgment, the deceaſed Party could 
Cro. Eliz. not, although there had been no Judgment of Severance, have releaſed 


649. the Error. 

Cro. Jac. 

117, 616. „ | | OT 
Inſt. 139. 8. The Death of one of the Plaintiffs after Judgment of Severance in 
Cro. Eliz. à Suit upon a Writ Audita Querela does not abate the Writ, although it 
4 — 10. be an original Writ, becauſe nothing can be recovered in the Suit; the 
6 Rep. 256. Deſign thereof being only to get rid of a Charge to which the Plaintiffs are 


1oRep. 135. liable. | 


Cro. Eliz, 9. If an Action of Debt be brought by two Executors, and one die af- 
052. ter Judgment of Severance, the Writ does not abate : For the Right of the 
Anon. 5 0 2 . | 
lo Rep. 138. Survivor, who might if the other had lived have recovered the whole Debt, 
Hard 317. is not ther-by altered. DT, | 
Went. Oft. | | | 
of Exec. 90, | | | 
3 | 2 | 10. A Writ 


SUMMONS Ap SEVERANCE. 


10. A Writ does not abate, after Judgment of Severance, becauſe the Bro. Bricf 
Party againſt whom Judgment has been given was an Alien; for Advan- 41. 
tage ſhould have been taken of this in Pleading. 


— — 


(H) The Conſequence of Judgment of Seve- 
: rance to the Party ſevered. 


1: HE Power, which a Party againſt whom Judgment of Sever- Bro. Proc. 
ance has been given, had over an Action, is thereby ſo intirely 33 Abe 
at an End, that his Name can never after be made Uſe of in any of the 405. a 
Proceedings. 1 N | 
2. An Action of Debt had been brought by fix Executors, but there Cro. Car, 
was afterwards Judgment of Severance againſt three of them; and final 420. 
Judgment was entered in the. Names of the three who had proceeded in Price v. 
the Suit. It was aſſigned for Error, that the other three, notwith- 4 —_— 
ſtanding the Judgment of Severance, were ſtill Executers, and conſe-gg, _ 
quently that they ought to have been named in the final Judgment: But 
the Court held, after ordering Precedents to be ſearched, that the final 
Judgment ought to be entered only in the Names of the Executors who had 
proceeded in the Suit. 3 ö 
3. Two Executors had joined in an Action; but there was Judgment of Wentw. Off. 
Severance againſt one of them. The other proceeded to final Judgment, of Exec. ic, 
and then died. As the Survivor was no Party to the final Judgment, it was 15 51. pl 
| holden, that he could not take out Execution upon it. 3. pl. 30 


17.5 3. pl. 30. 


4. One Executor may indeed, although Judgment of Severance be Godolph. 
given againſt him, releaſe the Debt, for which an Action is brought in Orph. Leg. 
the Name of him and another Executor, at any Time before final Judg- 3+ 

| Ts | 1. pl. 
ment : But this does not proceed from any Power he has over the Action, 15,53. pl. 30. 
but from an Intereſt which he ſtill has in the Debt. The Preſumption of Wentw. Off. 
Law, is moreover, that, as he is liable to anſwer for the Debt ſo releaſed, of Exec. 104 
it being a Devaſtavit, his Co- executor is not thereby injured. 
5. If a Writ of Partition be brought in the Name of three Parceners fenk. 211 
and there be Judgment of Severance againſt one, that Party ſhall not- pl. 46. 
withſtanding the Judgment have a third Part of the Eftate ; the Deſign of 
the Suit being to make Partition of the Eſtate. Es 


*; 


SUPER- 


+4 


-— I. - 0 
. + x 


TED lo ps FE. "X07 


« 


A W 
park. ö 

$ * 997 : NG 6 . 
«> COR NES ** 


— o——_—_— : 

— 8 — * 13 2 « 
* e n 
* - 7 3 


. —— —— —— 8 
8 
b 


— 
we, 


* . 
73 


*Page667 | 


*SUPERSEDEAS. 


e in the ſtrict Senſe of the Word, means the ner 
aſide or annulling of an Act. 

| But the Word, in its legal Acceptation, means the preventing, 
as well as the ſetting aſide or "Wy of an Act. 


| The Matte which falls — 1 this Title ſhall be ranged. in ithe 
| 5 following Order : 


(A) Df the different Kinds of Superſedeas, 
(B) Who may award a TUrit of Superſedeas. 


(C) In what Caſes a Crit of Superſedeas may 


be awarded. 
(D) Df certain CUrits which are Superſedeas' 5 
by 3 e 


x. Of a Writ of Audits PS 

A Writ of ſecond Deliverance. 

2. A Writ of Habeas Corpus ad faciendum & re- 
cipiendum. 

3. A Writ of Certiorari. 

4. A Writ of Error. 


— 


( E) Ok certain Requiſites, which are neceſſary to 
the making of a Crit of Erroz a Superledeas. 


1. It muſt be allowed. 
2. Bail muſt be put in thereto. 
3. It muſt be proceeded 1 in without Delay. 


(F) To what Time a CUrit of Erroz relates as a 


Superſedeas. 
(G) That the Effet of a Superſedeas is. 


(H) How Dilobedience to a Ls to mn be 


— 


TY 


(A) Df the different Kinds of Superſedeas, 


1. 1 is ſometimes expreſs, at other Times it is implied. 
2. An expreſs Superſedeas may be by Writ or without Writ. 


When it is by Writ, the Perſon to whom the Writ is directed is 
®PageC68 ddd. to forbear the doing of an AQ therein * mentioned; or if the | 


Ac have already been done to anuul | it as far as poſſible. 


4. 


„„ r DEA © | | 
4. If an Exigent have been awarded againſt a Perſon, he may have Fitzh. N. B. 
Writ directed to the Sheriff, commanding bim, upon the Perſon's finding #36: 
Sureties to appear at the Return of the Exigent, that if he have not arreſt- 
ed him, he do not arreſt him, but ſuffer him to go in Peace ; and that if 
he have arreſted him, he diſcharge him. 
F. Or the Perſon againſt whom an Exigent has been awarded may, Ibid. 
upon finding Sureties in a Court which has Power to award a Writ Su- 
perſedeas, have Writ of Superſedeas, directed to the Sheriff, to the ſame 
Effect. PE e | 
6. An expreſs Superſedeas without Writ is, where a Perſon, who has 
purſuant to an Authority in him veited made an Order for the doing of an 
Act, does by a ſecond Order forbid the doing of the Act. | 
7. if a Juſtice of the Peace have made an improper Order, he may, stra. 6. 
upon finding that he has ſo done, ky a ſecond Order ſuperſede the former Th-7nhab. of 


ere | TheInbab.of 
1 5 . Py Rumbald. 

8. But if the Act directed by the former Order to be done were done Hawk. 134. 

before the Delivery of the ſecond Order, it is doubtful whether this ſhall 

annul the Act; and it may perhaps be proper, that only a Writ of Super- 

ſede s ſhould have a retroſpective Power. 

9. Eyery Writ is a Syfer/edeas by implication, by which, although no 

Writ of Superſedeas have iſſued thereupon, the doing of an Act is pre- 

vented. _ | | 5 | 5 

10. But a Writ, which is only a Super/eeas by Implication, cannot an- 
nul an Act, which was done before the Wric iſſued. 


- 
8 OI * » th. F2 WI ä 


r 


(B) Wyo may award a TUrit of Sunerſedeas, 


1. A Writ of Swper/edeas does not lie from any other Con't to the Court 
| of Chancery: But this Court may award a Writ of Superſedeas 
to a Writ from the ſame Court. | | | 
2. If one Peron have ſued out a Writ of Sugplicamit from the Court of Fitzh. N. B. 
Chancery, for arreſting another to find Sureties of the Peace, the Perſon 238. 
againſt whom this Writ is awarded, may have a Writ of Srper/edeas from 
the ſame Court, commanding the Sheriff to forbear ro arreit him. 
3. A Writ of Superſedeas may at any Time be awarded from the Court of 
Chancery to any other Court. | 


4. A Cupias ad Satisfaciendum having iſſued from the Court of King's Pro. Superſ. 
Bench, a Writ of S»per/edeas was awarded by the Court of Chancery, Pl. 5: | 
commanding the Juttices of that Court to ſurceaſe. This Writ was by 

ſome thought to be contrary to the Law: But Finch, becauſe it was out 

of a higher Court, did {urceaſe, and no further Proceedings were had. 

5. If after Surety of the Peace have been g anted by the Court of King's Bro. Peace, 
Bench, a V\ rit of Suerſedeas come from the Court of Chancery to the Juſ-pl. xy. 
tices of that Court, their Power 1s at an End. | | 

6. Any Court of Record at Me im n/ter may in Term Time award a 
Vrit of Super/edeas, to any Wrir o Proceſs which has iſſued from the ſame 
Court ; or to the Proceedings of any other Court, in caſe tlie other Court 
have proceeded in a Matter properly conufable in the Court from whence ' 
the Writ of Srfer/edeas is awarded. En | 

17. If a Capias or an Evigert have been awarded againſt a Perſon, he*Page669 
may in Term Time have a ritt of Superſedeas out of the Court which Firzh, N. B. 
awarded it, | | EP 236. 
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eo. superſ. 8. If after a Perſon, who is ſued in a Court Chriſtian, have obtained 2 


pl. 13. Writ of Prohibition, the Spiritual Court proceed to Excommunication, he 
Fitzh. N. B. may in Term Time have a Writ of Superſedeas out of the Court, from 
= 8 which the Writ of Prohibition was awarded. 


Salk. 293. 9. Heretofore a Writ of Super/edeas to a Writ De excommunicato capiendy 
Rex v. Fou could only be had from the Court of Chancery, unleſs the Court Chriſtian 
a. had proceeded after the awarding of a Writ of Prohibition: But as every 
Writ De excommunicato capiendo muſt, purſuant ro'the 5 Eliz. c. 23. be 
entered of Record in the Court of King's Bench, before it be delivered to 
the Sheriff, and muſt likewiſe be returned to that Court a Writ of Super- 


ſedeas may at this Day be awarded by this Court. 
10. If an Accountant of the Court of Exchequer be fed | in 1 Cart of 


Bro. Super. 
pl. 38. 5 Common Pleas, the Court of Exchequer may in Term Time award a Writ 
of Superſedeas to the Juſtices of the Court of Common Pleas, commanding 
d them to ſurceaſe. 
Ibid. ' 11. The Court of Exchequer cannot award a Writ of Superſedeas to the 


Juſtices of the Court of King's Bench; becauſe the Pleas in this Court are 
before the King himſelf : But the Record of the Court of Exchequer may 
be ſhewn to this Court, and if the Perſon therein ſued appear to be an 
Accountant of the Court of Exchequer, the Court of gy Bench will 
diſmiſs the Suit. 
Pro. Superſ. 12. If after the Plaintiff have recovered in an Aion of Debt upon a 
pl. 11. Bond in the Court of Common Pleas, the Defendant bring a Writ of Error 
in the King's Bench, and the Plaintiff pending the Writ bring another Action 
of Debt upon the ſame Bond in the Court of Common Pleas, this Court 
cannot award a Writ of neee to the ſecond Action: But 25 Court 
of King's Bench may. 
13. By the 2 E. 3. c. 8. it is provided, « That it ſhall not be com- 
e manded by the great nor little Seal to diſturb or delay common Right; 
« and though ſuch Commandment do come the Juſtices ſhall not therefore 
ſurceaſe to do Right in any Point.“ 
Pro. Superſ. 14. In an Action of Treſpaſs there was Judgment for the Plaintiff, 


Pl. 26. anda Cupias was awarded for the Fine due to the King. And an Exigent 
F * N. B. vas afterwards awarded. Hereupon the Defendant obtained a Writ of a 
3 5 Super ſedeas under the Privy Seal, commanding the Juſtices to ſurceaſe all 


Proceſs for the King. The Writ of Super edeas was holden to be conſiſtent 
with the 2 E. 3. c. 8. for although the Fine aroſe upon the Suit of | 
Party, the King may at his Pleaſure, as the Capias was not executed, 
a Stop to all Proceedings for his Fine: But if a Defendant have in ſuch Cale 
been arreſted upon the Capias, the King ſhall not, unleſs the Plaintiff be 
ſatisfied, ſet him at Liberty; for the Plaintiff may elect to have the Capias 
for his Execution. | 
16. An expreſs Superſedeas withour Writ can only be granted by the Per- 
ſon or Perſons, who did the Act which is intended to be ſuperſeded. 
8 16. Two Juſtices of the Peace may by a ſecond Order 1! oper ſede a former 
The Inbub. / Order made by themſelves. 


Paricras v. 
The Inhab, of Rumbatd, 


Salk: 477 17. Bnt a Court of Quar- er Seſſions cannot by their Order ſuperſede an 


The Tnhas. „Order made by two Juſtices of the Peace. 
tuell v. 


The Tnhadb. of Woling. 


1Hwktr;s. 18. The ſame Juſtices by whom Reftimurion was nd upon a Con- 

Dyer sy. viction on an Indictmert for a forcible Entry found before them, may, upon 

1 fl. P. Che Inſuffict ency of the IndiQtment appearing to them, ſuperſede the Award 
of Reſtitution, in caſe it have not been executed. 

19. And 


ECC 
* 19. And it is ſaid, that if the Award of Reſtitution were made by page 670 
four or five Juſtices, it may be ſuperſeded by any one or two of them. Cro. Eliz. 


915. 
Fitzwilliam's Caſe, 


20. But it ſeems to be agreed that no other Juſtice or Juſtices of the ;Hawk.154. 
Peace, nor other Court whatſoever, except the Court of King's Bench, Dyer 187. 
have a Power to ſuperſede ſuch Award. 

21. If one Juſtice of the Peace have iſſued a Warrant, to compel a Per-1Hawk 128. 
ſon to find Surety of the Peace, any other Juſtice may, upon the Perſon's Lamb. gg, 
entering into a Recognizance before him for keeping the Peace, fuperſede9%: 99: 

the former Warrant. 1 | | | 


. * 


” % 
FY 2 ad 


— 


| (C) In what Caſes a Crit of Superſedeas may 
„ ov _— 


1. TF a Capias or an Exigent have been awarded, the Perſon againſt Fitzh. N. B. 
5 whom it was awarded may, whether he has or has not been arreſted 36. 
thereupon, have a Writ of Superſedeas. 

2. But if a Perſon have been arreſted upon a Capias ai ſatisfaciendum, Fitzh. N. B. 
no Writ of Super/edeas lies; becauſe he is taken in Execution. 237- 

3. If a Declaration be not filed againſt a Defendant, who is in Priſon, 8 Mod. 306. 
within two Terms, he may have a Writ of Superſedeas: But the Plaintiff L v. 
may bring a ſecond Action; for, notwithſtanding the former Action Catch. 469 
was for want of declaring in due Time ſuperſeded, the Cauſe of Action : 
remains. | | : 

4. Two Sheep having been diſtrained, the Owner applied for a Writ Bro. Superſ. 
of Superſedeas. It was hereupon ſaid, that this Writ lies only for the Per-P* 34. 
fon, and not for any Chattels : But by Lacon it hes for both. 


5. A Writ of Superſedeas lies to Proceſs of Outlawry. Fitzh. N. B. 


| 237. 

6. If one Juſtice of the Peace have granted a Warrant, to compel a1Hawk.1e8, 
Perſon to find Surety of the Peace, any other Juſtice may, upon the Per- -wb. 95, 
ſons entering into a Recognizance before him for keeping the Peace, ſuper-?® 99. 
ſede the former Warrant. . 

7. If a Writ of Sypplicavit have iſſued from the Court of Chancery, to Fitzh. N. B. 
compel a Man to find Surety of the Peace, he may, upon finding Surety in 238. 
that Court, have a Writ of Superſedeas. | 

8. Heretofore if a Juſtice of the Peace had granted a Warrant, to com- Ibid. 
pel a Perſon to find Surety of the Peace, the Court of Chancery or King'; Lam. 96. 
Bench might, upon the Perſon's finding Surety, have granted a V rit of 
Superſedeas to the Warrant. „ | | 

9. But by the 21 Fac. 1. c. 8. pay. 3. after reciting, that divers turbu- A Superſe- 


Tent and contentious Perſons, deſeryedly fearing to be bound to the Peace deas to the 
Warrant of 


or good Behaviour, by Juſtices of the Peace of the Counties where they, juſtice of 


_ dwell, do oftentimes procure themſelves to be bound to the Peace or good the Peace, 
Behaviour, in the Court of Chancery or King's Bench, upon inſufficient for compel- 
Sureties, or upon colourable Proſecution of ſome Perſon or Perſons, e + nom: 
will be ready at all Times to releaſe them at their on Pleaſure : Where- ty of 5 
upon his Majeſty's Writs of Superſedeas are cftenrimes directed to the Peace, is not 
| Juſtices of the Peace, and others his Majeſty's Officers, requiring them to iffue 


. : 1 - z without 
and every of them to forbear to arreſt or impriſon the Parties aforeſaid Fannie in 
5 F 


by Means whereof the ſaid turbulent and conter tious Perions mifde- Bail. 
mean themſelves amongit their Neighbours with Impunity, to the great 
. 3A 2 | Ofence 
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Offence and Difturbarce of their Neighbours amongſt whom they con- 
'verſe and live, to the Affront of the Juſtices of the Peace, and to the 
evil Example and Encouragement of like ill- diſpoſed Perſons, it is en- 


ated, * That all Writs of Super/edeas, granted by either of the Courts 


Page >] * aforeſaid, {hall be void and of none Effect, unleſs ſuch Proceſs be 
” granted upon Motion in open Court firſt made, and upon ſuch ſuffi- 
* cient Sureties, as ſhall appear unto the Judge or Judge of the fame 
« Court re! -Qively upon Oath, to be aſſeſſed at five Pounds Lands or 
ten r in Goods in the Subſidy Bouk at the leaſt ; and unleſs it 
* ſhall alſo appear unto the ſaid Judge or Judges, from whom ſuch 
Sußperſedeas is deſired, that the Proceſs of the Peace or good Behaviour 
js proſecuted againſt him or them deſiring ſuch S»z#erſe-leas, bona fide 
and by ſame Party grieved, in that Court out of which ſuch Superſedeas 
is defired to be awarded.” 

Fitzh. N. B. 10. If a Perſon in a Writ of Right in a Court Baron, or in any other 
239. Court, vouch a Foreigrer to \\ arranty, the Tenant may ſue forth a Writ 


of . directed to the Court, commanding them not to proceed till 


the Warranty is determined. 
wid. 11. If a Court Chriſtian, ORG a W. rit of eee has been awarded, 


proceed to Excommunication, and a Writ De excommunicats capiends be 
awarded, a Writ of Super ſedeas bes: . 
1 Sid. 19x, 12. It has been holden, that no Writ of 1 ſhall be det by 
Anon. the Court of King's Bench: to a Mrit De excrmmunicato capiendo, before 
| the Writ is returned; becauſe the Party, as the co-trary cannot till then 


appear, may have been excommunicated for one of the Cauſes mentioned 


in the 5 Eliz. c. 23. 

10 Mod. 351, 13 But if from the Entry > a Writ De excommunicato capiendo in the 

352. Rex Court of King's Bench, it appear to have iſſued upon a Sentence of Ex- 

5 Tbeedl. communication for ſome Cauſe not within the 5 Elis. c. 23. the Court 

PTE 45 may award a Writ of Superſedeas without waiting till it is returned; other- 
wiſe the Party, who if taken irto Cuſtody muſt at the Return of the Writ 
be diſcharged, may in the mean Time be deprived of his Liberty, upon a 
Writ which ought not to have been awarded. 

Sayer 255, 14. It was in a modern Caſe holden upon great Conſideration, that a 

Rex v. Writ of Superſeders ought not to be awarded to a Writ De excommunicato 

Stephens. capiendo, which iflued from the Court of Chancery in England. upon a 
Signifcawit ſrom a Court of Delegates in Irelund, which Tat under an Au- 

5 thority derived from the Court of Chancery 1 in England. 

Pitch. N. B. 15- If a Plea of Treſpaſs vi ct armis be holden in a Sheriff's Court, the 

239, Defendant may have a Vvrit of Seufperjedeas, with a Recital, that Plea of 
Trefpals wi et wrmis ſhall not be bolden in a lefler Court than before the 
King hiuiſelf, or other [uftices by bis Commandment. 

Ibid, 16. If a Sheriff hold Plea of forty Shillings a Writ of Superſedeas hes. 

Ihid. „ 17. If a Phan fac in the Sheritf's Court for an entire Debt of more han 
forty Shillings, by divers Plaints cach under the Sum of forty Shillings, the 
Defendant may have a Writ of Super/edeas, Coinma anding the Sheriff not to 
hold Plea of thoſe Plaints. 

Fitzh. N. B. 18. If the Conftable of Power hold Plea fa T7 hing which he ought not 


240. to hold Plea of, a Writ of Superſedeas | lies. 


Vaugh. 53. 19. If a Perſon, who on the Account of Privilegs Arbe only to be 
Pufect's Tucd in à certain Court, be ſued in any other Court, he may have a Writ 


Cate. oi Super/edeas. 


Sty. 19 20. But where a Pecr, being in Cuſtody upon a Bill of Middleſex, 


LrlR ver moved for a Writ of aba, upon a Suggeſtion that he ought not to 


- 


141 che y could not upon Motion take Notice thereof. 


21. 1Ff 


&. have been arreſted, the Court directed him to plead his Privilege ; and 


a — n r 


a A 8 


S DEE 
21. If a Proceſs or MWrit have iſſued erroneouſly, or improperly, a Writ 

of Super/edeas lies. 

22. In an Action upon the Caſe for Words ſpoken in London, the De-Lit. Rep. 
fendant juſtified for Words ſpoken in the County of Su ft. he Plaintiff314- Har- 
replied De injuria ſua propria, and ſued out a Venire facias for London Cp Ice 4. 
A Writ of Super ſedeas was awarded; becauſe the Venire facias ought to . Jac. 43. 
have been for the County of Suffolk. e | 


* 23. If a Writ of Habere facias Piſſeſſionem have iſſued erroneouſly and ®Page67 2 


been executed, a Writ of Superſedeas will lie to reſtore the Poſſeſſion. Ss Cent, 


224. It is in the general true, that a Writ of Super ſedeas does not lie Skin. 422. 
where a Writ of Attaint is brought ; for a Verdict having been found upon The Caſe of 


the Oath Duodecem lepalium et proborum ſiominum, the Law will rot, uf on ag — 


ſo flight a Ground as the bringing of a Writ of Attaint, preſume that itpl 24. 
is a falſe Verdict. „ | Dyer 81. 

25. But if, after the Defendant in an Action of Treſpaſs wi et armis Pitzh. N. B. 
have brought a Writ of Attaint, the Plaintiff fue out an Eleg.t, ald 233, 238. 
Capias is awarded for the Fine due to the King, the Defendaat may have 
a Writ of Superſedeas as to the Capias, upon a Suggeſtion, that ſince the 
bringing of the Writ of Attaint, the Plaintiff has ſued out an Elepit. 

26. If an Audita Querela be brought, the Plaintiff, if the Audita Que- | 
rela be founded upon Matter of Record or Writing, may have a Writ mal as 
of Superſedeas to ſtay Execution; but not if it be founded upon Matter ,, 5 
| 4 | * 193. Mor- 
In Pais. Cp 8 ſtanv Parrie. 
| Fitzh. N. B. 104. Ero. Superſ. pl. 24, Noy 145. Cro. Eliz. 364, Salk. 92. 


£7; If an Audita Querela he brought, after the Party who brings it has 2 Rol. Abr. 


deen taken in Execution, he may have a Writ of Super/ed:as as to kis Pody ; 493- | 
but as he is only thereby diſcharged for a J ime, that he may the better ere 


Conyers. 


proſecute the Audita Querela, in caſe he be not relieved upon the Audita Salk. 92 
Querela, he ſhall again be a Priſoner in Execution. 


28. If the Plaintiff in an Audita Querela, aſter having been nonſuited, p;, guperſ. 


bring a ſecoad Audita Querela, he ſhall not have a Writ of Sag erſedeas. pl. 35. 3 
: | | : 2 Rol. Abr. 


| e ” 5 5 
29. Heretofore if a Writ of Error were brought, Execution might in all 
Caſes be ſtayed by a W rit of Ster ſe teas. ER | | 
30. Bur by the 3 Fe. 1. c. 8. after reciting, that his Highneſos Subjects a Writ of 
are now more commonly withholden from their juſt Debts, and often in Error is not 
Danger to loſe the fame, by Means of Writs of Error, which are now more * S*7<1/edeas 
commonly ſued than they have heretofore been, it is enaQted, * "Phat e anne 


Execution ſhall be ſtayed or delayed upon or by any Writ of Error, or Bail be put 


« Syuperſedeas thereupon to be ſued, ſor the reverſing of any Judgmert, given in. 
* or to be given in any Action or Bill of Debt upon any ſingle Bond for 
Debt, or upon any Obligation with Condition for the Payment of Money 
only; or in any Action or Bill of Debt for Rent, or upon any Contract; 
« in any of the Courts of Record at We/tminfler, or in the Counties Pala- 
“ tine of Ce ter, Lanca/ter or Durham, or in the Courts of Great Seſſions 
nin Wales, unleſs ſuch Perſon or Per:ons, in whoſe Name or Names ſuch 
„ Writ of Error thall be brought, with tv'o ſufficient Suretiee, ſuch as 
« the Court wherein ſuch Judgment is or {hall be given ſhall allow of, thall, 
© before ſuch Stay made, or Super/edeas be awarded, be bound, unto the 
„Party for whom any ſuch Judgment is or ſhall be given, by Recog- 
“ nizance to be ackrowledged in the ſame Court, in double the Sum 
« adjudged to be recovered by the ſaid former, Judgment, to proſecute 
„the ſaid Writ of Error with Eflect, and alſo to ſatisfy and pay, if the 
% ſaid Judgment be afſirmed, all and ſingular the Debts, Damages and 
= * Colts 
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“ Coſts adjudged or to be adjudged upon the former Judgment, and all 
* Colts and Damages to be awarded for the ſame delaying of Execution.” 
Fro. Jac. 31. The Defendant an Executrix pleaded Nene adminiſiravit, and there 
* Auch v. was Judgment againſt her De Lonis Teſtatoris. Upon N a Writ of 
Platt. Error it was moved, that ihe ſhould not have a Writ of S. perſedeas to 
ſtay Execution, unleſs Bail were put in as is required by the 3 Jac. 1. c. 8. 
It was holden, that the Statute does only intend that there thould be Bail 
where the Judgment is againſt the Party himſelf, or where it is general 
againſt Executors : But where the Judgment againſt Executors is ſpecial ; 
1 1 age6⸗ 3 namely, that Execution ſhall be of the Goods * of their Teſtator and he 
mages only of their own Goods, it is not reaſonable, nor the Intent of the 
Statute, that the Executor ſhould be obliged to find Sureties, to pay all the 
Judgment may be affirmed for with his own Goods : And Coke Ch. J. ſaid, 
it had been ruled according to this Difference in the Court of Common 
| Pleas, when he was there. _ 
Show. 14. 32. It has been holden, that no Bail is ke where a Writ of 
2 V- Error is brought upon a Judgment in an Action of Debt upon a Bond for 
Com. $22 Payment of Money yyon a Bottomree Contract; for that ſuch Bond is not 
* within the Meaning of the Statute. 
Stra. 476. 33. But it is in a later Caſe laid down, that if the Contingency men- 
Halt v. Coney. tioned in a Bottomree Bond have happened, it is in every reſpect a Bond 
for the Payment of Money only, and that Bail muſt be put in, in caſe a 
Writ of Error be brought upon a Judgment in an Action of Debt upon 
the Bond. 
Carth. 29. 34. A Bond was with Condition to pay Money and to do a collateral 
Gerrard v. Act. It was holden, notwithſtanding the Breach aſſigned was only the 
Ty Non-paymentiof the Money, that the Bond was not within the 3 Fac. 1. 
c. 8. and a Writ of Error brought upon a Judgment 1 in an Action of Debt 
upon the Bond was allowed without Bail. 
Stra. 989. 35. But where the Condition of a Bond was for the Payment of 50o0l. | 
75 des v. at à certain Day, being the Sum mentioned in certain Indentures, it was 
9 holden, that there ought : to be Bail in a Writ of Error brought upon a 
| Judgment i in an Action of Debt upon the Bond; for that the material Part 
of the Condition is 5 Payment of the Money, the other Words being 
only added to ſhew, that the Bond and the Indentures are both Securities 
for the ſame Sum of woo! | | 
"The Provi- 36. By the 13 (ur. 2. fl. 2. c. 2. pur. 9. after reciting, the 3 Tac. 1 
ſton of 3 Jac. c. 8. and that divers other Caſes within the fame Miſclitef are not there- 
7. c 8. ex- by provided for, it is enacted, That no Execution ſhall be ſtaid, in any 
peers «© f the Courts therein icotoned. by any Writ of Error or Safer 
| aſes. 

, dieas thereupon, after any Verdict and Judgment thereupon, in any 
Action of Debt, grounded upon the Statute made in the ſecond Year 
of the Reign of Edward the Sixth for not ſetting forth of Tithes, 
. nor in any Action upon the Caſe upon any Promiſe for the payment 
„of Money, Action ur Troder, Action of Covenant, Detinue or Treſ- 
2 paſs upleſs ſuch Recogulzance, and in ſuch Manner as by the ſaid 
Act is directed, hall be fire ack nowledged 1 in the Court where e ſuch 
Judgment is given.” | 

The famed. 37, By the 16 C 17 Cap: 2. c. 8. par. 3. it is enacted, That no Exe- 
Proviſion © cution ſhall be ſtaid, in any of the Courts mentioned in a Statute made 
T ngen tos jp the third Year of the Reign of James the Firſt, by Writ of Error 
ee wan, or Super ſedeas thereupon, after any Verdict and Judgment thereupon, 
ein avy action Perſonal whatſoever, unleſs a Recognizarce, with Con: 
„dition as in the ſaid Sratute is directed, ſhall be firſt acknowledged in 
« the Court where ſuch Judgment jhall be given: And that, in a Writ 
Kees of Error to be brought upon any Judgment after a Verdict in any Writ 

e of Dower, or in any Action Ejectione Fit mæ, no Execution ſhall be 
there- 


fore ſhe could get it allowed, ſhe was charged with a new Declaration at S. 


S UP E R$ E D EB AS x 
«« thereupon. or thereby ſtaid, unleſs the Plaintiff or Plaintiffs in ſuch | 
« Writ of Error ſhall be bound unto the Plaintiff in ſuch Writ of Dower 
„ or Action of Ejectione Firmæ, in ſuch reaſonable Sum as the Court to 
« which ſuch Writ of Error ſhall be direQed ſhall think fit, with Con- 
dition, that if the Judgment ſhall be affirmed in the ſaid Writ of Er- | 15 
« ror, or that the ſaid Writ of Error be diſcontinued in Default of the gl 
* Plaintiff or Plaintiffs therein, or that the ſaid Plaintiff or Plaintiffs be WS | 
* nonſuit in ſuch Writ of Error, that then the ſaid Plaintiff or Plaintiffs * 
„ ſhall pay ſuch Coſts, Damages and Sum or Sums of Money, as ſhall 4 
« be awarded upon or after ſuch Judgment affirmed, Diſcontinuance or [| 
«. Nonſuit had.” 1 * 
38. But by par. 5. it is provided, That this Act, or any Thing some Caſes 
therein contained, ſhall not extend to any Writ of Error to be brought excepted out 
dy an Executor or Adminiſtrator; nor unto any Action popular, nor v.. FEM 
„ unto any other Action, which is or hereafter * ſhall be brought upon - page) 4 
any penal Law or Statute, except Actions of Debt for not ſetting forth 
„of Tithes; nor to any Indictment, Preſentment, Inquiſition, Informa- 
“ tion or Appeal; any Thing herein before expreſſed to the contrary 
„thereof notwithſtanding.” | | =: 

39. It is in the general true, that a Writ of Superſedeas canrot be had 
upon a ſecond Writ of Error, after the Plaintiff in Error has been non- Bro. Super 
ſuited in a former Writ of Error in the ſaine Court, or ſuch former Wrü ge br 


of Error has abated by the Act of the Party, or has been quaſhed. pl. 55. 
N | — | Latch 357. 
| | 1 Vent. 100. I Mod. 285. Stra. 80, 10186. 


40. But if a Perſon bring a Writ of Error in the Exchequer Chamber Vent. 100. W 
as upon a Judgmenr of the King's Bench before Judgment 1s ſtgned, he may 4 Abr. - Mi 
bring a ſecond Writ of Error, and have a Writ of Superſedeus thereupon ; Sith v. * 

for the firſt Writ of Error being a Nullity, becauſe brought too early, Zowcs. 4 
the ſecond is to be conſidered as the firſt. | | 1 

41. Tf a firſt Writ of Error abate by the Act of God, or for want of Latch $7. 
Form, or in any aj not by the Act of the Party, a Writ of Super/edeas ; v. 


may be had upon a ſecond. | | Bro. Err. 
| pl.5 5·Pl. r 40. 


42. It was formerly holden, that if one Writ of Error in Parliament 1 Vent. 37. 
had abated by a. Prorogation, and a ſecond were brought in the next Seſ- U v. 
fion, a Writ of Super/edeas, if a Term had intervened, could not have; 3 0 
been awarded upon the ſecond Writ of Error; although the firſt did not TY 
abate by the Act of the Party. | 7 | 

43. But an Order was made, about the Year 1674, by the Houſe of vent. 266. 


Lords, that no Cauſe therein depending ſhall be diſcontinued by a Pro-Lord Eure 


TO ZATION. - v. Turton. 
= 85 2 Lev. 93. 
44. It has fince the making of this Order been ; inſiſted, that, although Bunb. 137. xk 
the Cauſe is not diſcontinued by a Prorogation, the Writ of Error does # right v. l 


Grove. 


abate ; and a Motion was made in the Court of Exchequer for Leave to Trin. 9 © 
In. 9 i 


take out Execution in ſuch Cafe. The Motion was denied; and by the 
Court : If the Writ of Error be abated by the Prorogation, you may take 
out Execution without applying to the Court; if it be not, the Court 
cannot give Leave to do it. The Buſineſs of the Houſe of Lords, in their 
judicial Capacity, goes over from Scthon to Seſſion, as Matters below do 
from Term to Term. | 

45. Upon the Reverſal of a Judgment upon a Writ of Error the De- genes; BE 
fendant, who was in Cuitody, obtained a Writ of Syperſedeas : But be- Sber en C. 


the Suit of the ſame Plaintiff. Application was hereupon made to the 
| | | Court, 


SUPERSEDE AS. 


Court, and the was ordered to be diſcharged. Being arreſted a fecond 


Time, for the ſame Debt for which the firſt Action had been brought, 


the Court was moved, that ſhe might * * entering a Common Appear- 
-ance have a Writ of Superſedeas. Wills Ch. J. and Comyns ]. were of 
Opis ion, that, as ſhe had the Benefit of a Writ of Superſedeas in the 


| firſt „& on, which was at the End by the Reverſal of the Judgment, 
the Plaintitf was now at Liberty to proceed in a ſecond Action. Denton 
J. and Frrieſcue J. were of Opinion, that ſhe ought to be diſcharged 
upon entering a Common Appearance. The Gur being divided, No 
Rule was made. 


* 
_ 


—— — 


| 0 r certain Writs, which | are | Superſodeas 8 


* Implication. 


1. K Writ of Audita Querela. 


2 Kol. Abr. 1. T is in one Caſe laid down, thar if an Audita O uerela be brought 
493. Fl. 4. J upon a Statute Merchant before Execution, it Ig a Super/edeas by 


Implication. 


*Page675 2. But it is in another Caſe Jaid down, that an Audita Querela i is 


Salk. 92. never a Super ſe deas by. Implication. 
Langton v. 


Grunt. | 
2. A Writ of ſecond Deliverance. 


Tatchy2. 4, The Plainrif i in an Aion: of Replevin hain been noaſuited. the 


re 185. Defendant had Judgement De rctorno habendo, and a Writ iſſued to in- 


quire of the Damages. A Writ of ſecond Deliverance being afterwards 
brought by the Plaintiff, it was holden to be a Superſedeas by Implication, 
as to the Return of the Goods, bur not as to > the Writ of * 


3. A Writ of Hateas Corpus ad FEES ok & e 


: = Abr. ſede the Power of the Court to which it is directed, that every Proceeding 


8 after it is ſerved and before a Nara is awarded 3s void. 
Ellis. 
Cro. Eliz. 916. Cro. Car. 261. Salk. 352. 1 Mod, 195. 


Skin. 244. 45 6; the perſon of the Defendant i 15 by a Writ of Val avens Corpus ad . 
fictendum & recipe dum removed out of the Juriſdiction of the Inferior 


Dorington 
7 Court, new Bail muſt be put in, and the Plaintiff muſt declare de nows. 


No Haheas 6. By the 21 Ja. I. c. 23. for. 2. it is enacted, That no Writ of 
e pong % Habeas Corpus or any other Writ whatſoever, except Writs of Error or 
n Attaipt, to be ſued forth out of any Court, having or pretending to 
ed before Il. have Power to award ſuch Writ, to remove or ſtay any Action, Bill, 
fre or De- Plaint, Suit or Cauſe, brought, commenced or depending, in any 
; murrer_ - <4 Court or Courts of Record, within any Citv, Libertv, Town Corporate 
pn elſewhere, which thall have Juriſd' gion, Power or Authority to 
hold Plea in that Action, Bill, PlLint, Suit or Cauſe, the ſame Cauſe 
of Action, Bill, Plaint or Suit arifing or growing within the ſaid City, 
Liberty. Thwn. Corporate or Juriſdiction, ſhall be received or allowed 
by the Steward or Stewards, Judge or Judges, Officer or Officers, of 


„„ 


4. A Writ of Habeas Corpus nd firiendum & recipiendum does fo ſuper- : 


»- 
* 3 _ 1 a Py © Y 


— 


SUPERSEDEAS. 


the Court or Courts, wherein and to whom any ſuch Writ mall de 
directed and delivered ; but thar he and they ſhall and may proceed 
in the ſaid Cauſe, as though no ſuch Writ was delivered to him or them, 
except the ſaid Writ be delivered to the Steward or Stewards, judge 
or Judges, Officer or Officers of the ſaid Court, before Iſſue or De- 
murrer joined in the ſaid Cauſe ſo depending in ſuch Court of Record, 
ſo as the ſaid Iſſue or Demurrer be not joined within ſix Weeks next 
after the Arreſt or Appearance of the Detendant or Defendant, to ſuch 
Action.“ 

7. By par. 3. it is enacted, © That if any Action, Bill, Plaine, Suit or i acauſe re- 
Cauſe, which ſhall be b ought, commenced or dependir g in any Court moved be 

„ of Record, in any City, Liberty, Town Corporate or eiſewhere, tha 17emanded 
be removed or ſtayed by any Writ of Habeas ( orpus or other W Tit, and removed a 
afterwards the ſame Action, Bill, Plaint, Suit or Cauſe ſhall be re l:cond'Iime 
manded, or ſont back again, by any Writ of Pracedendb or other V Habeas 
Writ whatſoever ; - that the ſaid Aion, Br'l, Plainr, Suit or a I 
ſhall never afterwards be removed or ſtayed, before Judgment by any 

Writ “ whatſoever; ary Law, Statute, Cudom, Cſage or Renraint * Page 676 
to the contrary in any wiſe notwithſtanding,” 

8. By par. 4. it is enacted, That if in any Aon, Bill, Plaint, Suit No Suit for 
or Cauſe, not concerning any Freehold or Inheritance or ' itle of Lang, co hs 
or Leaſe or Rent, which thall be brought, commenced or depending in Pound 
any ſuch Court of Record, in any City, Liberty, Town Corporate or removed out 
elſewhere, it thall appear or be Jaid in the Neclaration, that theuf an inferj 
Debt, Damages, or Thing demanded doth or ſhall not amount to or“ 9 
exceed the Sum of five Pounds; tbat then ſuch Action, Bill, Plaint, 

Suit or Cauſe ſhall not be ſtayed or removed into any of his Majeſty's 

Courts whatſoever, by any Writ or Writs whatſoever, other than by a 

| Writ of Error or Attaint; any Law, Statute, Uſage, Cuttom or Re- 

ſtraint to the contrary in any wiſe notwithſtanding.” 

9. But by par. 6. it is provided, I iN. this AQ ſhall extend only to o This AG 
ſuch Courts of Record, and for ſuch Hime only; as there thall be anonly to ex- 
utter Barriſter of three Years ſtanding at the Bar of one of the four cum * 
Inns of Court, that is or ſhall be Steward, Under Steward or Deputy ich a Bar- 
Steward, Town Clerk, or Judge or Recorder of the ſime inferiorrifter is 
Court ; or that ſhall be Aſſiſtant from Time to Time ro ſuch Judge Judge or 
of ſuch inferior Court as ſhall nor be an utter Barriſter as aforeſaid. Darn 
and there preſent, in which ſuch Action, Bill, Plaipt, Suit or Cauſe“? 
ſhall be brought, commenced or depending. and rot of Counſel in 

any Action, Bill, Plaint, Suit or Cauſe then depend ing 1n the ſame 

inferior Court.” 

10. A Writ of Habeas Crpus ad factendum et rec. blend in being delivered Cr. Car. 79. 
to the Court of Guildford in Surry after Iſſue joi-et, which was not joined C = ans , 
till more than fix Weeks after the Action was commenced, the Judge 

refuſed to allow it: But the Proceedings aſter the Delivery of the Writ 

were hoiden to be void, and a Writ of Sufer/edeas was awarded. Firſt, 


becauſe as it was an Action of Debt upon a Bond for 200 J. not ide 


within the Vill, the Cauſe of Action did not ariſe within the Juriſdiction . 
of the Court, . conſequently the C ale was not within the Meaynin g of 


the 21 Fa. 1. c. 23. Secondly, becauſe the Proceedings were belore 


the Town Clerk who was not an utter Barriſter, and confer ney that 
Statute does rot extend to the Caſe. 


A Vir 
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4 A Writ of Certierari. 


11. A Writ of 8 in which are theſe Words coram nobis termi. 


Salk. 148. 
| _ nari wvolumus et nm alibi ſuperſedes all Proceedings ſubſequent to the 
Cro. Eliz. Delivery thereof, although the Record Intended to be certiied be never 
915. certified. 
Cro.Car.261, 
Salk. 148. 
aHawk.2gr. | > 
1 Keb 93. 12. It has been holden, that a Writ of Certiorari is a Super/edeas to the 
* Hel. inferior Court from the Time it was ſued out; in the ſame Manner as 
Moor 73. the ſuing out of a Writ of Superſedeas from the Court wherein a Record 
is, which is an Appearance upon Record, will avoid an Outlawry pro- 
nounced after, although the \Writ of Superſed-a: were not delivered to the 
Sheriff before the Drinto exadius, 
Cro. Eliz. 13. But it is laid down in other Books, that a Writ of Certiorari is not 
i eil. a Superſedeas, until it is s delivered to the Caurt, or Perſon, to whom it is 
am s Caſe, directed. | 
Cro. Jac. 
233. 
6 Mod. 6r. | 
— 14. And it is in ſome Books lad 3 that if 2 Certiorari, for remoy- 


ing an Indictment before Juſtices of Peace, be not delivered before a Jury 


& Mod. 61. is iworn for the Trial of the Indictment the Juſtices may proceed. 


pagey. 


cc 
40 


into, before the Allowance of a Writ of Certrorari 


V 15. By the 21 Ja. I. c. 8. par. 7, 8. it is enacted, That every Writ 
© of Certiorari, for the Removal of any Indictment of Riot, Forcible En- 
try or Aſſault and Battery, found before the Juſtices of the Peace at 
their Quarter-Seſſions of the Peace or otherwiſe, ſhall be delivered at 
ſome Quarter-Seſſions in open Court, and that in Default thereof it 
ſhall be lawful for the ſaid „Juſtices to proceed to the Trial of ſuch In- 
dictment; any ſuch Writ of Ceriiorari to remove the ſame Indictment 
notwithſtanding,” | 
16. A Recognizance was likewiſe ordered by this Statute to he entered 
But it is unneceſſary 


to mention the Terms thereof; becauſe by the 5 © 6 . & M. c. 11. 


Which extends to all India ments found at the General or Qu 


uarter Seſ- 


tions of the Peace, a Recognizance to the ſame Effect, and with ſame 
new Conditions, 1s to be entered into before the Allowance of a Writ of 


Selkons, is (c 
no Superſ ce 


Recogni- 
zance be en- 
tered into, * 


14 


* County of if: {dleſcx ; 


Certiorari. 

ene 17. By this Statute, par. 2. it is enacted, « That all Parties who have | 
drought by been Indicted ſhail, before the Allowance of a Certiorari for removing 
2 Defend, © any Indictment or e from the General or Quarter Seſſions of 
ant, for re- c the Peace, find two ſufficient Manucaptors, who ſhall enter into a Re- 
1285 an 7 ah: cognizance, before one or more Juſtices of the Peace of the County or 
from the Place, in the Sum of twenty Pounds, with Condition to appear at the 
Quarter- Return of fuch Writ, and plead to the ſame Indictment or Preſent- 


ment in the Court of King's Bench; and at his and their own Coſts 
and Charges to cauſe and procure the Iſſue, that ſhal} be joined upon 


„ ſuck indictment or Preſentment, or. any Plea relating thereunro, to be 


tried at the next Aſſizes, to be held for the County wherein the ſaid 
Indictment or Preſentment was found, after ſuch Certiorari ſhall be re- 
turnable, if not in the Cities of London or We.ſimin/ſjer or in the 
and if in the ſaid Cities or County, then to 
cause or procure It to be tried the next Term after that wherein ſuch 
C:;tiorari ſhall be granted, or at the Sitting after the ſaid Term, If 
de Conrc of King's Bench fhall not appoint any other Time for the 
1-1] thereof; and if any other Time ſhall be appointed by the 


„ art f King's Benct h, then at {ſuck other Time; aud to give due 
8 |; Natie 


123 


TCT 85 
« Notice of ſuch Trial to the Proſecutor or his Clerk in Court; and | 
that the ſaid Recognizance ſhall be certified into the Court of King's 
Bench with the ſaid Certiorari and Indictment, to be there filed, and 
the Name of the Proſecutor, or ſome publick Officer, to be indorfed 
4 on the Back of the ſaid IndiQtment ; and if the Perſon proſecuting 
« ſuch Certiorari, being the Defendant, ſhall not procure ſuch Manu- 
« captors to be bound in a Recogrizance as aforeſaid, the Juſtices of 
« the Peace may and ſhall proceed to the Trial of the faid Indictment, 
at the ſaid Seſſions, notwithſtanding the Delivery of ſuch Writ of | 
« Certiorari.” | | | | 
18. By the8&gVV. 3. c. 33. par. 2. it is enacted, That the Party SuchRecog- 
or Parties, proſecuting any Cerfivrari to remove any IndiQtment or Pre-Qirence be 
« ſentment from the Quarter or General Seſſions of the Peace, may find one of he 
« two ſufficient Manucaptors, who ſhall enter into a Recognizance be- Juſtices of 
« fore any one of his Majeſty's Juſtices of the Court of King's Bench, in the King's 15 
„the ſame Form and under the ſame Condition as is required by the 288 3 
« 5 H 6 M. Mc. 11. whereof Mention ſhall be made on the Back of N 
« ſuch Writ under the Hand of the juſtice taking the ſame, which ſhall 
„ be as effectual and as available, to ſtay or ſuperſede any further Pro- | 
« ceedings upon any Indictment or Preſentment, for the Removal of which | 
'« the ſaid Writ of Certiorari was granted, as if the Recognizance had 
«© been taken before any one of the Juſtices of the Peace of the County or = 
« Place where ſuch Inditment was found or Preſentment made; ang &: 
« alfo it ſhall be added to the Condition of every Recognizance, taken by : [1 
« yirtue of this Act, or the Act made in the fifth and ſixth Year: of the 
„Reign of King William and the late Queen Mary, that the Party or 
« Parties proſecuting ſuch Writ of Certiorari thall appear from” Day 
%% to Day in the Court of King's Bench, and not depart until he or they #Page678 
„ ſhall be difeharged by the ſaid Court.” = 
14. By the 3 V. & M.c. 10. intituled An Ad, for the more effeftual A Writ of 
iJcovery and Puni fament of Deer-/lealers, pur. 6. it is enacted, . "That no ©*rt97077, 
Certicrari ſhall be allowed to remove any Conviction made, or other ing 4 Con- 
« Proceeding of, for or concerning, any Matter or Thing in this Act, vickion for 
„ unleſs the Party or Parties, againſt whom ſuch Conviction ſhall be Deer-fteal- 
* made, ſhall before the Allowance of ſuch Certiorari become bound to ng '5 3 
e the Perſon or Perſons proſecuting in che Sum of fifty Pounds, with v. en ge. 
ſuch ſufficient Sureties as the Juſtice or Juſtices of the Peace before curity for 
* hom ſuch Offender was convicted ſhall think fit, with Condition to the Pay- 
% pay unto the ſaid Proſecutors, within one Month after ſuch Conviction 2 on 
confirmed or a Procedendo granted, their full Coſts and Damages, to 
be aſcertained upon their Oaths ; and that in Default thereof it ſhall be 
„ lawful for the ſaid Juſtice or Juſtices, and others, to proceed to the 
due Execution of ſuch Conviction, ju ſuch Manner as if no Ceriiorari 
„had been awarded.” e 1 2 
| 20. By the 4 o 5 V. M. c. 23. intituled An Ad for the more eaſy M rit of . 
Diſcovery and Convidtion of ſuch as fhall deſtroy the Game of this King - ee rj, # 
dom, par. 7. it is enacted, That no Certiorari ſhall be allowed to re Out= 
« move any Conviction made, or other Proceeding of, for or concerning, any viction for 
„Matter or Thing in this Act, unleſs the Party or Parties, againtt dettroying | 
« whom ſuch Conviction _Thall be made, ſhall before the Allowance of ee _ 1 
« ſuch Certiorari become bound to the Perſon or Perſons proſecuting in e ee $i 
« the Sum of hifty Pounds, with ſuch ſufficient Sureties as the Juſtice or curity for 
* Juſtices of the Peace beſore whom ſuch Offender was convicted ſhall thePzyment 11 
1 think fit, with Condition to pay unto the ſai4 Proſecutor, within one Cot 70 
; „Month after ſuch Conviction confirmed or a Frocedendo granted, their 
= * full Colts and Charges, to be aſcertained upon their Oaths ; and that 
in Default thereof it ſhall be Jawſul for the ſaid Juſtice or Juſlices, 
| | «and 


e e — 


N 
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4 and others, to proceed to the due Execution of ſuch Conviction, in ſuch 


« Manner as if no Certiorari had been awarded. * 


A Writ of 21. By the 5 C. 2. c. 19. par. 2. after reciting that divers Writs of 
Certiorariz, Certiorari have been procured to remove Judgments or Orders of Juſtices 


for remov- 


ing anOrder of the Peace into his Majeſty's Court of King's Bench at H/tm. nſter, in 
at Juſtices, hopes ther. by to diſcourage and weary out the Parties concerned in ſuch 
is no Super- Judzments and Orders by great Delays and Expences, it is enacted, 


Heros with 2 That no Certuorari ſhall be allowed, to remove any ſuch Judgment or 


ut aRecog- 
ne AT Order, unleſs the Party or R proſecuting ſuch Certiorari ſhall 


the Payment! beſore the Allowance thereof enter into a Recognizance with ſufficient 


of Colts, * Sureties, before one or more Juſtice or Juſtices of the Peace of the 
„ ounty or Place, or before the Juſtices at their General Quarter- 


_ © Selfions or General Seſſions, where fuch Judgment or Order ſhall have 
been given or made, or before one of his Majeſty's Juſtices of the 


* ſajd. Court of King's Bench, in the Sum of fifty Pounds, with Con- 
dition to proſecute the ſame at his or their own Colts and Charges with 
Effect, without any wilſul or affected Delay, and to pay the Party or 


= Parties, in whoſe Favour and for whoſe Benefit ſuch Judgment or 


Order was given or made, within one Month after the ſaid Judgment 


„or Order ſhall be confirmed, their full Coſts, to be taxed according to 
the Courſe of the Court where ſuch Judgment or Order ſhall be 
confirmed; and in cafe the Party or Parties proſecuting ſuch Cer- 

. zi2rari thall not enter into ſuch Recognizance, or ſhall not perform the 
Conditions aforeſaid, it ſhall and may be lawful for the ſaid Juſtices 
« to proceed, and make ſuch further Order or Orders, for the Benefit 
© of the Party or Parties for whom ſuch judgment mall be given, in 

5 * ſuch Manner as if no Certivrari had been granted.“ 

2 Rol. 292. 22. It is ſaid, that a Writ of Certiorari, for removing a Recognizance 


Anon. to appear at the next General Aſſize, and in the mean Time to be of good 


Bcheviour, is a &. per ſedeas to the Obligation of the Recognizance. 
*Pagr679 * 23. But it is laid down in other Books, that although the Recogni- 
Cro. lac. Lance be in ſuch Caſe remove by the Certiorari the Defendant is bound 


482. to appear; and that in Default of Appearances it tall be forfeited. 
Roſſov. Pye. 
Yelv. 207. I Bulitr, 156. 2 Hawk. 294. 


5. A Writ of Error. 


Oro. Jac. 24. A Writ of Error is a Superſedeas by Implicatios. 


534. 
HBifpap of D s Caſe. Godb. 439. 


25. If the Record of a 8 be removed by a Writ of Error it is 


Bro. Exec. necellarily a Superſedeas ; for the Record being removed it is impoſſible for 


1. 68. Bro 
e pl. the Juſtices of the Court, in which it was, to award Execution, 


16, 17. 
Cro. Jac. 34. n. 422. 


25. And when the Record 5 a Judgment 4 is not removed, it would be 
quite unreaſonable that the Law thould ſuffer a Writ of Error to be 
brought, the Conſequence of which may be a Reverial of the Judgment, 
and ſufier Execution to be taken out upon the 1 perding the 
Writ of Error. 

+ Mod. 28. 27. Some of the Parties Names hank been omitted in a Writ of Er- 
a RET Execution was taken out upon the Judgment; the Plamtiff being ad- 
viſed, that the Record of the Judgment was not removed by this defec- 

tive Writ : But it was haiden, that although the Record was not thereby 
removed, the Hands. of the Court were ſo tied up by the Writ of rap 

that 


VV Ge a 
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n 


Execution cannot iſſue upon a Judgment pending a Writ of Error, an 


— 


of Error be brought firſt the Action does not lie. | 

36. In Anſwer o this Diſtinction the Caſe of Limbuy v. Langham, Sin. 388. 
which is cited by Dolben in a Caſe in Skinner, and mentioned in Sir 7% Grazduil! e. 
mas Raynond's Reports, has been frequently relied upon; wherein it was 


King's Bench was, that if the ſame Matter had been pleaded in Abatement 
it would have been good. 


Judgment againſt J. S. 


| 8 VVVVTTVVTTVTT 
that a Writ of Execution ought not to have iſſued. Such Pefect may be 


a Rea ſon to quaſh a Writ of Error: But a defective Writ of Lrror is, un- 


til it be qua ſhed, a Super ſedeas. 
28. A Plaintiff who has ſi ned Judgment in a real Action may, if his 12 Mod.398. 


Entry were lawful without the Judgmert, e ter f otwithſtandi g a Writ of Sager v. 


Error 18 brought: For he does rot in this Caſe di by Virtue By the — — 


Judgment; and the W rit of Error ſhall not put him in to a worſe Condi- 


tion than he was before. 


29. J. M having obtained Judgment againſt J. §. he ſued ont a M rit 2 Rol. Abr. 
of Catias ad ſati faciendum, to which the Return was Non et nventus. 491. 
Hereupon he ſued out a Scire facias aganit his Biil, and upon the Return 3 


thereunto ſued out a ſecond S-:re fac ae. Before the Return to the ſecord 


Scire facias the Defendant broug t a Writ of Error: It was Folder, that 


the Writ of Error was not a Super/edeas to the Proceedings againſt the Bail; 


becauſe theſe are founded upon an Original different from that upon which 
the Judgment is founded. | _ 1 | | 
30. And for the ſame Reaſon, if J. M after obtaining Judgment againſt 2 Rol. Abr. 
FJ. S. proceed to Judgment upon a Scire facias agairſt his Bail, and rhe 491. C. pl.s. 
Bail bring a Writ of Error, this ſhall not ſuperſede Execution upon the 

31. But if a Sc. facias be brought to have Execution upon a Judgment, 2 Rol. Abr. 
a Writ of Error brought upon the judgment will be a Sufer/edeas to the 490. B. pl. 3. 
Proceedings upon the Sc.re facias, becauſe theſe are founded upon the ſame 
Original as the Judgment 15. | = 

32. Upon thi: Diſtinction, between Proceedings founded upon the fame Bro. Err. 


or different Originals, it was formerly holden, that although a \\rit of 8 l 
2 Rol. A . 


Action of Debt may be brought upon the Judgment; becauſe the Action Dyer 5 0 


of Debt is founded upon a different Original. : 3 
33. But chis Doctrine was long ago queſtioned, and many Attempts have 
been made to overthrow it. | | | | 
34. It was 0:ce pleaded to an Action of Debt upon a Judgment Dyer 32. 
brought pending a * Writ of Error, that the Record of the Judgment was Anon. 
removed: But the Opinion of the Court was, that notwithſtanding the Re- *Page680 
moval the Action lay. 1 | | 


35. it is in one Cafe ſaid, that if an Action of Debt upon a Judgment Raym, 10 


be brought before a Writ of Error the Action lies: But that if the Writ Ame v. 


” 2 . 
Temiinſon 


Digeton, 
holden by all the Judges, that a Writ of Error, whether it be brought 
before or after an Action of Debt upon a Judgment, is not a Superſedeas 


to the Action. 85 8 | | | 
37. It was once pleaded in Bar to an Action of Debt upon a Judgment, Carth. x. 


that a Writ of Error was depending upon the Judgment. This Plea was Rogers v. 


5 | po: Nas loc 
upon a Demurrer holden to be bad; but the Opinion of the Court of, 
| 474, Jac. 2. 


38. And in the ſame Term a Plea in Abatement, wherein the ſame Carth. 192. 


Matter was pleaded, was holden by the Court of King's Bench to be- x. Bae 


| 5 2 ton, Irin. 
good. N wy IT 
| 3 J. 2. 


29. But another Plea in Abatement, wherein the ſame Matter was Show. x46. 
pleaded, was ſhortly after ho'den to be bad; and it was laid down, that Rottenbr fer 
ſuch Matter pleaded in Abate:nent is as inſuſſicient as if it had na e 
50 | | 135 | pleaded, 3. NI. 
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pleaded in Bar; and that ſi uch Plea in Abatement had never, — 25 in che 

Caſe of Aly v. Buæton, been holden to be good. | 
Sid. 236. 40. At another Time a Diſtinction was taken, — 2 an Action of 
Adams v. Debt upon a Judgment of the Court of King's Bench, and one upon 2 
e 8 Judgment in the Court of Con:mon Pleas, or of any other Court out of 
Car. 2. Which the Record of the Judgment is removed by a Writ of Error; and 
it was holden, that a Writ of Error is not a Superſedeas to an Action of Debt 
brought in the Court of King's Bench upon a Judgment of that Court ; 
| beeauſe the Record, as only a Tranſcript thereof is ſent upon bringing a 
Writ of Error into the Court of Exchequer, or the Houſe of Lords, re- 


mains in that Court: But a Doubt was made, if ſuch Action would not lie 


in the Court of Common Pleas, upon a Judgment of that Court. 
41. This, which would be prejudicial to the Court of Common Pleas, 
is not reconcileable with What is laid down in divers Books. 


3 H. 6. 31. 42. As long ago as the ſeventh Year of Henry the Sixth it was holden, 


Bro. Exec. that an Action of Deht would lie in the Court of Common Pleas upon a 


_ p1.68.138E.4. Judgment of that Court, notwithſtanding a Writ of Error had been brought | 


©, b. upon the Judgment. | 


2 Rol Abr. 43. And it is laid down in divers Caſes, that a Writ of Error is only 2 


491. D.pl.3. Super ſedeas ſo far as to bind the Hands of the Court, that a Wrat of Exe- 


I Lev. 153. 
12Mod.394, cution cannot be iſſued upon the Judgment. 


3 Lev. 395. 44: Upon the Strength of theſe Authorities it was, not many Years 


Gale v. Hill after the Doubt made in the Court of King's Bench, reſolved by the 
A oy 6 W. Court of Common Pleas, that, although the Record of a Judgment of 


the Court of Common Pleas be removed by a Writ of Error, an Action 


of Debt will he in that Court upon the Judgment pending the Writ of 
Error. 


45. Ar length Cone of Juſtice hit upon a Method, of preventing the 


Effect of an Action of Debt brought upon a judgment pending a Writ of 
Error. This was, and indeed there was no other Way of doing it, with- 
out determining contrary to what had been holden in a Number of Caſes, 
by making a Rule, that upon giving Judgment in the Action Execution 
ſhall be ſtaved until the Wrir of Error is determined. 
Skin. 233, 46. The Practice of making ſuch Rules ſeems to have been We dd 
Glaxille v. at the latter End of the Reign of William the Third, or early in the Reign 
Dighton. of Queen Anne: For in the fifth Year of the Reign of William and Mary 
it was holden by the Court of King's Bench, that ſuch Action would lie; 
pad no Notice is tzken of any Method to render it ineffectual. | 
*Page6Sr * 47. In ove Caſe, which was in the fifth Year of the Reign of Anne, 
Nod. 78. he Law 1s 1aid to be ſettled, that a Writ of Error is a Superſedeas to all 
Alon. Proceedings upon a Judgment. 
| Barn. 140. 48. But it appears from later Caſes, that unleſs Application be made to 
Humphrysv. the Court to ſtay the Procecdings, an Action of Debt upon a Judgment 
| Daniel,Eaſt. may not only be proceeded in pending a Writ of Error, but that Execution 
9G. 2 Ihid. may be taken out upon the Judgment in ſuch Action. 


* Pixel. 4 49. If thi; be fo, it could not in the fifth Year of the "RIO of * 


"Mich. 13. have been ſettled, that a Writ of Error is a Superſedeas to all Proceedings 


G. 2. upon a Judgment: But it was probably about that Time ſettled, that if 
an Action of Debt have been brought upon a judgment, after a Writ 
of Error has been brought upon the Judgment, the Court will, upon giv- 
ing Judgment in the Action of Debt, order Execution in that Action to be 

ſtayed, until the Writ of Error is derem 

Sayer 166. 50. Upon a Rule to ſhew cauſe, why a Writ of Feri Facias adi not 

Riteut v. be ſet aſi le, and why the Money levied therevpon ſhould not be reſtored, 

Hzeeler. it appeared, that a Writ of Error coram Vobis had been brought and al 
lowed ; that the Plaintiff's Attorney had been ſerved with a Netice of 

| | the 
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the Allowance before the Writ of Fieri Facias was ſued out; that the 
Writ of Error was not determined; and that the Writ of Fieri Facias 
was ſued out without Leave of the Court. The Rule was made abſolute ; ; 
and by the Court: A Writ of Error coram Vobis is not a Superſedeas, in 
itſelf: but Execution cannot be taken out whilſt it is depending, without 
Leave of the Court. It would be very unreaſonable, that it ſhould 
be in the Power of a Plaintiff, to take out Execution upon a Judgment 
without Leave of the Court, whilſt a Queſtion is depending concerning 
2 Fact, by which, in caſe the F act be as it 1s * his Right of Action 

5 wil be deſtroyed. 


® Df certain | Requiſites, which are nere to 
the making of a Urit of Erroz d Superſedeas 
by Implication. ER 


T has under the laſt Head been ſhewn, that a Writ of Error is 
in the general a Superſedeas by Implication : But it ſnould be re- 
membered, that it 1s not Jo, unlels certain Requiſites bave been com- 


plied with. 


1. | muſt be allowed. | 


* 


2. bh has been holden, that a Writ of Re is a Super ſedeas from the , Mod. 28. 


Time of its being ſealed. | | Hughes v. 
Underwood. 1 Ventr. 30. 1 Keb. 12 


3. But the bater Opinions is, that a Writ of Error is not a Superſedeas, 8 n 41. 
until it be allowed, except Notice of its havin 8 been ſued out be given to p, v. 


the Defendant 1 in Error. | Woolofton,. | id 
|  1Ventr.255. $5 


= Mod. 112. <1 Mod. 130. Poph. 132. 8 Mod. 147. 
4. Notice to the Defendant of a Writ of Error having been ſued out eee 
however only a temporary Superſedeas : For, if the Writ be not allowed 3 
within four Days after it is ſued out, Execution may be taken out. 1Ventr.255. 
2 Keb. Tags 


— 


5. The Allowance olf's a Writ of Error, although no Notice is given of s Salk. 321. 
its having been ſued out, makes it a Superſedeas © But, although a Writ Perkins v. 
of Error be from the Time of the Allowance a Superſedecs an Attorney  oola/ton. 


who takes out Execution after the Allowance, is not guilty of a Contempt, © — _ g 
unleſs he had Notice of its having been ſued out. | 402. N. 
IVentr. 30. 14 


Rep. of Pr. in C. B. 33, 39. Str. 632. 1 Mod. 148. 
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6. Other Writs of Error, being Writs of Right, are allowed of Courſe : * 949. 


But a Writ of Error coram vobis cannot be allowed without Leave of the e Be bh 
Court. | Boe os 1Ventr. 207. 
8 | Stra. 690. 1 


And he Court will not t give Leave for the Allowance of a Writ of ger 166 
Eric cos am Vobis, unleſs there be an Aﬀidavit of ſome Error in Fact; T2 8 
by which, in cafe the Fact de as it is alledged, the Plaintifts Right o 


5 Action will be deſtroyed. 


2. Bail 


0 5 * RS ; E D E As. 
fees 16 1 2. Bail muſt be 4 in here 


| a oe If the Chief Mufti, to whour a Writ of Error is directed die be. 


Cramborne fore it is returned, the Writ become inefteQual ; bur Execution cannot 


v. RQuennetl. be taken out without Leave of the Court. 


Sayer5%.  . 9. Upon a Rule to ſhew Cauſe, why a Scire ; Ficias, which had been 
Fprait v. ſued out upon a Judgment; ſhould not be ſer aſide, it appeafed, that a 


Trederiel. Writ of Error was delivered to the Clerk of the Errors before the Scire 


Facias was ſued out: But that Bail was not put in at the Time of ſuing it 


out. The Rule was made abſolute; - and by the Court: Upon the Deli. 
very of a Merit of Error to the Clerk of the Errors, it becomes a Super- 
fedeas ta a Scire Facias upon a Judgment; and continues io be ſo for the 


Space of four Days from the Allowance of the Writ; after which Time, 


if the Plaintiff in Error neglect to put in Bail, it ceaſes to be a Superſedear. 

Keb 600. 10. Execution having been taken out after ſpecial Bail was put into a 

— ve Dean , Writ of Error, becauſe Notice was not given of Bail being put in, a Writ 
6 ol Superſed: d; and by the Court: Th g. in of B 

Cartel, ol Superſedcas was granted; and by the Court: The Pu utting in of Bail, 


3Lev. 312. if no Exception be taken thereto, is ſufficient to ſtay vecution; for che 


giving of Notice is not neceſſary; and js only done for the Sake of making 
the Party, who takes out Execution after Notice, liable to be proceeded | 


againſt for the Contempt. 
1 Barn 142, II. In an Action againſt five Beta Damages of twenty Pounds 
H1:/on v. were found by a Verdict againſt four of them, and five Shillings. againſt 


Simmozdis the other who had ſuffered Judgment to go by- Default. A Writ of 


Error was brought by the four, in the Name of him againſt whom the 
Judgment by Default was ; and as he was. not obliged to put in Bail, no 
Bail was put in: The Court gave Leave to take out Execution notwith- 

| ſtanding this Writ of Error. 
Salk. 97. 12. A Writ of Error was brought in he Court of King's Bench up- 
| 5 n Judgment of :the Court of Common Pleas; and the Judgment Was 
3 Mod” $0. affirmed. Upon bringing a Writ of Error afterwards in Parliament it was 


Sera. 327. inſiſted, that no new Recognizance was required by the 3 Ja. 1. c. 8. 


But by the Court: The firſt e does not inelude the Payment 
of Lords; and therefore a new Re- 
cognizance ought within the Meaning of that Statute to be entered into. 


of Colts to be ed in the Hou 


It 13 not the Eufineſs of this Court, to enquire, whether Bail were put in- 


to the firſt Writ of Error; in as much as, the Want of Bail does not 
prevent the Proceeding upon a W rit of Error, for it does only pre vent 


its being a Super ſeaeus. 


3 k a mui be proceeded 1n 5 Delay. 


Jenk. 93. 2 IN there be too "TL a Day between the Teſte and the Rerum of a 


IS 3 Writ of Error, or if the Plaintiff in Error do not remove the Record be- 
2 KO 1. 


fore the Return Day, Execution may be taken out; it plainly appearing 


491. that the Writ of Error Was brought f. for Delay. 


Sid. 44. 14. A Motion was made in Mahi,“ Term, that the Time of the 
| r Return of a Writ of Error, brought upon a Judg went of the Court of 
K King's Bench, which was made returnable in the Court of Exchequer in 


Hilary Term following, might be ſhortened ; or that the Court would 
award Execution. As to the firſt Point the Court ſaid, that, a> the V\ ric 
| bad iſſned from the Court of Chancery, they had no Power to wake any 
Alteration therein. As to the ſecond Point, the Court ſaid, that the Law 
15 open to n Men; and if the Return be as ſuggeſted, Execr tion may be 


taken out: Yor, if a Writ of Error be ſued out with too long a Return, N 


it is not à &.. Serſedaas 


«fs 


@ A. en A 
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8 
15. It has been holden, that a Writ of Error returnable ad proximum 1 Ventr. 31, 
Parliamentum is not, by Reaſon of the Diſtance of the Return, a Super- 2 * 
edeas, . | : 
- 16. A Writ of Error in Parliament being made returnable the firſt Day Com. 420. 
of a Seſſion, the Houſe was moved, that if the Plaintiff in Error do Barnes v. 
not tranſcribe the Record within eight Days Execution may be taken ©». 
out. An Order was made to ſhew Cauſe : But it was afterwards diſ- 
charged ; * for that, as by the Order of the Houſe, of the 13th Day of *Page68 3 
July, 1678, fourteen Days after the Beginning of the Seſſion in which a 
Writ of Error is returnable are given to tranſcribe the Record, it is not 
reaſonable; that the Defendant in Error ſhould take out Execution within 
that Time. l FS | | 
17. But where a Record was not tranſcribed within fourteen Days, after Bunb. 69. 
the Beginning of a Seſſion, it was ordered, that the Record ſhould be tran- Fref v. 
ſcribed and certified into Parliament within eight Days, or that the Defen- Dauer. 
dant in Error ſhould be at Liberty to take out Execution. 


r 


(F) To what Time a Crit of Erraz relates as a 
re 1 Superſedeas. "7 

1. A ' LTHOUGH the Teſte of a Writ of Error be before Judgment, 1 Mod. 112. 

Da it is good, in caſe there be Judgment before the Return of the Anon. 


Writ. | | 
2. A Writ of Error being returnable on the Eſſoin Day of Hilary Term, 1 Barn. 134. 
and Judgment not being ſigned till three Days after the Eſſoin Day, the #%bite v. 
Plaintiff, apprehending the Record was not removed by the Writ of Error, Morgan. 
took out Execution. The Execution was ſet aſide with Cofts ; and by the 

Court: As every Judgment relates to the Eſſoin Day of the Term of which 
it is entered; the Record was well removed. 3 | 

3. Execution having been taken out upon a Judgment ſigned in a Trinity 1 Barn. 137. 
Vacation, notwithſtanding the Allowance of a Writ of Error returnable in #{arwick v. 
the Trinity Term, it was ſet aſide with Coſts ; and by the Court: The > 
Judgment, although ſigned in the Vacation, related to the firſt Day of the 
preceding Term, and conſequently, as it was figned before the Return of 
a Writ of Error, the Writ of Error was a Super/edeas. 

4. The Plaintiff having obtained a Verdict at an Aſſize in a long Va- 3 Lev. 312. 
cation, the Defendant brought a Writ of Error, which was allowed and % v- 
Bail put in on the 24th Day of October following. Upon the 27th Day of Hob. 329. 
October the Plaintiff entered Judgment generally, and took out Execution, 8 Mod, 148. 
Tefte the firſt Day of the then Michiaelmas Term, which was executed be= 
fore Notice was given of the Writ of Error. But Reſtitution was awarded; 
and by the Court: By the putting in of Bail to the Writ of Error the 
Hands of the Court were ſo tied up, that the Execution, although no Notice 
was given of the Writ of Error, is void. "The Judgment does indeed, the 
Entry being general, relate to the firſt Day of the Michae/mas Term, name- 
ly, the 23d Day of Odtober, and the Execution relates to the ſame Day; 
and conſequently the Date of both is antecedent to the Allowance of the 
| Writof Error, which was upon the 24th Day of O&ober : But as the Judg- 

ment is founded upon a Verdict in the Vacation of Trinity Term, it could 
not be entered till the 2uarto die poſt; namely until the 27th of Ogober, 
before which Day the Writ of Error was allowed. cs 
5. A Plaintiff not having ſigned his Judgment until the Retrrna Day of Rep. of Pr. in 
a Writ of Error Was paſt, the Queſtion Was, whether the Writ of Error C. B. 50. 
were a Superſedeas. It was holden that it was not; and by the Court 3 * 
„„ „ The Mich. 20. . 


' Warden, 


Bowes. 
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The Plaintiff may ſign his Judgment when he pleaſed ; and, as he did ng; | 


in fact ſign it till after the Return Day of the Writ of Error, the Writ did 
not attach upon the Judgment. | | 


Rep. ol Prin 6. In a ſubſequent Caſe wherein the Plaintiff, who had been called up- 


DL. B. 71. on to do it, delayed the ſigning of Judgment until the Return Day of a 
Duffels v. Writ of Error was paſt, the Court ordered him to pay the Defendant hi 

Eaſt, 5 G. 2. Coſts, and to ſue out a new Writ of Error at his own Expence. The Re- 
15 porter of this Caſe cites the Caſe of Harding v. Avery, and adds Quære 
tamen; for it does not appear, that the Plaintiff has in this Caſe in any 

Manner miſbehaved himſelf. | | | 


1 Barn. 177. 7. In another ſubſequent Caſe wherein the Plaintiffs Attorney, who 


Arden v. had artfully delayed the ſigning of Judgment until the Return Day of a 


| 3 Writ of Error was paſt, then ſigned Judgment, and brought an Action of 
'2T: Debt upon the Judgment, a Rule was made for ſtaying Proceedings in the 


Action; and that a new Writ of Error ſhould be ſued out at the Attorney'; 


Expence. 


*Page684 8. In a very modern Caſe, the Plaintiff's Attorney, notwithſtanding he 


MS. Rep. had Notice of the Allowance of a Writ of Error, delayed the ſigning of 
Fifter v. judgment, until the Return Day of the Writ of Error was paſt, and then 
ſigned Judgment, and took out Execution. A Rule was made for ſetting 
in CB. aſide the Execution, and that a new Writ of Error ſhould be ſued out at 


the Attorney's Expence ; and by Lord Mansfield, Ch. J. In the Caſe of 
Arden v. Lamley, 1 Barn. 177, a Ruie of the ſame Kind, notwithſtanding 


there are ſome old Caſes to the contrary, was made. 
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(G) | Chat the Efett of a Superſcdeas is. 


— 


Cre.Tac 359-1, 1 TON a Demurrer to a Declaration in an Action of falſe Impriſor- 
po Herd) V. ment againſt a Sheriff it was ſaid, that as the Defendant had ar- 
ce. 


reſted the Plaintiff. upon a Capias, before a Writ of Super ſedeas was deli- 
vered to him, he was not bound, the Arreſt being lawful, to diſcharge him, 
but may return the Writ upon which he was arreſted, together with the Writ 
of Super ſedleas, for the Court to do as they think proper: But it was holden 
unanimouſly, that the Writ of Super ſedeas was as obligatory upon the Sheriff 
to diſcharge the Plaintiff, as the Capias was to arreſt him ; and that as he did 
| not obey it, he is liable to an Action of falſe Impriſonment. 

i Ventr. 2. 2. Tt a Capias ad Satisfaciendum have iſſued upon a Judgment, and the 


2 B. Defendant be arreſted upon it, the Sheriff is not bound to diſcharge him, 


* 


237. notwithſtanding a Writ of Super/edeas be delivered to him, or he have 


Jenk. 92. Notice of the Allowance of a Writ of Error; becauſe the Defendant is in 
Pl. 80. that Caſe taken in Execution. pro 2 : 5 8 
Jenk. 92. 3. But if the Perſon who 1s arreſted upon a Capias ad Satisfaciendum, 
Pl. 80. have a Writ of Super ſellens in his Pocket, and deliver it to the Sheriff im- 

medliately upon being arrcſted, he ought to be diſcharged. | 


4 Farn. 261. 4. Aﬀer the Reverſal of a Judgment, the Defendant, ho was in 


Heuely v. Cuttody, ſued out a Writ of Super/edeas But before the could get the 


Writ allowed the Plaintiff charged ber with another Declaration. She was 
notwithitanuing this Declaration, ordered to be diſcharged ; and by the 
Court : As the Defendant was in Cuſtody at the Plaintiff's Suit 
only, ſhe could not regularly be charged with a ſecond Declaration 
after the Reverſal of the Judgment, upon which ſhe had been wrongfully 
detained. N OP 85 | 

| 5. IK 
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5. If Goods be taken in Execution after the ſuing out a Writ of Super- 1 Ventr. zo. 
ſedeas or the Allowance of a Writ of Error, the Court, although the Writ Cotton V. 
were not delivered to the Sheriff, or although Notice were not given to Rep. of Pr 
him of the Allowance of the Writ of Error before the taking of the Goods, in C. B. 35, 
will order Reſtitution, or, in caſe the Goods have been ſold; will order the 39. 
Money to be brought into Courr. | | | | 
6. It has been holden, that if before Sale of Goods, which have been Rol. Abr. 
ſeized under a Fieri Facias, the Defendant deliver a Writ of Superſedeas 507, 
to the Sheriff, he thall have the Goods again; for that the Property is not Shelton. 
altered by the Seizure. _ | | | 
7. But this Caſe does not ſeem to be Law); for it is laid down in other 

Books, that if an Execution be begun, it ſhall, notwithſtanding the De-2 Rol. Abr. 
livery of a Writ of Superſedeas or the Allowance of a Writ of Error, $9%D-pl-6. 
mo TIS 

PE Dyer 98. Yelv. 6. 1 Vent. 255. Salk. 323. Ld. Raym, 990. 


8. A Sheriff having ſeized Goods under a Fieri Facias upon a Judgment Cro. Elis. 
of the Court of King's Bench; the Record, before the Sale of the Goods, 597- 
was removed by a Writ of Error into the Exchequer Chamber ard A uri 
Writ of Superſedeas was awarded. Upon the Return of the Sheriff to the 
Fieri Facias, that he had ſeized the Goods, and that they remained in 
his Hands pro Defectu Emptorum, Reititution was prayed. It was holden, 
that as the Execution was begun b fore the Writ of Syfer/edeas was de- 
| livered to the Sheriff, a Writ of Veditioni exponas Thould be awarded to 
perfect it; and that, although * the Plea Roll be removed by the Writ «p, e685; 
of Error, the Writ of Venditioni exfonas may be awarded from the Re- - 
turn to the Fieri Facias. 5 | | | | . 

9. But if a Writ of Execution have iſſued contrary to a Rule of Court, enk. 93. 
or upon a Judgment entered irregularly, it may, notwithſtanding it has pl. 80. 
been in Part executed, be ſet aſide, quia improvide emanawit. 

10. If a Perſon, who has been taken in Execution and his Lands ex- 2 Rol Abr. 
tended upon a Statute Merchant, bring a Writ of Audita Querela, he may 493 Whid- 
have a Writ of Superſedeas quond his Perſon : But as the Writ of Super- ner v. Cony- 
ſedeas is awarded, for the Sake of giving him an Opportunity of proſe-** 
cuting the Audita Querela, he ſhall, in caſe he be not relieved upon the 
. Audita Querela, be taken into Cuſtody again. 9 
11. Upon a Rule to ſhew Cauſe, why a Judgment ſhould not be ſet Ms. Rep. 

aſide for Irregularity, and why the Defendant ſhou!d not be diſcharged Baldwin v. 
out of Cuſtody, it appeared; that eight Years before a Writ of Superſe- 5.99 G 
deas had been awarded, for diſcharging the Defendant out of Cuſtody, in C. B. 3. 
becauſe he was not charged in Execution in proper Time after Judgment 
had been ſigned againſt him; and that he was now in Cuſtody upon a 
 Capias ad jatisfaciendum, which had iſſued upon a Judgment in an Action 
of Debt upon the former Judgment. The Rule was made abſolute; and 
by the Court: It has been truly ſaid, that, if after a Defendant has been 
dliſcharged out of Cuſtody for want of being charged in Execution in pro- 
per Time, his Perſon cannot be afterwards taken in Execution upon the 
Tame Judgment: But this does not apply to the preſent Caſe ; ſor the De- 
fendant has not been taken in Execution upon the Judgment in the former. 
Action, but upon a Judgment in a different Action. 
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SUPERSEDEA Ss. 


(H) How Diſobedience to a superſedeas may be 
pPuniſped. 


F a Sherif, or other Officer, detain a | Perſon! in Cuſtody, the has 
Cro. Jac. been relied upon a Cafias or an Exigent, after a Writ of Super- 
| Water v. ſedeas was delivered to him, an Action of falſe — lies. 


Henle 


1 Rof: Rep 241. 3 Bulſtr. 97. Fitzh, N. B. 236. 


2. But no Action lies, for detaining a Perſon who has been arreſted 


233 wed upon a Capias ad Jathſorienaues : Becauſe ſuch a Perſon is ken in Exe- 


—_— N. B. cution. 
| lenk. 92. pl. 80. 


2Hawk. 151. 3. A Judge of an inferior Court is liable to be dd for a Con- 

[i FE tempt if he proceed in a Cauſe after the Delivery of a Writ of Habeas 
Cyrus ad faciendum et recipiendum, or aſter Notice of the Allowance of a 
Writ of Error. 

Fitzh. N. B. 4. A Sheriff is liable to be puni ſhed for a Contempt, if he proceed i in a 

Rope "4p 5 Cauſe in his County Court after the Delivery of a Writ of tain 5 

5. Juſtices of the 8 or Commiſſioners of Sewers, are liable to be 

Moor 677. 

Fitzavilli- puniſhed for a Contempt, if they proceed in a Matter after the e 

amt Caſe. Of a Writ of Certiorari. 


1 Mod. 44. 
Cro. Eliz. 915. 2 Hawk. 461. 


1 Vent. 30. 6. A Sheriff, who has token a Paths or the Goods of a perſon, in 
Cotter . Precution after the Delivery of a Writ of Super ſedeas, or after Notice 


1 pr. of the Allowance of 2 Writ of Error, is liable to be puniſhed for a Con- 


in C. B. 35. tempt. 


1 Barn. 275. 7. If an Attorney take out Execution after Notes of the Allowance of 
Kanne v. 4 Writ of Error, he is liable to be ponihed for a Contempt. 


Farrettes. 
Rep. of Pr. 
in C. B. 3 5. 


rates * Surety of the Peace. 
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( 


URETY of the Phage is a « Recogrizance entered into to the King 
for keeping the Peace. | : 


| Vader, this Title it will b- proper to ſhew, 


1 what Caſcs, a Juftice of the Peace may ex 
cio compel a Perſon to und Security fox 


n the Peace. 
(B) CU 


SURETY or true PEACE. 

(B) Mho A hems Surety of the Peace. 
(0) om Surety "of the Peace may be 
() In what Caſes, Surety of the Peace ought 

to be granted. 
C) owl anner of granting Surety of the Pee eace 
Ebe 8e e Court o Chancrep, 
. The Manner of Eng urety of the Peace 
Obe . Court of King's Bench. 

(G) 8 e Manner of aranting Surety of the Peace 
p a Juſtice of the Peace. 
(H) TR what Tales, a Recognizance foz keeping 
the Peace is fozfeited, | 
() Jn what Caſes, a Recognizance for keeping 
92 3 * be * 


a) Tn what Caſes, a Juſtice of the Peace may 
ex Officio compel a Perſon to find Security 


for keeping the Peace. 


. I 


x, A Juſtice of the Peace may at his Diſcretion bind all thoſe to keep Lamb. 75, 
the Peace, who in his Preſence ſhall make any Affray, or ſhall 78. | 

threaten to kill or heat any Perſon, or ihall contend together with hot _ * 

Words; and all thoſe, who ſhall go about with unuſual Weapons or At-ITavk. 126. 

tendants to the Terror of the People; and all ſuch Perſons as he hall know _ 

to be common Barretors ; and all who thall be brought before him by 

a Conſtable for a Breach of the Peace in the Preſence of ſuch onſtable; 

and all Perſons who having been before bound to keep the Peace, ſhall be 

convicted of —_ are their e 


— 


* (B) Who may crave Surety of the Peace. *Pagess7 


LL. Perſons under the King's Protection, being of /ane Memory, Lamb. 78, 
whether natural born Subjects or Aliens, good Subjects or at- 79, 80. 

tainted of- Treaſon or other Crime, have a Right to crave Surety of 8 
© Pence. © 
2. It has been queſtioned, whether Jews or Pagans, or Perſons at- Lamb. 80. 
tainted of Pæmunire, have a Right to crave Surety of the Peace. IHawk. 126. 
3. A Wife may crave Surety of the Peace againſt her Huſband, if he Fitz. N. B. 80. 
threaten t to bear | her outrageouſly, or to Kill her. Lamb. 80. 


2 Lev. 128. 
1 Hawk. 127. 


. A Woman exhibited Articles of the Peace, in which ſhe called her- Stra. 1231. 
| ſelf thi Wife of the Defendant, and ſet forth the Pendeney of a Suit bridge Same 
in the Eccleſiaſtical Court for the Reſtitution of Conjugal Riez When 
| pe OY = = the 


SURETY or THE PEACE. 


the Defendant caine ro put in Bail, he deſired, that the Recognizance 
might ot be taken ſo as to carry with it an Admiſſion of a Marriage : 
And tbe Court ordered it to be in theſe Terms; To keep the Peace 
* towards our Sovereign Lord the King and all his liege People, and 
particularly towards Hanna/ Pemm, who hath exhibited Articles of the 
« Perce againſt him the ſaid James Bamlridge by the Name of Hanna 
* Bambridge Wife of him the ſaid James.” 
Stra. 12079. 5. Surety of the Peace may. be craved by a Huſband againſt his 
Sims's Cale. W ife. | 
1Hawk.127. 

Pult. 18. 6. el is ſaid, thas Surety of ths bee 1s uſually 3 at - the Requeſt 
1 of one Perſon, for that the Fear of one Perſon can ſcarce ever be the Fear 
oſ another; and that if Surety of the Peace be granted againſt two or more 
' Perſons, every one of them muſt enter into a ſeparate Recognizance. 

Ms. Rep. 7. But in a modern Caſe, the Court of King's Bench allowed three | 


Rex v. Net- Women to file Joint Articles of the Peace agunlt three Men. 
tle and tæuo | | | | 
others. Mich. 
23 G. 2. 


— —— " . 


(©) againf whom Si a the Peace may be 
8 


Lamb. 81. I. Query of the peace 1 may be granted againſt every Perſon of ſane 
1Hawk.127. Memory, whether of full Age or under Age. | | 
Hawk. rzy. 2. If Surety of the Peace be granted againſt an Infant or F eme Covert, 
Lamb. 51. who cannot themſelves be bound, a Recognizance muſt be entered into 
by their Friends, y | 


(D) In what Cafes, Savers of the Peace ought 
2... be N 8 


Lamb. 92. 1. IF one Perſon have juſt Canke to Fear, that another Pe Ton will burn 
ank his Houſe, or do him ſone corporal Hurt; or that he will pro- 
Stra. 473. 
eure a third Perſon to do him ſome corporal Hurt, Surety of the Peace 
ought to be granted. 
*Page688 2. It is ſaid, that Surety of the Peace ought not to be granted for 
Bro. Peace, threatning to imp: ilon; becauſe Damages may be recovered in an Action 
pl. 22. of falſe Impriſoninent. 
Lamb. 83. 3. But che better Opinion is, that it ought to be granted in ſuch Caſe, 
8 becauſe Impriſon ment is a corporal Hurt. The Reaſon given for its not 
being granted is ho more concluſive in this Caſe than in that of a Battery : 75 
For an Action will lie for a Battery; and yet Surety of the Peace ought 
to be granted for threatning to bear. | 
Moor. 894.) . 4 Surety of the Peace ought ro_ be granted agaiuſt a : Huſband, if he. 
Sir hows give his Vu ite unreaſonable Correftion, „ 


Sexmours 


Cafe. Godp. 2I5. FPith. N. B. $0. 


Keb. 290. 5. Wer: Perſons having made a Diſturbance 3 in a Church, and pulled 

Rex. v. | 
the iviinifter who was reading the Common Prayer, out of the Detk, the 

Court of Kin 2's Bench gave Leave to exhibit Articles of the os 


"ix 


Douglas. 


age! :nſt them. 3 5 


SURE T Yor rus PEACE. | 
6. If one Perſon threaten to hurt the Wife or Child of another, Surety Dalt. 266 
of the Peace ought to be granted. e 
J. But Surety of the Peace ought not to be granted, becauſe one Per-Lamb. 83. 
ſon threatens to hurt the Servant or Cattle of another. | 
8. Surety of the Peace ought not to be granted on Account of a paſt Dale. 256. 
Beating, unleſs there be Fear of future Danger: The Remedy in ſuch Caſe 
being by Action or Indiftment, | | Ce, 

9. Surety of the Peace ought to be craved ſoon after the Cauſe of the goa. 132. 
Fear on Account of which it is craved ; for the ſuffering of much Time The2ucenv. 
to pals before it is craved ſhews, that the Party craving it has not been Laue. 

under great Fear. | | | 


FE) The Manner of granting Surety of the Peace 
by the Court of Chancery. iP 


1. T the Common Law it was ſufficient, in order to obtain Proceſs Fitz. N. B. 
| for Surety of the Peace from the Court of Chancery, for the 79, 8% 
Party who craved it to make Oath, that he was in Fear of a corporal 
Hurt ; and that he did not crave Surety of the Peace from Malice, but 
tor the Safety of his Perſon. | | 
2. But by the 21 Fac. 1. c. 8. after reciting, that divers turbulent and All Procefs 
contentious Perſons, ſome out of Malice and others in hope of Gain by®* beveid. 
viay of Compoſition, do oftentimes upon their corporal Oaths, or other- granted : 
wiſe upon falſe Suggeſtions and Surmiſes, procure Proceſs of the Peace without 
or good Behaviour out of his Majeſty's Courts of Chancery and King's Motion in 
Bench againſt divers of his Majeſty's quiet Subjects, whole Dwellings Caf 2nd 
and Abodes are for the moſt Part in Counties far diftant and remote from Articles * 
the ſaid Courts, to their intolerable Trouble and Vexation ; whereas they the Peace. 
might, upon good Cauſe ſhewed, receive Juſtice at the Hands of the 
| Juſtices of the Peace in the Counties where they dwell, it is enacted, 
« Thar all Proceſs of the Peace or good Behaviour, to be granted or 
e awarded out of the ſaid Courts or either of them, againſt any Perſon 
« or Perſons whatſoever, at the Suit of or by the Praſecution of any 
*« Perſon or Perſons whatſoever, thall be void and of none Effect, unleſs 
* {ſuch Proceſs ſhall be granted or awarded upon Motion firft made. be- 
© fore the Judge or Judges of the fame Courts reſpectively fitting in 
« open Court; and upon Declaration in Writing upon their corporal 
« Oath:, to be then exhibited by the Parties which ſhall deſite ſuch Pro- 
« ceſs, of the Cauſes for which ſuch * Proceſs ſhall be granted ur *Page689 
4 awarded by or out of the fail Courts reſpectively, and unleſs ſuch Mo- | 
% tion and Declaration be mentioned, to be made upon the Back of the 
« Writ, the ſaid Writings there to be entered and remain of Record: 
« And if it thall afterwards appear to the ſaid Courts, or either of them 
« reſpectively, that the Cauſes expreſſed in ſuch Writings or any one of 
« them be untrue, then the Judge or Judges of the ſaid Courts, or either 
of them reſpectively, thall and may award ſuch Coſts and Damages 
% unto the Parties grieved, for their or any of their wrongful Vexations 
in that Behalf, as they ſhall think fit; and that the Party or Parties fo 
„ offending ſhall be committed to Priſon by ſuch Judge or Judges, until 
he or they ſhall pay the ſaid Coſts and Damages.” 8 | 
3. If Articles of the Peace are exhibited in the Court of Chancery, and Pugh. N. B. 
Oath be made, that the Surety of the Peace is not craved by the Party 80. 
from Malice, but for the Safety of his Perſon, a Writ of Su#flfcaw't 
" lues, 


SURETY or ras PEACE. 
Iſſues, directed to the Juſtices of the Peace generally, or to ſome one Juſtice 
of the Peace, or to the Sheriff, commanding them or him to take Security 
in the Sum thereon indorſed, and if the Party refuſe to find ſuch Security to 
commit him to the next Gaol, until he do find ſuch Security. | 
Bro. Offic. 4. If a Writ of Supplicavit be directed to the Sheriff, he may iſſue 
pl. 39- a Precept to a Bailiff to arreſt the Party: But only the Sheriff himſelf can 
***take a Recognizance ; for the Power given by the Writ being judicial it 
| cannot be delegated. „ = : | 
Bro. Peace, 5. If a Writ of Supplicavit be directed to the Juſtices of the Peace 
Pl. 9. generally, only the Juſtice of the Peace to whom it is delivered can grant 
Lamb. 107. 4 Warrant to compel the Party to find Security. The Warrant muſt 
likewiſe be made returnable before the Juſtice of the Peace to whom it 
is delivered; for only he can take a Recognizance or make a Return ta 
the Writ. ED 1 8 „„ 
Hawk. 129. 6. The Recognizance to be entered into before the Juſtice of the Peace, 
Lamb. 101. to whom a Writ of Supplicavit is directed or deliyered, muſt be in fuch 
8Wum as is indorſed upon the Writ 1 5 
2 Will. 202. 7. The Sum, in which Security is to be given upon a Writ of Suppli. 
_ Clavering's cavit, is ſometimes very large. A Writ of Supplicavit was once indorſed 
Caſe. in the Sum of 40004. oo oo or ee: 
Fitzh. N.B. 8. If no Return be made to a Writ of Supplicavit, the Party who ſued it 
81. out may have a Writ of Certiorari, directed to the Perſon who ought ta 
Lamb. 108, make a Return, commanding him to certify the Writ of Supplicavit, toge- 
109. ther with what has been done thereupon. | 


Fitzh. N. B. 9. If a Writ of Supplicavit have iſſued from the Court of Chancery 
81, 238. againſt a Perſon, he may by himſelf or ſome Friend come into the Court, 
and give Security there, that he will not do any Harm to the Perſon who 
ſued out the Writ; and thereupon he ſhall have a Writ of Super/edeas, 
reciting the Writ of Supp{icayit and the Security given, directed to the 
Juſtices of the Peace generally, or to ſome one Juſtice of the Peace, or to 
the Sheriff, commanding them or him to ſurceaſe to arreſt the Perſon againſt 
whom the Writ of Sypplicawit iſſued ; or in caſe he have been arreſted for 
that Cauſe and no other to deliver him _— 8 
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F) The Manner of granting Surety of the Peace 
by the Court of King's Bench. 


Ante page x. T the Common Law the Oath af the Party was a ſufficient Ground 
.. 'Þ for the Court of King's Bench to grant Surety of the Peace, but 
this Court cannot, fince the Statute made in the twenty-firſt Year of the 
Reign of King Janes the Firft grant Surety of the Peace, unleſs Articles 


of the Peace are exhibited in open Court. | 
Skin. 61. 2. Mullinenx, who had been taken into Cuſtody upon a Writ of Suu 
ITullineux's plicavit out of the Court of Chancery, being brought by a Habeas * Corpus 


Caſe. | ES 5 n { ; 
Page 6e obefore Jones Juſtice of the King's Bench, he entered into a Recognizance 


to appear in the Court of King's Bench the firſt Day of the next Term. 
He appeared at the Time ; and the Court was moved, that the Articles 
exhibited in the Court of Chancery might be read, and that he might 
enter into a Recognizance for keeping the Peace. No Rule was made; 
and by the ourt: The Record is not before us. If the Witneſſes, who 
ſwore to the Articles in the Court of Chancery, had been here, 2 had 

„„ . | Worn 


8 $SURETY or rus FEXCE 
| ſworn to Articles to the ſame Effect, we could have taken a Recognizance ; 
but we cannot now do it. 5 8 hes 


3. If Articles of the Peace are exhibited in the Court of King's Bench, Comb. 427. 
and Oath be made that the Party does not crave the Surety of the Peace Ruſſel's 
from Hatred or Malice, but for the Safety of his Perſon, an Attachment of 8 1 


for the Appearance of the Party in the Court of King's Bench, at the Re- * 


the Peace iſſues, directed to the Sheriff, commanding him to take a Bond 


turn of the Attachment, to put in Bail to the Articles, and, if ſuch Bond 
be not given, to commit the Party to the next Gaol. 

4. It is a great Hardſhip, that it ſhould be in the Power of one Perſon 
to compel another, ho lives in a very remote Part of England, to appear 
and enter into a Recognizance in the Court of King's Bench, when he might 
have had the Surety of the Peace from a neighbouring Juſtice; and it ſeems 
to have been the Opinion of the Court of King's Bench, ſome Vears ago, 
that a Stop ought to be put to this Vexation. 


5. Upon a Motion on the Behalf of Ruſſe! to exhibit Articles of the Comb. 427. 
Peace againſt ſeven or eight Perſons who lived at Nottingham, Holt, Ch. J. Rufſe!'s 


ſaid, then we ſhall give 2. or eight Perſons the Trouble to come up to 
this Court to put in Bail, why did you not go to a Juſtice of the Peace in the 
County? The Complainant anſwered, I could not have had Juſtice there, 
they are Relations. Hereupon the Motion was granted, /ed h ſitanter. 


6. In a late Caſe, wherein the Court of Kin 


Behalf of Borough for Leave to exhibit Articles of th 


the County wherein Wait lived ; and by Lord Mansfield, Ch. J. Apply to 


the Magiſtrates of the County, and if Surety of the Peace be not granted, 
come here again. Pas. pe, 
7. When the Party, againſt whom Articles of the Peace are exhihited, 6 Mod 132. 


comes into Court to put in Bail, the Articles muſt be read to him, 


8. Articles of the Peace having been exhibited againſt Lord Vane, and Stra. 1202. 
Proceſs of the Peace having iſſued, it was inſiſted, when he came te put Lord Vane s 
in Bail, that the Facts charged in the Articles were not a ſufficient Ground Caſe. 


for granting Surety of the Peace; or if ſufficient, that the Facts were 
falſe, and Affidavits were offered to diſprove them. The reading of 
the Affidavits was oppoſed, and it was ſaid, that the Courſe of the 


Court had always been, to give ſuch Credit to the Oath cf the Party as 


to order Security: But it was admitted, that the Court might review the 


Articles, and hear any Objection ariſing upon the Face of them; and by 


the Court: This is all we can do. The reading of Affidavits to dif- 
prove the Facts charged in the Articles was never attempted before; and 
we muſt adhere to the Courſe of the Court, which is to take the Articles 
to be true. Upon reviewing theſe Articles, the Court were of Opinion, 
that the Facts therein charged were a ſufficient Ground for granting Surety 


— 


of the Peace. 


9. Robert Parnel exhibited Articles of the Peace againſt Sir Thomas MS. Rep. 
Allen, Bart. and three others; and an Attachment of the Peace iſſued &-x v. Sir 
againſt them. Before a Recogwizance was entered into, Furnel pre- , Bart 
ſented a Petition, in which he recited ſome of the Facts ſworn to in and ebe, 
the Articles, and endeavoured to explain them. Hereupon the Counſel jul. 32 G. 2. 


for the Defendants moved for a Rule to review the Articles, and ſome 
Affidavits were read to contradict the Facts therein charged. Upon 
reading this Petition and the Affidavits, in which the Facts were flatly 
Lontradicted by five or ſix Perſons, a Rule was made to ſhew Cauſe, why 
the Articles ſhould not be reviewed, and that Furnel thouid attend upon 

Es. 1 | the 


Trin. W. 3. 


n the Ms. Rep. 
eace againſt Wait, Borough's 


Leave was unanimonſly refuſed; it appearing that Wait lived at the Devizes, Caſc, Eaſt. 
and that on 22 not endeavoured to obtain the Surety of the Peace in9* G. . 


v. Lene. 


— 


-» 


SURETY. Or Tus PEA CE; 
the Day for ſhewing Cauſe. He did attend, and' the Court was upon 
the whole ſo ſatisfied of his having been guilty of Perjury, that he was 
immediately committed for wiltul and corrupt Perjuy; and a Rule was 
made that all farther Proceedings upon the Articles ſhould ſtay. The 
Rule was pronounced in theſe Terms, and not to take the Articles off the 
File, in order to give the Defendants an Opportunity of preferring Parnel 
for Perjury, which could not otherwiſe have been done. 

MS. Rep, 10. Articles of the Peace having been exhibited by 70% Brown againſt 
Rexv. Bennet Hannah Bennett and three others, a Rule was made, upon reading the 
ond otbers. Affidavits of the Defendants, to ſhew Cauſe, why the Articles ſhould not 
Ealt. 320.2. he reviewed. It was ſworn in the Affidavits, that the Defendants did not 
know ſuch a Perſon as Brown the Articulant, and beſides other ſtrong Facts 
{worn to it was ſuggeſted, that the exhibiting of the Articles was a freſh 
Contrivance of the Defendant Bennett's Huſband to oppreſs her. No Caule 
being thewn, the Articles were ordered to be taken off the File. | 
Stra. 835. 11. Upon 2a Motion for a Mandamus to three Juſtices of the Peace in 
Rex v. the County of Erecon, to take Security upon Articles of the Peace exhibited 
Lewis. in the Court of King's Bench, an Affidavit was produced, in which it was 
{worn that the Defendant, “ who lived in that County, was ſeventy Years 
of Age, and ſo infirm as to be unable to travel; and Seymour Caſe M. 6 Ann. 
was cited. A Mundamus was awarded. | 
Sayer 252. 12. Upon a Rule to ſhew Cauſe, why a Mandamus ſhould not be 
Rex v. awarded to two Juſtices of the Peace in the Country, to take a Recogni- 
Hallier. Zance for keeping the Peace, it appeared, that Articles of the Peace had 
been exhibited in the Court of King's Bench; that the Defendant was in 
Priſon; and that he was ſo poor, as not to be able to be at the Expence 
of a Habeas Corpus for bringing him up to the Court. The Rule was 
diſcharged ; and by the Court: It has always been doubted, whether a 
Recognizance for keeping the Peace can be taken by Juſtices of the Peace, 
upon Articles of the Peace exhibited in this Court. There has been only 
one inſtance of late Years, wherein a Mandamus for taking ſuch Recog- 
nizance has been awarded ; and in that Caſe, which was the Caſe of Rex 
v. Lewis, Trin. 3 C. 2. there were very particular Circumſtances; namely, 
that the Defendant was ſeventy Years of Age, and that he was ſo infirm as 
| not to be able to travel. | 
Bro. Peace 13. If after Surety of the Peace has been granted by the Court of King's 
pl. 17. Bench, a Writ of Super ſedeas come from the Court of Chancery to the 
Juſtices of the Court of King's Bench, their Power is at an End ; and the 
Party is as to the Recognizance in this Court diſcharged. 


*Page691 


(G) The Manner of grantin Suretp of the peace 
vp a Juicy of the ; Peace, 


Lamb. 36. 1. A Juſtice of the Peace 1s e by the "ITE iſſion of the 

a | Peace, Jo cauſe to come before him all thoſe, who to any 
* one or wore of our People concerning their Bodies or the firing of 
„their Houſes have uſed Threats, to find ſufficient Security for the 
Peace or their good Behaviour towards us and our People, and if they 
*© jhall refuſe to find ſuch gecurity, then them in our Priſons, until they 
„all find Juch Security, to cauſe to be {afcly kept. 

Lam) 73. 2 If Oats be mine before a Juſtice of the Peace by one "i ſon, of 

Fitch. N. B. his fearing that another Perſon will burn his Houſe, or do or procure to 

deim ſeme corporal Hurt, and that be does not creve the 

| | Surety 


SURETY-or Tue PEACE 
Surety of the Peace from Malice, but for the Safety of his Perſon, the 
| Juſtice is bound to grant him the Surety of the Peace. 


3. A Juſtice of the Peace may grant Surety of the Peace againſt a Peer; 1Hawk. 127 
But it is ſaid to be the ſafer Way, to apply to the Court of Chancery or Lamb. 31. 


the Court of King's Bench. 


4. It is ſaid, that, if the Perſon againſt whom Surety of the Peace is * Page692 
craved be preſent, the Juſtice of the Peace may commit him immediately, Bro. Mainpr. 
unleſs he offer Security for keeping the Peace; and @ fortiori that he may 115 


be required to find Security, and be committed for not finding it. 


5. But it was in a very late Caſe laid down by Frutt Ch. J. that no Perſon MS. Rep. 
ought to be committed by a Juſtice of the Peace, for not finding Security Ves 
for keeping the Peace, until he has been required to find Security, and 2 
| in C. B. 


has refuſed or neglected to do it. 


6. If the Perſon, againſt whom Surety of the Peace is craved, be ab-Lamb. 96. 
ſent, a Warrant for committing him cannot be granted, until a Warrant iHawk.128, 


has been granted commanding him to fiad Security for keeping the Peace ; 
and the Warrant, which muſt be under Seal, ought to thew the Cauſe for 
which and upon whoſe Complaint it was granted. | 


7. The Juſtice of the Peace, who grants a Warrant, commanding as Rep. 59. 


Perſon to find Security for keeping the Peace, may make the Warrant 1 e 
1 Hawk. 128. 


ſpecial for bringing the Perſon before himſelf only; for, as he, has moſt 
Knowledge of the Matter, he is beſt qualified to do Juſtice therein. 


8. If a Warrant commanding a Perſon to find Security for keeping the Bro. Falſe 
Peace be general, the Officer who executes it has an Election to carry the linpriſ pl. 11. 


Perſon before what Juſtice he pleaſes, and may carry him to Gaol under 5. — 


the ſame Warrant, if he refuſe to find Security for keeping the Peace 
before ſuch Juſtice; for the Warrant has theſe Words in it, if /e /hall 


refuſe to find Security. 


9. If a Perſon, who is under an Apprehenſion that Surety of the Peace Lamb. 95, 
will be craved againſt him, give Security for keeping the Peace before a 9 


' Juſtice of the Peace, either before or after a Warrant is granted againſt 
him, he may have an Order of Super/edeas from the Juſtice; and this 
ſhall prevent or diſcharge him from an Arreſt under the Warrant of any 
other Juſtice of the Peace. 


10. A Writ of Superſedeas might heretofore have been had, as a Thing Fitz. N. B. 
of Courſe, to a Warrant of a Juſtice of the Peace, commanding a Perſon to 236. 


tind Security for keeping the Peace. 


11. But by the 21 Fac. 1. c. 8. pur. 3. after reciting, that divers tur- A 


bulent and contentious Perſons, deſervedly fearing to Le bound to the — to me 
arrant o 


Peace or good Behaviour by Juſtices of the Peace of the Counties where 


will be ready at all Jimes to releaſe them at their own Fleature ; where- 


their Neighbours amongtt whom they converſe and live, to the Atfront of 


the Juſtices of the Peace, and to the evil Example and Encouragement of 


like ill-diſpoſed Perſons, it is enacted, That all Writs of Super/edcas, to 


be granted, by or out of either of the Courts aforeſaid, thall be void and 
* of none Effect, unleſs ſuch Proceſs be granted upon Motion in open 
Court firſt made, and upon ſuch ſufficient Sureties as ſhall appear, unto 
w the judge or Judges of the ſame Court reſpeclively, upon Cath to be 

| « aficiled 


watch | a juſtice of 
they dwell, do oftentimes procure themſelves to be bound to the Peace or the peace 
, 5 


good Behaviour in the Court of Chancery or King's Bench upon inſufficient command- 
Sureties, or upon colourable Proſecution of ſome Perſon or Perſons, who ing a Man to 
. : ; Y ; | „ ty tor the 
upon his Majeſty's Writ of Suferſedeas are oftentunes directed to the Juſtices Peace, is not 
of the Peace, and other his Majeity's Officers, requiring them and every ofto iffue 
them to forbear to arreſt or impriſon the Parties aforeſaid ; by Means where- Withcut 3 
of the ſaid turbulent and contentious Perſons miſdemean rhemicives among 0 5 
their Neighbours with Impunity, to the great Odence and Diſturbance of 


9 — ——— r — » 


SURETY or TAE PEACE. | 
| 6 aſſeſſed at five Pounds in Lands or ten Pounds in Goods in the Subſidy 
| 4 Book at the leaſt; and unleſs it ſhall alſo appear, unto the ſaid Judge 
* or Judges from whom ſuch Superſedeas is deſired, that the Proceſs S | 
the Peace or good Behaviour is proſecuted by him or them cn. ſuch | 
* Superſedeas bona fide by ſome Party grieved. N 
REY Ft A Recognizance for keeping the Peace is to be regulated, as to the 
Hauk lag Number and Sufficiency of the Sureties, the Largeneſs of the Sum it is 
to be taken in, and the Time it is to continue in force, at the Diſcretion of 
the Juſtice of the Peace by whom it is taken. 
#Page6g3 13. It is faid, that a Reco nizance taken by a Juſtice of the Peace for 
Hawk. 129. keeping the Peace as to A. B. for a Year, or for the Life of A. B. without 
Lamb. 100. expreſſing any certain Time, which ſhall be intended to be for the Life of 
A. B. although no Time or Place be fixed for the Appearance of the Re. 
cognizor, or he be not bound to keep the Peace as to all the King's Liege 
People, is good. 5 
Lamb. 103. 14. But it is the ſafer Way, to bind the e een to appear at the next 
1 Hawk. 29. Seſſions of the Peace, and in the mean Time to keep the Peace as to all the 
King's Liege People, and a as to the N who craved the Surety 
of the Peace. 
A Recogni- 15. By the 3 H. 7. c. 1. it is . 1 That every Juſtice of the 
zance for © Peace within this Realm, that ſhall take any Recognizance for keeping 
keeping the the Peace, ſhall certify, ſend or bring, the Recognizance at the next 
— eace, taken c Seſſions of the Peace where he i is or hath been Juſtice, that the Party 9 
y a Juſtice, Lond be called.” | 
of Peace, to gun! 7 * cane 
be ſent to the 
nextSeſſions. | | 
Lamb. 1k. 16. If one of the 8 in a r for keeping the Fancy die, 
Bro. Peace,the Recognizor 1s not obliged to find a new Surety ; the Executors and Ad- 
pl. 17. miniſtrators of the dead Frog being bound by the TOs 


1 Hawk. 29. 


— — 9 ad * * 8 4 * - : EEE „ - * * = — — —— 


(H) In what Cafes, a e fo keeping 
the Peace is aaa | 


If a Party do 1. NV the 3 H. 7. c. 1. it 5 25 That if the party, who 1s called 
not appear at the Seſſion of the Peace upon a Recognizance for keeping the 
3 his Rec Peace, make Default, the Default ſhall be there recorded, and the 
$4 hs Recognizance with the Record of the Default ſhall be ſent and certi- 
eſtreated, © fied into the . or afore the King in his Bench, or into the Kings 
« Exchequer.” 
Bro. Peay, 2. He who is bound to | keep the Peace, and tq appear at a Seſſion of 
Ld the Peace, muſt appear and record his Appearance, otherwiſe his Recog- 
109. nizance is forfeited ; and although the Party who craved the Surety of 
the Peace come not, to pray that it may be continued, the Juſtices may 
at their Diſcretion order it to be continued till another Sellion of the 
Peace. 

l 30. 3. But if an Excuſe, ek] is by the Court judged to be reaſonable, 
| be given for the Non-appearance of the Recognizor, the Court is not bound 
to record his Default, but may diſcharge the Recognizance, or reſpite it 

till the next Seſſions of the Peace. 
Lamb. 11s, . 4. A Recognizance for ke eping the Pede is forfeited by the doing of 


127. Violence to any Perſon, whether it be done by the Party bound or by any 
| 0 Peace, other by his Procurement. 
pl. 20. 


Hawk 1 30. 7 . = | 1 5. Upon 


| „„ RET Y ot Tue PEACE. 


5. Upon a Rule to ſhew Cauſe, why the Proceedings upon a ScireSajer 139. 
£:c5as ſhould not be ſtayed, it appeared, that the Scire facias was brought eng era 
upon a Recognizance entered into by Stanley and his Bail, for Stanley's 2 55 
keeping the Peace as to all the King's Subjects; that the Recognizance 
was entered into in Conſequence of Articles. of Peace exhibited by J. F. 
againſt Stanley; and that Stanley had been guilty of aſſaulting 7. V. The 
Rule was diſcharged ; and by Rider Ch. J. If the Peace have not been 
broken by an Aſſault upon the Perſon who exhibited Articles of the 
Peace, the Court will not permit a Proceeding by Scire facias upon the 
Recognizance entered into for keeping the Peace, in caſe the Proceeding 
appear clearly to be vexatious: But if the Recognizance be for keeping 
the Peace as to all the King's Subjects, as well as to the Perſon who ex- "7 
hibited the Articles, the Court will not in a doubtful Caſe ſtay the Pro- 
ceedings upon a Scire facias ; becauſe the Queſtion, whether the Breach 
of the Peace, by aſſaulting another Perſon, did amount to a Forfeiture. 
of the Recognizance ? may be determined upon the Plea of Not guilty 
to the Scire facias. | | 3 | | | 
6. A Recognizance for keeping the Peace is not forfeited, where an Lamb. 128. 
| Officer having a Warrant to arreſt a Perſon who will not ſuffer himſelf Hawk. 130. 
to be arreſted, beats or wounds him in an Attempt to arreſt him. 
7. If a Parent in a reaſonable Manner chaſtiſe his Child; a Maſter | 
his Servant; a Schoolmaſter his Scholar; a Gaoler his Priſoner ; or a! Sid. 156, 
Huſband his Wife, neither of theſe is a Forfeiture of a Recognizance for 2 1 
keeping the Peace. 5 ä 123. Hell. 
| F 149, 150. 1 Hawk. 130. Fitzh. N. B. 8. 


* 8. And without enumerating all the Aſſaults, which one Perſon may *Page694 
make upon another without forfeiting a Recognizance for keeping the 
Peace, it may in the general be ſaid, that the Recognizance is not for- ' 
feited by any Aſſault, which could have been juſtified in an Action or | 
upon an Indictment for the Aſſault. | | 
9. A Recognizance for keeping the Peace is forfeited by Treaſon againſt Lamb. 175. 
the Perſon of the King, or by any unlawful Aſſembling in terrorem populi. 1 Hawk. 130. | 
10. It has been holden, that Words which tend directly to a Breach Lamb. 118. | 
of the Peace, as challenging a Man to fight, or threatning to beat a Per-1Hauk. 1 30. 
ſon who is preſent, amount to a Forfeiture of a Recognizance for keeping Cre. Klig. S6. 
the Peace. | | | | 
11. A Recognizance for keeping the Peace is forfeited by threatning Lamb. x15. 
to beat a Perſon who is abſent, if the Perſon threatning do afterwards lie 
in wait to beat the Perſon threatned. - ED | - 
12. A Recognizance for keeping the Peace is not forſeited by Words Cro. Car. ; 
of Heat, as calling a Perſon Knave, Liar or Raſcal : For although ſuch 498. | 
Words may provoke a haſty Perſon to break the Peace, they have not a Rev. Ha- Þ 
direct Tendency thereto ; nor does it appear that the Speaker intended to %%% 


ward and bis 
carry his Reſentment any further. | --  1Hawk.t30. 
13. Nay it has been holden, that a Recognizance for being of good Oo Eli 5 
Behaviour is not forfeited by ſuch Words; and a fortiori a Recognizance 2 , w_ = 
for keeping the Peace is not. | 5 1 
24 | Ee. | r rHawk.130. 


14. A Recognizance for keeping the Peace is not forfeited by a Treſ- 8. Jac. 
paſs upon the Lands or Goods of any Perſon, unleſs it be committed with 49“. 
-aQuat Force: = . 3 | 1 Hawk.r93. 
15. Nor is it forfeited by hurting a Perſon in playing at Cudgels or alt. 294 
| ſuch like Sport by Conſent ; in as much as, ſuch Sports, which tend tor Hawe. 31, 
promote Activity, and Courage, are lawful. N 
16. But a Recognizance for keeping the Peace is forfeited by wound- Bro. Car. 
ing a Perſon in fighting with naked Swords; becauſe no Conſent can 229. 
make ſo dangerous a Thing lawful. | Hawk. 13 1. 
>» e FE: 17. IF 


SURETY or Trur-PEACE: 
IIIawk. 131. T5, If a Soldier hurt a Perſon, by diſcharging his Gun in exerciſing 
1 Ar without ſufficient Caution, it is not a Forfeiture of a Recognizance for 
348. keeping the Peace; for although the Soldier would be liable to an Action 
for the Damage ſuſtained, this is not ſuch a wilful Breach of the Peace, 

as 1s within the Meaning of the Rerognizance. 
_ tHawk%.130 18. A Court of Quarter-Sefſion cannot proceed agninft a Perſon for 
the Forfeiture of a Recognizance for keeping the Peace: But the Re- 
cognizance muſt be ſent into one of the King's Courts of Record at 

Weftminfler. * 

19. Advantage of a forfeited Recognizance muſt be taken by Scire 


Hog abr facias, and not by IndiQment. . 
Perrow's. 


Caſe. Cro. Jac. 598. I Hk. ' 30. Aute 414. 


— 


Q In what Caſes, a Becogni ance fo keeping 
we — may be dilcharged. 


Cav. 53. F the Perſon who has entered into a Recognizance for keeping the 
or 4 bite 1 "F Peace die, the Fg may be diſcharged. 


1 Lev. 235. 2. If the 8 who has craved the Surety of the Peace die, the Re- 
en cognizance may be diſcharged. 
*Pagebgs * 3. A Releaſe from the Perſon upon whoſe Complaint 1t was entered 
Bro. Peace, into, 1s not a Diſcharge of a Recognizance for keeping the Peace ; for, 
pL 17 as the Recognizance was entered into to the King, It is not in the Power 
Lamb, 711. of that Perſon to diſcharge it. _ 
11Mod.199. 4. A Recognizance being entered into by a Huſband, upon Alices 
8 575 8 exhibited in the Court of King's Bench by his Wife to keep the Peace for 
How 4 a Year: A Motion was made to diſcharge the Recognizance, upon a 
Suggeſtion that the Wife conſented thereto. No Rule was made; and 
by Holt Ch. 2 How can we * a Recognizance before the Oct 
dition thereof is performed. 
tHav:K.129. 5. A Releaſe however from the Perſon, upon whoſe Complaint a Re- 
3 COgnIZAT ce for keeping the Peace Was eritered into, may, if no Time for 
its Continuance is mentioned in the Recognizance, be an Inducement to 
| the Court to diſcharge it. 

Bro. Peace, 6, The Demiſe of the King is a Diſcharge of a Recognizance for keep- 
8 ing the Peace; for as the Condition is ſervare pacem Moftram, bis oucceſ- | 
” for cannot take Advantage of a Breach. 

Pro.Recogn. 7. After the Condition of a Recognizance for keeping the Peace i 18 
rg on $ |} broken, the King may pardon the Forfeiture : But the King cannot re- 
Pard. l. 24. Jeaſe the Condition before it is broken; in as much as, the Perſon, upon 
1 Hawk.129. whoſe Complaint the Recognizance was entered Into, has an Intereſt in 
2Howk.3/2.the Condition. 

2 Rol. Abr. g. It has been holden, char if a Recognizance for keeping the Peace be 
492. F. pl. i. removed by a Writ of Certiorari, the Obligation to * upon the 


l. 
Dal. 2-8. Recoguizance i 15 diſcharged. 


Cro. Jar. os But kt this would be highly inconvenient; and it 8 to be the bet- 
2 
3 Pr Opinion, that a Writ of Certierari is no Diſcharge of the Obligation 


Yelv. 205, to appear upon a Recognizance for keeping the Peace. 


2Hawk. 294. 
10. If no Time for the Continuance of A Recognizance for keeping the 


Peace be mentioned, it is in the Power of the Court, by which the Re- 
cognizance 


SURETY or Tn PEACE. 


cognizance was taken, or to which it has been certified, to diſcharge it 
at their Diſcretion, ws | | 
11. The Practice of Courts of Quarter-Seſſion is to continue a Re- 
cognizance for keeping the Peace from Seflion to Seſſion, until it be diſ- 
charged. 5 | bs | | 
| Fs The Practice of the Court of King's Bench is, to continue the 12 Mͤöod. 251. 
perſon bound to keep the Peace upon his Recognizance for twelve Months ; Anon. 
and if no Indictment be within that Time preferred againſt him to diſ- Stra. 835. 
charge it at the Expiration of that Time. | 
13. This ſeems likewiſe to be the Practice of the Court of Chancery ;2 Will. 202. 
for upon a Motion to diſcharge a Writ of Supplicavit, it was ſaid by Lord C. 5 
Macclesfield Chancellor: The Application is too early; let the Party ſtay 
until a Year is expired, and in the mean Time let him take care to be- 
have himſelf peaceably. | 


| * Surety of the good Behaviour. *Page696 


the King for being of good Behaviour. 

— A Recognizance for being of good Behaviour does in ſo many 
ReſpeQs reſemble a Recognizance for keeping the Peace, that the going 
into the particular Confideration thereof would be little more than a Re- 

petition of what has been ſaid under the Title Surety of the Peace. 
| But as Surety of the good Behaviour may be granted in ſome Caſes 
| where Surety of the Peace cannot; and as a Recognizance for being of 
good Behaviour may be more eaſily forfeited than a Recognizance for 


keeping the Peace, it will be proper to ſhew, 


- 8* RETY of the good Behaviour is a Recognizance entered into to 


N 


* 5 — NIN? "5, 


(A) In what Caſes, Surety of the good Behavi⸗ | 

our may be granted, where Surety of the Peace I 

ought not to be granted. =» ; 
(B) Chat is a 3 of a Recognizance to2 
being of good Behaviour, which would not have 
been ſo of a Recognizance for keeping the Peace. 


(A) Jn 


N 


SURETY. of. THE G6 00D BEHAVIOUR. 


00 In what Cafes, * of the a Behaviour = 
map be granted, where AY ofthe ec ought 
not to be * EG 


8 Ac 1. v the 34 E. 3. c. 1. Juſtices of the 8 are 8 2 my _ 


of good < of all them that be not of good Fame, where they ſhall be 
r- 1 find « found, ſufficient V and e e the King and his 
Securi Pc 

their — Feop le.” | 2 

Behaviour. * 


4 inſt. 41 . It is bt HS . the Words i in the 34 E. 3. c. „ then that * | 
2 H. 7. 2. B. not of good Fame, extend only to ſuch Perſons, as are Juftly ſuſpetted of 7 
3-A. Having formed a Deſign to break the Peace. | 


| Lamb. 118, 3. "his Conſtruction ſeems too narrow: For the Words them hat be 


116, 117:* 2þt of good Fame, do, in the uſual Acceptation of them, as well extend to 
z Hawk.1 32, *PErſons of a ſeandalous Behaviour i in other Reſpects, as to thoſe who give 
juſt Cauſe of Suſpicion. that they intend to break the Peace. 
*Page6gy7 4. A good deal is by the Words them hat be not of good Fame, which 
Lamb. 11), are Words of great Latitude, left to the · Diſcretion of Juſtices of the 
2 Roll. Rep. Peace: But it is laid down, that they have Power to demand Surety of 


299, 227. the good Behaviour of 'thoſe who ſeep in the Day and go abroad in the 


8 ER . of che Sd Behaviour * a general information. 


Hank 23 Night; of ſuch as keep ſuſpicious Company; of ſuch as are generally 
iHawk.232. u ſpeed of being Robbers ; of Eves-droppers ; of common Drunkards . 
and of all others, whoſe Miſbehaviour may be reaſonably intended to bring 
them within the Meaning of the Statute. | 
1Hawk. 193. 5- The Author of an obſcene Book is liable to be band to be of good 
Behaviour, as a Perſon not of good Fame. 
Lamb. 119 6. Surety of the good Behaviour may be demanded Pp 2 N who 


12 Mod. 566. haunts Bawdy-houſes ; and of a Perſon - who keeps Women of bad F 2 | 


Crompt. in his Houſe ; 3 and of all lewd Perſons. 


. 40, 142. * 
1 Hawk. 132. 


12 Mod. 566. 7 If a Perſon, who ka no viſible Means to YR him ſo to do, live 
Claxton's at an extravagant Rate, he may be compelled to find Surety of che good 
. Behaviour. 

2 Vent. 22, 8. If a Perſon have been guilty of exciting the People to Nd to 


23. bug 22 Law, he may be competed to find 3 9 of the good e, 
Jar 8 E 


2 Lill. Pfr. 9. If one Perſon lie in wait to binder another from coming to a court of 


Reg. 649. Jute 2 of the good Behaviour may be demanded of him. 


Cro. Eliz, If J. S. offer a Woman Money to buy Medicines, to deſtroy a 
449- Caller Child of which ſhe is pregnant, he may be compelled to find Surety of the 


Hitman. 


good Behaviour. 

11, Surety of the good Behaviour is by divers Statutes directed to be 
taken of the Offenders againſt thoſe Statutes: As by the 1 M. fe. 2. c. 3. of 
Perſons who have been guilty of diſturbing any licenſed Preacher. 

12. By the 5 Eliz. c. 21. of Perſons who have been guilty of unlaw- 
ful Fiſhing or Hunting. | 
13. By the 23 Ehis. c. 1. of Perſons who negleR to come to Church for 

. the Space of one Month. 
14. By the 1 Fac. 1. c. 13. of Perſons who have been guilty of. un- 
lawful hunting, or of filing Deer or Contes. | 
Styles 16. 15. A Juſtice of the Peace cannot however compel a Perſon to find 


16. Surety 


SURETY or Tuz GD BEHAVIOUR: 
16: Surety of the good Behaviour may be granted for Words, which; 8 


tend to diſturb or deter an inferior Officer of Juſtice, as a Conſtable, | in the 369 Fer v. 


Execution of his Office. | Heyward. 
| 2 Roll, Rep. 228. Palm. 127. 1 Ventr. 16. 1 Hawk, 132, 


I It may likewiſe by granted for Words af Contempt ſpoken to an in- Ca nee 4 | 
ferior Magiſtrate, as a Juſtice of the Peace or a Mayor, although he be not $;,,,n; =Y Ke | 


inthe actual Execution of his Office. ö | 
| I Hawk. 132, 1 Lev. 52, 33. ; 


18. But it is not to hs i for calling. a Perſon Raſcal, (Kone, , SN 4 | 
Liar or E's theſe being only Words of Heat — - * ep. 
* palm. 130. 


Cro, Eliz. 86. au. 132. 


19. If one Man call another Liar i in naſininſter- Hal or before 40 2 l. 107. 
great Concourſe of People, he is liable to be bound to be of good Behas Collins v. 


vuiour. Man Far. 29. | 
20. A Woman may demand Surety of the good Behavieus againſt herz Vent. 34g. 
Huſband, if he be guilty of ill Uſage to her. : Smi:hſon's | 


_ Cale. 


* 21. If a Perſon have been convicted of a Miſdemeanor, it is uſually Part“ page 698 | 
of the Judgment, that he ſhall find Security ſor his good Behaviour for 
* ſome Time. 


4 - : % * * 


2 — „ A * 


00 What is a ; Fart of a Becognizance fo? 
being of good Behaviour, which would not 
have been ſo of a MEcOmneranee: foꝛ keeping 
the Peace. 


Ir is laid down, that the doing of a T hing, for which the Doer ene 129. 
be compelled to find Surety of the good Behaviour, is a Forteiture of %% ©. » 

2 Rec cognizance for being of good Behaviour. 8 

2. But this is denied to be Law; and it ſeems to be very e Cro. Car. | 
The good of the Publick may make it proper in ſome Caſes, to compel a . 5 
ſuſpected Perſon to enter into a Recognizance for being of good Behaviour : le. | 
But jt would be extremely hard, that the Recognizance ſhould be forteited, Hawk. 125 
before he has been guilty of Miſbehaviour. 
3. A Recognizance for being of 1288 Behaviour is forfeited by the ſpeak- palm. 129. 


ing of ſeditious Words. | Stamp v. 
| Hyas. Cro. Car. 499. 1 Hawk. 133. 


4. A e for keeping the b is not forfeited by threatning 2 Rall Rep. 
Words, unlels the Party threa ted be preſent: But a Recognizance for being 355, 
of good Behaviour is forſeited by ſuch Words, We the Party con- . Ws 


© cerning whom they were ſpoken be not preſent. 1HawE. 1 30. 


| A Recognizance for being of good Behaviour is not in the general ro. Eliz.86, 
forleite ed by Words of Heat, as calling a Perſon Knave, Raſcal, Liar or &»g's Cafe, 

Drunkard NN.. 249. 

6. But if Words Fo” Heat are ſpoken to a Juſtice of the Peace in the 2 Roll. Rep. 

Execution of his Office, this is ſuch Miſbehavinur as amounts to a For- 150, 228. 

feiture of a Recognizance for being of good Behaviour; for the publick [747 13%. 


Good requires that Magiſtrates ſhould be treated wich Reſpect. 
vor. = 3c: - 7. A Re- 


* 


SURETY or TR coop BEHAVIOUR, 


Lamb. 116, 7. A Recognizance for being of good Behaviour i is forfetted by the Re. 
H. 7. 2. coznizor's having a Number of armed Attendants, although he have not 


been guilty of a Breach of the Peace. 


2 Leon 166. 8. If a Perſon, who is under a Recognizance for being of ood Bebe: 


Crabdell's viour, is arreſted upon Suſpicion of Felony, and afterwards eſcape, . it is a 


os Forfeiture of the Recognizance ; and by the Court: Although the Arreſt 


Godb. 622. 
were tortious, no Felony having been committed, the Recognizance i is 


_ _ forfeited by the Eſcape, which is a Miſbehaviour ; it being the Duty of 


every Perſon to ſtand to the Law and anſwer to every Thing he is Charged 
with. 


| Lamb. 118. 9. When a Recognizance for being of good Behaviour is purſuant to the 


Direction of a Statute entered into by a 16. who has done ſomething 
prohibited by the Statute, the being afterwards guilty of another Offence 
a againſt the Statute is a Forfeiture of the Recognizante. 
Cro. Jace 10. Ina Scire facias upon a Recognizance for being of good Behaviour 
412. the Breach aſſigned was, that the Recognizor had aſſaulted and beat J. ö. 
2 oY bx it not being charged that the Altaulr and beating were vi et armic, 
gy Judgment w was arreſted. 


